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THE  LORD  CHANCELLOR'S  BILL. 


ABOLITION    OF   THE  MASTERS'  OFFICES. 

The  important  Bffl  of  tbe  Lord  Chan- 
cellor for  the  Abolition  of  the  office  of 
Master  in  Chancery  has  been  printed,  and 
in  a  subsequent  page  we  have  given  a  full 
analjais  of  all  tbe  elanaes.  We  purpose 
here  to  direct  the  attention  of  our  readers 
to  those  parts  of  the  Bill  which  peculiarly 
afiect  the  Solicitors,  not  only  in  their  person- 
al but  their  professional  interests,  and  neces- 
stfilv  therewith  the  interests  of  their  clients. 

The  office  of  Master  being  abolished,  the 
immediate  question  was, — by  whom  would 
tbeir  duties  in  future  be  performed  7  Their 
judicial  functions  will  be  undertaken  by  the 
Judges,  and  their  mimtterial  hj  officers 
«mKar  to  those  of  tbe  present  Chief  Clerks 
of  the  Masters,  to  be  called  ''Jadges' 
Oerka,"  selected  in  the  first  instance  from 
the  Chief  Clerks  of  the  Masters  who  retire, 
and  the  others  from  Solicitors  who  hsTe  ac- 
taaUj  jpractised  for  10  years  immediately 
preoedii^  their  appointment. 

Four  Masters  are  to  retire  in  Midiaelmas 
Term,  and  consequently  four  Chief  Clerks 
win  be  enabled  to  take  Uie  office  of  Judge's 
Chief  Clerk,  and  to  these  may  be  added  the 
Chief  Clerk  of  the  Tacant  Mastership  occa- 
doned  bv  the  promotion  of  Vice-ChwioeUor 
Kinderswy.  As  each  Judge  is  to  hafe  two 
Chief  Clerks,  there  will  remain  three  to  be 
selected,  if  deemed  requisite,  from  Solicitors 
of  10  years'  practice ;  but  who  are  to  hold 
the  office  only  until  the  retirement  of  other 
Matters  shall  release  other  Chief  Clerks. 

It  will,  we  presume,  be  admitted  that, 
fiv  the  eficieiit  despatdi  of  the  businean  to 
be  intrusted  to  the  Judges'  Chief  aerks, 
tbe  pieseBt  CUef  Cawks,  and  .Solicitors  [of 
tx^msmee,  «ie  the  fktest  persons.  It  has 
been   elseivkefe  rseomiBeaded,  Aat  these 
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assistants  to  the  Judges  shoidd  have  a  po- 
sition and  a  name  higher  than  that  of 
**  Clerk,"  b  order  that  the  office  might  be 
aceeptable  to  members  of  the  Bar.  It  is, 
however,  quite  manifest  to  those  who  know 
the  duties  of  the  office,  that  they  can  only 
be  satisfactorily  executed  hj  Solicitors  of 
considerable  practical  experience.  We  do 
not,  however,  admit  tnat  the  title  of 
**  Clerk  "  ean  be  in  any  re^ieet  derogatory* 
Very  eminent  persons  hold  office  and  reoeiTS 
large  emoluments  under  that  desi^ation. 

The  great  Question  will  be,  in  this  import* 
ant  reform,  whether  it  can  be  successfully 
worked  out,  without  additional  Judges,  so 
as  to  enable  them  to  devote  sufficient  time  at 
CSiambers  as  well  as  in  Court :  otherwise 
the  plan  will  fail. 

The  dauses  defining  the  onalificadon, 
duties,  and  emoluments  of  the  Clerks  are : — 

The  17th  section  provides,  that  no  person 
shall  be  appointed  Chief  Clerk  to  the  Master 
of  the  Rolls  or  any  Vice-Chancellor  unless  he 
shall  have  been  Chief  Clerk  to  one  of  the  Mas« 
ters  in  Ordinary  of  the  Court,  or  have  been 
admitted  on  the  roll  of  Solicitors  or  Attorneys 
in  one  of  the  Courts  at  Westminster  Hall,  and 
pmetised  as  such  solicitor  or  attorney  for  the 
period  of  10  years  at  least,  immediately  pre* 
ceding  his  appointment ;  and  the  persons  so 
respectively  first  appointed  Chief  Clerks  to  every 
such  Judge  shall  be  selected  from  among  the 
present  Chief  Clerks  in  the  Offices  of  ihe  pre- 
sent Masters  in  Ordinary  of  the  said  Court, 
and  the  Office  of  the  Master,  now  vacant,  if 
they  shall  be  willing  to  accept  such  office,  and 
sbal],  in  the  opinion  of  such  Judge,  be  compe- 
tent fo  perform  the  duties  thereof. 

By  the  21st  section,  such  Chief  Clerk 
shall  hold  his  office  during  good  behaviour, 
and  so  long  as  he  shall  personally  give  his 
attendance  upon  his  duties^  and  shall  eon- 
duct  himself  nonestljr  and  faithfully  in  the 
execution  of  the  duties  of  his  office. 

By  the  45th  dense  the  salaiy  ef  the 
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Chief  Clerk  is  to  be  1,200^.  a-jear,  with 
power  to  the  Lord  Chancellor  to  increase  it 
to  1,500/. 

But  by  the  26th  section  the  Vice-CbanceUors 
shall  not  appoint  a  second  Chief  Clerk  until  by 
the  death,  resignation,  or  release  of  the  Mas- 
ters in  Ordinary  of  the  ssid  Court  remaining 
in  office  on  the  first  day  of  Michaelmas  Term, 
1852,  there  shall  be  a  Chief  Clerk  at  liberty  to 
take  such  appointment  if  he  shall  be  found 
competent  for  the  performance  of  the  duties 
thereof;  but  if  before  the  appointment  of  two 
Chief  Clerks  to  such  Vice-CbanceUors  respec- 
tively it  shall  be  found  necessary  by  them  re- 
spectively, or  any  of  them  to  have  further  as- 
sistance in  the  discharf^e  of  the  duties  of  their 
respective  offices,  it  shall  be  lawful  for  each  or 
any  such  Vice-Chancellor,  with  the  approba- 
tion of  the  Lord  Chancdlor,  to  appoint  any 
competent  person  to  act  in  the  place  of  a  Chief 
Clerk ;  and  the  nerson  so  appomted  shall  have 
such  powers,  and  be  subject  to  the  same  duties, 
penalties  and  prohibitions,  as  the  Chief  Clerk 
has  or  is  subject  to  under  this  Act,  and  shall 
be  paid  for  his  services  such  sum,  either  annual 
or  in  gross,  as  the  Lord  Chancellor  shall  think 
reasonable,  but  he  shall  have  no  claim  to  com- 
pensation or  retiring  allowance  on  ceasing  to 
act  in  the  place  of  a  Chief  Qerk,  and  he  shall 
be  removable  at  pleasure. 


SUMMARY  OF   THE   MASTERS  IN 
CHANCERY  ABOLITION  BILL. 

The  Lord  Chancellor's  Bill  "  to  Abolish 
the  Office  of  Masters  in  Ordinary  of  the 
Hig^  Court  of  Chancery,  and  to  make  pro- 
vision for  the  more  Speedy  and  Efficient 
Despatch  of  Business  in  the  said  Court," 
recites,  that  the  proceedings  before  the 
Masters  in  Ordinary  are  attended  with  great 
delay  and  expense,  and  it  is  expedient  that 
the  business  now  disposed  of  in  the  Office 
of  Masters  should  be  transacted  by  and 
under  the  more  immediate  direction  and 
control  of  the  Judges  of  the  Court.  It  is 
therefore  proposed  to  enact : — 

1.  Abolition  of  the  Masters'  Office,  sub- 
ject to  the  completion  of  all  matters  now 
pending  before  them. 

That  the  Office  of  Masters  in  Ordinary  in 
Chancery  be  abolished,  reserving  the  duties 
afterwards  provided;  sect.  1. 

No  vacancies  to  be  filled  up ;  2. 

The  first  four  Masters  in  seniority  released 
from  their  duties  on  the  Ist  day  of  Michaelmas 
Term,  1852,  subject  as  to  their  attendance  on 
the  House  of  Lords,  to  the  order  of  the  House ; 
3. 

Option  to  the  Masters  to  retire  according  to 
seniority,  \nth  power  to  Lord  Chancellor  to  re- 
lease the  remaining  Masters ;  4. 
The  Masters'  salaries  and  compensation  al- 


lowance to  be  continued  by  way  of  retiring 
pensions;  5. 

The  retiring  pensions  of  the  Masters  to  be 
paid  in  the  same  manner  and  out  of  the  same 
funds  as  the  present  salaries ;  6. ' 

Power  to  the  Masters  to  summon  parties, 
&c.,  and  to  settle  and  wind  up  proceedings  now 
pending  before  them ;  7* 

Power  to  the  Court  upon  the  Master's  re- 
port or  certificate  to  make  order  for  prosecu- 
tion or  final  disposal  of  any  suit,  &c.,and  for 
payment  of  costs,  &c. ;  6. 

The  solicitor  to  the  Suitors'  Fee  Fund,  on  the 
neglect  of  parties  to  bring  the  Master's  report 
before  the  Court,  directed  to  bring  the  same, 
and  his  costs  providcMl  for ;  9* 

No  fresh  references  to  be  made  to  the  Mas- 
ters, except  in  cases  already  before  them,  and 
in  matters  under  the  Winding-up  Act,  or  in 
such  other  cases  as  the  Lord  Chancellor  shafl 
direct,  &c. ;  power  reserved  to  the  Masters  for 
such  purposes ;  10* 

2.  The  Judges  to  sit  at  Chambers. 

Power  to  the  Master  of  the  Rolls  and  Vice- 
Chancellors  to  sit  at  Chambers  for  the  despatch 
of  business,  &c.;  11. 

Power  to  the  Lord  Chancellor  to  provide 
chambers  for  the  Judges ;  12. 

The  Judges  to  have  the  same  power  and  ju- 
risdiction as  in  open  Court ;  13. 

Orders  made  in  Chambers  to  be  ordinarilv 
drawn  up  by  the  Judges'  Chief  Clerks,  witn 
power  to  the  Judges  to  require  the  attendance 
at  Chambers  of  the  Registrars  of  the  Court,  &c.; 
14. 

Orders  made  at  Chambers  by  the  Judges  to 
have  the  same  force  and  efiectas  Orders  of 
Court,  &c. ;  15. 

3.  The  Judges  to  appoint  two  Chief 
Clerks  to  each  Court,  being  Solicitors  of  10 
years'  practice,  and  the  Chief  Clerks  to  ap- 
point Junior  Clerks. 

Power  to  the  Judges  to  appoint  two  Chief 
Clerks  to  each  Court  to  assist  in  the  business 
of  the  Court;  16. 

The  Chief  Clerks  to  the  Judges  to  have  been 
Chief  Clerks  to  Masters  in  Ordinary,  or  solici- 
tors or  attorneys  of  10  years'  practice;  17. 

Power  to  the  Chief  Clerks  to  appoint  Junior 
Clerks,  and  such  Junior  Clerks  in  the  first  in* 
stance  to  be  the  Junior  Clerk  of  a  Master ;  18. 

Power  to  the  Lord  Chancellor  to  remove  any 
officer  appointed  under  this  Act  engaged  in 
other  employment,  or  accepting  any  fee  or 
emolument  whatever  other  than  his  salary; 
19. 

Solicitors  or  attomevs  appointed  to  any 
office  under  this  Act  to  be  struck  off  the  Rolls ; 
20. 

The  Chief  Clerks  to  the  Judges  to  hold  offite 
during  good  behaviour;  21. 


'  These  retiring  salaries  or  pensions  should 
be  paid  out  of  tiie  Consolidated  Fund. 
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TIm  Jonior  Clerks  to  hold  office  during 
pleasure;  22. 

The  Chief  and  Junior  Clerks  to  be  under  the 
control  and  direction  of  the  Judges ;  23. 

The  Chief  and  Junior  Clerks  subject  to  the 
same  penalties,  &c.  as  imposed,  &c.  under  Act 
3  &  4  Wm.  4,  c.  94,  as  respects  officers  of  the 
Court  of  Chancery ;  24. 

Power  to  the  Lord  Chancellor,  with  the  con- 
currence of  Master  of  the  Rolls  and  Vice- 
Chancellors,  to  remove  Chief  Clerks ;  25. 

The  Vice-Chancellora  not  to  appoint  a  second 
Chief  Clerk  until,  by  death  of  Masters  in  Or- 
dinary, there  be  a  Chief  Clerk  at  liberty  for 
■neh  appointment ;  previous  to  such  appoint- 
ment, if  necessary,  a  temporary  Chief  Clerk 
may  be  appointed ;  26. 

4.  The  course  of  proceedings  at  Cham- 
bers to  be  as  follows : 

Business  to  be  disposed  of  in  Chambers  by 
Judges;  27. 

Power  to  the  Judges  to  adjourn  from  open 
Court  to  Chambers  and  vice  versd,  the  con- 
sideration of  any  matter;  28. 

Mode  of  proceeding  before  the  Judges  at 
Chambers  to  be  by  summons  as  at  Common 
Law;  29. 

Power  to  the  Judges  to  direct  what  matters, 
&c.  shall  be  investigated  by  themselves,  what 
by  their  Chief  Clerks ;  right  to  suitor  to  bring 
any  point  before  the  Judge ;  30. 

Power  to  the  Chief  Clerks  to  issue  advertise- 
ments and  summonses,  to  administer  oaths, 
&c.  as  the  Judge  shall  direct ;  31. 

Parties,  &c.  not  attending  liable  to  process 
of  contempt,  and  to  penalties  for  false  swearing, 
&c. ;  32. 

The  result  of  proceedings  before  the  Chief 
Qerk  to  be  emboaied  in  form  of  short  eertifi' 
caie,  &c. ;  33. 

No  exceptions  to  lie  to  certificate,  &c. ; 
parties  at  liberty  to  take  the  opinion  of  the 
Judge  upon  any  particular  point ;  34. 

Certificate,  &c.  signed  and  adopted  by  the 
Judge,  binding  on  all  parties  unless  discharged 
or  varied ;  35. 

The  certificate,  &c.  to  be  drawn  up,  if  neces- 
sary, in  the  form  prescribed  by  General  Order 
of  the  Lord  Chancellor ;  36. 

3  &  4  Wm.  4,  e.  94,  as.  13,  14,  and  15  re- 
pealed; 37. 

^  Power  to  the  Judges  to  exercise  the  powers 
given  by  sections  7,  8,  and  9  of  this  Act,  and 
to  dispose  of  any  cause,  &c.  in  open  Court; 
38. 


5.  General  Rules  and  Orders  to  be  made 
by  the  Judges. 

Power  to  the  Lord  Chancellor,  with  advice, 
&e.  of  the  Judges  to  make  Rules  and  Orders 
for  regulating  the  mode  of  procedure  at  Cham- 
l>ers,  &c. ;  39. 

Business  of  their  offices  to  be  conducted  in 
lilie  same  manner  as  similar  business  is  con- 
4laeted  by  Judges ;  40* 


6*  Appointment  of  conveyancing  counsel 
in  certain  matters : 

Power  to  Judges  at  Chambers  to  take  the 
opinion  of  conveyancing  counsel  in  the  investi- 
gation of  tides,  the  setUement  of  conveyances, 
&c.;  power  to  parties  to  object  to  opinion, 
and  objection  to  be  disposed  of  in  Chambers 
or  open  Court ;  4 1 . 

Power  to  the  Lord  Chancellor  to  nominate 
not  less  than  six  conveyancing  counsel  of  10 
years'  practice,  &c.  and  to  supply  vacancies  and 
distribute  business;  42. 

7*  Assistance  of  accountants,  engineers, 
&c.  may  be  obtained : 

Power  to  obtain  the  assistance  and  to  act 
upon  the  certificate  of  accountants,  merchants, 
engineers,  actuaries,  &c. ;  43. 

Taxing  Master  of  the  Court  of  Chancery  to 
regulate  fees  to  be  allowed  to  conveyancing 
counsel,  accountants,  &c.,  subject  to  appeal ; 
44. 

8.  Salaries  of  Chief  and  other  Clerks  and 
compensations : 

Salary  of  1,200/.  to  be  paid  to  each  Chief 
Clerk,  and  250/.  to  each  Junior  Clerk,  with 
power  to  the  Lord  Chancellor  from  time  to 
time  to  increase  same  to  1,500/.  and  300/.  re- 
spectively; 45. 

Power  to  the  Masters'  Chief  Clerks  not  ap- 
pointed Chief  Clerks  to  any  of  the  Judges  to 
make  claim  for  compensation  to  Commission- 
ers of  her  Majesty's  Treasury,  &c.  Compen- 
sation may  be  maoe  to  Chief  Clerks  to  Masters 
not  appointed  to  office  under  this  Act ;  but  if 
appointment  offered  and  refused,  no  compensa- 
tion to  be  made ;  46. 

Salaries,  &c.  to  be  paid  quarterly  out  of  the 
Suitors'  Fee  Fund  Account ;  47* 

Payment  of  compensations  <to  be  made  quar- 
terly, out  of  Parliamentary  Securities ;  48. 

On  appointment  to  office  under  the  Crown, 
the  retiring  pension  under  this  Act  to  be  regu- 
lated by  the  salary,  &c.  of  such  office ;  40. 

For  disposal  of  the  Masters'  Offices  in  South- 
ampton Buildings ;  50. 

9.  Appointment  of  Third  Vicc-Chan- 
cellor,  officers,  salaries,  &c. 

Her  Majesty  empowered  to  appoint  a  Vice- 
Chancellor  as  successor  to  Sir  G.  J.  Tamer; 
51. 

Sutus  of  such  Vice-Chancellor ;  52. 

Officers  and  attendants  to  the  Vice-Chan- 
oellor;  53. 

Salaries  of  Vice-Chancellor  and  his  officers 
to  be  as  at  present ;  54. 

Her  Majesty  may  grant  retiring  pension  to 
Vice-Chancellor  so  appointed ;  55. 

The  Lord  Chancellor  may  appoint  Court- 
keepers  ;  56. 

Nothing  to  affect  the  righte,  &c.  of  Account* 
ant-Genend  as  a  Master  in  Ordinary ;  57. 
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liIABILITT  OF  SHSABEHOLBER  IN 
INSURANCE  COMPANIES- 

RCCSNT   DECISION. 

The  uncertain  and  unsettled  state  of  tbe 
law  as  regards  the  responsibilities  of  share- 
holders in  insurance  companies — ^as  evi- 
denced by  recent  decisions— is  calculated 
materially  to  a£Fect  the  prosperity  of  those 
most  useful  institutions,  and  considering 
the  daily  increasing  number  of  persons 
interested  as  policy  holders,  insurers,  or 
otherwise,  and  the  large  amount  of  capital 
embarked,  the  question  assumes  a  degree 
of  social  importance  which  will  justify  early 
legislative  mterference  in  the  absence  of  a 
decided  concurrence  of  judicial  opinion. 

Happily,  the  affairs  of  insurance  com- 
panies are  in  general  conducted  with  so 
much  prudence,  and  their  ability  and  readi- 
ness to  discharge  all  admitted  claims,  so 
dearlj  manifested,  that  questions  as  to  the 
liabihty  of  individual  shareholders  have  not 
been  of  very  frequent  recurrence.  It  is 
only  when,  from  some  defect  in  the  origi- 
nal constitution  of  the  society,  or  from  mis- 
management of  the  funds,  there  are  not 
aivailable  resources  to  meet  undisputed  de- 
mands, that  the  difficulty  has  arisen  of  en- 
forcing  claims  against  individual  share- 
holders. 

As  our  readers  are  aware,  the  policies 
issued  by  most  insurance  companies  contain 
a  clause  limiting  the  liability  of  shareholders 
mider  the  policy  to  the  amount  of  their  re- 
spective shares.  It  has  also  been  usual  in 
companies  of  this  description,  not  to  call 
upon  the  subscribers  to  pay  up  the  whole 
amount  of  the  shares  for  which  they  have 
subscribed,  but  to  leave  in  the  hands  of  the 
shareholders  a  portion  of  the  capital,  which 
has  generally  been  regarded  by  insurers  as 
a  reserved  fund  liable  to  meet  their  demands, 
and  for  which  the  subscribers  may  be  ciJled 
upon  in  any  exigency.  So  general  has  been 
the  practice  just  adverted  to,  that  we  are 
informed,  amongst  the  numerous  insurance 
companies  of  various  denominations  exist- 
ing m  this  kingdom,  there  is  only  one  un- 
incorporated company  in  which  the  whole 
amount  of  the  shares  has  been  paid. 

It  would  appear,however,  from  the  report 
of  the  case  of  HaUett  and  othen  v.  Dow- 
dall^  argued  at  the  close  of  fant  yeai^  in  the 
Exchequer  Chamber,  idiei^  it  was  taken  by 
writ  of  error  from  the  Court  of  Queen's 
'Bench,  that  in  default  of  payment  of  an 
induputable  cbim  by  an  msurance  oom- 
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^ ,  the  Ugai  rights  of  creditors  and  ttie 

bilities  of  shareholders  are  both  involved 
in  considerable  uncertainty,  and  that  the 
law  cannot  be  imderstood  to  be  in  a  satis- 
fiuttoiy  state. 

The  action  in  the  ease  referred  to^  was 
brought  against  five  sharefaoldeTs  of  tko 
Genial  Maritime  Assurance  Company^ 
upon  a  time  policy  for  1,100/.,  sisned  hy 
three  directors,  effected  on  a  ship  and 
cargo.  It  was  stipulated  in  the  poU 
'*  that  the  capital  stock  and  funds  of 
Company"  should  alone  be  liable  to 
swer  claims  or  demands  under  the 
that  no  proprietor  of  the  company  she 
be  liable  by  reason  of  the  policy  beyond  the 
amount  of  his  shares  in  the  capital  stodc  of 
the  company,  it  being  one  of  the  original 
and  fundamental  principles  of  the  company 
that  the  individuid  responsibility  of  the  pro- 
prietors should,  under  all  drcumstanoes,  be 
limited  to  their  respective  shares  in  the 
capital  stock. 

The  assured  having  incurred  a  total  loss, 
brought  an  action  of  assumpsit  on  the  policy 
against  five  of  the  shareholders,  two  of 
whom  happened  to  be  directors,  but  neither 
of  whom  had  actually  signed  the  policy. 

One  of  the  definviants  pleaded,  that  he 
did  not  promise  in  manner  and  fbrm  as  in 
the  declaration  alleged ;  and  also,  that  the 
capita]  stock  of  the  company  was  not  suffi- 
cient to  pay  the  plaintiff  the  amount  insured, 
or  any  part  thereof.  At  the  trial  it  ap 
pearea  that  the  defendant  who  had  pleaded 
these  {deas,  was  a  director  and  had  signed 
the  deed  of  settlement,  that  the  capital  of 
the  company  was  l,000,000/.9  divided  into 
10,000  shares  of  100/.  each,  that  the  deed 
of  settlement  provided  that  the  business 
might  be  carried  on,  aldiough  the  whole  of 
the  capital  was  not  subscribed  for,  and  that 
the  directors  were  empowered  to  accept 
proposals  for  insmranoe  and  to  grant  policies 
in  the  form  now  declared  upon.  Lovd 
Campbell,  who  tried  the  action,  was  of 
opinion  that  upon  the  evidence  the  plaintiff 
was  entitled  to  a  verdict,  and  he  advised  the 
jury  that,  although  the  company  had  no 
money  in  hand,  yet  they  had  available  ca- 
pital stock  and  funds,  whilst  a  portion  of 
the  capital  stock  sufficient  to  pay  the  plain- 
tiff remained  uncalled  for.  .  The  rulmg  of 
the  Lord  Chief  Justice  was  the  subject  of  a 
bill  of  exceptions,  which  was  argued  in  the 
Court  of  Error,  before  Barons  Parke,  Alder- 
son,  Piatt,  and  Martin,  and  Justices  Cress- 
well,  y.  Williams,  and  Talfeurd. 

All  the  JudflM  sitting  in  the  Conrt  ef 
Error  appeared  to  thinks  that  the 
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Chief  Jnstice  of  the  Queen's  Bench  was 
Tight  in  diiecthig  the  jorj,  that  each  indi- 
Y^iial  shareholder  was  liable  to  the  extent 
•f  has  unpaid  subaeription,  and  therefore, 
that  the  capital  fonds  uid  stock  of  the  eoftm- 
panj  consisted,  not  merely  of  the  capital 
in  hand,  bat  of  the  amonat  of  the  uncalled 
for  subscription;  but  a  majority  of  the 
Judges,  in  the  proportion  of  five  to  two, 
were  of  (pinion,  that  the  policy  did  not 
create  a  jomt  liability  that  could  be  enforced 
bj  action  against  indiTidual  shareholders, 
and  upon  this  ground  the  decision  of  the 
Court  of  Queen's  Bench  wasreyersed.  The 
two  Judges  dissenting  from  the  opinion  of 
the  majority  and  who  conceived  that  the 
judsment  of  the  Court  of  Queen's  Bench 
on^  to  be  affirmed  were.  Justices  Cress- 
well  and  Y.  Williams. 

It  seemed  to  be  conceded,  that  the  stipu- 
lation that  each  subscriber  should  be  re- 
qransible  to  the  amount  subscribed  by  him, 
was  valid  as  amongst  the  shareholders 
themaelTes,  but,  as  respected  third  persons 
who  had  no  notice  of  such  a  restriction,  it 
was  wholly  inoperative.  Where,  as  in  the 
pxincipak  case,  the  policy  ocmtained  a  notiee 
of  the  restricted  liability,  the  question  arose, 
not  only  to  what  extent  were  the  individual 
shareholders  liable,  but  were  they  in  any 
case  jointly  liable  ? 

It  was  thrown  out  by  more  than  one  of 
the  Judges,  that  the  individuals  who  actu- 
ally signed  the  policy  might  be  considered 
a»  personally  contracting  that  the  funds  of 
the  cdmpany  should  be  applied  to  meeting 
any  claim  arising  upon  the  policy ;  whilst 
another  learned  Judge  explicitly  stated  that, 
in  his  opinion,  the  signature  of  the  directors 


of  the  sha]«»  sobseribed  for  by  them  indt*' 
viduaUy,  was  msensible  and  uneertain,  and! 
theiefore  im^peiati^  and  that  it  was  v(»d 
as  repliant  to  the  contract  of  insoranee 
entered  into  by  the  policy. 

Upon  the  whole,  the  judgment  of  ^e 
Court  of  Exchequer  Chamber,  adverse  as  it 
is  to  that  of  the  Court  of  Queen's  Bench, 
and  not  being  unanimous  or  proceeding 
upon  any  distinct  or  admitted  prineiple; 
leaves  the  question  in  a  most  unsatisfactory 
state  as  regards  the  rights  and  liabilities  oi 
both  insurers  and  insured.  As  the  mattef 
now  stands,  the  Judges  of  the  Queen's  Beneh^ 
and  the  Barons  of  the  Exchequer  appear  to^ 
have  formed  conflicting  opinions,  whibt  tibe 
views  of  the  majority  of  the  Judges  of  the^ 
Court  of  Common  Pleas  is  unascertained, 
two  having  prononnced  with  the  Queen's^ 
Bench  and  only  one  for  the  reversal  of  the 
judgment  of  the  Queen's  Bench,  whilst 
Lord  Chief  Justice  Jervis  and  Mr.  Justice 
Maule  have  given  no  opinion.  The  matter 
remains  to  be  decided  by  the  House  of 
Lords,  or  hj,  what  would  be  still  more  satis- 
factory, a  Legislative  dedaration  of  the  \kw» 


METROPOLITAN  GRAND  JURIES 
ABOLITION  BILL.     ' 


The  Bill  introduced  by  the  Attorney- 
General  for  the  purpose  of  abolishing  Grand 
Jnries  in  the  Metropolitan  District  has  been 
printed,  and  its  preamble  embodies  the  ob- 
servation with  ^ich  its  announcement  waa 
accompanied, — namely,  that  the  arran^* 
ments  in  force  in  the  Metropolitan  distnct 

chargea 


for  the  investigation  of  criminal 

^ , ^ pr^wratory  to  trial,  justify  the  proposal  to 

was  added  merely  to  testify  the  contract,  dispense  with  Grand  Juries  in  this  district. 
^ ,.    .  ..  ,'A      . .  .,^v_,_i.n -._!._    The  preamble  of  the  Bill  recites,  "that  it  ia 

expedient  that  charges  intended  toliebrought 


and  that  it  did  not  increase  their  liability  be- 
yood  that  of  any  other  of  the  contracting 
parties, — that  is  to  say, — of  any  members 
nf  the  company  authorising  the  contract. 
The  whole  difficulty  was  said  to  arise  from 
the  modern  practice  of  allovring  p«rt  of  the 
capital  stocK  to  remain  unpaid  upon  the 
shares,  and  it  appears  to  have  been  assumed 
that  it  would  be  a  good  plea,  in  an  acUon 
founded  on  a  policy  containing  the  pro- 
visum  that  the  msurers  should  look  only  to 
the  capital  stock,  that  all  the  capital  stock 
was  spent ;  but  yet,  it  was  observed,  that 
there  was  no  provision  that  where  a  share- 
holder paid  up  his  own  shares  in  full  he 
should  not  stiU  be  liable  to  the  insurers  in 
proportion  to  the  number  of  shares  held  by 
hinu  More  than  one  of  the  Judges  fusther 
su^ested,  thai  the  daiiBO  lestrietiBg  the 
liability  of  the  shareholders  to  the  amount 


to  trial  at  the  Central  Criminal  Court,  or  at 
sessions  of  the  peace  holden  within  the  city 
of  London,  or  the  metropolitan  police  di»- 
trict,  should  be  made  before  a  justice  or 
justices  of  the  peace  previously  to  trial,  and 
by  reason  of  the  improvements  which  have 
been  effected  in  the  administration  of  crimi* 
nal  justice  vrithin  the  district  under  the 
jurisdiction  of  the  Central  Criminal  Courtf, 
and  vrilhin  the  metropotitan  police  district, 
the  intervention  of  a  Grand  Jury  prerioudjr 
to  trial  at  the  Central  Criminal  Court,  aad 
at  such  sessions  of  the  peace  as  aferessMj 
may  be  convc«ieiitly  dispeuaed  with,  and 
that  it  is  expedient  otherwise  to  amend  the 
Crindnal  Law  as  htrahmfter  mentioMd." 

Itispropoaed  t#earrroat  the  maiaob- 
jfvt  lyf  the  BiK  hf  abolislaag  thar  ] 


jrefn)pDiifoii  Qrand  Jwries  AMitum  BUl.^Remo9aJ  of  the  Courts. 


hj  indictment  and  substituting  an  informa- 
tion which  is  to  be  filed  bj  an  officer  of  the 
Court,  but  it  is  expressly  provided  that  no 
such  information  shall  be  filed,  unless  the 
charge  has  been  previouslj  made  and  in- 
vestigated before  a  justice  of  the  peace  in 
Ae  manner  prescribed  by  law  with  respect 
to  indictable  offences,  and  the  person  ac- 
cused has  been  committed,  detained  in 
custody,  or  bound  by  recognizance,  to 
appear  for  trial.  If  the  charge  is  made 
and  investigated  before  one  justice  and  he 
lefiiaes  to  commit,  such  justice  shall,  if 
klequired,  order  the  accused  to  be  detained 
or  bound  in  recognizance  to  appear  before 
teo  jttstioes,  and  such  last  mentioned 
justices  shall  proceed  to  investigate  the 
chai^ge  as  if  it  had  been  made  before  them 
la  the  first  instance.  If  the  two  justices 
leffise  to  detain,  or  commit,  or  bind  over  the 
mecoaed  to  take  his  trial,  the  information 
may  nevertheless  be  filed  under  the  direc- 
tion o£  the  Attorney-General  given  under 
his  hand. 

Ptosecttdons  for  treason  or  mbprision  of 
treason  are  altogether  excluded  from  the 
operation  of  the  act,  the  intention  being, 
^that  in  such  cases,  happily  of  rare  occur- 
rence, the  proceedings  shall  take  place 
tinder  a  special  commission.  It  is  also 
proposed  to  enact  that  no  information  filed 
under  this  act  shall  be  removed  by  cer- 
tiorari to  the  Court  of  Queen's  Bench, 
unless  when  there  is  reason  to  suppose  that 
a  lair  trial  cannot  be  had  in  the  Court 
below. 

The  Bill  contains  some  miscellaneous 
provisions  of  considerable  importance  which 
mppear  to  be  generally  beneficial.  There  is  a 
provision,  however,  the  expediency  of  which 
seems  somewhat  questionable.  It  is  in- 
tended to' enact,  that  any  person  accused  of 
larceny,  or  of  any  misdemeanour,  may,  if  he 
>  confess  the  charge,  and  desire  to  be  sum- 
marily dealt  with,  be  punished  on  summary 
conviction.  Now  there  is  a  class  of  mis- 
demeanours with  which  persons  not  in  the 
lowest  walk  of  life  are  occasionally  charged, 
and  it  seems  to  be  throwing  too  great  a  re- 
sponsibility upon  a  sudgle  magistrate  to 
oblige  him  to  dispose  of  such  cases  sum- 
marily, even  with  the  consent  of  the  accused 
parties.  It  is  only  in  eases  where  the  ac- 
cused admits  his  guilt  and  desires  that  the 
psnishment  should  be  summarily  adjudged, 
that  the  power  can  be  exercised, — ^the  ac- 
cused therefore  can  have  no  just  ground  for 
complsint,-— but  the  public  as  well  as  the 
odindnal  are  concerned  in  the  result,  and 
\  aaay  he  jreadily  conceived  in  which  the 


judgment  of  a  single  magistrate,  taken  in 
his  own  office,  may  not  be  satisfactory. 

On  the  whole,  however,  the  Bill  seems 
to  be  universally  considered  as  an  improve- 
ment in  criminal  procedure. 


REMOVAL  OP  THE  COURTS. 

The  completion  of  the  two  Houses  of 
Parliament,  so  far  as  relates  to  the  cham- 
bers of  meeting,  and  the  progress  made  in 
the  other  parts  of  the  Palace  of  Westmin- 
ster, will  soon  render  it  necessary  to  deter- 
mine the  fate  of  the  present  Court  rooms 
adjoining  Westminster  Hall.  The  large 
increase  of  the  number  of  the  Courts  of 
Equity  seems  to  preclude  the  possibility  of 
providing  even  tolerable  accommodation  on 
the  present  site.  The  temporary  places 
which  have  been  appropriated  to  the  Vice- 
Chancellors  are  miserably  inconvenient,  as 
shown  in  the  extracts  we  made  last  week 
from  the  public  journals.  Even  the  Court 
of  the  Master  of  the  Rolls,  if  large  enough 
in  itself,  is  inconvenient  in  position.  It  will 
be  recollected  that  formerly  there  was  only 
one  Equity  Court  sitting  at  Westminster, — - 
that  of  the  Lord  Chancellor.  The  Master 
of  the  Rolls  held  his  sittings  in  the  evening 
at  the  Rolls  Court,  Chancery  Lane.  There 
are  now  six  Courts  almost  continually  sit- 
ting, and  Nisi  Prius  and  Practice  Courts 
are  also  wanted  for  the  Common  Law  Judges. 

Such  being  the  lamentable  state  of  things, 
it  seems  impossible  longer  to  delay  the 
erection  of  a  Crreat  Hall  of  Justice,  large 
enough  to  comprise  all  the  Courts  of  Law 
and  Equity,  and  the  offices  connected  there- 
with. If  constructed  near  the  Inns  of 
Court,  on  the  borders  of  the  two  Cities  of 
London  and  Westminster,  the  Nisi  Prius 
Sittings  might  also  be  held  there,  and  per- 
haps also  the  Bankruptcy  Courts. 

There  can  be  no  doubt  that  the  site  of 
the  present  Courts  at  the  side  of  West- 
minster Hall  would  afford  the  means  of  a 
very  important  improvement  in  the  com- 
pletion of  the  Palace.  The  present  build- 
mg  is  of  a  different  order  of  architecture  to 
the  Houses  of  Parliament,  and  must  evi- 
dently be  removed.  The  question  then  is. 
Where  can  the  Courts  be  removed  to  ?  The 
convenience  both  of  the  Public  and  the 
Profession  unite  in  selecting  the  ground 
between  the  Temple  and  Lincoln's  Inn, 
bounded  by  Chancery  Lane  on  the  east  and 
New  Inn  and  Clements  Inn  on  the  west. 

We  subjoin  some  further  remarks  ex- 
tracted from  the  public  journals. 


Bmoval  of  tke  Courts.-^Tke  Ripeai  qf  the  Certificate  Dui^^ 

The  Mowing  is  the  letter  of  "  A  Barrister  " 
of  the  Temple,  which  recently  appeared  in 
ThTSmes:^ 


"The  recent  petition  of  the  Incorporated  Law 
Society  for  the  removal  of  all  the  CourU  from 
Westminster  to  their  natural  locality  of  the 
Inns  of  Court  has  again  drawn  the  public  at- 
teotion  to  this  subject.  That  petition  con* 
tains  abundant  and  most  forcible  reasons  for 
the  change,  but  there  is  one  omitted  which  I 
think  will  be  of  great  weight  with  all  law  re- 
formers.  The  fusion  of  Law  and  Equity,  or, 
in  other  words,  the  administration  of  justice 
by  one  harmonious  system,  is  daily  gaining 
supporters ;  and  the  union  of  all  the  Courts 
under  one  roof  would  most  materially  forward 
this  desirable  object.  Each  branch  of  the  Bar 
would  then  know  more  of  the  other,  and  would 
learn  bv  actual  experience  the  respective  merits 
and  defects  of  boUi  systems.  If,  as  is  certain, 
the  Common  Law  Courts  will  possess  the 
power  of  granting  injunctions,  and  of  ordering 
specific  performance,  and  on  the  other  hand 
the  CourU  of  Equity  will  avail  themselves  of 
vtptf  voce  examination  of  witnesses,  the  mere 
fact  that  all  the  Bar  were  close  at  hand  would 
insure  to  litigants  the  attendance  of  counsel 
fully  qualified  for  all  their  duties.  Each  would 
learn  of  the  other,  and  each  would  be  compet- 
ing with  the  other,  and  the  Profession  no  less 
than  the  public  would  be  the  gainers.  Now, 
the  mere  distance  often  compels  the  suitor  to 
forego  the  advantage  of  the  counsel  best  quali- 
fied for  his  particular  cause.  The  public  may 
rely  upon  it  the  separation  of  the  svstems 
would  not  long  survive  the  opening  of  tne  new 
P^dace  of  Justice.'' 

THE  REPEAL  OF  THE  CERTIFICATE 
DUTY. 

At  the  time  we  go  to  press,  the  financial 
statement  of  the  Chancellor  of  the  Exche- 
quer has  not  been  made,  and  it  b  of  course 
useless  to  indulge  in  conjectures  on  a 
sabject  which  on  Saturday  morning  will  be 
known  to  all  our  readers.  All  that  it  may 
be  necessary  to  say  is,  that  we  are  well 
assured  the  parties  to  whom  the  introduc- 
tion of  the  Bin  is  confided,  will  do  their 
dn^  in  pressing  forward  the  measure  if  the 
decision  of  the  (xovemment  should  be  un- 
favourable. If  the  House  of  Commons  had 
not  already,  in  two  several  Sessions,  de- 
cided in  favour  of  the  abandonment  of  the 
Tax,  and  if  it  produced  an  amount  so  large 
as  to  disturb  the  arrangements  for  the  year, 
it  might  be  deemed  unreasonable  to  press 
the  new  Government  for  relief.  But  under 
all  the  circumstances  of  the  case  it  appears 
to  be  perfectly  justifiable  to  proceed  to 
another  division,  which  it  may  be  expected 
will  settle  the  question  at  once.    We  cannot 


anticipate  that  the  present  ChanceOor  cf 
the  Exchequer  will  follow  the  example  «C 
his  predecessor  in  opposing  the  Bill  at  eicrjt 
»ta«. 

If  there  were  no  other  argument  in  finroor 
of  the  repeal,  the  diminution  of  the  enxto- 
ments  of  the  Profession  by  the  alteratians 
constantly  taking  place  in  the  Law,  would 
be  sufficient  to  support  the  claim^  and  ia 
common  justice,  as  well  as  policy,  to  remove 
the  burthen. 

We  submit  to  our  readers  the  foUowing: 
Petition  from  Cork,  which  places  the  case 
in  somewhat  a  different  aspect  from  the 
usual  form  of  these  appeals  to  rarliament : — 

PETITION    OP    THB    tOLICITOKS    OP    COBK- 

This  petition  states,  inter  oHa,  that  the 
Profession  of  Solicitors  and  Attorneys  requhesr 
educational  attainments  of  a  high  order,  in* 
volving  a  large  expense,  and  that  in  additieii 
thereto  the  probationary  period  of  apprentice- 
ship chargea  with  an  oudav  amounting  on  an 
average  to  a  sum  of  400/.,  of  which  about 
150/.  18  payable  for  stamp  duties  incident  to 
the  articles  of  apprenticeship  and  admissioQ 
into  the  Profession,  which  have  hitherto  pro* 
duced  an  average  annual  income  to  the  Crown 
of  20,000/.,  exclusive  of  the  Certificate  Dotjr*  ' 

That,  notwithstanding  such  admission  mte 
the  Profession,  after  five  years'  laborious 
application  and  study,  and  after  such  laige 
ezpendiSnre,  solicitors  and  attorneys  are  ne* 
vertheless  prohibited,  under  a  penalty  of  100/., 
from  pursuing  their  Profession,  unless  opom 
payment  of  the  said  Certificate  Tax  of  8/.  per 
annum. 

That  the  petitioners  submit  such  tax  is  un* 
just,  partial,  and  invidious  in  its  openrtion:. 
it  is  unjust,  as  being  a  tax  upon  intdledual 
exertion,  which  is  liable  to  be  unpaired  by  in* 
firmity  and  ill  health ;  it  is  partial,  as  being 
exclusively  applicable  to  the  Profession  of  the 
petitioners,  who  also .  bear  their  proportion  of 
the  general  taxation  in  common  with  all  ber 
Majesty's  subjects,  eonal  to  three-fouith*  of 
the  taxes  imposed  on  all  other  callings ;  and  it 
is  invidious,  because  it  is  a  lo>rering  and  de-^ 
grading  mark  upon  a  learned  and  respectable 
Profession. 

That  the  Solicitors  and  Attorneys  of  the 
United  Kingdom,  as  a  class,  hold  a  high  and 
influential  position,  possessing  the  confidence 
of  the  community  for  their  learning,  their 
skill,  and  their  integrity,  and  having  the  for- 
tunes  and  properties  of^  all  classes  daily  iiiflit> 
enced  by  their  guidance  and  judgment;  and 
that  they  are  not  less  respectable  in  tlseir 
position  and  conduct  than  the  other  learned 
bodies,  all  of  whom  are  whoUy  exempt  ham 
such  a  tax. 

That  the  professional  dudes  of  SoIiciCam 
and  Attorneys  are  onerous,  and  attendant  viik 
fpreat  responsibility,  the  remuneration  of  whick 
IS  frequently  postponed  for  years,  and  asiwa 
times  wholly  lost;  and  that  by  the  optiatkiH 
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of  certaki  ehangeB  iatlie  proeeediagB  and  pcae- 
i^e  of  the  Conrts  of  Law  and  Eqvatj,  under 
legisiatire  enactments,  professional  emolumealB 
have  been  considerably  diminished. 

That  Barristers  are  not  taxed»  whilst  they 
enjoy  advantages  vastly  superior  to  those  ex- 
ten(ied  to  Attorneys.  As  a  Profession^  the 
members  of  the  Bar  are  the  recipients  of 
neariy  the  entire  of  the  patronage  connected 
with  the  administration  of  justiee  in  these 
countries  and  in  the  Colonies. 

That  the  petitioners  have  observed  widi 
pleasure  the  prosoerous  fiaancial  condition  of 
the  United  Kingaom*  which  emboldens  your 
petitioners  to  hope  that  this  tax,  so  unjust  in 
principle,  so  degrading  to  the  Profession  of 
petitioners,  and  so  partial  and  unequal  in  its 
jipplication,  can  be  repealed  without  affecting 
the  general  resources  of  the  revenue  of  the 
country. 

QUESTIONS  AT  THE  EXAMINATION. 
Easter  Term,  1863. 

I.  PRBLIlflNART. 

1.  Whkrb,  and  with  whom,  did  you  serve 
your  clerkship  ? 

2.  State  the  particular  branch  or  branches 
of  the  law  to  wnich  you  have  principally  ap- 
plied yourself  during  your  clerkship. 

3.  Mention  some  of  the  principal  law  books 
which  you  have  read  and  studiea. 

4.  Have  you  attended  any,  and  what,  law 
lectures  ? 

H.  COMMON  AKO  STAIVTS  LAW,  AND  PRAC- 
TICK   OP  TBS  COURTS. 

5.  What  is  the  difference  between  a  simple 
tKxntract  debt  and  a  specialty  debt  ?  and  when 
«u«  they  respectively  barred  hy  the  Statute  of 
Limitations  i 

6.  What  aetioBS  emg^  to  be  brought  in  the 
County  Court,  and  what  penalty  is  imposed 
when  an  action,  which  ought  to  Ite  so  brought, 
is  brought  in  a  Superior  Coort  ? 

7.  In  what  actioM  have  the  County  Courts 
'Concttrrent  jurisdiction  with  ihe  Superior 
•Courts  ? 

'  8.  If  the  defendant  wiefaes  to  inspect  a  deed 
in  the  possession  of  the  plaintiff,  what  course 
is  to  be  adopted  ?  and  what  course  was  it  ne- 
cessary to  adopt  previous  to  the  recent  altera- 
tion of  the  law  in  this  respect  ? 

9.  If  a  Judge  of  a  County  Court  proceed  to 
hear  a  plaint  after  it  is  proved  before  him  that 
he  has  not  jurisdiction,  has  the  defendant  any, 
and  what,  means  of  staying  the  proceedings  i 

10.  A.  gires  a  bond  to  B.  of  1,000/. ;  B. 
assigns  the  bond  to  C.  Is  it  necessary  to  sue 
A.  on  the  bond  :  in  wliose  name  must  the  ac- 
tion be  brought  ? 

11.  Can  a  plaintiff  be  nonsuited  against  his 
^11  ?  and  in  vv^at  respect  is  it  more  advan- 
tageous to  him  that  he  should  be  nonsuited, 
Ann  that  ft  rerdiet  ehoidd  pass  for  the  defend- 
ant? 

I«.  What  is  the  eftet  4if  witSidrowiBg  a 


juror  OB  a  trial  ?  and  does  it  prevent  a  plasntiff 
bringing  another  action  for  the  nme  cause } 

1 3.  In  an  action  on  a  bill  of  exchange^  drawer 
against  acceptor,  the  defendant  pleads  payment 
only,  what  must  the  plaiatiiF  prove  f 

14.  If  the  on1|jr  witness  to  a  deed  is  dead, 
how  is  ^e  execution  of  it  to  be  proved  ? 

15.  Plaintiff  obtains  a  verdict,  whldi  is  set 
aside,  and  a  new  trial  granted.  Plaintiff  neg- 
leeU  to  give  fresh  notice  of  trial ;  what  course 
should  the  defendant  take  to^make  an  end  of 
the  action  ? 

16.  Can  anything  besides  goods  be  taken  in 
execution  ?  If  so,  state  what,  and  in  whose 
hands,  and  by  what  modes  of  proceeding? 

17.  What  is  a  sequestration,  and  to  what 
species  of  property  does  it  apply  I 

18.  A.  recovers  against  B.  15/.  for  his  debt 
and  251.  for  costs.  Cim  he  issue  execution 
against  the  body  as  wdl  as  Ae  goods  of  die 
defendant  ? 

19.  In  what  cases  can  a  plaintiff  be  called 
upon  to  give  security  for  costs  ? 

m.   CONVBYANCING. 

20.  What  diffierence  would  it  make,  either  at 
Law  or  in  Equity,  if  the  purchase-monev  of  an 
estate  had  been  ccmtributed  in  unequal  shares  f 

21.  Under  what  circumstances  is  a  tenant 
for  life  entitled  to  cut  timber  for  his  own  be- 
nefit* or  to  grant  leases  i 

28.  When  money  is  directed  by  a  deed  or 
wiU  to  be  kud  out  in  the  purchase  of  lands  di- 
rected to  be  entailed,  may  a  tenant  in  tail,  who 
would  be  entitfed  to  the  lands  when  so  pur- 
chased, gain  possession  of  the  money  without 
carrying  such  direction  into  effect  i  and  if  so^ 
by  what  means  ? 

23.  Is  a  tenant  for  life  bound  to  pay  off  in- 
cumbrances on  the  inheritance,  or  to  keep  down 
the  interest }  and  if  a  tenant  for  life  discharge 
incumbrances,  what  is  the  consequence  ?  and 
what  if  a  tenant  in  tail  discharge  them  ? 

24.  Will  a  chattel  interest  support  a  re« 
mainder? 

25.  How  is  property  legallv  classed,  and 
how  denominated,  and  upon  what  principle  la 
it  that  property  is  so  classed  or  distrngnimed  ? 

26.  What  is  the  difference  between  a  joiatWB 
and  a  dower,  and  how  is  the  former  constitMbed, 
and  how  does  tlw  latter  arise  ? 

27.  What  is  a  volnntary  settlement?  andean 
it  be  defeated  in  any  and  what  manner  ? 

28.  If  the  grantee  of  an  annui^  employ  the 
grantor's  attorney  to  prepare  the  deeds,  is 
such  attorney  bound  to  disclose  any  circmn- 
stances  that  may  affect  the  security  ? 

29.  Before  completing  a  purchase,  What 
search  should  be  made  ?  and  what  would  be 
the  consequence  of  not  nsaking  sudi  a  aeaxch.  f 
and  where  and  for  what  period  should  the 
search  referred  to,  be  made  ? 

30.  What  is  an  equity  of  redemption  ? 

31.  In  a  register  county  where  the  vendor 
of  real  estate  is  both  heir-at-law  and  devisee,  is 
it  material  that  the  will  should  be  registered? 
and  is  it  material  if  he  should  be  devisee  oidj? 

92.  What  i«  meant  by"' the  Proteetor of  liw 


Quetiiomi  at  the  Exammatum. 


9 


Settlement"  in  the  late  Statute  for  the  Abo- 
lition oC  Fines  aad  Recoveries  f 

33.  Id  any  and  what  case  of  appointment 
win  strict  compliance  with  the  termi  of  the 
power  be  dispensed  with  ? 

34.  To  vest  an  estate  in  fee  simple  what  are 
the  requisite  words  in  the  habendum  of  the 
conveyance,  and  what  are  the  covenants  in 
such  conveyance,  on  the  part  of  a  vendor  ? 

IV.  BOUITY,  AJf D  PXACTICa  OP  THB  COVBTA. 

35.  Explain  the  origin  and  nature  of  the 
equitable  jurisdiction  of  the  Court  of  Chancer^. 

36.  What  is  the  ordinary  form  of  a  bill  m 
Chancery  ? 

37.  State  the  ordinary  modes  of  defence  to 
a  bill  in  Chancery,  and  the  cases  in  which  they 
are  respectively  applicable  ? 

38.  In  what  cases  maj  a  suit  be  instituted 
by  claim  instead  of  by  bdl  ? 

39.  What  is  the  mode  of  defence  to  a  claim  ? 

40.  Has  the  Court  of  Chancery  any  jurisdic- 
tion in  any  and  what  form  of  proceeding  to 
declare  its  opinion  upon  any  and  what  ques- 
tions without  proceeding  to  administer  any 
reUef  consequent  upon  such  declaration  ? 

41.  Is  there  any  and  what  mode  of  proceed- 
ing by  which  the  personal  representatives  of  a 
deceased  person  may  obtain  protection  through 
the  medium  of  the  Court  of  Chancery  in  re- 
spect of  the  debts  and  liabilities  of  the  parties 
whom  they  represent  without  an  administra- 
tion suit  ? 

42.  Enumerate  the  several  cases  in  which  a 
defendant  may  move  to  dismiss  a  bill  for  want 
of  prosecution  ? 

43.  Can  a  defendant  in  an^  and  what  cases 
set  down  a  cause  to  be  heard  mstead  of  moving 
to  dismiss  the  bill  for  want  of  prosecution  ? 

44.  Explain  the  mode  in  which  witnesses 
are  examined  in  the  Court  of  Chancerjr,  and 
state  in  what  case  evidence  by  affidavit  is  «d- 
missihle? 

45.  What  is  meant  by  an  equitable  mortgage, 
nd  to  what  remedy,  as  against  the  mortgagor, 
is  an  equitable  mortgagee  (bv  deposit  of  title 
deeds)  entitled  in  the  Court  of  Chancery  ? 

46.  What  is  the  proper  mode  of  proceeding 
to  appmnt  new  trustees  in  the  place  of  deceased 
trustees  of  a  will  or  settlement  containing  no 
power  to  appoint  new  trustees  ? 

47.  Can  a  solicitor  who  is  a  trustee  charge 
the  trust  estate  for  his  professional  services  or 
loss  of  time  in  any  and  what  circumstances  ? 

48.  Explain  and  illustrate  the  general  prin- 
croles  on  which  the  Court  of  Chancery  acts  in 
ifl^ndicating  on  dealings  and  transactions  be- 
tWBui  a  8olu:itor  and  his  dient. 

49.  Define  the  nature  and  extent  of  a  sofici- 
^or's  Uen  on  papers  in  his  hands  belonging  to 
lus  elient,  and  also  of  his  fien  on  a  fund  re- 
eovcved  in  asuit? 

ir.  SAHKBUPTCT,    AND    FBACTXCB    OP    THB 
COUBTfl. 

60.  State  generally  the  object  of  the  Bank- 
mptcy  Laws :  Ist,  as  regards  creditors ;  2ndly, 
as  respects  the  bankrupt  himaelf. 


51.  What  description  of  persons  are  subject 
to  the  jurisdiction  of  those  knrs  ? 

53.  What  facts  should  be  ascertained  bf  t 
solicitor  before  petitioning  for  an  adjodicatton 
in  bankruptcy  ? 

53.  State  generaUv  the  proeeedings  neoea- 
sary  to  be  taken,  ana  by  whom,  in  order  to  obr 
tain  a  London  adiudication } 

54.  What  are  the  facts  necessary  to  be  proved 
before  the  Commissioner  to  warrant  m  adlBc 
dication  ? 

55.  Is  a  trader  entitled  to  any  and  what  no- 
tice of  an  adjudication  in  bankruptcy,  and  any 
and  what  time  to  dispute  the  same  ? 

56.  What  is  the  naode  of  nroceeding  for 
making  a  debtor  bankrupt  unoer  the  Act  for 
Abolishing  Imprisonment  for  Debt  on  Mesne 
Process? 

57.  What  are  the  facts  necessary  to  be  stated 
in  the  petitioning  creditor's  affidavit  of  debt? 

58.  What  is  the  loweet  amount  of  debt  which 
must  be  owing  to  a  creditor  to  enable  him  to 
obtain  an  adjumeatbn  ? 

59.  Will  acts  of  buying  only,  or  of  sailing 
only,  constitute  a  sufficient  trading,  and  under 
what  circumstances  ? 

60.  What  ads  of  a  trader,  with  any  and  what 
intent  concerning  his  creditors,  are  deemed  aets 
of  bankruptcy  ? 

61.  Within  what  period,  prior  to  the  date  of 
the  adjudication,  must  the  act  of  bankruptcy 
be  committed  ? 

62.  State  what  acts  of  a  trader  are  deemed 
acts  of  bankruptcy  i 

63.  How  can  a  trader,  being  summoned, 
avoid  committing  an  act  of  banlmiptey  I 

64«  What  particeilars  are  necessary  to  he 
stated  in  an  affidavit  or  deposition  to  prove  a 
debt  under  an  ai^udication  i. 

VI.    CRIMINAL   LAW,  AND  MtOCBBDINGr 
BBPOBB   MAGI8TRATB8. 

65.  What  are  the  Courts  of  CriminalJnris- 
dictk>n  ? 

66.  How  can  an  indictment  be  remoived  from 
an  Inferior  to  a  Superior  Court  i 

67'  Is  there  any  mode  of  compelling  the  at- 
tendance of  a  witneu  resident  ia  Scothmd  or 
Ireland  to  give  evidence  before  a  Criminal 
Court  in  England  ? 

68.  Is  disobedience  to  an  Act  of  Parliament 
where  bo  penalty  is  imposed  a  punishable 
offenoe? 

69-  If  a  magistrate  rafoass  to  take  bttU  what 
step  can  be  taken  to  heme  the  woautd  admitted 
tobail? 

70.  In  what  cases  must  a  peer  be  tried  by 
his  peers,  and  in  what  cases  by  a  jurv  ? 

7  J .  What  is  a  writ  of  procedendo  f 

73.  What  is  the  nature  and  jurisdiction  of 
the  Conrt  of  Quarter  Sessions  ? 

73.  What  is  the  diflference  between  an  indict- 
ment and  an  information,  and  state  how  the 
latter  can  be  obtained. 

74.  What  is  the  proper  mode  of  laying  tiie 
venue  for  an  offisnce  committed  within  the  jn* 
risdiction  of  the  Central  Criminal  Court  ? 

75.  What  other  pleas  than  that  of  Not 
Guilty  are  admissible  in  criminal  cases  ? 
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76.  Can  one  person  only  be  indicted  for  con* 
Bpiracy? 

77.  What  is  the  nature  of  the  jurisdiction 
and  dutv  of  the  coroner  ? 

78.  uow  can  evidence  in  a  foreign  country 
be  obtained  in  criminal  cases } 

79.  What  are  the  cases  in  which  a  statutory 
declaration  must  be  substituted  for  an  affidavit  ? 


It 


NEW  RULE  OF  COURT. 

Stuier  Term,  1852. 
IS  OaDEREDf  that  whenever  a 


de- 


fendant  shall  be  required  by  law  and  the 
practice  of  this  Court  to  give  recognizance 
to  appear  and  answer  to  any  indictment 
founa  in  this  Court,  or  removed  or  to  be  re- 
moved into  the  same,  it  shall  be  added  to 
the  condition  of  every  such  recognizance 
that  the  defendant  shall  personally  appear 
from  day  to  day  on  the  trial  of  such  indict- 
ment, and  not  depart  until  he  shall  be  dia- 
chai^d  by  the  Court  before  whom  such 
trial  shall  be  had,  unless  this  Court  or  a 
Judge  shall  think  fit  to  dbpense  ^ith  such 
additional  condition. 

By  the  Court. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

The  Annual  General  Meeting  of  this  Asso- 
ciation was  held  on  Wednesday,  the  21  st  inst., 
at  the  Offices,  8,  Bedford  Row.  £.  W.  Field, 
Esq.,  in  the  Chair. 

A  defiled  Report  from  the  Committee  of 
Management  was  read  by  the  Secretary,  Mr. 
W.  Shaen,  giving  an  account  of  the  labours  of 


the  Committee  during  the  past  year.  After 
which  the  following  resolutions  were  proposed 
and  adopted : — 

Resolved  1.— That  the  Report  of  the  Com- 
mittee of  Management  be  received  and  adopted, 
and  that  it  be  printed  and  circulated,  under 
the  direction  of  the  Committee. 

2.  That  the  following  members  of  the  As- 
sociation be  elected  members  of  the  Committee 
of  Management  for  the  ensuing  year, — 


CAatrmoii.— Mr.  W.  H.  Pahner.      Deputy  CAatrmen.— Mr.  E.  S.  Bailey,  Mr.  G.  H.  Seymour. 


Metropolitan  SoUcitori* 


Mr.  Chas.  T.  Abbott. 
—  Rd.  Baynes  Arm- 


—  Keith 

—  James  Beaumont. 

—  William  BelL 
"""  £•  Benham. 


Mr.  GeoTge  Bower. 

—  T.  Holme  Bower. 

—  James  Burchell. 

—  E.  F.  Burton. 
•*  Edward  Chester. 

—  Henry  C.Chilton. 

—  W.  S.  Cookson. 


Mr.  Charles  Druce. 

—  G.  Faulkner. 

—  E.  W,  Field. 

—  Harvey  Gem. 

—  J.  S.  Gregory. 

—  Henry  Karslake. 

—  T.  Kennedy. 


Mr.  H.  Lake. 

—  Edw.  Lawranoe. 

—  Thomas  Loftus. 

—  C.  J.  Palmer. 

—  W.  H.  Palmer. 

—  J.  J.  J.  Sudiow. 

—  John  Young. 


Mr.T.  F«  Champney,BeMr2ey. 

—  C.  Ingleby,  Birminffkam. 

—  T.  Eyre  Lee,    Ditto, 

—  F.  Potts,  Chester. 

—  John  Nanson,  CarUele. 

—  R.  T.  Brockman,  Folke- 

stone. 

—  John  Burrup,  Gloueeeter, 
*—  George  Stamp,  HulL 

—  Thomas  Thompson,  Hii//. 

—  John  Sharp,  Lancaster, 

—  Robert  Barr,  Leeeir. 

—  J.  Sangster,  Ditto^ 

3.  That  the  best  thanks  of  the  Association 
be  presented  to  Mr.  E.  Benham  and  Mr.  W. 
H.  Ashurst,  jun.,  for  their  services  as  auditors 
for  the  past  year,  and  that  Mr.  Ashurst  and 
Mr.  W.  H.  Domville  be  requested  to  accept  the 
same  office  for  the  ensuing  year. 

4.  That  the  cordial  thanks  of  the  Associa- 
tion be  presented  to  the  Committee  of  Man- 
agement for  their  labours  during  the  past  vear. 

6.  That  the  resignation  of  Mr.  John  Sudiow, 


Promnciai  SoUeitors. 

Mr.J.  H.Shaw,  Leciif. 

—  T.  Avison,  Liverpool, 
^  M.  D.  Lowndes,  Ditto. 

—  H.  H.  Statham,  Z>i//o. 

—  Jas.  O.  Watson,  Ditto. 

—  Peter  Wright,     Ditto. 

—  E.  A.  Bromehead,  Ltn- 
coln. 

—  J.  Case,  Maidstone. 

—  J.  Crossley,  Mancheifer. 

—  James  Street,    Ditto, 

—  John  Sudiow,    Ditto. 

—  Thomas  Taylor,  Ditto. 


Mr.  G.  Thorley,  Manchester. 

—  R.  M.  Whitlow,  Ditto. 

—  W.  Crirhton,  Newcastle^ 
uponrTyne. 

—  Joseph  Peers,  Ruthin. 

—  J.  F.  Beever,  Salford. 

—  J.  Webster,  Shj/ield. 

—  J.  R  Wilson,  Stockton. 

—  T.Bwm,}iiii.,  Sunderland. 

—  W.  Beamont,V9^am«^fois. 

—  John  Lewis,  fVrexham, 

—  Thos.  Hodgson,  York, 

—  George  Leeman,  Dt<lo. 

as  Honorary  Secretary  to  the  Northern  Circuit 
Committee,  has  been  received  by  the  Commit- 
tee  with  much  re^t,  and  that  the  cordial 
thanks  of  the  Association  be  presented  to  him« 
for  the  zealous  and  able  way  in  which  he  has 
performed  the  duties  of  the  office  during  the 
past  four  years. 

6.  That  the  best  thanks  of  this  meeting  be 
presented  to  Mr.  E,  W.  Field,  for  his  able  con- 
duct in  the  chair. 


JVoomcm/  ifow  SoeteUeM.'^Notei  qfihe  Week. 
PROVINCIAL  LAW  SOCIBTlES. 
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Name  of  Society. 

Name  of  Secretary. 

Residence  of  Secretary. 

Bristol   .         .        .        . 

•  Henry  S.  Wasborough  , 

.  Bristol. 

Buckinghamshire  . 

•  Acton  Tindal 

.  Aylesbury. 

Cambridgeshire 

.  Ebeneser  Foster,  jun.     . 

.  Cambridge. 

Cnmberland  . 

.  H.  J.  Halton  .        .        . 

.  Carlisle. 

Defonshira    . 

.  R.  C.  Campion 

.Exeter. 

E^ter 

.  F.  G.  Truscott 

.  Exeter. 

PlfmmUk    . 
Durham—— 

.F.MarshaU    .        .        . 

.  Plymouth. 

Sunderland. 

.  Thomas  Burn,  jun. 

.  Sunderland. 

Souih  Shields 

.  John  Salmon  • 

.  South  Shields. 

Gloucestershire 

.  John  Burrup  . 

.  Gloucester. 

Kent                      .        . 

.  John  Case 

.  Maidstone. 

Lancashire — 

.  Lancaster. 

Lieerpool    . 

.  Edward  Banner 

.  Liverpool. 
.  Manchester. 

Manchester 

.  James  Street  . 

Preston 

.  W.  W.  Riley  . 

.  Preston. 

Prtston  Law  Library . 

.  William  Banks       . 

.  Preston. 

lincohishire  . 

.  E.  A.  Bromehead  . 

.  Lincoln. 

Northamptonshire  • 
Northumberland — 

.  Thomas  Scriven     . 

.  Northampton. 

Newcastle-on»T^ 

•  William  Crighton  . 

.  Newcastle-on*Tyne. 

James  Radford 

.  Newcastle-on-Tyne. 

•  Charles  S.  Hutchinson   . 

.  North  Shields. 

Norfolk  and  Norwich     . 

.  John  Munday 

.  William  P.  Pinchard 

.  Norwich. 

Somersetshire 

.  Taunton,  of  the  Senior  Club. 

£.  B.  Gooding 

.  Bridgwater,  of  the  JunbrClub, 

Staffordshire  . 

.  John  Willim,  jun.  • 

.  Bilston. 

fVokerhampton  • 

»        •  A.  H.  Browne        •        • 

•  Wolverhampton. 
.  Bury  St.  Edmund's. 

Suffolk  . 

•  James  Sparke         •        , 

S.  B.  Jackaman     • 

.  Ipswich. 

Surrey   . 

.  Beriah  Drew 

Sussex   . 

.  Edward  Comford  . 

•  Brighton. 

Warwickshire 

.  lliomas  Smith  James 

•  Birmingham. 

WUtehire        . 

•  John  Swayne . 

•  Thomas  Harrison  . 

.  Wilton. 

Westmoreland 

.  Kendal. 

Worcestershire 

.  J.  Brampton  . 

•  Worcester. 

Yorkshire — 

Beeerles      . 

.  T.  F.  Champney     - 

•  Beyerley. 

HfM  .        .        . 

.  George  Stamp 

.  Hull. 

Leeds 

•  John  Sangster 

.  Leeds. 

Wakefield   . 

.J.  Nettleton    . 

.  Wakefield. 

Yorkshire  . 

•  Thomas  Hodgson  . 

.York. 

NOTES  OF  THE  WEEK. 


ILLNB88   OP  THE   LORD   CHANCBLLOX. 

Loan  St.  Leonards  has  been  prevented 
b^  a  severe  attack  of  influenza  from  sitting, 
either  in  the  House  of  Lords  or  the  Court  of 
Chancery,  during  the  last  week.  We  are  gra- 
tified, however,  to  be  able  to  add,  that  hia  Lord- 
ship is  now  convalescent,  and  expects  to  be 
able  speedily  to  resume  the  public  exercise  of 
his  important  functions. 

8ITTIKOB   IN   BXROR. 

Tlie  Court  of  Kxchequer  Chamber  will  sit  on 
the  following  dajrs,  to  tidce  cases  in  error : — 

From  the  Court  of  Queen's  Bench  on  May 
10. 

From  the  Court  of  Common  Pleas  on^ay 
11. 


From  the  Court  of  Exchequer  on  May  13. 
And,  if  necessary,  the  Court  will  Sit  in  Error 
on  other  days,  to  be  afterwards  appointed. 

LAW   RBFORM. 

The  County  Courts  Bill  has  been  postponed 
for  a  fortnight,  by  which  time  the  Masters  in 
Chancery  Aliolition  Bill  may  be  expected  to 
have  made  considerable  progress.  We  regret 
that  the  Common  Law  Procedure  Bill  is 
"  dragging  its  slow  length  along;"  but  perhaps 
the  two  Chancery  Bills  will  be  sufficient  for  tne 
Session. 

The  Suitors  in  Chancery  Relief  Bill,  so  far  as 
it  removea  from  the  Suitors  to  the  Consolidated 
Fund  the  Salaries  of  the  Judges,  is  excellent,—* 
supplying  a  good  *'  instdment  of  hifitice,''  and 
we  nope  it  wUl  pass, — even  though  it  falls  short 
of  the  true  resmt,  and  may  contun  some  clauses 
of  doubtful  value. 
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RECENT  DrCISIONS   IN  THE  SUPEHtOR   COURTS 

AND    SHOKT   NOTB8   OF    CA8B8. 


Earn  C^ffticfUnr. 

In  re  John  Smith  of  Birmingham.     March  31. 
April  15, 16, 1852. 

SOLICITOR. — IMPROPER  CONDUCT  AS  MAS- 
TER BXTRAORDINART. — JURISDICTION. — 
STRIKING   OFF  THB   ROLL. 

The  Lord  Chancellor  will  see  that  all  the 
powers  which  are  exercised  by  solicitors 
under  its  authority  are  properly  executed, 
and  therefore,  without  first  taking  the  de- 
cision of  a  Court  of  Law,  a  soUcUor  was 
struck  off  the  rolls  who  had  administered 
an  oath  to  an  (Mdaint,  falsely  representing 
himself  as  a  Master  Extraordinary,  and 
also  attesting  it  as  sworn  at  Tonbridge 
Wells,  whereas  it  was  sworn  at  Boulogne, 
for  the  fraudulent  purpose  of  avoiding  the 
necessity  of  giving  security  for  costs. 

Upon  a  motion  before  Vice-Chancellor  Par- 
ker to  take  an  affidavit  in  th»  suit  of  Robinson  v. 
Adams  off  the  file  for  irregnlazity,  his  Honour 
had  durected  the  matter  to  be  brouj^ht  before 
the  Lord  Chancellor.  The  affidavit  in  question 
puported  to  be  that  of  Robinson,  the  plaintiff 
in  tne  suit,  and  had  been  filed  upon  an  appli- 
catipn  for  an  injunction  to  restrain  the  defend- 
ant from  assigning  or  dealing  with  certain  pro- 
perty and  for  a  receiver,  and  .was  attestea  as 
naving  been  sworn  at  Tonbridge  Wells  on  Feb, 
28  last,  before  "  John  Smith,  a  Master  Extra- 
ordinary in  Chanoery."  It  i4)peared,  however, 
that  Robinson  was  at  Boulogne  on.  that,  day, 
and  had  never  been  at  Tonbridge  Wells,  but 
that  Smith  had  been  over  to  Boulogne.  .  The 
object  of  keeping  secret  the  fact  of  the  plaintiff 
being  out  ot  England,  was  to  avoid  an  order 
for  security  for  costs  being  made.    . 

/.  Stuart,  in  support  of  the  above  facts.;  Sir 
W,  Page  Wood  for  Bfr.  Smith,  who  also  ap- 
peared in  person,  and  stated,  that  he  went  to 
Boulogne  on  February  26,  and  swore  Ro- 
binson to  the  affidavit  on  the  next  day,  but 
upon  its  afterwards  occurring  to  him  he  had  no 
juHsdiction  to  administer  the  oath  at  Boulogne, 
he  arranged  with  Robinson  to  meet  him  on  the 
27th  at  Tonbridge  Wells  to  be  re-sworn,  that 
place  being  selected,  as  Robinson  did  not  wish 
to  come  to  London  or  Folkestone,  as  there  was 
a  judgment  out  against  him;  that  on  the  28th 
be  wrote  out  the  jurat  and  signed  it  before  leav- 
ing London  for  Tonbridge  Wells,  but  Robinson 
failed  to  keep  the  appointment,  and  the  irregu- 
larity of  givmg  up  the  affidavit  had  arisen  from 
great  distress  and  confusion  of  mind  conse- 
quent on  the  receipt  of  a  letter  announcing  the 
jsevere  illness  of  his  wife. 

MaUns,  for  the  pluntiff's  solicitor*  repudiated 
jpyknowledge  whatever  of  the  matter. 

The  Lord  Chancellor  sud>  the  Great  Seal 
vas  bound  to  see  that  all  ^e  j^wers  which 
wen  exercised  under  ite  authonty  were  pro- 
periy  executed,  and  that  th^iirfore  ^  did  not 


try  in  the  .present  case  to  take 
le  decision  of  a  Court  oC  Law.  There  was  no 
such  person  as  Mr.  Smith  described  himsdf  to 
be  on  the  list  of  Masters  Extraordinary,— the 
person  of  the  same  name  belonging  to  a  differ- 
ent place,  and  having  been  appointed  in  a  dif- 
ferent year  to  that  in  which  Mr.  Smith  stated 
himseli  to  have  b^n  appointed.  It  was  mani- 
fest from  his  own  answers,  that  he  had  never 
been  appointed  a  Master  Extraordinary,  and 
Mr.  Smidi  would  therefore  be  struck  off  the 
Roll  of  Solicitors.  With  regard  to  the  office 
of  Masters  Extraordinarv,  anew  rule  was  about 
to  be  issued  with  regara  to  their  appointment, 
and  they  would,  on  the  probable  abohtion  of  the 
Masters  in  Chancery,  be  for  the  futme  called 
officers  for  the  taking  ot  affidavite,  or  a  sinular 
name.  It  was  quite  clear  the  object  of  parties 
parading  their  names  at  present  as  having  been 
appointed  Masters  Extraordinary,  was  to  lead 
the  world  to  suppose  some  special  confidence 
had  been  reposed  in  them,  which  was  not  the 
fact.  The  order  would  be  communicated  to  all 
the  Courta,'  and  the  plaintiff's  solicitor  must 
explain  his  conduct  in  the  matter  to  the  Court 
by  affidavit.^ 

April  21.— /«  re  North  of  England  JoitU- 
Sto(^  Banking  Company^  esaaarte  Nelson  and 
others^App^  from  Vice-Chancellor  Knight 
Bruce  dismissed  with  coste. 

—  21. — Jfi  re  Oxford,  Worcester,  and  Ckes- 
ter  Junction  Railwau  Company,  exports  Sharp 
— Order  limiting  liability  of  contributory  to  100 
shares. 

—  21.— fn  re  SoiifA«e— Part  heard. 

—  21. — In  re  Price — Order  for  removal  of 
lunatic.  ... 


SurW  9nMtti. 
Exparte  Watson,inre  f^atson,  April 27}  1862* 

BANKRUPTCY  LAW  CONSOLIDATION  ACT.— 
POBBION  FIRM. —  FARTNBR  TRADER  Itf 
THIS  COUNTRY.  —  JOINT  CBBDITORS.— 
ARRANGBMBNT. 

Held,  that  the  13  ^  14  Vict.  e.  106,  s.  MO, 
giving  to  a  joint  creditor  the  right  to  prove 
under  a  separaie  estate,  for  the  purpose  qf 
voting  in  the  choice  qf  assignees,  does  not 
include  a  foreign  firm,  unless  the  existence 
of  joint  property  and  joint  debtors  of  that 
firm  in  this  country  be  proved,  A  petitiom 
was  thertfore  rrfused  for  an  arrangement 
with  the  creditors  of  a  trader  on  Us  J 


*  On  April  21,  his  Lordship  steted,  he  had 
read  through  the  affidarit  vAiich  had  been 
made  by  tlw  solicitor  to  the  plaintiff  who  had 
prepared  the  affidavit  in  question,  and  that  he 
was  saitisfiad  witfi  the  explanation  given,  and 
that  he  would  be  discharged  from  further  «|p 
ten^aace  on  the  GodeC 

MaHns  and  Bird  appeared  for  the  solicitor.^ 


C$mrUM  Lord$A$tifit$r^Battis 
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ruie  memmmt  m  iki$  etmrnirf,  wko  aUo  was 
member  of  ^  firm  i»  Mexico,  wUk/aiiU  stating 
tiarem  the  mmmt  ^  the  eredUore  qf  the 
foreigufirm. 

This  was  an  appeal  from  an  order  of  Mr. 
Commissioner  Stevenson  dismissing  a  petition 
presented  by  the  appeUant  for  an  arrangement 
with  his  creditors.  It  appeared  that  the  peti- 
tioner had  entered  into  partnership  as  com- 
mission agenu  ^th  certain  residents  at  Tam- 
pico,  in  Mexico,  under  the  firm  of  Watson  & 
Company,  the  business  being  managed  b^  the 
partners  resident  in  Mexico^  and  the  petitioner 
also  carrying  on  business  as  a  merchant  at 
lifwpool  on  Ins  sepante  account.  It  appeared 
diat  lie  had  proposed  to  anrange  with  his  sepa^ 
rate  creditors,  but  had  £uled  inconsequence  of 
the  opposition  of  a  marine  insurance  company 
of  wbidi  he  was  a  member  and  eontributory. 
The  Conunissioner  dismissed  the  petition  oo 
die  ground  that  it  did  not  contain  the  nones 
of  the  creditors  of  the  foreign  irm. 

By  s.  140  of  the  13  &  14  Vict  c.  106,  it  is 
enacted,  that  "  if  one  or  more  of  the  paitoers 
of  a  firm  be  adyudgsd  bankrupt,  any  creditor 
to  whom  the  banknrot  is  indebted  jcantly  with 
the  other  partners  of  the  firm,  or  |my  of  them, 
shall  be  entitled  to  prore  his  ddbt,  fqr  the  pur- 
pose onl^  of  noting  in  the  choice  of  assignees, 
and  of  being  heard  against  the  allowance  of  the 
bankrupU'  certificates,  or  of  either  of  such 
pmposes ;  but  such  creditor  shall  not  receive 
any  dividend  out  of  the  separate  estate  ef  the 
bankrupt  until  all  the  separate  creditors  shall 
have  receive  the  fnU  amount  ci  then*  respective 
ddrts." 

RoH  and  IK.  Jf.  James  in  support  of  the 
appeal;  Bacon  aud  Selmg^,  oontriL 

Hie  Lords  Jaetieee  said,  that  the  order  of 
Ike  Commissioner  laas  clearly  right  in  trsating 
aU  the  creditors  of  the  firm  U  Tampieo,  in 
which  the  appeUant  was  a  putner,  as  creditors, 
sad  to  be  therefiore  inserted  in  the  schedole  to 
the  petition.    The  appeal  was  aecordingly  dis- 


April  21, --May  or  of  Berwick  y.  Murray-- 
Decree  of  the  late  Vice-Ghancenor  of  England 
Twied. 

—  22, 23.--Cltfofx{  V.  Ttrritf-*A^plicatMMa 
dionisseda 

^  23 — BoUom  V.  Powell;  Howard  v.  Bark 
-*:^^ipeal  from  the  Master  of  the  Rolls  dis- 
missed widi  costs. 

—  23.— fFsttwood  V.  Soathey  —  Cur.  ad. 

—  24.— Ill  re  Ham6Mm*s  TVics^— Order  by 
on  petition  lor  transfinr  of  charitabie 

\  to  trastees  approved  by  the  Master. 

—  24.— SAofjp  V.  Taylor^nigmaaX  wied 
of  the  late  Vice-ChanceUor  Wioam. 

—  2A.— Waters  v.  Toyfor— Refereaoe  to  ths 
Master  to  take  accounts,  &cu 

—  26.— i9tatf  V.  HelUng^Htuxd  over. 

—  26.  27— Jfofuy  V.  Jordoi^Part  heaid. 


JUUa^  of  m  UalbL 
Jones  V.  Foxall    Jan.  27;  March  29,  IfiiM. 

TRtmrCB.— BREACH   OF   TRVBT^ — ^IMTSRSST 
AT  5  PBR  CENT.  WITH   ANKUAL  KBSTS. 

A  trustee  was  held  liable  to  mtereet  at  5 
per  cent,  with  amtual  rests  where  he  had 
omitted  to  call  in,  pursuant  to  the  deed  ^ 
settlement,  a  sum  which  was  lent  to  hamse^ 
and  other  parties  in  partnershyif  qs  bankers, 
upon  the  death  of  the  tenant  for  Ufe  and 
the  cestui  que  trust  being  an  infant  at  flbe 
time,  and  had  not  invested  it  as  directed  in 
real  or  Government  securities. 
Upon  the  marriage  of  the  plaintiflf  s  parents 
in  1830,  a  debt  of  350/.  which  had  been  lent  to 
a  banking  firm  in  which  the  defendant  was  a 
partner,  at  6/.  per  cent,  interest,  was  assigned 
to  the  defendant  and  others  in  trust  to  stand 
possessed  thereof  for  the  sole  and  separate  use 
of  the  mother  for  life  and  mih  a  power  of 
appointment,  and  it  was  provided  that  the 
trustees  should  call  in  the  debt  with  interest, 
during  the  life  of  the  mother,  whenever  re- 
quested by  her  so  to  do,  and  upon  her  decease 
to  call  it  in  and  invest  it  on  Government  or 
real  security.     It  appeavsd  that  the  mother 
died  without  having  recjuired  the  money  to  bs 
got  in  and  without  havmg  ever  exercised  hsr 
power  of  appointment,  leaving  the  plaintiff,  hsr 
only  child,  an  infant,  and  that  the  money  had 
not  been  caUed  in. 

This  bill  was  filed  for  an  account  of  the 
profits  arising  from  the  use  of  the  moneys  in 
the  defendant's  business,  and  payment  thereof, 
or  for  repayment  of  the  350/.,  with  interest  at 
61.  per  cent.,  with  annual  rests. 

James  and  Sdwyn  for  the  plaintiff;  H. 
Pahner,  EbnOey,  and  Eddie  for  the  defendants* 

Csr.  ad,  volt. 
The  Master  of  the  RoUs  said, .  that  a  direct 
breach  of  trust  had  been  committed  by  the  de- 
fendant in  not  getting  in  and  investing  the 
fund  on  the  death  of  the  mother.  If  that  had 
been  done,  the  fund  would  have  produced  the 
plaintiff  compound  interest,  as  hs  was  an 
mfcnt,  and  his  Misr  was  able  to  mamtain 
him.  The  negleet  to  pay  off  the  money  was  t 
tacit  acknowisdgment  that  its  retsntioB  was 
benefidal,  and  the  defendant  must  be  eharj^ 
with  interest  at  5/.  per  cent.,  the  rate  at  winch 
the  loan  was  mads,  with  annual  rests,  and  as 
the  suit  was  occasioned  through  his  breach  «f 
trust,  he  must  pay  the  costs. 

April  21^— BrysMV.  ColUnS'-Cur.  ad.  sutt. 

—  2l.-^BrocklehurstY.Flint^ud^aaauta$ 
to  eoostructicm  of  wilL 

-^  22. — In  re  OUunorganshire  Bankina  Cb,, 
eaparte  Mayberu — On  appeal  from  the  Mastei^ 
name  romored  from  the  list  of  contributoriea. 

—  22* — Hayes  Y,Deakin — Injunction  refos^^ 
ed,  with  leave  to  proceed  at  law, 

—  fl2.— in  re  Hart — Order  lor  deUvery  qp 
of  deeds  by  solicitor,  with  costs. 

—  M^r^Harioek  v.  IFUkm— Order  as  to 
priority  of  mortgages,  and  for  redemption  wi 
Mrsdosine* 

—  23.— FFtffumiMw  T.  Hibbert^Demamt 
to  bill  allowed. 


J 
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April  24. — Hoghton  v.  Hoghion — Arrange- 
ment as  to  form  of  decree. 

-y  24. — Lodge  v.  Prichard  emd  another — 
Qaim  dismissed,  with  costs. 

—  24. — Attomeg^Qemeral  v.  Long — Order 
on  information  for  investment  of  charitable 
funds. 

—  24. — Exparte  Lowe — Reference  to  the 
Master. 

—  24.— Littlewood  ▼.  BuUeriU'-Oh  claim, 
judgment  for  plaintiff. 

—  26,-^ Edwards  t.  GellUg;  Geliing  t. 
Lowden — Reference  to  the  Master. 

—  26. — Stonor  v.  Stonorj  Same  v.  Camogs 
—Order  as  to  maintenance. 

—  26. — Lhgd  v.  Peert — Judgment  herein. 

—  26,  27. — Attomeg-General  v.  JDoiMfi^^ofi 
HospUal-^On  information,  charity  scheme  ap- 
proved of. 

—  27.—Daois  V.  Qray — Part  heard. 

^  27. — Ashwin  v.  ^<Aiotit^-Judgment  on 
special  case  upon  construction  of  wiU. 

^itt'CbanttUax  Curner. 

April  22. — Official  Manager  of  the  National 
Land  Company  v.  Weatfing, — Motion  refused 
for  a  receiver,  with  leave  to  the  plaintiff  to  re- 
ceive and  pay  into  Court  rents  and  to  make 
repairs. 

—  22.^Eddlestone  y.  Coi/tM— Part  heard. 

—  27. — Gregory  v.  Smith — Part  heard. 


Wright  y.  Piekstoek.    April  23,  1862. 

TBUSTBBS'  ACT,  1850. — TRAN8FBE  OF  FUND 
INTO  COURT. — BY  TWO  TBUSTBBS,  WHRRB 
THB  OTHBR  TWO   RB8IDBNT  ABROAD. 

An  order  was  made  on  petition  under  the  13 

?14  Vict.  c.  60.  for  the  transfer  into 
bur/  by  the  two  trustees  resident  m  Eng- 
land  of  certain  funds  standing  in  the 
names  of  four  trustees^  two  qf  whom  re- 
sided  abroad, 

Nalder  appeared  in  support  of  this  petition 
under  the  13  &  14  Vict.  c.  60,  for  an  order  for 
the  payment  to  the  credit  of  this  cause  of  cer* 
tain  moneys  standing  in  the  names  of  four 
trustees,  two  of  whom  were  resident  out  of  the 
jurisdiction,  and  for  a  vesting  order  to  effect 
such  transfer  in  the  two  trustees  resident  in 
this  country. 

By  s.  22,  it  is  enacted,  that,  ''when  anv 
person  or  persons  shall  be  jointly  entitled  with 
any  person  out  of  the  jurisdiction  of  the  Court 
of  Chancery,"  "  to  any  stock  or  chose  in  action 
upon  any  trust,  it  shall  be  lawful  for  the  said 
Court  to  make  an  order  vesting  the  right  to 
transfer  such  stock  "  "  either  in  such  person 
or  persons  so  jointly  entitled  as  aforesaid,  or 
in  such  last-mentioned  person  or  persons  to- 
gether with  Bnj  person  or  persons  the  said 
Court  may  appoint.'' 

Smote,  for  the  trustees  out  of  the  jurisdiction, 
consented. 

The  Fice'ChanceUor  made  the  order  as  asked. 


April  2l.'-^ThornhiU  v.  ThomhiU— Order  as 
to  allowance  of  money  out  of  income  for  repair 
of  parsonage  house  and  for  relief  of  sufferers. 

—  23. — Bwrley  v.  C^or&e— Order  on  trustees 
for  surrender  of  policy  of  assurance  to  life- 
office,  and  for  proceeds  to  be  added  to  fund  in 
settlement. 

—  26.— Webb  v.  FFooif— Judgment  on  con- 
struction of  will. 

—  27.— Atkinson  v.  Gylby — ^Exceptions  al- 
lowed to  Master's  report. 


fBi(t'€^tautUav  ffiwAtr. 

April  21. — Great  Western  Railway  Company 
and  others  v.  O^ord,  Worcester,  and  Woloer* 
hampton  Railway  Company,  and  others— In^ 
junction  refused. 

—  22. — In  re  Unhfersal  OasUght  Company, 
exparte  Brooke — On  motion  to  discharge  or 
vary  order  of  Master  allowing  claim  of  creditor, 
reference  back  for  reviewaL 

—  23.  — Lvm^  V.  FFi^iier— Injunction 
granted. 

—  24.  —In  re  British  AlkaH  Company,  «r- 
parte  Guest — Petition  refused  to  wind  up  the 
affairs  of  coimiany. 

—  27.— JForrfe  V.  Leigh,  Leigh  v.  Warde— 
Decree  for  specific  performance  of  ag^reement. 


Court  of  €Lutm*i  Senci* 
Meredith  v.  Giddens.    April  15, 1852. 

COUNTY  courts'  BXTBNSION  ACT. — PLAIN* 
tiff's  COSTS  OF  ACTION. — APPEAL  FROM 
JUOOB  AT  GHAMBBR8.-»WHBN  TOO  LATB. 

An  appUeaOon  was  made  to  a  Judge  ai 
Chambers  m  June,  1851,  for  the  alUnoanee 
under  the  13  ^  14  Vict  e.  61,  s.  13,  of 
the  nlainiiff's  costs  qf  an  action  brtmgki 
in  the  S^qferior  Courts  m  which  a  verdiei 
was  obtained  for  13«.  j  and  upon  its  being 
refused,  a  nilenisi  was  obtained  on  Jan, 
28,  1852, /or  the  same  purpose:  Held, 
that  such  application  was  in  the  nature  qf 
an  appeal,  and  the  rule  was  discharged  as 
being  applied  for  too  late. 

This  rule  had  been  obtained  on  Jan.  28  las^ 
for  the  taxation  of  the  plaintiff's  coste  of  the 
above  action  under  the  13  &  14  Vict.  c.  61,  8. 
13,  and  in  which  a  verdict  was  recovered  for 
13«.  It  appeared  that  in  June  last  an  applica. 
tion  at  Chambers  had  been  made  to  Mr.  Justice 
Coleridge,  but  having  been  refused,  this  rule 
was  obtained. 

Jones  showed  cause  on  the  ^und  the  ap« 
plication  was  too  late,  nearly  eight  months  in- 
tervening from  the  decision  of  Mr.  Justice 
Coleridge  and  the  present  application,  re- 
ferring to  Orchard  r.  Moxey,  43  Leg.  Obs. 
a  B.,  279. 

Piggott  iu  support. 

The  Court  saia,  the  application  being  in  the 
nature  of  an  appeal  from  the  decision  of  a 
Judge  at  Chaml^rs,  should  have  been  made 
at  all  evente  in  the  term  next  after  the  decision 


Siq>erior  Comrtt.-  QHeeH*s  BmcA.— Q.B.  Praetiee  Omrt-^Comnum  Pleas. 


mealed  against,  and  tbat  this  application  was 
therefore  too  late ;  and  the  rule  was  discharged 
accordiDglj. 

Begma  v.  PoUoek.    Jan.  30, 1852. 

MBRCHANT  SBAMBN's  ACT.— PLAINT  FOR 
UCOVBRY  OP  WAGK8  BY  8BAMAK  UNDBR 
20^— J  URISDICTION* 

A  pktinHff,  after  a  magiMtrate  had  adjudi- 
Mted  on  the  question,  proceeded  in  the 
Comty  Court  to  recover  for  the  balance  of 
wages  as  mate  of  the  defendant's  vessel, 
asunaUing  to  18/.  5s.,  and  on  an  account 
stated:  Held,  discharging  with  costs  a 
mandamus  on  the  Judge  of  the  Countg 
Courts  that  he  had  no  jurisdiction  under 
the  7  ^  S  Vict.  c.  112,  s.  16  {the  Mer- 
chant Seamen's  Act), 

This  waa  a  rule  nisi  obtained  on  January 
15  last,  for  a  mandamus  on  the  Judge  of  the 
Liverpool  Countjr  Court  to  hear  and  determine 
toe  plaint  of  WUHams  v.  Btlntyre,  which  was 
brought  to  recover  the  sum  of  18/.  6*.  for 
balance  of  wages  claimed  by  the  plaintiff  as 
mate  of  the  defendant's  vessel  and  on  an  ac- 
count stated.  It  appeared  that  the  plaintiff 
had  applied  to  a  magistrate  of  Liverpool  who 
had  adjudicated  on  the  question,  but  the  plain- 
taff,  without  drawing  up  the  order,  proceeded  in 
the  County  Court,  when  the  learned  Judge 
Teliised  to  |>roceed  on  the  ground  that  he  had 
no  jimsdiction,  as  the  matter  was  only  cognia- 
able  by  a  magistrate  under  the  7  &  8  Vict.  c. 
112,  8. 16  (the  Merchant  Seamen's  Act). 

TomUnson  showed  cause ;  Cowling  in  support 
on  the  ground  that  the  plaintiff  claimed  unit- 
qmdated  damages  for  his  dismissal  as  mate  and 
beiM  reduced  to  a  common  seaman,  referring 
to  SmUh  V.  Hayward,  7  A.  &  E.  544,  and  that 
the  magistrate  had  no  jurisdiction  as  it  was  not 
a  debt. 

The  Court  said,  the  application  was  without 
foundation,  and  the  learned  Judge  had  properly 
decided  he  had  no  jurisdiction.  The  rule  was 
therefore  discharged  with  costs. 

April  n.-^IUgina  v.  HuU  Dock  Companv'^ 
Judgment  fbr  the  defendants. 

--  21,—negina  v.  iloery— Rule  mn  to  enter 
verdict  for  the  Crown. 

—  21.—  lUgina  v.  WUson-On  demurrer 
to  return  to  mandamus,  judgment  for  defend- 
ant. 

—.  21.  —  MalMieu  v.  Anglo-CaUfomian 
Mtnsng  Coiawimy— -Rule  nisi  for  new  trial. 

--  22.—  Regina  v.  Inhabitants  of  St.  Mary's, 
l9Ungton.^Rule  absolute  for  poor-rates  to  be 
assessed. 

—  22,— Regina  v.  York,  ^c,  Railwag  Com" 
pang — Rule  niti  for  inspection  of  books. 

—  22.^Bateman  v.  B/ncA— -Rule  nisi  to  set 
aside  verdict  for  defendant  and  for  new  trial. 

—  22.— Keoiie  V.  S/vor/— Rule  absolute  ior 
new  trial  onnayment  of  costs. 
^—  23.'^Ksnmet  and  Avon  Canal  Navigation 
Ow^Mwy  ▼.  WUkerington^Cur.  ad.  vult. 


is 

April  23.— BftNiff A^ofi  v.  Joeisoii— Rule  ab« 
solute  to  enter  verdict  for  defendant. 

—  24.— JRe^  V.  Inhabitants  of  Slawstone 
—Order  of  sessions  affirmed  quashing  order  of 
removal  of  minper, 

^  24.-- Regma  v.  Chmrckwardens  ^c,  qf 
Longwood—Cur,  ad.  vult. 

—  26.— Ae^Mia  v.  l{afM<2a/0— Judgment  on 
indictment  for  non-repair  of  highway. 

—  26.— ile^'na  v.  Magor  of  Morpeth^Rala 
absolute  for  mandamus  on  defendants  to  pro- 
ceed to  election  of  auditors  and  assessors. 

—  26.  — Aa^rtna  v.  Jtf(Mo«  —  Certiorari  to 
issue  for  removal  of  indictment  for  obstruction 
of  footpath,  with  consent  of  opposite  side. 

—  26.- Mfljfer  v.  TAomfow— Rule  nin  for 
commission  to  examine  witnesses  vivd  voce  in 
San  Francisco. 

—  26.-— Regina  v.  Dtowii c/ty— Rule  dis- 
charged for  quo  warranto  against  Mayor  of 
Derby. 

—  26. -^Regina  v.  Clerk  of  the  Surreg 
County  Court,  Southwark-^Cur,  ad.  vult. 

—  26.— 3fo«t^oiiiery  v.  Ross  —  Rule  dis- 
charged on  objection  as  to  sufficiency  of 
affidavit. 

—  27.— Oa^e  V.  Newmarket  Railwag  Com- 
pang — Cur.  ad.  vult. 

—  27.'-Mardell  v.  T^Z/i^wmi  —  Rule  nin 
for  new  trial. 


Cfttuftfir  3Ben4  ^racttre  Court. 

April  21.— Rs^na  v.  Magor,  Sjcc,  of  Hartley 
JKN)/— Rule  niti  for  mandamus  on  defendants 
to  proceed  to  election  of  auditors  and  assessors. 

—  21.— O/ynn  and  others  v.  Wilson  and 
others — Rule  nisi  for  discharge  of  rule  to  ex- 
amine witnesses  abroad. 

—  21.— Ear/  V.  Dowling-^Cur.  ad.  vult. 

"^  21. --^Regina  y,  Robinson — Rule  nisi  for 
quo  warranto  on  alderman  of  Newcastle. 

—  21. — Regina  v.  Recorder  of  Leeds^Rvle 
nisi  for  mandamus  on  defendant  to  enter  con- 
tinuances and  hear  bastardy  order. 

—  22. — Mager  v.  Thornton  —  Application 
refused  for  order  for  commission  to  examine 
witnesses  at  San  Francisco. 

—  27. — Regina  v.  Justices  of  iSurrey~-Rule 
nisi  for  mandamus  on  defendants  to  direct  pay- 
ment of  costs  of  indictment  for  non-repair  of 
road  out  of  highway  rates. 


Ctimman  Ifilttat* 
Earl  of  Poulett  v.  Lee.    April  20,  1852. 

DBMI8B  FOR  THRBB  TBAR8  OP  FURNITURB. 
—  RIGHT  OF  BXBCUTIOK  CRBDITOR  TO 
SBIZB. 

Household  furniture  was  demised  to  thepUnn* 
tiff  for  three  gears,  at  a  certain  rent  bg 
M.,  with  the  option  qf  continuing  the  term 
for  two  gears  hnger  .•  Held,  that  an  eaecu* 
turn  creditor  qf  M.  was  not  entitled  to 
seise  and  dispose  of  the  furniture,  and  a 
rule  was  refused  to  set  aside  the  verdict  for 
the  plaint(fandfor  a  new  trial,  in  an  oe* 


'  Horn  brought  against  sack  emcuHsm  creditor 
for  makmg  tuck  seizure^ 

Thb  Earl  of  MasBbofougrh  imammd  to  the 
plautiff  household  fornitive  for  a  iieriod  ot 
three  years,  at  a  certain  rent,  with  the  option 

ScoBtiBiiiiig  the  term  for  ti»o  vean  longer, 
e  defendant  havio|if  seised  tne  fomitwe 
luder  a  bond  fide  exeeoCion  against  the  Earl  of 
Mexborough,  the  plaintiff  bvoaght  this  action, 
imd  obtained  a  verdict  at  the  sittings  after 
BUlary  Term  last,  in  London,  before  Lord  Chief 
Justice  Jervis. 

Peiersdorf  now  moved  to  set  aside  the  ver- 
dict and  for  a  new  triaL 

The  Court  refused  the  rule,  and  said^  that  it 
WftB  elear  the  legal  right  to  the  temporary  pos- 
session and  enjoyment  of  the  property  was  in 
the  plaintiff,  as  against  the  defendant's  eae>- 
CBtion. 

April  21. — Addison  v.  Mayor,  ^rc,  qfPre$ic» 
**^n  special  case,  jodgment  for  defendants. 

—  2U—BobiM8on  v.  Golf— Our.  ad.jmU. 

.  —  Qi.-^WiUU  V.  Lord  Ctrnterbwry^kx" 
tangement  to  take  this  case  as  a  common  jury 
cause,  unless  special  jury  summoned  by  second 
attings  in  Term. 

—  21,  22. — Glaristanes  ami  amoiher  v.  Atten 
mkd  onolAer— On  special  case,  jadgment  for 
defendants. 

—  22. — Haves  y,  Keane — On  special  case, 
judgment  for  defendant. 

—  23.— Ju/ie  V.  Gfreef  Western  Baihoay 
CbrnfMrny^— Rule  absolute  for  new  trial. 

—  23.— HeaM  v.  Carey^Cmr.  ad.  vtdt, 

.  •—  24w— BeatNUi  V.  FToMier— Rule  mm  for 
discharge  of  defendant  out  of  custody. 

<^  24.-— AoiNfa//  V.  3foofe— Rule  refused  to 
enter  verdict  for  defendant,  or  to  reduce  da- 
mages. 

—  26.--Crouek V.London  muiNortk  West- 
em  Raihoay  Company — Rule  absolute  for  new 
ttial  on  payment  of  costs. 

—  22,  27.—NoveUo  v.  Swdkm—Cur.  ad. 
milt. 

—  ar.'-Rieketts  v.  East  and  West  India 
Bocks  and  Birmingkam  Jtmction  Eaiiway  Com- 
pany— On  demurrer  to  declaration,  judgment 
for  defendants. 


MeUersk  v.  Bippen.    April  21,  1852. 

BILL     OF     BXCHAIVGB. —  NOTIGB     OF     DIS- 
HONOUR.— SUFFICIENCY   OF. 

tipon  tke  non'paywient  of  a  bill  of  exckanae 
drawn  by  the  drfendant  and  accepted  oy 
H.,  the  plainttf  sent  a  Utter  to  the  defend" 
ant  stating, — **  your  acceptance  for  64^ 
doe  to  day  drawn  by  Mr.  J.  Hnnt^  is  not 
paid:**  Held,  r^usiny  to  set  aside  a 
verdict  for  tkepUnnHjf,  and  to  enter  it  for 
tke  defendani,  in  an  action  brongki  on  tke 
bill,  and  to  wkick  there  was  a  pica  of  no 
notice  of  diskcnoarf,  tkai,  snasmmck  as  it 
was  not  skown  there  was  any  otksr  biU  an* 
swsriojf  the  issaription  m  tka  nofipe  by 


Ckamher* 


mhiek  the  defendant  ccntld  ksm  been  i 
the  notice  of  diskouoar  was  m^  ' 

This  was  a  motion  for  a  rule  awile  set  ] 
the  verdict  for  the  pkiBtiff  and  to  enter  it  for 
the  defendant  in  tlus  action  wkidi  was  brought 
on  a  bill  of  exchange  drawn  by  the  defendant 
and  accepted  by  a  Mr.  Hunt,  and  to  which  the 
defendant  pleaded  that  he  had  received  no 
notice  of  dishonour.  It  appeared  on  the  trial 
before  Mr.  Baitm^Hartfiii  at  the  sittings  after 
last  Term  in  London,  that  &e  plaintiff  had  sent 
a  letter  to  the  defendant  stating, — **  your  ac- 
ceptance (or  641.  due  to  day,  drawn  by  Mr.  J. 
Hunt  is  not  paid.'' 

Lask  in  support,  on  the  ground  this  descrip* 
tion  was  insumcieBt 

The  Comrt  said,  the  rule  must  be  refused,  as 
it  was  not  shown  there  was  any  other  biU  an- 
swering the  description  given  in  the  notice, 
and  that  the  defendant  could  have  been  misled 
as  to  the  bill  in  reference  to  which  notice  of 
dishonour  was  intended  to  be  given. 

April  21.— Pofcoe  v.  HtJ^Rule  refused  for 
new  trial  on  the  ground  of  verdict  being  againaf 
evidence. 

—  21,— MeUersk  v.  Bippen— Bxi^  refused 
for  new  trial. 

—  22. — Carr  v.  Lancaskire  and  ybriwitre 
Railway  Company  —Rule  nisi  to  arrest  judg* 
ment. 

—  22.— Bell  V.  Hornby— Rule  absolute  to 
reduce  damages. 

—  22.-^KeiNf»loift  V.  CUy  of  Dnblin  Steam 
Packet  ComDony^Rule  refused  for  new  trial. 

—  23.— is  re  Jones  —  Rule  abstdute  for 
kidfeas  corpns, 

—  24.Sutler  v.  if^a— Rule  nisi  to  enter 
verdict  for  plaintiff  on  leave  reserved. 

—  26.'—Wittiamsy.  Ro6er<»— Judgment  for 
defendant  on  demurrer  to  plea. 

—  27.— Garvey  v.  Harm— Rule  refused  to 
rescind  certificate  for  allowance  of  plamtiff^s 
costs. 

—  27.— De  RotkschUdv.  Royal  Mail  Steam 
Packet  Cofl^any— Part  heard. 

Court  at  Cf|:4)rquer  Cf^Kvahtu 
Reyina  v.  Cooke  and  anotksr.    April  M. 

CONVICTION  FOR  PBRJURT,  ON  HSARIKG 
OF  SECOND  APPLICATION  FOR  BA8TAEDT 
ORBER. 

A  conviction  was  affirmed  for  perjury  com- 

mitted  upon  tke  kearing  of  a  second  appUca^ 

tion  for  an  order  in  bastardy,  altkougk  tke 

former  application  kad  been  keard  by  tke 

magistrates^  and  been  dismissed  upon  tke 

merits,  and  held,  tkat  the  magistrates  kad 

jurisdiction  to  entertain  tke  second  appU^ 

cation. 

In  this  caas,.  which  was  tried  beSore  the 

L.  C.  J.  Jervis,  at  the  last  Leicestershire  Afli- 

siaes.  ike  defendanU  had  been  indicted  and 

found  guilty  of  pequr^r*    It  appeared  that  tba 

offimoa  had  been  rommitti^d  on  the  hearing  of 

a  second,  application  fm  aa  order  in  I 


Swptri9rCmmi»i 


Ae  fliasiilrates  having  Jwmiwed  the  former 
i^ppficatiwa  on  fh»  nerito. 

O^Brim,  for  the  defandanta,  on  th«  ground 
that  aa  the  magistrataa  had  no  jnriadiction  after 
^  diagaiaaaL  of  the  former  application  upon 
the  merits,  to  entertain  the  aeeond  i^licationy 
the  eoBvietiaa  cooM  not  he  aupportedv 

Ifayef  » contii. 

Hie  Cmri  affinned  the  conviction,  and  held 
diat  the  mafpatratea  had  juciidiction* 

April  M. — Regina  t.  ifaxi^-— Stand  orev. 


AjMril  24.-^lte^tMrT.  JSb/diiy— Con?iedona#« 
finaed* 
-^  24r^Jtf99iMi  r^  Mo^n — Cm,  &d.  wM. 
•^  ^^i^^^Btgma  r.  0reeii«N>oci— GonyietiAi 


—  24.  —  Rtgina  ▼•  iSaiit^  —  Convietioii 
qnadnd. 

—  24. — Regina  t.  <Sfmr««— Stand  over. 

—  24.-*-R0'^tiiii  v.•PeriKlwaNdaslofAer^R&- 
ference  1^'ck. 

—  24. — ReguM  r.  FtiiMii^  and  anotker^^ 
Judgment  affirmed. 


ANALYTICAL   DIGEST   OF   CASC9| 

BBPOBTBD  IN  ALL  THB  COUBTS. 


W^^<V%M^W%M»V«MM»«A 


APPEALS. 

ABATBMBNT. 

Remndr. -^  Technical  rnlee  in  pleading. — 
Some  of  the  plaintiffs  to  a  suit  had  died  in  the 
course  of  the  appeal,  and  the  suit  had  not  been 
revived  against  their  representatives.  In  such 
dreamatancea,  the  appeal  waa  allowed  to  be 
prosecuted  in  the  name  of  the  surviving  plain- 
tifi,  aa  this  Court  is  not  disposed  to  give  effect 
to  technical  rules  in  pkadmg,  which  woold 
prevent  justice  being  done.  3fareA»ofieis  of 
Bnie  v.  Sfasan,  7  Moore  2. 

Sea  Pleading. 

ATTOBNBY  AND   PBOCTOB. 

Striking  off  the  RoUsfor  contempt, — Insufi- 
dent  grounat.  —  Two  orders  made  by  the 
Judges  at  Sierra  Leone,  striking  a  practitioner 
of  the  Courts  off  the  Rolls,  for  alleged  misre- 
presentation, contempt,  and  misconduct :  Held, 
on  appeal  by  the  Judicial  Committee,  to  have 
been  improperly  made,  and  ordered  to  be  dis- 
charged, and  the  appellant  restored  to  the 
Rolls.  But,  under  the  circumstances  of  the 
case,  the  Judicial  Committee  directed  the  ap- 
pellant to  apply  to  the  Court  in  the  colony 
for  such  re^admission.  Smith  v.  Justices  of 
SSerra  Leone,  7  Moore,  174. 

BBBACH   OF  GOBTBACT. 

When  time  mns  yVom.— In  assumpsit,  the 
breach  of  a  contract  is  the  cause  of  action,  and 
tiie  Statute  of  Limitations  mns  from  the  time 
<>f  the  breach,  and  not  from  the  time  of  the 
refeaal  to  perform  the  contract.  East  India 
Campang  v.  Oditchum  Paul,  7  Moore,  86. 

CALCUTTA  GHABTBB, 

!•  Appetd  from  Supreme  Cotirf. -*  Appeal 
from  an  order  of  the  Sopreme  Court  of  Ual- 
cntta,  soapending  from  oftce  the  Master  and 
AocoualanMJeneral  and  Examiner  in  Equity 
of  diat  Court,  upon  apeciid  applicatioa,  al- 
lowed.   In  re  Qrant,  7  lifoov^  141. 

3*  P0«0r  to  reaiaat  qj^leer /or  sifieoiMiMe/.---- 
The  Sopveme  Court  at  Calcutta  has  power  by 
^dnChaKterof  iBstaee  of  1774^  (14  Goov  3,)  to 
leaKfve  or  soapead  eCem  «f  that  Cemrt  on 


moval  is  not  limited  to  acts  done  by  such 
officer  in  his  judicial  character,  bat  includes 
transactions  distinct  from  those  of  his  office^ 

An  officer  of  the  Court,  being  a  shareholder 
and  director  of  the  Union  Bank  at  Calcutta, 
was  a  party  to  deceptive  statements,  contained 
in  the  half-yearly  reports  of  the  concern,  as  to 
the  state  of  the  afl^s  of  the  bank,  and  also 
availed  himself,  in  his  character  of  director,  to 
obtain  credit  to  a  considerable  amount  upon 
his  personal  security  only,  which,  by  the  con- 
dition of  the  deed  of  co-partnership  of  the 
bank,  amounted  to  a  breach  of  tnisU  No 
charge  or  imputation,  with  respect  to  his  jur 
dicial  functions,  waa  brought  agunst  him. 

Held,  (affirming  an  order  ^  the  Supreme 
Court  suspending  such  officer  from  office^ 
that  there  were  sufficient  grounds  for  ealling 
upon  the  Court  to  protect  the  administration 
of  justice,  by  suspending  such  officer  for  so 
misconducting  himsdf.  In  re  Qrant,  7  Moore, 
141. 

See  Reversal  qf  Judgment. 

COLLISION. 

See  Pilot  Act. 

COMPBOMISB. 

Petition  to  vfithdraw  appeal  and  eearrg  tnlo 
effect  the  terms  of  ifeM?.— Petition  to  dismiaa  an. 
appeal  from  the  Sudder  Court  in  India,  and 
for  an  order  directing  that  Court  to  carry  into 
execution  the  terms,  of  a  deed  of  compromise, 
upon  which  the  withdrawal  of  the  appeal  was 
founded,  refused. 

All  this  Court  will  do,  in  such  circumstances, 
is  to  make  an  order  of  dismissal,  reserving  to 
the  parties  leave  to  apply  to  the  Court  in  India 
to  take  further  proceeaings  in  piursuance  of 
such  agreement.  Raja  SutH  Chum  Ohosal  v* 
Sri  Madden  Kishore  Indoo,  7  Moore,  140. 

COKTBACT, 

See  Breach  qf  Comtruet. 

BVIDCNCB. 

Answer  to  HH  of  discoverg.-^New  trialr^ 
Materiality  of  proof  rejected.^- At  the  trial  cer- 
tain documeuta  oootMned  Ib  the  schedule  to 
the  anawar  of  the defeadanta  te  »bill  of  dis- 
covery iled  in  Equity,  ws^xeadaaevidencelBr 
the  phuntiff,  but.lh«  Coml  vafuaeilo  allevv'  IN0 
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defendants  to  read  the  answer  to  which  the 
schedule  was  annexed :  Held^  that  as  the  Su- 
preme Court  at  Calcutta,  heing  jurymen  as  well 
as  judges,  had  refused  to  allow  the  answer  to 
be  read,  on  the  ground  that  such  answer  con* 
tained  nothing  material  to  the  issue,  which 
could  influence  their  verdict,  a  new  trial  on  the 
ground  of  such  refusal,  would  not  be  granted. 
Most  India  Compaa/jf  v.  Oditchum  Pavil,  7 
Moore,  86.  ^ 

HABBA8   CORPUS. 

1.  Issuable  by  Court  of  Chancery  in  Vaea- 
tUm,-  The  Court  of  Chancery  in  England  has, 
by  its  Common  Law  Jurisdiction,  authority  as 
j^eneral  as  the  Common  Law  Courts  have,  to 
issue  a  writ  of  habeas  corpus,  and  can  issue 
such  a  writ  in  the  vacation.  In  re  Belson,  7 
Moore,  114. 

2.  Properly  sealed  by  Olerh  of  Records  and 
WrUs.^-^The  writ  of  habeas  corpus  (since  the 
passing  of  the  Statute  5  &  6  Vict.  c.  103,  and 
the  4th  Order  in  Chancery  of  1842,  made  in 
pursuance  thereof)*  is  properly  sealed  in  the 
Office  of  the  Clerks  of  Records  and  Writs. 
An  objection  to  a  writ  so  sealed,  that  it  ought 
to  be  sealed  with  the  Great  Seal  of  England, 
overruled.    In  re  Belson,  7  Moore,  114. 

3.  Runs  into  Jersey, -^RegistraHm  of  war^ 
rant  for  contempt  in  the  Royal  Court. — ^A 
writ  of  habeas  corpus  ad  subjiciendum,  issued 
under  the  fiat  of  tne  Lord  Chancellor,  pursu- 
ant to  an  order  of  the  Vice-chancellor  of  Eng- 
land, made  in  a  cause  in  Chancery  in  England, 
to  bring  up  the  bodies  of  infiEmt  wards  of  Uourt, 
is  a  common  law  prerogative  writ,  which  runs 
into  the  Island  of  Jersey,  and  the  Royal  Court 
of  that  island  is  bound  to  register  a  warrant 
of  attachment  for  a  contempt  of  such  writ,  and 
to  aid  its  execution,  within  the  island.  In  re 
Belson,  7  Moore,  114. 

Case  cited :  Exparte  Crowley,  t  Swanst.  48. 
JERSEY,   ROYAL  COtTRT  OF. 

Provisional  order. — Appeal  allowed  (without 
prejudice  to  any  objection  to  be  taken  by  the 
Rdjral  Court  of  Jersey  at  the  hearing)  from  a 
provisional  order  of  the  Court,  directing  the 
infant  children  of  the  parties,  to  be  left  pro- 
yisionally  in  the  custody  of  the  mother,  pend- 
ing a  suit  for  a  separation.  Belson  v.  Belson, 
7  Moore,  30. 

See  Habeas  Corpus,  3. 

judge's  precedence. 
Removal  to  another  Court. — Where  a  Judge 
of  a  District  Court  in  Canada,  was  removed 
from  that  Court  to  another  District  Court,  and 
the  letters  patent  appointing  him  Judge  to  the 
latter  Court,  also  granted  him  precedence  over 
the  Judges  of  that  Court,  whose  commissions 
were  of  later  date  than  his  own :  Held,  that 
such  grant  of  precedence  was  valid,  and  that 
the  Judge  had  a  right  to  rank  and  take  prece- 
dence accordingly.   In  re  Bedard,  7  Moore,  23. 

LIMITATIONS,  STATUTE   OF. 

1.  21  Jac.  1,  c.  16,  extends  to  India.-^Stai.  9 
Geo.  4,  e.  14.^The  Statute  of  Limitations,  21 
Jac4 1,  c.  16,  extends  to  India. 


The  statute  9  Geo.  4,  c.  14,  (extended  to 
India  by  the  Indian  Act,  No.  XIV.,  of  I840,) 
held  to  apply  to  an  action  pending  in  the  Su- 
preme Court  at  the  time  of  its  introduction 
mto  India.  Bast  India  Company  v.  Oditchmm 
Paul,  7  Moore,  85. 

2.  Merits  of  disputed  eUdm.  —  Statstte  cf 
Limitations  waived.-^Semble,  there  may  be  an 
agreement,  that  in  consideration  of  an  inooixy 
into  the  merits  of  a  disputed  daim,  no  aavsn- 
tage  should  be  taken  of  the  Statute  of  limita* 
tions,  in  respect  of  the  time  employed  in  the 
inquiry,  and  an  action  might  be  brought  for  a 
breach  of  such  agreement.  East  India  Com- 
pany V.  Oditckum  Paul,  7  Moore,  86. 

3.  Return  of  purchase-money.-^ Salt. — ^De- 
struction  by  inundation. — Time  for  removing. — 
In  1822,  A.  purchased  at  a  Government  sale  at 
Calcutta,  a  quantity  of  salt,  part  of  a  buger 
portion  then  Ipng  in  the  warehouse  of  tlie 
vendors  (the  Government)  where  the  salt  was 
to  be  delivered.  By  the  conditions  of  sale,  it 
was  declared,  that  on  payment  of  the  purchsae- 
money  the  purchaser  should  be  furnished  with 
permits  to  enable  him  to  take  possession  of 
the  salt ;  there  was  also  a  stipulation  that  the 
salt  purchased  should  be  cleared  from  the  place 
of  delivery  within  12  months  from  the  day  of 
sale,  otherwise  the  purchaser  was  to  pay  ware- 
house rent  for  the  quantity  then  afterwards  to 
be  delivered.  The  purchaser  paid  the  purchase 
money,  and  received  permits  tor  the  delivery  of 
the  salt,  which  was  delivered  to  him  in  various 
quantities,  down  to  the  year  1831 ;'  in  which 
year,  an  inundation  t<k)k  place,  which  destroyed 
the  salt  in  the  warehouse,  and  there  remained 
no  salt  to  satisfy  the  contract.  The  purchasers 
petitioned  the  vendors  for  a  return  of  the  pur- 
chase-money, which  was  refused,  on  the  ground 
that  the  loss  happened  through  his  negligence 
in  not  sooner  clearing  the  salt  from  the  ware- 
house.  An  inquiry,  however,  took  place  at  the 
instance  of  the  Government,  who  referred  the 
matter  to  the  Salt  Collector  for  a  report.  This 
inquiry  was  made  by  the  Government  without 
the  purchaser  being  a  party  to  it.  The  collec- 
tor did  not  make  his  report  till  the  year  1838, 
and  upon  that  report  tne  Government  refused 
to  return  the  purchase-money,  claimed  in  re- 
spect of  the  deficient  salt.  The  purchaser  then 
brought  an  action  of  assumpsit  for  the  recovery 
of  the  purchase-money  of  such  part  of  the  salt 
as  had  not  been  delivered,  aUeging  as  a  breach, 
the  non -delivery  thereof.  To  tms  the  defend- 
ants pleaded  the  Statute  of  Limitations,  that 
the  cause  of  action  had  not  accrued  within  six 
years  before  the  commencement  of  the  suit. 
The  Supreme  Court  of  Calcutta  found  a  verdict 
for  the  plaintiff:  Held,  upon  appeal,  reversing 
such  verdict,  that  when  the  purchaser  applied  for 
the  residue  of  the  salt,  and  was  told  that  there 
was  none  to  deliver,  the  contract  was  brc^en, 
and  the  cause  of  action  accrued  from  the  time 
of  such  breach ;  and  that  the  subsequent  in- 

2 nines  by  the  Grovemment  did  not  suspend 
be  operation  of  the  Statute  of  Limitations,  till 
the  year  1838,  the  time  of  the  final  refusal,  and 
that  the  remedy  was  barred  by  the  statute. 
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Bast  huSa  ComfNmy  t.  OdUehmm  PwO,  7 
Moore,  85, 

NEGOTIABLB   IN8TRUMBNT. 

.  J^ed  of. — Neffligence.^-The  rule  lud  down 
is  the  cases  of  GUI  r.  Culfiit,  3  B.  &  C.  466, 
and  Domrn  v.  HaUing,  4  fi.  &  C.  330,  that  the 
negligencg^  o(  a  party  making  a  negotiable  in- 
strnment,  fixes  him  with  the  defective  title  of 
the  party  passing  it,  observed  upon,  and  those 
caces  declared  to  be  no  longer  law.  Bank  of 
Bengal  v.  Macleod,  7  Moore,  35 ;  Same  v.  Fa- 
gan,  lb.  61. 

NBW  ZEALAND,   GOVERNOR  OF. 

Powers  of  —  Prerogative  of  the  Crown,  — 
Grants  of  waste  land. — Set.  fa.  to  set  aside 
grant, — Quare,  whether  the  governor  of  the 
colony  of  New  Zealand,  has,  under  his  general 
apithori^,  as  such  governor,  vested  in  him,  so 
much  01  the  prerogative  of  the  Crown,  as  re- 
lates to  the  making  of  grants  of  waste  land 
within  the  colony  ? 

A  grant  of  land  made  by  the  governor  to  a 
land  claimant,  founded  upon  the  recommenda* 
tion  contained  in  the  report  of  a  Commissioner, 
such  grant  embracing  a  quantity  of  land  ex- 
c^ing  the  amount  prescribed  by  ordinance, 
Sese.  1,  No.  2,  of  1841 :  Held,  in  sci.fa,,  void, 
and  judgment  given  for  the  Crown.  Regina  v. 
Clarke,  7  Moore,  77. 

NEW  SOUTH   WALES   CHARTER. 

Xeooe  to  appeal.  —  Upon  petition,  leave 
granted  to  appeal  from  an  order  of  the  Supreme 
Court  at  New  South  Wales,  although  no  pro- 
vision to  the  Qfueen  in  Council  was  made  by 
the  Charter  of  Justice,  or  Act  of  Parliament 
creating  that  Court.  Marchioness  of  Bute  v. 
Mason,  7  Moore,  3. 

PATENT. 

1.  Extension  of  term.'^Attomey'Generdl.— 
In  cases  for  extension  of  the  term  of  letters 
patent,  the  Attorney-General  represents  the 
Government  and  the  public  generally.  In  re 
Smith's  Patent,  7  Moore,  133. 

2.  Caveat  by  Lords  of  Admiralty, — ^An  ap- 
plication by  toe  Lords  of  the  Admiralty  to 
enter  a  caveat  and  be  heard  against  a  petition 
for  the  extension  of  a  patent,  such  a  caveat  not 
having  been  filed  within  the  time  required  by 
the  rules  of  the  Privy  Council  Office,  refused, 
as  the  Attorney-General  was  present  to  watch 
the  interests  of  the  Government.  In  re  Smith's 
Patent,  7  Moore,  133. 

3.  Extension  for  Jive  years.^^Condition.-^ 
Extension  of  letters  patent  granted  for  five 
years :  the  invention  being  of  great  merit  and 
public  utilitv,  but  the  patentee  and  his  grantees 
had  receivea  no  remuneration,  in  consequence 
of  the  originality  of  the  patent  being  disputed 
at  law. 

.  In  granting  such  prolongation,  the  Judicial 
Committee  imposed  a  condition,  that  the  Com- 
missioners for  executing  the  office  of  High 
Adndral  should  have  the  right  of  manufactur- 
ing such  invention,  fox  the  service  of  her  Ma- 


jesty, without  any  licence  from  the 
In  re  Smith's  Patent,  7  Moore,  133. 

PILOT  ACT. 

1.  Collision.— Joint  negligence  of  master  and 
pilot. — Liability  of  owner  for  damages, — ^The  6 
Geo.  4,  c.  125,  only  relieves  owners  of  vessels 
from  liability  for  damages  done  by  their  ship, 
where  the  damage  is  occasioned  bv  the  fault, 
negligence,  or  misconduct  of  the  pilot  alone. 

A  ship,  having  a  licensed  pilot  on  board, 
whilst  at  anchor  in  the  Downs,  the  weatiher 
being  bad,  was  ran  into  by  another  vessel,  and 
made  to  start  from  her  anchorage,  and  wis 
driven  into  a  vessel  at  anchor. 

Held,  that  she  was  to  blame  and  liable  to 
damages,  because 

1st,  The  ship,  notwithstanding  the  bad 
weather  and  a  large  number  of  vessels  lying 
windbound  in  the  Downs,  had  neglected  to 
send  down  her  topgallant  and  main-royal 
yards,  and  also  her  short  fore  and  mixen 
topgallant  masts;  and 

2ndly,  That  she  did  not  set  her  stay-sail 
and  jib,  and  so  drag  her  anchor  off  shore. 

In  such  circumstances,  held,  (affirming  the 
decree  of  the  Admiraltv  Court,)  that  the  ne^leet 
to  set  the  stav-sail  ana  jib  after  she  was  dnven , 
from  her  ancnorage,  was  the  fault  of  the  pilot 
alone;  but  that  the  neglect  in  not  sending 
down  the  topgallant  masts,  Sec,  the  cause  of 
damage,  was  the  joint  fault  of  the  pilot  and 
master,  and  that  the  owners  were  not  exone- 
rated by  the  Pilot  Act,  6*  Geo.  4,  c.  125,  s.  56. 

When  the  vessel  came  to  anchor  in  the 
Downs,  the  duty  of  the  pilot  ended,  but  as  he 
did  not  quit  the  ship,  she  continued  under  his 
charge.    Hammond  v.  Rogers,  7  Moore,  160. 

Cue  cited :   Tbe  Diaosy   1  Rob.,  juo.,  181 ;  4 
Moore,  P.  C.  11. 

2.  Duties  of  master  qf  vessel, — Licensed 
pilot. — ^The  duties  of  the  master  and  crew  of  a 
vessel,  with  a  licensed  pilot  on  board,  defined 
and  pointed  out.  Hammond  v.  Rogers,  7 
Moore,  160. 

Case  cited :  Tbe  Gipsey  King,  S  W.  Rob.  537. 

3.  Oiiii*  probendi, — Collision. — Pilot  Act,-^- 
The  onus  probendi  lies  on  the  owner  of  a  ship, 
claiming  exemption  from  liability  for  damages, 
under  the  Pilot  Act,  6  Geo.  4,  c.  125,  s.  55,  by 
reason  of  having  a  licensed  pilot  on  board,  to 
prove  that  the  damage  was  occasioned  by  the 
fault  of  the  pilot.  Hammond  v.  Rogers,  7 
Moore,  160.  , 

Csse  cited  in  the  judgment :  Tbe  Protector,  1 
Rob.  j  an.  45. 

PLEADING. 

Mfdtifariousness.  — Misjoinder,  ^-  Objection 
not  talin  in  Court  below, — Parties  having  se- 
parate and  distinct  interests  were  joined  to- 
gether as  co-plaintiffs :  Held,  that  as  no  objec- 
tion for  misjoinder,  or  multifariousness,  had 
been  raised  by  the  answer,  or  at  the  hearing  in 
the  Court  below,  to  the  frame  of  the  bill,  it 
could  not  be  taken  upon  appeal.  Marchioness 
of  Bute  V.  Mason,  7  Moore,  2. 

See  Abatement, 


PBIBOOAXIW  OBAVT. 

dee  ^Tew  Ztsdmi  Qmoemnt. 

PBINCIPAdb  AND  AGENT. 

i.  Jditd  prcperi^.'^Daai  ^  aui^mmmt  to 
cndUors  6y  t^fius  of  trmt  property, — Aeeoimi. 
-^Bqmkable  relirfs^A.,  on  behalf  of  himself 
and  certain  oilier  persons,  resident  in  Scotland, 
his  constitaents,  bv  deed  engaged  B.  and  C  to 
act  M  agents  ana  maaagers  in  New  Bomt 
Wak^,  empoipenqg  lihem  to  pnrehaae^  sheep, 
ostOe,  and  land  on  behalf  of  A.  and  his  con- 
ahiteents,  for  which  purpose  certain  sums  were 
vnitled  to  tbe  edony,  to  be  anveeted  for  them 
tffld  placed  to  their  mdiTidaal  interest,  and  the 
psDoeeeds  of  the  stodc,  &c.,  were  to  he  remitted 
to  their  respective  credits.  B.  and  C.  were 
to  Deceive  for  tiieir  trouble  and  expense  one- 
third  of  the  proceeds  jo(  the  atodc.  With  tlie 
monej  remitted  B.  and  C.  bouj^ht  stock  and 
lends,  and  conducted  the  estabiuhment  in  die 
colony  in  their  own  name.  B,  and  C.  after- 
wards became  embarrassed,  and  contracted 
liabilities  in  die  management  of  the  property, 
and  drew  bills  on  A.  on  account  of  the  esta- 
faltahment,  ndiich  bills  were  indorsed  by  D. 
and  other  parties  in  the  colonies :  those  bills 
hsing  dishonoured,  and  B.  and  C.  bemg  pressed 
by  the  indorsees,  executed  a  deed  of  assign- 
memt,  and  conveyed  the  whole  of  die  trust 
pDopectv,  and  some  proper^  of  their  own,  to 
Bl.  for  himself  and  the  omer  indorsees.  D. 
had  notice  oi  the  deed  appointing  B.  and  C. 
agents  and  managers,  ami  that  there  was  no 
ntdiority  on  the  part  of  B.  and  C.  to  draw  bills 
on  behidf  jof  their  constituents,  which  could 
personally  bind  them.  Upon  a  bill  filed  by  A. 
and  his  constituents  against  B.,  C,  and  D.,  to 
set  aaide  the  deed  of  assignment,  as  fraudulent 
and  void,  for  an  account,  the  Supreme  Court 
at  Svdney  held,  that  the  plaintiffs  were  not 
entitled  in  equity  to  relief,  and  that  their  re- 
medjr  was  to  sue  D.  at  law :  Held,  by  the 
Judicial  Committee  of  the  Privy  Council,  re- 
versing such  decree :— 

1st.  That  the  decree  was  erroneous,  in  de 
darinff  that  the  relief  sought  by  the  bill  was 
not  ofa  proper  equitable  character ;  and 

2nd]y.  That  under  the  circumstances  B.  and 
C,  had,  as  such  agents  and  managers,  authority 
to  dispose  of  the  prooerty  intrusted  to  them, 
in  discharge  of  the  deots  incurred  by  them  on 
behalf  of  A.,  and  his  constituents,  in  the  ma- 
nagement of  the  property,  and  that  the  deed  of 
assignment  was  vahd  as  against  A.  and  his 
constituents,  to  the  extent  of  subjecting  such 
ioint  proper^  to  the  payment  of  the  debts  and 
liabilities  contracted,  but  null  and  void  as  to 
the  residue,  and  an  account  directed  to  be 
taken  in  die  Court  bdow,  of  such  debts  and 
liabilities.  Marehimicm  ^  Bute  v.  Jfoaoii,  7 
Moore,  1. 

2.  Pledffiag,-—Etiet  India  CamponiM^s  Notes.-^ 
Indorgeme/U.-^The  payee  of  promissory  notes 
of  the  East  India  Company  by  a  power  of  attor- 
nev,  anthoriied  his  agents  at  Calcutta,  to ''  seU, 
indorse,  and  assign'^  the  notes.  These  notes 
were  transferable  by  indorsenisB^  payable  to 
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The  Mints,  in 
private  bankers,  Dorrowed  money  of  die  1 
of  Bengal,  oflSsrinff  as  security,  these  promis- 
sory notes.  Hie  Bank  made  the  advance,  and 
tbeagsnts  indoNed  die  notes,  sudi  indorse, 
ment  purporting  te  be  as  attorney  for  their 
principal,  and  dqioeited  them  with  die  Bank, 
by  way  of  collateral  seeority  for  their  persoud 
liabili^,  at  the  same  time  authorising  the  Bank 
in  default  of  payment,  to  aeU  the  notes  in  reiin- 
bursement  of  the  advances.  The  agents  aftei^ 
wards  became  insolvent,  and  default  having 
been  made  in  payment,  the  Bank  sold  the  notea, 
and  realised  the  amonnt  of  dieir  loan* 

Held,  that  the  indorsement  of  the  notes  by 
the  agents  of  the  pavee  to  die  Bank  was  withm 
die  scope  of  the  autnority  given  to  them  bv  tho 
power  of  attorney,  and  that  die  payee  coula  not 
recover  in  dednue  against  die  Bank.  Ba$ik  of 
Ben^ai  v.  Madeod,  7  Moore,  35;  Same  r. 
Fa^oa,  lb.  61. 

PBOCTOR. 

See  Attorney, 

BBYBBSAL  OF  JUDGMENT. 

Verdict  for  AppeUamt. — Stqi^reme  Comrt  at 
Calcutta. — Upon  tne  reversal  of  a  judgment  of 
the  Supreme  Court  at  Calcutta,  finding  for  the 
plaintiff,  this  Court,  in  the  circumstances  of  the 
constitution  of  the  Supreme  Court,  directed  « 
verdict  to  be  entered  for  the  defendants,  instead 
of  awarding  a  venire  de  wwo.  Bank  qf  Bengal 
V.  Maeleod,  f  Moore,  35;  Same  v.  Foooii, 
lb.  61. 

nnvivoR. 

See  Abatement. 

aiSBRA  l^BONE  APPEAL. 

Notice  to  tie  Jmdgee. — ^Appeal  allowed  from 
ordera  made  by  the  judges  at  Sierra  Leone, 
striking  a  practitioner  of  the  Courts  in  tltat 
colony,  off  the  rolls  of  Proctors  of  the  Vice- 
Admiral^  Court,  and  also  off  the  rolls  as  at- 
tomev  of  the  Court  at  Freetown,  upon  terms, 
diat  tne  petitioner  gave  notice  of  the  allowance 
of  such  appeal  to  the  judges,  with  Uberty  to 
the  petitioner  to  set  down  his  case  to  be  beard 
expartet  at  the  expiration  of  six  months  after 
notice  served.  Smiih  v.  Jastices  of  Sierra 
Leone,  7  Moore,  174. 

TBCBNICAL  OBJECTION. 

Not  taken  im  Cowrt  frefoio.— This  Court  will 
not  entertain  a  purd^  technical  objection  to  a 
party's  right  of  action,  which  has  not  been 
made  in  £e  Court  below.  Bamk  of  Benyai  v, 
Macleod,  35 ;  Same  v.  Fagan,  lb.  61* 

TBtJflTBB,  IMSOLVEMT. 

Appeal  by. — ^A  party  having  an  interest  in 
the  subject  matter  in  ms  own  right,  and  also  as 
trustee  for  other  parties,  became  insolvent,  and 
his  interest  was  vested  in  a  trustee  appointed  to 
his  sequestered  estate.  Held,  that  be  might, 
as  sucn  trustee,  prosecute  an  apped  from  an 
order  made  in  the  suit,  notwithstanding  die  in* 
flolvency  and  the  vesting  of  his  estate  and  inte- 
rest in  die  trustee  of  tbe  sequestered  estate. 
MareMoneee  qf  Bate  v.  If  oson,  7  Moore,  S* 
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EDUCATION  FOR  THE  BAR. 


SCHSME    OF  THE    BENCHBRS. 

It  would  appear  from  an  announcement 
made  bj  the  Attomej-General  in  the  House 
of  Commons,  in  answer  to  a  question  put  by 
Mr.  Ewarty  that  the  Benchers  of  the  Four 
Imis  of  Ccmrty  now  exercising  the  power  of 
calfin^  students  to  the  Bar,  have  adopted, 
in  an  Its  leading  features,  the  report  of  the 
Joint  Committee  of  Benchers  on  the  subject 
of  legal  education,  to  which  the  attention  of 
our  readers  was  directed  in  a  former  Num- 
ber (toI.  43,  p.  305). 

Profesaorahips  or  lectureships  are  to  be 
established  and  classes  formed  for  the  pur- 
pose of  instruction ;  public  examinations  are 
to  be  held  at  regulated  interrals,  and  before 
a  student  is  admitted  to  the  Bar  he  must 
have  obtained  a  certificate,  testifying  that  he 
had  either  attended  the  lectures  or  satis- 
factorily passed  through  a  public  examina- 
tion, and  in  order  to  encourage  students  to 
submit  to  a  public  examination,  honours  are 
to  be  conferred  on  the  most  distinguished 
A  standing  Committee  of  eight,  two  to  be 
nominated  by  each  Inn  of  Court,  is  to  be 
appointed  for  the  purpose  of  superintending 
tne  system  thus  about  to  be  established. 

That  the  meagre  and  defective  outline  of 
a  scheme  of  legal  education  which  has  at 
length  obtained  the  approval  of  the  Benchers 
of  the  Inns  of  Court,  is  an  improvement 
upon  the  existing  anomaly,  under  which 
persons  are  admitted  to  the  ranks  of  a 
teamed  Profession,  without  being  subjected 
to  any  mental  test  or  without  any  guarantee 
that  they  have  ever  had  the  advantage  of  a 
regular  system  of  instruction,  is  readily 
conceded ;  but  the  proposed  measure  is  so 
objectionable  that  there  is  ^eat  reason  to 
fear  it  will  not  be  received  with  complacency 
by  the  Profession,  even  as  a  commencement 

Vol.  xmv.    No.  1,261. 


of  educational  reform,  and  that  its  only 
effect  will  be,  to  delay  that  which  is  ur- 
gently required,  the  establishment  of  a 
Leeal  University. 

if  it  be  true,  as  has  often  been  stated, 
that  the  revenue  of  the  four  Inns  of  Court 
exceeds  50,000/.  per  annum,  we  can  see 
nothing  very  liberal  in  their  proposing  to 
devote  less  than  one-thirtieth  part  of  their 
income  to  the  establishment  of  three  or  four 
lectureships ;  unless  indeed  we  could  concur 
with  the  champion  of  the  Benchers,  whose 
letter  appears  m  the  recent  Number  of  the 
Law  Reviewy  under  the  title  of  ''  A  Tem- 
plar," ^  and  who  boldly  asserts  that  the  Inns 
of  Court  are  "purely  voluntary  bodies— 
voluntary  in  their  inception  and  voluntary 
in  their  continuance,"  and  subject  to  no 
trust  for  legal  education.  If  indeed,  as 
su^sted  by  our  satirical  friend,  the  Inns 
of  Court  are  so  many  "  dining  clubs,"  sub« 
ject  to  no  trust  whatever,  and  that  **  the 
Benchers  have  not  hesitated,  where  it  was 
necessary,  to  send  a  special  commissioner 
abroad  to  secure  on  the  spot  the  first  growth 
of  a  favourite  vintage,"  and  that  some 
amongst  them  constantly  indulge  in  Stein- 
berg at  11/.  10«.  per  dozen,  the  wonder  is, 
not  that  they  can  only  sSord  to  devote 
1,500/.  per  aunum  to  legal  education,  but 
how  they  can  afford  to  devote  anything  ? 

The  alternative  which  the  scheme 
adopted  by  the  Benchers  offers,  of  attend- 
ance at  lectures,  or  submitting  to  a  public 
examination,  neutralises  all  the  benefits  that 
might  be  expected  to  arise  from  the  mea- 
sure. That  the  strictures  we  ventured  to 
publish  on  this  part  of  the  plan,  when  it 
was  first  propounded  by  the  Committee  of 
Benchers,  were  not  uncalled  for,  and  that 
our  objections  are  shared  by  a  large  propor- 
tion of  the  Bar,  is  tolerably  obvious  fom  the 

'  Vol.  16,  p.  179,  Defence  of  the  Benchers. 

c 


22 


Education  for  the  Bar. '^Scheme  of  the  Benehere. 


Beport  of  the  Law  Amendment  Society  on 
thb  subject. 

After  observing  that  the  number  of 
readerships  about  to  be  instituted  is  quite 
inadequate,  that  a  plan  of  professional  in- 
struction which  includes  no  provision  for 
teaching  the  Law  of  Evidence,  Commercial 
Law,  the  Law  of  Natiods,  or  Medical  Juris- 
prudence, is  manifestly  defective,  and  that 
to  unite  in  one  the  functions  of  a  professor 
and  class  tutor,  would  render  the  instruc- 
tion in  both  departments  inferior,  the  report 
thus  refers  to  the  proposed  rules  as  to  exa- 
mination : 

''  With  regard  to  the  rules^  proposed  as  to 
examination,  your  Committee  cannot  bat  speak 
in  terms  of  strong  condemnation.  They  know 
of  no  other  instance  in  which  an  entirely  vo- 
luntary test  has  been  imposed  on  the  candidate 
for  admission  to  a  Profession,  and  they  are 
convinced  that  the  establishment  of  such  a 
system  must  lead  to  the  roost  serious  evils. 
In  the  first  place  it  would  leave  the  entrance  to 
the  Bar  open  to  any  person,  however  ignorant, 
who  may  have  chosen  to  comply  with  the  rules 
as  to  dinners  and  attendance  (which  might  be 
merely  nominal)  at  the  readers'  lectures.  The 
existing  abuses  would  thus  be  aggravated  rather 
than  otherwise,  since  a  student  might  attain 
the  rank  of  barrister  with  as  little  qualification 
for  its  duties  as  at  present,  while  he  might  be 
able  to  boast  of  the  lectures  which  he  had 
attended  and  the  course  he  had  gone  throup^h, 
with  the  concealment  of  the  single  fact,  that  he 
had  neglected  to  imbibe  the  smallest  portion  of 
knowledge  during  the  process.  In  the  second 
place,  such  an  examination  would  inevitably  be 
considered  in  the  light  of  an  advertisement  for 
those  who  might  be  desirous  of  such  a  recom- 
mendation, and  would  therefore  be  avoided  by 
those  who  had  already  established,  either  in 
the  Classical  Universities  or  elsewhere,  a  dis- 
tinguished reputation,  or  in  other  words,  by 
nearly  all  the  men  who  would  be  likely  to  add 
brilliancy  to  its  classes,  and  it  accordingly  would 
rapidly  sink  into  inferior  estimation  and  be 
sought  only  by  second-rate  men.  In  short, 
your  Committee  believe  that  a  mere  voluntary 
examination  would  tend  rather  to  increase  ex- 
isting evils,  and  would  be  worse,  on  the  whole, 
than  no  examination  at  all.  With  regard  to 
the  scholarships  proposed  to  be  founded,  your 
Committee  x^ould  briefly  observe,  that  they  are 
intended  to  be  bestowed  on  the  student  at  pre- 
cisely that  point  in  his  career  where  they  are 
least  needed,— viz.,  at  its  termination.  Such 
exhibitions  might  be  most  useful  if  applied  to 
maintain  a  spirit  of  competition  among  the 
students  during  the  earlier  periods  of  their 
course,  when  a  stimulus  is  often  needed  to 
keep  up  flagging  exertion,  and  when  the  in- 
abihty  to  obtain  a  professional  income  would 
make  any  stipend  of  great  value  to  those  who, 
though  perha^)s  destined  to  reach  the  highest 
pinnacleof  eminence,  may  be  now  struggling! 


with  poverty.  For  the  aid  of  such  the  foonda- 
tion  of  these  scholarships  would  afford  not  tfao 
slightest  provision.  In  concluding  their  notice 
of  the  deficiencies  in  the  Benchers'  scheme,  your 
Committee  would  remark,  that  they  see  in  it 
no  plan  for  the  revival  of  collegiate  education 
in  our  Inns,  no  S3rmptom  of  improvement  in 
the  administration  of  their  large  revenues,  no 
attempt  to  employ  the  members  of  the  Junior 
Bar  in  the  instruction  of  classes,  and  no  pro- 
vision for  exercising  the  slightest  moral  super- 
vision over  the  students  of  the  respective  so- 
cieties. For  these  reasons,  as  well  as  for  the 
defects  above  pointed  out,  your  Committee  feel 
themselves  bound  to  reiterate  their  decided 
protest  against  the  acceptance  of  such  a  scheme 
as  one  satisfactory  to  the  Bar  or  to  the  public  ; 
and  to  record  then:  conviction  that  its  adoption 
would  bring  discredit  alike  on  the  body  from 
which  it  emanates  and  on  the  Profession 
which  would  consent  to  accept  it  as  a  final 
settlement." 

In  harmony  with  the  views  contained  in 
this  Keport,  the  Law  Amendment  Society 
(on  the  26  th  April  last)  came  to  two  reso- 
lutions, which  are  as  follow  : — 

"That  it  would  be  highlv  advantageous  to 

the  Profession  and  the  public  that  a  portion 

of  the  revenues  of  the  Inns  of  Court  should 

be  devoted  to  the  establishment  of  a  sufficient 

scheme  of  legal  education. 

.     "That  no  person  should  be  called  to  the 

'  Bar  and  be  allowed  to  practise  as  a  barrister 

I  who  has  not  passed  a  proper  examination  as  to 

I  his  legal  qualifications  for  that  degree," 

'  Thus  the  matter  at  present  rests,  and 
will  probably  continue  to  do,  until  the  sub- 
ject is  taken  up  in  Parliament  and  discussed 
in  an  enlightened  and  comprehensive  spirit. 
The  Benchers  must  be  authoritatively  in- 
formed, that  they  iitiU  not  longer  be  permitted 
to  turn  the  venerable  institutions,  with  the 
government  of  which  they  are  intrusted^ 
into  mere  ''dining  clubs;"  and  that  the 
Legislature  regards  them  as  trustees  admi- 
nistering large  funds  for  public  purposes, 
and  invested  with  powers  in  the  faithful 
and  judicious  exercise  of  which  the  public 
is  deeply  interested. 

As  already  intimated,  irrespective  of  its 
imperfections  and  errors  in  matters  of 
detail,  we  look  upon  the  plan  proposed  by 
the  Benchers  for  dispensing  the  benefits  of 
legal  education  as  essentially  illiberal  and  un- 
just. It  excludes  from  any — the  slightest — 
participation  in  those  benefits,  the  most 
extensive  branch  of  the  Profession  consist- 
ing of  solicitors  and  attorneys,  although  the 
claims  of  this  branch  of  the  Profession  to 
share  in  the  advantages  of  a  Legal  Uni- 
versity are  quite  as  strong,  and  of  a  more 
ancient  date,  than  any  that  could  be  esta- 
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bliahed  on  the  part  of  the  other  branch  of 
the  Profession.  It  is  not  to  be  wondered  at, 
tberefore,  that  a  scheme  so  deficient  in  the 
elements  which  entitle  it  to  public  support, 
should  in  this  instance  proauce  Tery  gene- 
ral disappointment  and  oissatisfaction. 


PROPOSED  REMOVAL 

or  THB 

COURTS  FROM  WESTMINSTER. 

We  haTC,  from  time  to  time,  during  the 
last  twelve  years,  stated  the  objections  to 
the  Courts  adjoining  Westminster  Hall. 
They  are  twofold : — 1st.  InoouTenience  of 
Site.  2nd.  Inconyenience  of  Construction 
and  insufficiency  of  Number.  Short  as  the 
Session  may  be,  we  think  it  should  not  be 
sllowed  to  pass  without  briefly  re-stating 
the  grievance.  Towards  the  close  of  our 
last  Tolame,  we  laid  before  our  readers  the 
Petition  of  the  Incorporated  Law  Society, 
renewing  their  frequently  repeated  appeal 
to  Parliament,^  and  we  shall  now  advert  to 
some  of  the  prominent  topics  in  favour  of 
the  measure. 

1 .  Inconvenience  of  Site. 

The  chambers  of  the  Bar,  of  the  ereat 
majority  of  London  attorneys,  and  of  the 
agents  of  the  country  attorneys,  are  situated 
in  or  near  the  Inns  of  Court.  There  also  are 
the  chambers  of  the  Judges,  Masters, 
Accountaot-Oeneral,  Registrars,  and  all 
the  other  Law  and  Equity  offices.  The 
Courts  are  a  mile  and  a  half  distant  from 
this  centre  of  Law  business, — the  great 
mart  of  the  Law,— the  daily  resort  of  pro- 
fessional men.  During  half  the  legal  year 
a  huge  proportion  of  the  practitioners  are 
carried,  by  the  business  of  the  Courts,  into 
a  quarter  of  the  town  with  which  (except  the 
very  few  engaged  in  Parliamentary  busmess) 
they  have  nothing  to  do, — traversing  each 
time,  and  not  unfrequently  more  than  once 
a  day,  a  distance  of  three  miles ! 

Tney  are  detained  there,  often  day  after 
day,  to  the  interruption  of  their  own  pro- 
fessional duties,  and  to  the  great  inconve- 
nience of  others.  It  happens  in  hundreds 
of  instances  daily,  that  engagements  before 
the  Judges  at  Chambers  and  before  the 
Masters  and  Registrars,  and  other  appoint- 
ments of  an  equally  urgent  nature,  are  ren- 
dered ineffectual  through  the  absence  of 
professional  men,  who,  at  the  very  moment, 
are  waiting,  unoccupied,  at  Westminster. 

The  aggregate  of  expense  and  loss  arising 
in  various  ways  from  these  hindrances  in 

'  See  p.  447. 


the  way  of  justice,  and  of  the  general  busi- 
ness of  the  Law,  would  show,  if  it  were 
capable  of  estimate,  that  the  erection  of  new 
Courts  in  the  Law  district  would  be  a  mea- 
sure of  public  economy,  besides  being  cal- 
culated to  lead  to  increased  facilities  and 
expedition  in  the  practice  of  the  Courts* 
wluch  cannot  be  hoped  for  under  existing 
circumstances. 

2.  Inconvenience  of  construction  and  insuf- 
ficiency of  the  Courts. 
The  Equity  Judges  recently  appointed,  have 
no  adequate  Courts  at  Westminster,  nor,  ac- 
cording to  the  evidence,  can  space  be  found 
for  them,  without  interfering  with,  and  ma- 
terially prejudicing,  the  designs  for  the  New 
Houses  of  Parliament. 

The  Court  of  the  Master  of  the  Rolls  is 
by  no  means  fitted  for  the  exercise  of  that 
Judge's  important  functions. 

The  internal  arrangements  of  the  Common 
Law  Courts,  more  especially  the  Queen's 
Bench,  do  not  afford  to  the  suitors  and 
their  witnesses  sufficient  space ;  to  the  at- 
torneys, convenient  access  to  counsel ;  or  to 
the  public,  that  accommodation  which  it  is 
beneficial  to  the  administration  of  justice 
they  should  possess. 

The  Common  Pleas  has  no  suitable 
Court  for  the  trial  of  causes  during  Term. 

The  Bail  Court  and  Inner  Court  of  Ex- 
chequer are  also  much  too  small  for  trials  at 
Nisi  Prius,  and  when  crowded,  these  Courts 
are  frequently  unwholesome. 

That  the  Courts  are  deficient  in  all  ac- 
cessory accommodations,  appears  to  admit 
of  no  difference  of  opinion. 

There  are  no  sufficient  consultation  rooms. 
There  is  one  small  room  which  answers  for 
this  purpose,  attached  to  the  Queen's  Bench, 
and  one  adjoining  the  Master  of  the  Rolls' 
Court,  but  no  other.  Consultations,  involv- 
ing important  interests,  are  frequently  held 
in  the  passages  and  avenues  of  the  Courts  ; 
in  the  robing  room ;  in  a  neighbouring  room, 
with  three  or  four  going  on  together,— often 
those  of  adverse  parties  in  the  same  room. 

The  only  places  of  waiting  for  jurymen, 
witnesses,  and  parties  in  attendance,  are  the 
Great  Hall,  and  the  passages  of  the  Courts. 
The  attorneys  hire  rooms  for  their  witnesses 
at  the  neighbouring  coffee  houses ;  other- 
wise, in  winter  and  summer,  they  have  to 
walk  about  the  Hall,  without  a  seat  and 
without  refreshment. 

There  is  no  library,  except  a  small  one 
for  the  Equity  CourU.  A  library,  and  a 
[general  meeting  room,  are  much  wanted. 
i  Neither  are  there  any  rooms,  wherein  the 
'.  barristers  can  read  their  briefs  and  papers. 
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Tlie  attorneys  have  no  room  to  wliicli 
tbey  can  retire  to  prepare  any  document  re- 
quisite at  the  moment,  or  to  answer  letters. 

There  are  no  refreshment  rooms.  For- 
merly there  was  a  eoffee  house,  which  in 
some  measure  answered  the  purpose,  but 
it  was  destroyed  at  the  fire  of  the  Houses  of 
Airliament. 

These  deficiencies,  so  remarkable  as  to 
appear  incredible,  are  the  result  of  the 
limited  site  on  which  the  Courts  are 
erected. 

Thus  the  deficiencies  of  the  Courts  of 
Westminster  Hall,  the  want  of  more  ex- 
tended accommodation,  and  the  impossi- 
bility of  obtaining  any  addititional  space  of 
ground,  together  with  the  inoouTeniences 
attending  that  site,  have  suggested  the  con- 
struction of  New  Courts  in  the  neighbour- 
hood of  the  Inns  of  Court, — the  whole 
united  under  one  roof,  combining,  in  the 
same  building,  new  offices  for  the  Judges, 
the  Registrars,  and  the  other  offi^rs 
of  the  Court  of  Chancery,  and  the  Masters 
and  other  officers  of  the  Common  Law 
Courts. 

Our  readers  are  aware  that  this  impor- 
tant question  was  first  brought  forward  by 
the  Incorporated  Law  Society  in  1840,  when 
a  Select  Committee  of  the  House  of  Com- 
mons was  appointed,  on  the  motion  of  Sir 
Thomas  Wilde.  The  Committee  was  re- 
newed in  1845  by  the  late  Mr.  Charles 
Buller,  and  for  our  present  purpose  we 
abridge  the  evidence  of  Sir  Charles  Barry,^ 
which  shows  convincingly  the  inconvenience 
of  the  present  Courts,  and  the  necessity  of 
new  ones,  more  in  number  and  more  com- 
modious, and  the  impossibility  of  re- con- 
structmg  the  present  Courts  at  Westmin- 
ster, so  as  to  provide  a  sufficient  extent  of 
building.  Sir  Charles  proves  that  there  is 
no  site  in  juxtaposition  with  Westminster 
Hall  for  the  erection  of  New  Courts ;  and 
he  states  the  purposes  for  which  the  present 
site  might  be  appropriated  in  connexion 
with  the  Houses  of  Parliament.  The  re- 
moval of  the  Courts  would  enable  a  mate- 
rial improvement  to  be  effected  in  the  New 
Palace,  by  a  grand  public  entrance  at  the 
north-east  comer  of  Palace  Yard,  which 
wonld  be  inclosed  by  a  quadrangle. 

He  then  describes  the  proposed  site  lying 
between  the  Strand  on  the  south,  Carey 
Street  on  the  north.  Chancery  Lane  on  the 
eiat,  and  Clements  Inn  and  New  Inn  on 
the  west.  The  clearanee  of  the  lanes  and 
dkys  within  that  area  he  points  out  as  of 
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vast  advantage  to  the  neighbourhood.  He 
would  occupy  the  centre  of  the  square  with, 
the  new  Comrts,  widen  the  Strand  andpart 
of  Fleet  Street  to  one  hundred  feet ;  Cferey 
Street  to  sixty  feet ;  and  grant  building- 
leases  for  Chambers  on  the  east  and  west 
sides  of  the  Courts,  the  ground-rents  of 
which  would  defray  neariy  one-half  the 
price  of  the  whole  ground.  Then  the  rest 
of  the  present  offices  of  all  the  Courts, 
which  would  be  brought  under  the  roof  of 
the  new  Courts,  would  be  available  to  a  large 
extent  in  further  reduction  of  the  pnrehaae. 

The  architecture  of  the  new  build- 
ings is  proposed  to  be  that  of  the 
Tudor  style ;  and  its  princinal  firont  to  be 
placed  next  the  Strand  and  Fleet  Street, 
presenting  a  noble  edifice  at  the  entrance 
to  the  dty.  The  former  design  for  Lin- 
coln's Inn  Fields  was  of  Grecian  archi- 
tecture, the  object  being  to  keep  the  build- 
ing at  a  moderate  elevation.  The  proposed 
ecGfice  will  be  much  more  lofty. 

The  site  thus  reoommoided,  betwea:i  die 
Temple  and  lincoln's  Inn,  with  a  oo- 
vered  wav  over  Temple  Bar,  is  admirably 
adapted  for  the  purpose.  It  is  in  the  very 
midst  of  the  Inns  of  Court, — in  the  centre 
of  the  Law  district,— and  that  district  is 
the  centre  of  the  whole  metropolis.  We 
beg  to  present  our  readers  with  a  sketch  of 
the  locality,  showing,  by  the  black  spaces 
marked  thereon,  the  chambers  and  offices  of 
barristers  and  attorneys,  which  will  enable 
the  reader  to  appreciate  the  peculiar  fitness 
in  all  respects  of  the  proposea  site. 

The  dotted  lines  on  the  plan  marked 

thus show  the  present 

state  of  the  proposed  site,  and  the  double 
line  thus  -  indicates 

the  position  of  the  proposed  New  Courts^ 
and  the  New  Chambers  of  Counsel  and  So* 
licitors. 

Chancery  Lane,  Carey  Street,  Lincoln's 
Inn,  Holbom,  the  Strand,  and  the  Temple, 
are  conspicuously  named  on  the  plan,  but 
its  size  (diminished  from  that  annexed  to 
Sir  Charles  Barry's  evidence)  renders  it 
necessary  to  refer  by  numbers  to  otilier 
streets  and  places  in  tne  law  district.  They 
are  as  follow : — 

1.  Gray's  Inn. 

2.  Fumival*8  Inn. 

3.  Staple  Inn. 

4.  Barnard's  Inn. 

5.  Lincoln's  Inn  New  Hall. 

6.  Stone  Bttildinffs. 

7.  lincofai's  Inn  Fields. 

8.  8.  8. 8.  New  Chambers  £or  Counsel  and 

Solicitors  on  the  east  and  west  sides  of 
the  proposed  Courts. 
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9.  The  Ineomnted  Law  Society.  |     12.  Seijeant's  Inn,  Fleet  Street. 

IQl  The  Rdl's  House  &  Public  Record  Office.  I     13.  Clement's  Inn  and  New  Inn. 
11.  Serjeant's  Inn  and  CSifford^s  Inn.  |     14.  Lyon's  Inn« 
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The  necessity  of  the  removal  of  the  pre- 
sent Courts,  and  their  re-constmction  upon 
a  larger  and  more  commodious  plan, — 
adapted  to  the  wants  of  the  pubUc,— being 
abundantly  manifesf,  the  only  question  re- 
maining is, — how  iff  a  Fund  to  be  provided 
for  defraying  the  esmenee  ?  This  question 
we  proceed  to  consider  and  answer. 
M  to  the  Courts  of  Equity  and  their 
Offices: 

Instead  of  two  Courts,  which  were  for- 
merly deemed  sufficient,  there  must  now  be 
six;  and  the  number  of  Registrars  and  Clerks 
including  those  of  the  Accountant-General, 
being  largely  increased,  they  require  propor- 
tionate accommodation  for  the  despatch  of 
their  important  functions.  The  suitors  in 
Equity,  therefore,  must  have  more  room  than 
the  Common  Law,  and  may  reasonably  be  ex- 
pected to  contribute  a  larger  share  of  the 
expense  of  the  new  building.  In  the  BDl 
for  abolishing  the  Master's  Offices,  the 
Lord  ChanceUor  is  expressly  emnowered  to 
cause  a  set  of  Chambers  in  Lincoln* s  Inn  to 
be  taken  for  each  Judge  for  carrying  on  the 
Chamber  business,  until  Courts  unth  proper 
rooms  attached  can  be  provided  for  them ; 
(s.  12.) 

The  following  are  the  proposed  "ways 
-and  means"  for  effecting  this  great  object: 

1 .  The  accumulation  of  interest  or  divi- 
dends arising  from  stock  purchased  from 
the  suitors'  money  not  directed  to  be  in- 
vested (and  to  which  interest  they  have  no 
legal  claim)  amounts  to  no  less  a  sum  than 
1,241,188/.  stock.  Even  the  future  interest 
of  this  accumulated  surplus  (without  touch- 
ing the  capital)  would  raise  a  sum  adequate 
for  the  purpose. 

2.  The  sum  of  201,028/.  stock,  the  accu- 
mulated surplus  of  the  Fee  Fund,  after  pay- 
ing all  the  charges  upon  it. 

3.  The  offices  now  occupied  by  the 
Masters,  Registrars,  Clerks  of  Records  and 
Writs,  &c.,  hereafter  to  be  located  in  the 
new  building,  will  produce  probably  50,000/., 
or  a  rent  equal  to  that  amount  of  capital. 

4.  There  will  be  the  saving  of  the  annual 
rent  now  paid  for  the  Taxing  Masters  and 
Lunacy  Offices,  &c.,  which  may  be  esti- 
mated as  equal  to  24,000/. 

uls  to  the  Courts  of  Common  Law  and 
their  Offices: 

These  Courts  at  Westminster  are  also 
insufficient,  though  not  to  the  same  extent 
as  the  Courts  of  Chancery.  Nisi  Prius  and 
Practice  Courts  are  required  for  the  con- 
venient administration  of  justice. 

5.  Towards  the  necessary  funds  for  the 


new  building,  the  Consolidated  Fund  ought 
to  re-fund  a  verv  large  sum.  The  surplus 
fees  paid  into  the  Treasury  to  the  Conso- 
lidated Fund  since  the  1st  January,  1838, 
under  the  1  Vict,  c  30,  cannot  be  much 
less  than  half  a  million.  It  is  true  that 
out  of  these  receipts  the  pensions  and  com- 
pensations allowed  to  the  holders  of  abo- 
lished offices  have  been  paid.  But  we 
maintain  that  pensions  granted  on  effecting 
law  reforms  for  the  benefit  of  the  commu- 
nity should  be  paid  by  the  community  and 
not  by  the  suitors  of  the  present  day. 

6.  To  the  laree  sum  thus  in  justice  avail- 
able, there  will  be  added  a  saving  of  the 
rent  of  all  the  offices  of  the  three  Common 
Law  Courts,  now  paid  to  the  several  ''ancient 
and  honourable  Societies  of  the  Inner 
Temple  for  the  Queen's  Bench;  to  the 
Judges  and  Serjeants  for  the  Common 
Pleas;  and  to  Lincoln's  Inn  for  the  Ex- 
chequer of  Pleas.  These  rents  amount  to 
2,500/.,  or  thereabouts,  and  may  be  valued 
at  50,000/. 

7.  To  these  items  may  be  further  added 
the  sum  of  86,000/.,  the  value  of  the  site 
on  which  the  inconvenient  Courts  at  West- 
minster now  stand :  making  a  total  of 
210,000/.,  as  the  value  of  the  present 
Courts  and  offices,  applicable  towards  the 
expense  of  the  new  building. 

This  sum  of  210,000/.,  with  a  due 
contribution  from  the  accumulated  in- 
terest on  the  Suitors'  Fund,  and  the  se- 
veral Fee  Funds,  will  amply  provide  for 
the  proposed  Courts  and  offices,  and  effect 
one  of  the  most  important  improvements  of 
the  present  day.  If  we  must  not  expect 
any  material  progress  to  be  made  daring 
the  short  period  devoted  to  the  present 
Session,  we  trust  that  early  in  the  next, 
this  measure  will  form  one  of  the  most  pro- 
minent objects  of  Parliamentary  attention. 


^  SUITORS'  RELIEF  IN  CHANCERY. 

PETITION   OF  THE   INCORPORATED    LAW 
SOCIETY. 

To  the  Honourable  the  Commons  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  in  Parliament  assembled. 

The  humble  Petition  of  "The  Society  of 
Attorneys,  Solicitors,  Proctors,  and  others,  not 
being  Barristers,  practisuig  in  the  Courts  of 
Law  and  Equity  of  the  United  Kingdom," 
incorporated  by  Charters  of  King  William 
the  4th  and  Queen  Victoria. 

Shbweth,— That  a  Bill  "  for  the  Relief  of 
the  Suitors  of  the  High  Court  of  Chancery  " 
is  now  pending  before  your  Honourable  House, 
wherein  it  is  proposed  to  provide  that  the 
Salaries  of  all  the  Judges  of  the  Court  of 
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Chancery  should  he  paid  out  of  the  Ck)n8oli. 
dated  Fund  of  the  United  Kingdom,  instead  of 
OQt  of  the  interest  of  the  securities  purchased 
vnlih  the  cash  of  the  suitors. 

Your  petitioners,  while  they  desire  to  express 
their  approbation  of  this  part  of  the  proposed 
measure,  respectfully  submit,  that  the  just  and 
beneficial  relief  to  the  suitors  should  bo  ex- 
tended by  makinpr  the  salaries  of  many,  if  not 
all,  the  officers  of  the  Court,  and  the  expenses 
of  the  establishment  for  conducting  the  busi- 
ness of  the  Court,  also  payable  out  of  the  | 
Consolidated  Fund. 

That  by  the  Statute  passed  in  the  6th  year 
of  the  reign  of  King  George  the  4th,  chapter  41, 
the  Stanop  Duties  on  Law  Proceedings  in  the 
Courts  of  Great  Britain  and  Ireland  were  re- 
pealed as  Taxes  upon  the  Administration  of 
Justice. 

That  the  Right  Honourable  Lord  Langdale, 
the  late  Master  of  the  Rolls,  in  his  evidence 
before  the  Select  Committee  of  your  Honour- 
able House  on  the  Courts  of  Law  and  Equity, 
on  the  14th  May,  1841,  declared  his  opmion 
against  such  taxes  in  the  following  terms : — 
"One  of  the  first  duties  which  the  Govern- 
ment owes  to  the  country  is  to  provide  for  the 
due  administration  of  Justice ;  and  I  think ! 
that  all  expenses  ought  to  be  defrayed  by  the ' 
Government  in  the  discharge  of  that  duty."      | 

That,  in  addition  to  the  fees  paid  by  the 
suitors  towards  the  salaries  of  the  Judges,' 
Masters,  Registrars,  Clerks,  and  other  officers, 
litigating  parties  have  now,  and  always  must 
have,  to  pav  large  sums  for  the  fees  of  their 
counsel  and  solicitors  and  for  the  loss  of  time 
and  expenses  of  their  witnesses. 

That  by  the  annual  return  to  Parliament  of 
the  Accountant-General  of  the  Court  of  Chan- 
cery it  appears  that  the  fees  paid  by  the 
suitors  to  the  officers  of  the  Court  for  the  last 
year  amounted  to  134,467/.  5«.  2d.,  which  was 
applied  in  pa]rment  of  the  salaries,  compensa* 
tions,  and  pensions  of  the  officers  of  the 
Court;  and  that  in  addition  thereto,  the  sum 
of  69,024/.  6s.  7d,  was  paid  out  of  the  Suitors' 
Fund  for  the  salaries  of  Judges,  Masters,  and 
other  officers,  including  10,000/.  for  pensions 
and  compensations  to  retired  officers,  making 
together  203,491/.  Us.  9d,,  and  that  the  sa- 
laries of  the  additional  Judges  recently  ap- 
pointed will  considerably  increase  the  amount. 

That,  according  to  the  Accountant-General's 
account  to  the  1st  October,  1851,  the  aggre- 
gate of  the  Suitors'  Fund  then  amounted  to 
3,832,117/.  8*.  Id.  stock,  consisting— 

First,  of  a  sum  of  2,590,928/.  18*.  fid.,  pur- 
chased  from  time  to  time,  under  the  authority 
of  Parliament,  with  a  portion  of  the  suitors' 
cash  not  directed  to  be  invested. 

Second,  of  a  sum  of  1,241,188/.  9«.  7d.,  pur- 
chased with  the  dividends  of  the  above-men- 
tioned stock,  under  the  like  authority,  after 
deducting  from  such  dividends  the  charges 
which  have  been  imposed  thereon  under  the 
authority  of  Parliament. 

That  the  dividends  received  in  the  year  end- 
ing Ist  October,  1851,  on  the  stock  so  pur- 


chased amounted  to  105,396/.  lOf.  9d.,  from 
which  being  deducted  the  payments  amount- 
ing to  69,024/.  6s.  7d,,  a  surplus  for  that  year 
remains  of  36.372/.  4s.  2d. 

That  the  pensions  and  compensations  in- 
cluded in  such  payments  out  of  the  dividends 
of  the  Suitors'  Fund  are : — 

Pensions  to  retired  Masters,  £.  s.  d.. 
Clerks,  &c 4,983     6     8 

Compensations  to  officers  of 
late  Equity  Exchequer .     .     .     .    5,023  15     2 

Secretaries  to  Vice- Chancel- 
lors, Serjeant-at-Arms,  Tipstaff, 
Ushers,  and  Court  Keepers  .     .   2,627  14     1 

Office  expenses 5,071     9     & 

£17,706  5  7 
That  the  Fee  Fund  originated  under  the  Act 
3  &  4  Wm.  4,  c.  94,  for  the  regulation  of  the 
proceedings  and  practice  of  the  Court  of 
Chancery,  by  which  the  fees  therein  men- 
tioned were  directed  to  be  paid  into  the  Bank 
of  England  to  the  credit  of  the  Accountant- 
General  in  an  account  to  be  entitled  "The 
Suitors'  Fee  Fund." 

That  the  receipts  of  this  Fee  Fund  for  the 
last  year  ending  24th  Nov.,  1851,  amounted 
to  133,842/.  Os.  Sd. ;  and  it  appears  that  the 
charges  thereon  exceeded  tne  receipts  by 
625/.  4j.  6d. 

That  in  those  charges  are  included  the. 
compensations  to  the  holders  of  abolished 
offices,  and  to  others  whose  salaries  are  re- 
duced, viz. : — 

Compensation  to  two  Masters  £.  s.  J. 
for  diminution  of  income  .  •  .  1,450  0  0 
Ditto  Registrars  for  ditto  .  .  4,000  0  0 
Ditto  to  Clerk  of  Entries  for 
diminution  of  income  ....  100  0  0 
Ditto  Examiner  and  Clerk  .  400  0  0 
Ditto  Clerk  of  Petty  Bag  .  .  500  0  0 
Ditto     Six     Clerks,     Sworn 

Clerks,  &c 38,789    0     O 

Peimott  to  Master  of  Reports  .   2,250    0    0 
Office  expenses 2,378  10    2 

£49,867  10  a 
That  in  order  fully  to  provide  for  the 
salaries  and  compensations  payable  out  of 
the  Fee  Fund,  a  larger  annual  sum  has  been 
raised  (most  unnecessarily  and  to  the  suitors 
most  oppressively)  than  such  salaries  and 
compensations  actually  amount  to,  and  in  the 
course  of  several  years  the  surplus  fees  have  at 
length  amounted  to  201,028/.  2s.  3d. 

That  by  the  Accountant-General's  annual 
account  to  24th  November,  1851,  it  appears 
that  the  payments  in  the  Lunacy  Department, 
including  1,598/.  for  compensations,  amounted 
in  that  year  to  the  sum  of  •  .  £11,195  10  10 
WhUst  the  receipts  were  only  .       7,077  13    0 

Leaving  a  deficiency  of  .  .  .  £4,117  17  10 
Your  petitioners  submit  to  your  Honourable 
House,  that  to  burden  the  present  suitors  with 
the  charges  attending  the  carrying  into  effect 
the  alterations  and  reforms  previously  enacted 
is  manifestly  unjust,  and  that  such  burthen  for 
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eflPectmff  a  public  benefit  should  be  borne  by 
the  public  at  large. 

Your  petitioners,  bowerer,  admit  that  in  a 
considerable  class  of  cases  in  the  Courts  of 
Equity,  wherein  the  Court  acts  as  a  trustee  of 
the  property  m  question,  and  where  the  time 
of  officers  and  clerks  is  prindpallv  occupied  in 
the  details  incident  to  suits  for  tne  due  admi- 
nistration of  such  property,  it  is  but  just  and 
proper  that  a  reasonable  per  centage  or  ad 
valorem  charge  should  be  pud  by  the  parties 
beneficially  interested  ^erem  for  the  care  and 
management  thereof. 

That  the  stock  standing  in  the  name  of  the 
Accountant-General  in  uie  various  suits  now 
pending  in  the  Court  of  Chancery  amounts  to 
46,000,000/.  or  thereabouts,  and  the  average 
of  the  annual  payments  into  Court  7,000,000/. 

That  in  order  to  raise  a  fund  for  the  uayment 
of  the  officers  and  clerks  engaged  in  tne  busi- 
ness of  those  Sluts,  a  small  per  centage  should 
be  charged  on  moneys  paid  mto  Court.^ 

Tour  petitioners  tnerefore  humbly  prav  that 
the  suitors  of  the  Court  of  Chancery  may  oe  re- 
lieved, not  only  from  the  payment  of  the  salaries 
oi  the  Judges,  but  from  the  compensations 
payable  to  the  holders  of  abolished  offices,  and 
the  pensions  of  retired  officers ;  and  from  the 
salaries  of  the  officers  in  attendance  on  the 
Courts;  and  from  the  office  expenses;  and 
from  the  salaries  of  the  Masters  and  Regis 
trars ;  and  from  the  deficiency  in  the  Lunacy 
Department;  and  that  the  remaining  sum 
payable  for  the  salaries  of  Clerks  engaged  in 
the  business  of  the  suitors  may  be  raised  by 
the  per  centage  above  mentioned. 

And  your  petitioners  will  ever  pray. 


REPEAL  OF  CERTIFICATE  DUTY. 


ing  Sessions  again  and  again  decided  by 
large  majorities  in  favour  of  the  repeal,  ana 
therefore  it  could  scarcely  be  necessary 
again  to  debate  the  question. 

However,  it  will  have  been  observed  that 
Lord  Robert  Grosvenor  lost  no  time  in 
cidling  the  attention  of  the  House  to  the 
claims  of  the  Profession,  for  on  the  night  of 
the  financial  statement  he  expressea  his 
regret  that  the  Chancellor  of  the  Exchequer 
bad  made  no  allusion  to  tlie  Duty  on  At- 
torneys' Certificates,  and  gave  notice  of  his 
intention  to  move  for  leave  to  bring  in  the 
Bin  to  Repeal  the  Tax  on  Tuesday,  the 
25th  instant.  The  motion  fbrtoxiatety 
stands  second  on  the  list  of  business  for 
the  evening  sitting,  and  may  therefore  be 
fully  expected  to  come  on  at  a  finvourable 
time. 

We  understand  that  the  most  strenuous 
exertions  will  be  made  to  ensure  the  at« 
tendance  of  the  members  who  are  faTonrable 
to  this  just  claim  of  the  Profession.  Al- 
ready upwards  of  160  petitions  have  been 
presented  from  various  parts  of  the  countiyt 
from  Irdand  and  Scotland  and  the  Metro- 
pditan  Societies.  Several  hundreds  more 
may  be  expected  in  time  for  the  motion  i 
and  seemg  that  justice  is  on  the  side  of  the 
claim,  and  that  its  amount,  though  large, 
(and  indeed  intolerable  to  many,)  is  but  me 
five-hundredth  part  of  the  annual  income, 
it  surely  ought  to  be  given  up ;  the  more 
especially  as  the  emoluments  of  the  attop* 
nejs,  by  the  reforms  in  the  Law,  have  been 
to  the  majority  of  them  minonsly  reduced. 

It  is  trusted  that  every  practitionery 
thoQ^  he  may  not  feel  the  pressure  of  the 
tax  to  the  same  degree  as  many  of  his  bre* 
thren,  will  exert  nimself  for  the  general 


It  appears  that  the  new  Chancellor  of 
the  Exche^r  considers  it  nrudentto  mtkt 
no  immediate  change  in  tne  financial  ar- 
rangements of  his  predecessor,  and  having  ^^^^ 

resisted  the  remission,  amongst  the  rest,  of.  ;;fi;f  of"the  whole  bodyli}  ^I^gii*  the  mei^ 
the  "Taxes  on  Knowledge."   as  thev  areli. i- -n.-v .  _?.t- •'_i_ ?!!^ t.. 


Taxes  on  Knowledge,*'  as  they  are 
called,  consisting  of  the  duties  on  paper, 
newspi4)er  stamps,  and  advertisements,  it 
could  perhaps  be  scarcely  expected  that 
the  tax  on  Lawyers  would  form  the  only  ex- 
oeptik>n  to  the  general  rule. 

He  adverted  not  to  the  difference  between 
the  Certificate  Tax  and  all  other  Imposts, 
in  that  the  latter  fall  on  the  whole  commu- 
nity, whilst  the  former  is  a  burthen  on  one 
dass  only.  The  other  taxes  cannot  be  con- 
demned, as  bein^  not  only  impolitic  and  un- 
'ist,  but  oppressively  unequal.  It  seems  to 
lave  been  forgotten,  also,  that  the  House 
of  Commons  has  already  in  the  two  preced- 


ha 


^  Besides  that  sum  of  earii,  tiie  aversge 
amount  of  stodc  tnnaferred  into  Court  is  ako 
7,0O0iyO0OL  annually,  and  a  ponadsge  of  Id. 
per  pooad  on  I4/)00^00(M.  would  yield  about 
60,0001. 


hers  of  Parliament  with  whom  he  may  be 
acquainted  to  render  this  act  of  common 
justice  without  further  delay.  If  there  be 
a  good  majority,  on  bringing  in  the  biH,  ire 
cannot  believe  ^at  the  present  Chancdlor 
of  the  Exchequer  will  further  oppose  relief. 


THE   LAW   REVIEW   AND 
LEGAL  OBSERVER. 


THE 


The  Law  Renew,  published  on  the  1st  of 
the  present  month,  opens  with  a  sometriiat 
discunivv  article,  upon  **  Lord  Derby's  Policy 
as  to  Law  Reform,"  in  the  course  of  which  oar 
able  contemporary  finds  occasion  to  quarrel 
with  a  very  unpretending  paragraph  which 
appeared  ia  this  poblieation  some  weeks 
since,  announcing  that  the  causes  tried  na 
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the  Circuits,  which  had  just  then  clo8ed»  were 
under  the  usual  average,  and  obterrinfc  that 
*'  die  transition  state  bad  continued  long  enough 
to  inflict  injury  upon  the  legal  Profession  and 
the  public/'  and  that  ''in  the  then  present 
temper  of  Parliament^  it  was  vain  to  expect 
that  important  measures  of  legal  reform  would 
obtain  adequate  attention  or  consideration." 
It  "  amuses "  our  contemporary^  it  seems,  to 
find  persons  who  ascribe  the  depression  of  the 
Profession  to  recent  reforms  in  the  law  instead 
of  the  state  of  the  law  itself,  and  after  admitting 
a  fiKt  neither  alleged  nor  denied,  "  that  the 
temper  of  Parliament  is  adverse  to  the  Profes- 
sion/' the  writer  prophecies,  that  "  this  so  far 
from  being  mitigated  will  become  more  fierce, 
and  can  only  be  changed  by  an  alteration  of 
the  policy  of  the  Profiession  with  respect  to 
Law  Reform." 

Now,  it  does  not  appear  to  us  to  tnvolye  any 
condemnation  of  recent  reforms  in  the  law,  to 
assert  that  a  transition  state  is  injurious.  We 
had  thought  this  partook  very  much  of  the 
natore  of  a  truism ;  but  it  requires  a  blind  ad- 
nuration  for  Law  Reform  to  imagine  that 
every  change  that  has  taken  place  within  the  last 
10  years  is  an  improvement,  or  to  overlook  the 
feet  that  many  of  those  changes  have  produced 
unmitigated  mischief. 

Our  contemporary  seems  to  think  that  the 
Bv  are  fully  alive  to  the  necessity  of  adapting 
the  legal  institutions  of  the  country  to  present 
times  and  uses,  as  evinced  by  the  number  of 
candidates  for  seats  in  Parliament  starting  from 
that  branch  of  the  Profession*  We  can  ven- 
ture to  assure  our  enthusiastic  contemporary, 
who  hints  some  misgivings  on  this  point,  that 
the  other  branch  of  the  Profession,  sJthough  it 
does  not  furnish  an  equal  number  of  candi- 
dates for  seats  in  the  Legislature,  is  at  least  as 
anxious  as  the  Bar  to  afford  disinterested  sup- 
port and  assistance  to  every  judicious  and  weU- 
eoandered  attempt  to  improve  the  law  and  its 
piocedare.  No  retU  reform  of  the  law  has  been 
or  is  likely  to  be  resisted  by  thai  branch  of  the 
Profession,  the  manifest  interest  of  which  it  is 
to  have  the  laws  cheaply,  expeditiously,  and 
satisfactorily  administered. 

NOTES  ON  EQUITY. 

DISCOYBRT.  —  PRIVILEOKD   COMMUNICA- 
TION.— soucrroR  and  cTiIent. 
On  sa  appeal  to  Lord  Chancdlor  Truro 
horn  the  oraer  of  Tiee-CIuuioellor  Knight 
Bivoe  direetmg  th«  pfoduetiom  of  oeitain 


documents,  the  following  questions  arose  :-— 
Ist.  Whether  communications  which  would 
be  privileged  if  they  had  taken  place  be- 
tween solicitor  and  client,  or  between 
solicitor  and  client  through  an  agent  not  a 
party  to  the  suit  or  the  partner  of  a  party, 
are  to  be  refused  protection  because  they 
are  made  between  and  through  parties  to 
the  suit.  2nd.  Whether  protection  ought 
to  be  limited  to  confidential  communica- 
tions made  in  reference  to  litigation  be- 
tween the  same  parties  to  the  suit,  and 
ought  not  to  be  extended  to  litigation  as  to 
the  same  or  similar  matters  between  other 
parties. 

The  facts  were  briefly  these  :— 

The  defendants  in  a  suit  were  shareholders 
in  a  company,  and  had  been  authorised  by  the 
other  shareholders  to  wind  up  its  affairs,  and 
for  this  purpose,  amonsr  other  things,  to  send 
out  agents  to  India.  The  plaintiffs  in  the  suit 
having  brought  actions  agunst  the  defendants 
as  shareholders,  in  respect  of  certain  deben* 
tures  issued  by  the  company,  the  defendants 
filed  a  bill,  on  behalf  of  themselves  and  the 
other  shareholders,  to  restrain  the  actions,  and 
to  obtain  relief  in  respect  of  the  debentures. 
The  plaintiffs  then  filed  a  bill  against  the  de- 
fendants for  discovery  in  aid  of  the  actions. 
From  the  answers  of  the  defendants  to  this  bill, 
it  appeared  that  they  had  in  their  actual  pos- 
session, certain  letters  which  had  passed  be- 
tween the  defendants  and  the  directors  and 
shareholders  of  the  company  and  the  agents  in 
India,  after  the  dispute  had  arisen  and  ta  eoa- 
temptation  of  and  peudina  proceedings  in  re- 
spect of  the  dispute,  and  for  the  purpose  of 
assisting  the  defence  of  the  defendants  snd  the 
other  shareholders. 

On  a  motion  by  the  plaintiffs  for  the  produc- 
tion of  these  letters,  tiie  defendants  sunmitied 
that  they  were  not  bound  to  produce  them, — 
first,  because  they  held  them  on  behalf  of 
themselves  and  also  of  the  other  shareholders 
of  the  company  who  were  not  parties  to  the 
suit;  and,  secondly,  because  the  letters  fell 
within  the  class  of  privileged  communications. 

The  Court  decided  that  the  defendants 
sufficiently  represented  the  whole  body  of 
shareholders  for  the  purposes  of  litigation, 
and  that  so  far  as  the  parties  by  or  to 
whom  the  letters  were  sent  were  share- 
holders of  the  company,  the  letters  were  not 
privileged,  and  ordered  their  production.  It 
was  also  held,  that  although  the  letters  re- 
lated to  the  matters  in  dispute  and  arose 
out  of  communications  between  the  share- 
holders themielves,  with  a  view  to  their  de^ 
fence  in  the  suit,  that  circumstance  formed 
no  ground  of  protection.  And  the  Court 
declared  that  professional  privilege,  as^  a 
ground  of  exemption  from  the  production 
of  documents^  is  adopted  simply  from  ne- 
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cessity,  and  ought  to  extend  no  further  than 
absolutely  necessary  to  enable  the  client  to 
obtain  professional  advice  with  safety. 

From  the  Lord  Chancellor's  judgment  on 
this  second  point,  relating  to  professional 
privilege,  we  extract  the  following : — 

"  With  respect  to  the  second  fi^round  of  pro- 
tection, namely,  that  of  privilege,  I  will  con- 
sider the  documents  with  reference  to  the  per- 
sons hy  and  to  whom  they  were  written,  and 
also  in  relation  to  their  character  and  object. 
Some  of  the  documents  consist  of  communica- 
tions between  the  defendants  or  some  of  the 
shareholders  on  the  one  hand,  and  the  solici- 
tors of  the  company  on  the  other  hand,  after 
the  dispute :  these  latter  documents  are  clearly 
exempted  from  production,  and  such  would  be 
the  case,  even  if  they  were  made  through  the 
medium  of  an  agent  of  the  solicitors ;  this  is 
established  by  Reid  v.  Langlois,  I  Mac.  &  G. 
627,  and  by  Steele  v.  Stewart,  1  Phil.  471. 
Other  documents  consist  of  letters  by  the  de- 
fendants Elliott,  Wilson,  and  Brownrigg,  to  the 
directors,  to  the  secretary,  and  to  the  agents  in 
India,  and  were  confidential  communications 
after  the  matters  in  question  in  the  suit  had 
arisen,  and  in  contemplation  of  or  pending 
proceedings  in  respect  of  various  matters,  and 
in  particular  of  the  claims  of  the  plaintiffs,  and 
for  the  purpose  of  communicating  to  the  per- 
sons to  whom  they  were  addressed  the  pro- 
ceedings adopted  in  respect  of  such  claims,  and 
the  opinion  of  the  legal  advisers  consulted  by 
the  defendants,  or  for  the  purpose  of  being 
submitted  to,  or  of  obtaining  information  to  be 
submitted  to,  such  l^ral  advisers  and  the 
shareholders.  Other  documents  consist  of 
letters  to  the  defendants  Elliott,  Wilson,  and 
Brownrigg,  by  the  directors,  or  the  secretary,  or 
the  agents  in  India,  and  are  confidentid  com- 
munications after  the  matters  in  question  in 
the  suit  had  arisen,  and  in  contemplation  of  or 
pending  proceedings  in  respect  of  various 
matters,  and  in  particular  of  the  plaintiffs' 
claims,  and  for  the  purpose  of  being  communi- 
cated to  such  legal  advisers  and  shareholders, 
and  for  the  purpose  of  obtaining  their  opinion 
thereon  :  and  aU  the  documents  enumerated  in 
the  second  and  third  schedules  were  con fi- 
dential  documents  written  after  the  matters  in 
question  in  this  suit  had  arisen,  and  in  con- 
templation  of  or  pending  proceedings  in  respect 
of  such  matters,  and  for  the  purpose,  among 
other  objects,  of  assisting  the  defence  of  the 
defendants  and  the  shareholders  against  any 
claims  or  proceedings  in  respect  of  such  matters. 
"  Now,  so  far  as  the  parties  by  or  to  whom 
these  letters  were  sent  were  shareholders,  I  am 
of  opinion  that  the  letters  are  not  privileged, 
except  such  parts  thereof  as  contain  the 
opinions  of  legal  advisers.  It  was  decided  in 
Whitbread  v.  Gumey,  I  Younge,  641,  that 
where  there  are  several  defendants,  they  are 
bound  to  produce  letters  which  have  passed 
between  them  with  reference  to  their  defence ; 
and  in  the  recent  case  of  Goodall  v.  lAttle,  1 
Sim.,  N.  S.,  155,  Lord  CranworthhsA  decided. 


that  '  there  is  no  protection  as  to  letters  be* 
tween  parties  thenuelves  or  from  a  stranger  to 
a  party,  merely  because  such  letters  may  have 
been  written  in  order  to  enable  the  person  to 
whom  they  were  sent  to  communicate  them  in 
professional  confidence  to  his  solicitor.'  Pro- 
fessional privilege  is  a  ground  of  exemption 
from  production  adopted  simply-  from  neces- 
sity, as  forcibly  shown  by  Lord  Brougham  in 
Greenough  v.  Gaskell,  I  Myl.  &  K.  98,  and 
ought  to  extend  no  further  than  absolutely  ne* 
cessary  to  enable  the  client  to  obtain  profes- 
sional advice  with  safety ;  beyond  what  is  ab- 
solutelv  necessary  for  this  purpose,  it  ought 
not  to  oe  allowed  to  curtail  that  most  import* 
ant  and  valuable  power  of  a  Court  of  Equity, 
the  power  of  compelling  a  discovery. 

''In  this  case  all  the  parties  interested  in  the 
documents  are  virtually  before  the  Court,  the 
defendants  representing  the  whole  partnership ; 
and  the  defendants  have  the  actual  possession 
of  the  documents.  These  two  circumstances 
are  not  to  be  found  combined  in  any  case 
where  the  production  and  inspection  of  docu- 
ments have  been  refused  upon  the  ground  of 
the  interest  of  other  parties  than  the  immediate 
defendants  in  the  documents  of  which  the  in- 
spection has  been  asked,  or  upon  the  grounds 
connected  with  the  possession;  and,  under 
such  circumstances,  I  think  there  is  no  prin- 
ciple which  exempts  documents  so  circum- 
stanced from  inspection. 

"  With  regard  to  the  character  of  the  papers, 
the  objection  to  production,  upon  the  ground 
that  they  relate  to  the  matters  in  dispute  in  the 
cause,  and  arose  out  of  communications  be- 
tween the  parties  themselves  with  a  view  to 
their  defence  in  the  suit,  is  not  supported 
either  upon  principle  or  authority.  The  appeal 
must  therefore  be  dismissed,  and  with  costs." 
— G/yn  V.  Caulfield,  3  M'N.  &  G.  463. 


LEGAL  ANTIQUITIES. 

SALABIES  OF  THE   JUDGES. 

In  the  discussions  which  are  taking  place 
in  regard  to  the  salaries  of  the  Juc^s,  it 
may  not  be  uninteresting  to  notice  the 
amount  of  their  fees  and  emoluments  in 
ancient  times.  From  Mr.  Foss's  valuable 
and  learned  work  on  "  The  Judges  of  Eng- 
land," we  extract  the  following  from  the 
reign  of  Edward  III.,  commencing  in  the 
year  1327:— 

"The  salary  of  the  Chief  Justices  of  both 
Benches,  at  the  beginning  of  the  reign,  was 
40/.  each,  and  that  of  other  Judges  40  marks 
each.  The  latter  stipend  was  all  that  was  then 
given  to  the  Chief  Baron  and  his  associates  in 
the  Exchequer. 

"  By  Stat.  20  Edward  III.,  c.  1,  after  enact- 
ing  that  the  Judges  are  to  take  no  reward  from 
any  one  but  the  king,  it  is  especially  stated 
that  '  for  this  cause  we  have  increased  the  fees 
(les  fees)  of  the  same  our  Justices,  in  such 
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'  as  it  oaght  reasonably  to  suffice  them.' 
This  increase  is  also  particalarly  referred  to  in 
the  proceedings  against  William  de  Thorpe  for 
corruption  four  years  afterwards. 

**  This  seems  to  contradict  Dugdale's  asser- 
tion that  they  were  reduced  from  the  twenty- 
iiftb  year.  He  allows,  however,  that  he  sees 
no  direct  certainty;  and  the  instances  of 
smaller  amounts  which  he  produces  may  have 
been  the  balances  after  previous  payments,  or 
instalments  of  what  was  due ;  for  the  Treasury 
was  not  always  ready  to  pay  in  full. 

"The  word  'fce^  in  the  statute  evidently 
meant  the  salary  paid  to  them  by  the  king,  that 
being  the  ordinary  name  given  to  it;  and  had 
no  reference  to  any  larger  payments  to  which 
the  Judges  were  entitled  on  proceedings  before 
them. 

"It  is  curious,  however,  that  the  salaries 
themselves  were  not  increased;  but  the  ex- 
preisions  of  the  statute  and  the  king  are  ex- 
plained by  entries  on  the  Issue  Roll  of  44  Ed- 
ward IILy  1370,  which  has  been  published  in 
extenso  by  Mr.  Frederick  Devon ;  where  the 
following  payments  to  the  Judges  wiU  show 
that,  though  no  change  was  made  in  their  sti- 
pulated salaries,  additional  allowances  were 
separately  granted  to  them. 

"John  Knyvet,  Ch.  K.  B.,  had  40/.  yearly 
for  his  fee  in  the  office ;  but  he  had  also,  by 
letters  patent  'lately  granted,'  100  marks 
yearly,  to  be  received  so  long  as  he  should 
remain  in  the  office.  Of  this  he  received  20/. 
on  November  14,  in  part  payment  of  50  marks 
then  payable  to  him ;  and  on  November  28  he 
received  13/.  6«.  8c/.,  the  balance.  In  the 
latter  entry  the  grant  is  stated  to  be  for  his 
'good  service,  and  that  he  might  more  Btly 
maintain  his  estate.' 

"  Thomas  de  Ingelby,  the  only  Puisne  Judge 
of  the  Kings  Bench  at  that  time,  received  40 
mariu  as  his  annual  fee ;  but  he  also  received 
90/.  a  year  as  a  Judge  of  Assize ;  and  likewise  | 
an  additional  grant  of  40/.  per  annum,  beyond  I 
the  fee,  appointed  to  be  paia  to  him  as  long  as  , 
he  should  remain  in  the  office. 

"Robert  de  Thorpe,  Ch.  C.  P.  had  40/.  for  I 
his  fee  of  office ;  with  an  additional  40/.,  which  , 
is  described  as  having  been  granted  to  him  for 
life,  for  his  good  service,  and  that  he  might  i 
more  fitly  maintain  the  military  order  which  he  | 
had  received  from  the  king.  | 

"The  other  Judges  of  the  Common  Pleas 
mentioned  in  this  roll  are  John  de  Moubray,  | 
William  de  Wychingham,    and    William  de 
Fyncheden ;   all  of  whom  have  40  marks  as  I 
their  fee,  also  20/.  as  Justices  of  Assise ;  and 
Moubray  40  marks,  and  the  two  others  40/.  I 
by  additional  grants.  | 

"The  Chief  Baron,  and  the  two  other 
Barons  of  the  Exchequer,  had  each  of  them  40 
marks  for  their  annual  fee :  but  the  chief  had 
also  20/.  as  a  Justice  of  Assize,  which  the 
otibers  had  not ;  showing  that  they  were  not 
employed  in  that  duty.  One  of  them,  how- 
efer,  Almaric  de  Shirland,  had  an  additional 
grant  of  40  marks,  for  services  rendered  and 
to  be  rendered,  until  otherwise  provided  for. 


"The  same  record  shows  us  that  there  wer^ 
also  some  seijeants  who  were  employed  a" 
justices  of  assize,  and  received  salaries  tor  tha^ 
duty  of  20/.  a  year  each." 

ORIGIN  OF  MASTERS  IN  CHANCERY. 

These  ancient  officers,  whose  vocation  it 
seems,  by  common  consent,  is  about  to  be 
abolished,  are  thus  described  by  Mr.  Foss : 

"There  is  nothing  positively  to  show  the 
number  of  the  senior  clerks  of  the  Chancery, 
{in  whose  place  the  Masters  of  that  Court  now 
stand,)  unless  the  summons  that  was  addressed 
to  Robert  de  Pykering  and  to  ten  others  in  30 
Edward  I.,  commanding  them  to  appear  before 
the  Chancellor  to  give  counsel  on  certain  ardu* 
ous  affairs,  and,  if  needful,  *  by  the  inspection 
of  their  books,'  is  to  be  consiaered  as  mclud« 
ing  them  all,  except  Adam  de  Osgodby,  the 
Master  of  the  Rolls.  Most  of  the  persons  so 
addressed  were  undoubtedly  clerks  in  the 
Chancery ;  perhaps  all  of  them :  but  if  so,  the 
number  must  hare  been  greater  than  twelve, 
because  there  were  several  others  who  notori- 
ously held  that  place  both  before  and  after  that 
date.  If  the  number  of  clerks,  including  the 
Master  of  the  Rolls,  did  not  exceed  twelve,  as 
is  generally  siipposed,  there  must  have  been 
some  other  officers  of  the  Court  who  were 
equally  entitled  to  attend  the  Parliament,  as 
the  persons  summoned  apparently  on  this  ac- 
count frequently  extend  beyond  that  number. 

"  We  have  seen  that  several  of  them  acted 
for  the  Chancellor,  holding  the  seal  when  he 
was  absent ;  and  in  addition  to  their  attend- 
ance in  Parliament,  several  instances  of  their 
being  appointed  proxies  for  bishops  and 
abbots  occur  in  this  reign,  and  of  their  being 
named  as  receivers  and  triers  of  petitions." 

ANCIENT  PLEADINGS. 

'*  Pleadings,"  in  their  old  legal  form  are» 
it  seems,  doomed  to  speedy  annihilation, 
and  their  place  to  be  supplied  by  a  state- 
ment of  the  complaint  or  defence  in  "  plain 
and  intelligible  language,"  —  meaning,  no 
doubt  papular  and  not  technical  language. 
From  the  same  ample  store-house  of  legal 
history,  to  which  we  have  referred,  we  ex- 
tract the  following  notice  of  our  system  of 
pleading  in  the  year  1362 : — 

"The  pleadings  in  the  Courts  had  been 
hitherto  carried  on  in  French.  But  that  lan- 
guage was  almost  entirely  unknown  to  the 
people  of  England,  who  began  with  justice  to 
complain  that  their  rights,  their  liberties,  and 
their  lives,  were  subject  to  laws  which  they 
could  not  understand  :  and  that  in  their  suits 
with  each  other,  they  knew  not  what  was  said 
either  for  or  against  them  '  by  their  seijeants 
or  other  pleaders.'  No  possible  advantage 
arising  from  the  continuance  of  the  absura 
practice,  the  king  was  desirous  of  granting  his 
people  a  boon  by  which  they  would  be  mate- 
rially benefited,  and  he  himself  lose  nothing; 
and  accordingly,  by  a  statute  passed  at  MuU 
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chaelmas,  36  Edward  IIL,  1362,  c.  15,  it  was 
enacted,  that  from  the  fifteenth  of  Hilary  then 
next,  all  nleas  whatever  should  he  pleaded,  de- 
fended, debated,  and  judged  in  the  English 
tongue,  but  that  they  should  be  entered  and 
eordUed  in  Latin. 

"An  awful  pestilence  oTerrun  England  in 
1349,  23  Edward  III.,  and  raged  so  tremend- 
ously that  the  Courts  did  not  sit  in  Trinity 
Term  of  that  year.  The  Rolls  also  of  Trinity 
Term,  35  Edward  III.,  1361,  are  wantmg,  on 
account  of  a  recurrence  of  t^  same  cal^ity. 
The  proceedings  of  the  latter  term  were  twice 
a^oumed ;  at  first  to' the  morrow  of  die  Na- 
tivity of  St.  John  the  Baptist,  and  then  to  the 
octave  of  St.  Michael.''--From  "Fbst's  Judges 
of  Englamd,'' vol.  3. 

COURT  OF  CHANCERY. 

NEW   ORDBR   OP  COURT.  —  INVESTMENT  OF 
DIVIDENDS   AND   ACCUMULATIONS. 

T^  4M  dag  of  Mag,  1852. 
Whereas  under  and  by  virtue  of  an  Act 
{MBsed  in  the  36th  year  of  llie  reign  of  his  Ma- 
jesty King  George  the  Third,  chap.  62,  intituled 
An  Act  for  repealing  certain  Duties  on  Legacies 
and  shares  of  Personal  Estates  and  for  grant- 
ing other  Duties  thereon  in  certain  Cases,  and 
of  An  Act  passed  in  the  37th  year  of  the  reign 
of  his  said  Majesty,  chap.  135,  to  explain  and 
amend  the  said  Acts,  it  is  enacted  that  monies 
paid  in  under  the  first-recited  Act  into  the 
Bank  of  England  with  the  privity  of  the  Ac- 
coontant-General  of  the  High  Court  of  Chan- 
cery when  paid  in,  be  laid  out  by  the  said  Ac- 
eountant-General  without  any  formal  request 
for  that  purpose  in  the  purcuiase  of  Bau  3L 
per  cent.  Annuities.  By  virtue  of  the  powers 
contained  in  the  last-mentioned  of  the  said 
Acts,  and  of  all  other  powers  enabling  him  in 
that  behalf,  The  Right  Honourable  Edward 
Bortenshaw,  Lord  St.  Leonards,  Lord  High 
Chancellor  of  Great  Britain,  doth  hereby  order 
and  direct  that  the  AccountanUGeneral  be  at 
liberty,  unless  he  shall  have  received  on  behalf 
of  some  party  claiming  to  be  entitled,  notice  in 
writing  of  an  intended  application  to  the  Court 
for  otherwise  disposing  of  the  fund,  from  time 
to  time  to  lay  out  and  invest  the  Dividends  on 
such  Stockwhen  so  purchased,  and  all  Accumu- 
lations thereon  as  the  same  sludl  accrue  due  in 
the  purchase  of  like  Bank  31,  per  cent.  An- 
nuities, without  any  formal  request  for  that 
purpose,  and  place  the  Stock  purchased  with 
sucn  Dividends  to  the  said  several  matters  and 
accounts  to  which  the  original  sums  of  Stock 
respectively  stand,  and  Uie  Accountant-Ge- 
nend  is  to  declare  the  trust  thereof  when  pur- 
chased, subject  to  the  further  order  of  this 
Court,  and  for  the  purposes  aforesaid  the 
Accountant- General  is  to  draw  on  the  Bank 
according  to  the  forms  prescribed  by  the  Act 
of  Parliament  and  the  General  Rules  and 
Orders  of  the  Court  in  that  case  made  and 
provided. 

St.  Leonards,  C* 


BANKRUPTS'  BALANCE  SHEETS. 

To  the  Editor  pfike  Legal  Observer. 
Sir, — According  to  the  present  practice  of 
the  Bankruptcy  Courts,  a  bankrupt  who  is 
supposed  to  have  given  up  every  shilling  he 
possesses  to  his  creditors,  is  under  the  neces- 
sity of  incurring  a  subsequent  expense  of  some 
402.  or  50/.  in  the  employment  of  a  professed 
accotmtant  to  prepare  a  balance-sheet,  in  such 
form  as  the  Court  requires,  before  he  can  pass 
his  examination :  and,  in  a  case  within  my  own 
experience  within  the  last  few  days,  a  bank- 
rupt has  been  taxed  to  the  extent  of  61/.  in 
order  to  get  this  document  framed.  This 
happened  too  in  a  simQl  estate,  in  which  the 
assets  only  amounted  to  about  2,000/.  and  the 
debts  to  3,000/.  This  ought  not  to  be !-— Here, 
a  man,  who  wishes  to  act  honestly,  has  either 
to  submit  to  remain  uncertificated,  or  to  hepn 
the  world  again  witli  a  fresh  debt  (supposug 
he  can  get  credit)  of  61/.  hanging  over  him, 
after  he  is  stqtposed  to  have  been  cleared  of  ali 
his  liabilities. 

Either  the  Court  should  be  satisfied  with 
such  a  plain  inartificial  statement  of  his  afj^urs 
as  an  ordinary  man  of  business  can  give,  or,  if 
it  exacts  a  skilfully  got  up  document,  such  as 
none  but  professed  accountants  habituated  to 
its  preparation  can  frame,  it  should  provide  for 
the  cost  of  it  out  of  the  estate,  or  some  other 
available  fund.  But  however  that  may  be,  it 
is  quite  contrary  to  the  spirit  of  the  Bankrupt 
Law  to  saddle  the  bankrupt  with  the  burdMn 
of  such  a  cost.  It  involves  too  in  all  country 
cases,  within  the  large  drde  of  the  London 
district,  the  further  charge  of  the  bankrupt's 
continued  attendance  in  London  upon  his  ac- 
countant during  the  period  of  the  preparation 
of  the  balance-sheet,  away  from  his  home  and 
family  :->and  the  small  allowance  for  rnvn- 
tenance  usually  allowed  out  of  the  estate  is  quite 
inadequate  to  this  additional  expense;  thos 
further  again  involving  the  unlucky  bankrupt. 
The  practice  of  the  CommissionerB  varies 
much  in  directing  an  aUowance  out  of  tbs 
estate  towards  these  expense8--Hn  tiiefil/.  cam^ 
the  bankrupt  only  got  5/.  towards  his  babnce- 
sheet,  although  his  dividend  promises  to  be 
large  and  his  inteffrity  is  unimpeachable;  so 
that  he  has  had  to  borrow  66/.  for  the  baknee- 
sheet  alone,  besides  the  funds  necessary  to 
meet  his  expenses  in  London,  the  maintenance 
money  allowed  by  the  Court  having  been  ex- 
hausted by  the  expenses  of  his  family  at  home ; 
and  with  whom  he  might,  but  for  the  tecfani. 
cal  balance-sheet  required,  have  spent  his  time, 
at  no  extra  expense,  in  framing  a  business 
statement  of  his  afiTairs ;  and  thus  been  enabled 
to  begin  the  worid  anew,  a  free,  and  reaUg  chs- 
charged  man,  instead  of  having  his  future  ex- 
ertions harassed  and  encumbered  by  a  debt  of 
70/.  or  80/. 

If  every  banknmt  were  furnished  with  a  list 
of  reouisitions  of  all  the  accounts  and  inforam- 
tion  be  would  be  boond  to  mxppiy,  surely  ike 
official  assignee,  or  an  acooontant  allowed  bg 


Notes  qf  the  Week^^StaU  qf  Law  BiOs.^Svq^erwr  Courti :  Lord  Ckaneelhr.  33 


t!ie  Court,  migbt  put  the  results  into  the  re- 
quired shape,  and,  if  necessary,  send  it  to  the 
bankmpt  to  finally  settle  hefore  filing  the  do> 
cnment  in  Court,  lliis  would  seem  to  insure 
an  the  information  the  creditors  could  find  ne- 
cessary. But  wkaterer  may  he  the  course  of 
remedy,  it  cannot  be  questioned  that  the  hank- 
rapt  ought  to  he  relieved  from  the  heavy  tax  of 
paying  a  professed  accotmtant. 

A  Solicitor. 


has  accepted  the  office  of  Steward  of  her  Ma- 
jesth^s  Manor  of  Hempholme. 

Sir  FUzroy  Ketty,  Knight,  for  the  Eastern 
Division  of  the  County  of  Suffolk,  in  the  room 
of  Frederic  Baron  Rendlesham,  deceased. 


NOTES  OF  THE  WEEK. 

QtrUN'B  BENCH   8ITTI1CG8. 

?  Ths  Adjournment-day  for  the  trial  of  Causes 
in  London,  is  fixed  for  Friday,  May  14» 

COCNTT   COUBT  APPBAI^. 

Thjt  Court  of  Queen's  Bench  will  sit  to  hear 
Appeals  from  the  County  Courts  on  Monday 
next,  the  lOth  May,  at  10  o'clock. 

Two  or  more  of  the  Puisne  Judges  of  the 
Court  of  Common  Fleas  will  sit  aa  a  Court  of 
Appeal  on  Tuesday,  the  11th  day  of  May,  to 
hear  and  determine  appeals  from  the  County 
Courts,  pursuant  to  the  Statute  13  &  14  Vict 
c6l. 

NXW  HSMBKR8   OF  PARLIAMENT. 

Wmittm  LoMleti,  Esq.,  for  Worcester,  in  the 
room  of  Francis  Rurord,  Esq.,  who  has  ac- 
oqptod  the  office  of  Steward  of  her  Majesty's 
Clukem  Hundreds. 

Smmei  Carter,  Esq.,  for  Tavistock,  in  the 
room  of  John  Salushury  Trelawney,  Eeq.,  who 


STATE  OF  LAW  BILLS  IN  PARLIAMENT. 

Haxatt  of  Eorlrtf  • 

Master  in  Chancery  Abolition. — ^Lord  Chan« 
cellor.    For  2nd  reading. 

Common  Law  Procedure  Amendment. — ^The 
Lord  Tmro.    In  Select  Committee. 

Common  Law  Fees'  Regulation.  For  2nd 
reading. 

District  Courts  of  Bankruptcjr  Abolition.^ 
Lord  Brougham.    For  2nd  reading. 

Compulsory  Enfranchisement  ofCopyholda. 
— For  2nd  reading. 

Lunacy  Proceemngs  Expenses.-— Lord  Lynd- 
hurst.    For  2nd  reading. 

l^otufc  of  Comnufiuf  • 
Reliefof  Suitors  in  Chancery.   In  Committee^ 

May  7. 

Law  of  Wills  Amendment.  In  Committee, 
May  7. 

County  Courts'  Further  Extension. — ^Re- 
committed, May  12. 

Attorneys'  Certificate  Duty  Repeal. — ^Lord 
R.  Grosvenor.    May  25. 

Charitable  Trusts.— The  Attorney-General* 
In  Committee,  May  10. 

Trustees'  Act  Extension— Sir W.  P.Wood. 
For  2nd  reading. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AND    SHORT  NOTES   OV    CASES. 


l4ir)r  Cfixnallor* 
Boma  T.  Froihero.    April  16,  185S. 

ISSITBS  AT  LAW.— NEW  TRIAL.— >  USELESS 
LmGATION. — AGREEMENT. — EVIDENCE. 

T%e  Court  will  have  regard  to  the  smattness 
of  the  sum  in  cRspute  to  a  suit,  and  will 
prevent  useless  liiigation^  and  exercise  its 
discretion  in  refusing  a  new  trial  of  am 
issue  at  law,  where  repeated  trials  have 
taken  place  and  a  verdict  been  given  for  the 
plaintiff  f  So  held,  on  appeal  from,  and 
confirming,  the  decision  of  Vice-chancellor 
Knight  Bruce. 

Semhle,  that  a  receipt  in  the  following  form 
was  receivable  in  evidence  as  an  agreement, 
though  not  as  a  recent,  being  written  on  a 
6d.  stamp  {which  was  insi(fflcient)  but  which 
had  been  impressed  with  a  1/.  stamp  in  the 
course  of  the  suit :  —  '*  Reed,  this  25th 
August,  lS27,ofMr,  Jenlnn  Richards  now 
and  btfore  the  sum  of  twentg-one  pounds, 
being  the  amount  qf  the  purchase  qf  three 
tenements  sold  hy  me  adjoining  the  river 
Ti^:  Received  the  contents.  Witness, 
John   Bwaine.-^Evtm  Richards  -^^  to 


the  contract  qf  purchase  t^f  the 
houses  in  ^ustion* 

This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  Knight  Bruce  refusing  to 
direct  a  new  trial  of  an  issue  at  law.  The  hill 
was  filed  for  the  specific  performance  of  a  con- 
tract, and  on  the  trial  in  July,  1849,  hefore 
Wightman,  J.,  at  Cardiff,  of  the  issues  directed 
hy  the  late  Vice-Chancellor  Wigram,  as  to 
mether  the  agreement  for  the  purchase  of  the 
premises  in  question  had  heen  entered  into^ 
and  whe^r  the  purchase-money  had  hem 
paid  in  puranance  of  such  agreement,  ih»  fol- 
lowing  document  was  put  in  on  behalf  of  the 
plaintiff  to  prove  the  payment :— > 

«'  Reed,  this  25th  August,  1827,  of  Mr. 
Jenldn  Richards  now  and  before  the  sum  of 
twenty-one  pounds  being  the  amount  of  die 
pnrcluse  of  tiuwe  tenements  mM  by  me  ad- 
loining  the  river  l^JT:  Received  the  contents. 
Witness,  John  Swsane.^ — ^Evan  Richards  +  '^ 

This  receipt  was  Impressed  with  a  siapeagiy 
stamp,  and  had  in  the  progress  of  &e  suit  been 
stamped  with  a  IL  stamp. 

A  new  trial  oC  tlie  issues  was  dineCed  hy 
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Lord  Cottenham,  in  March,  1849,  on  appeal 
from  Vice-Gbancellor  Wiffram,  and  the  trial 
took  place  in  August,  1849,  before  Piatt,  B., 
when  the  plaintiff  again  obtained  a  verdict, 
and  upon  appeal  from  Vice-Chancellor  Knight 
Bruce,  granting  a  new  trial  of  the  2nd  issue. 
Lord  Cottenham,  in  July,  1850,  again  directed 
a  new  trial  of  both  issues  (see  2  M'N.  &  6. 
319) ;  and  on  the  plaintiflf  obtaining  a  verdict, 
Vice-Chancellor  Knight  Bruce  refused  to 
direct  another  trial,  whereupon  this  appeal 
was  presented. 

Walker  and  Pulling  in  support. 

The  Lord  Chancellor  (St.  Leonards),  with- 
out calling  on  the  other  side,  said,  that  al- 
though the  smallness  of  the  amount  in  dispute 
was  no  reason  why  parties  should  not  seek 
redress  at  law,  yet  in  this  case  it  was  impera- 
tive to  exercise  some  discretion  to  prevent 
useless  litigation.  With  respect  to  the  receipt 
tendered  at  the  trial,  with  all  deference  to  the 
learned  Judges  who  had  expressed  contrary 
opinions,  the  document  might  be  receivable  as 
an  agreement,  though,  on  account  of  the  in- 
sufficiency of  the  stamp,  not  as  a  receipt.  The 
appeal  would  be  dismissed  with  costs. 


May  3. — In  re  Southee — Appeal  from  Vice- 
Chancellor  Knight  Bruce  dismissed  with  costs. 

—  4. — In  re  Hertford  Charities — Order  con- 
firming report  and  as  to  costs. 

—  4. — Chardv,  Chard — Appeal  allowed  from 
Vice-Chancellor  Knight  Bruce,  without  costs. 

—  4.— In  re  Walker*s  Tn«/— Part  heard. 


In  re  Richards.    March  30,  1852. 

LUNATIC.  —  LEAVE  IN  ATTEND  INttUISl- 
TION.  —  PARTIES  ENTITLED  IN  REMAIN- 
DER. 

Leave  was  given  to  infants  by  their  mother 
and  next  friend  to  attend  the  execution  of  a 
commission  against  a  lunatic,  the  object  of 
which  was  to  carry  back  the  lunacy  for  35 
years,  and  override  a  settlement  made  by 
him,  under  which  they  were  interested  in 
remainder — the  commission  issued  at  the 
instance  of  a  first  and  of  a  third  cousin  of 
the  settlor,  and  the  infants  were  the  chil- 
dren of  a  first  cousin. 
This  was  a  petition  on  behalf  of  infants, 
for  leave  to  attend  the  execution  of  a  commis- 
sion de  lunatico  inquirendo,  issued  against  Mr. 
Simon  S.  Richards,  who  was  a  first  cousin  of 
the  petitioners'  father,  and  had  executed  a  set- 
tlement of  his  property  in  Jan,  1842,  convepng 
it  to  trustees  in  trust  for  himself  for  life,  then 
to  the  father  of  the  petitioners  for  life,  then  to 
the  infants  for  life,  with  remainders  over  as 
therein  directed.    The  commission  had  issued 
at  the  instance  of  a  first  and  a  third  cousin  of 
Mr.  Richards,  and  alleged  a  lunacy  of  35  years, 
and  thereby  avoided  the  settlement. 

Sir  1V»  Page  Wood  and   Webb  in  sqpport, 
referred  to  In  re  Nesbitt,  2  Phill.  245. 
Karslake  contrii,  on  the  ground  the  interest 


of  the  third  party,  and  not  of  the  lunatic,  ^ 
intended,  citing  Jn  re  Watts,  \  Phill.  512,  and 
Esparte  Newbury,  cited  1  Phill.  513. 

The  Lords  Justices  said,  the  intention  of 
carrying  back  the  lunacy  for  35  years  was 
quite  sufficient  to  entitle  the  petitioners  to  at- 
tend by  their  next  friend,  in  oruer  to  prevent  the 
finding  of  the  jury  overriding  the  settlement, 
but  there  must  be  an  undertaking  to  abide  by 
any  order  as  to  costs,  both  in  regard  to  their 
own  costs  and  so  far  as  the  costs  might  be  in- 
creased by  their  attending  the  inquisition. 

April  28. — Exparte  James,  in  re  Pryde-^ 
Appeal  dismissed,  ynXh.  costs. 

—  28,  29— Money  v.  Jordan— Cur, ad^vuli- 

—  29. — Coope  V.  Carter— Judgment  varied 
of  the  late  Vice-Chancellor  Wigram. 

—  29.— Horf  V.  IWAf— Part  heard. 

—  30 ;  May  I.— Exparte  Glyn,  in  re  AshHsi 
— Cur.   ad,  vult. 


m^tet  of  tbt  Ham. 

Exparte  Lowe.    April  24, 1852. 

TENANT  FOR  LIFE-— LANDS  TAKEN  BY  RAIL- 
WAY COMPANY. — KE-INVESTMENT. — RE- 
FERENCE  AS  TO  TITLE. 

Upon  a  petition  by  the  tenant  for  life  of  cer- 
tain lands  taken  by  a  railway  company^for 
the  re-investment  of  the  purchase-money  m 
other  lands,  in  accordance  with  a  contract  for 
their  purchase,  under  which  the  title  was  to 
be  deemed  good  prior  to  1824,  and  a  rtfer.^ 
ence  as  to  whether  a  good  title,  subsequent 
to  that  period,  was  shown  j  a  reference  was 
directed  as  to  whether  the  contract  was  for 
the  petitioner's  benefit,  and  then,  whether  a 
good  title  was  shown  under  the  contract. 

Speed  appeared  on  behalf  of  the  tenant  for 
life  of  certain  lands  which  had  been  taken  by 
a  company  for  the  purposes  of  their  railway,  in 
support  of  a  petition  for  the  re-investment  of 
the  purchase-money  thereof  in  other  lands, 
which  he  had  contracted  to  purchase,  and  for 
a  reference  to  the  Master  to  inquire  whether  a 
good  title  had  been  shown  subsequent  to  the 
year  1824,  anterior  to  which  period,  under  the 
contract,  the  title  was  to  be  deemed  as  good. 

The  Master  of  the  Rolls  directed  a  reference 
to  the  Master,  as  to  whether  the  contract  was 
for  the  benefit  of  the  petitioner,  and  then, 
whether  a  good  title  had  been  shown  in  accord- 
ance thereto. 

April  29. — In  re  Northern  Coal  Mining  Com- 
pany, exparte  Henniker — Master's  order  dis- 
charged, with  leave  to  the  official  manager  to 
prove  for  calls  in  suit. 

—  29. — Boote  V.  Perks — By  arrangement, 
dissolution  of  partnership  and  receiver  ap- 
pointed. 

—  29.— Matthews  v.  Gardner  —  Injunction 
granted. 

—  29. — Zulueta  v.  Vinent — Motion  refused 
for  leave  to  pay  moneys  into  Court. 

—  28,  30 Smith  v.  Parkes—Cur.  ad.  vuit. 


Superior  ComiM:  RoUi.-^V.  C.  TWimt.— F.  C.  Khuknk^.'^V.  C.Parker. 
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April  29, 30. — May  ?.  FF^^fropp-:  Injunction 
dissolTed. 

—  30. — Gooday  v.  CoHekeiter  and  Sttmr 
Valley  Railway  Company  —  Bill  dismissed^ 
witbout  costs. 

—  30;  Mayl.— ParKii  ▼.  TikoroW— Osr. 
ad.mU. 

May  1. — Langley  r.  Ha//— Claim  referred  to 
Master  to  whom  former  reference  had  been 
made  in  administration  suit. 

—  1. — Bainbrigge  v.  Oeam  — On  special 
caae,  judgment  as  to  construction  of  will. 

—  3. — Ayles  v.  Car— Exceptions  oyemiled 
to  Master's  report. 

—  3. — Ward  v.  fKon^-Judgment  herein. 

—  4. — MaatweU  r.  lfaflnoe//---Judgment  on 
construction  of  will. 


Vttt'C^antfllar  Curtin'* 
JUat  y.  Woodin.    April  15, 1852. 

CI.Arif.— SPECIFIC    PBRPORMANCB   OF  CON- 
TBACT. — WHERE  AUCTIONEER  VENDOR. 

Held  tfjxm  claim,  and  decreeing  the  epecific 
performance  of  an  agreement  to  purchase 
certain  premises,  that  in  the  absence  of  evi- 
dence to  show  that  any  person  had  been  en* 
gaged  as  a  puffer  at  the  sale,  or  of  impro- 
per representations  as  to  the  tfalue  qf  the 
property  sold,  the  fact  of  the  auctioneer 
being  also  the  vendor,  was  no  ground  for 
refusing  the  decree. 

In  this  case,  which  was  a  claim  filed  for  the 
specific  performance  of  an  agreement  to  pur- 
chase  certain  houses,  it  was  objected  to  on  be- 
half of  the  defendant,  that  the  auctioneer  was 
himself  the  rendor,  and  that  he  had  misrepre- 
sented the  value  of  the  property,  and  had  also 
eimdoyed  a  puffer  at  the  safe. 

Sir  fV.  Page  Wood  and  Boyle  for  the  plain- 
tifif;  W.  r.  S,  Daniel  and  Smale  for  the  de- 
fendant. 

The  Fice-ChanceUor  said,  that  as  there  was 
no  evidence  of  the  pl^tiff  having  engaged  any 
person  as  a  puffer  at  the  sale,  or  that  the  repre- 
sentations of  the  vendor  had  been  fraudulent, 
the  fact  of  his  also  being  the  vendor  and  auc- 
tioneer, was  not  a  ground  for  refusing  the  de- 
cree, and  it  was  therefore  made  with  costs. 

April  29.— Hughes  v.  fTe//*-- Plaintiff  held 
entitled  to  lien. 

—  30. — Goodchap  v.  fTeootfipr— Exceptions 
to  answer  allowed  with  costs. 

April  28 ;  May  4,— Gregory  v.  Smi7A— Judg- 
ment on  construction  of  will. 

May  1,  3,  4. — Wardr.  Swift — Stand  over. 

—  4. — Wilkes  V.  S/aa0y---Stand  over  for 
trial  of  issue  at  law. 


trustees  qf  a  marriage  settlement  under 
which  the  husband  was  to  insure  his  life 
and  had  subsequently  gone  abroad,  for 
leave  to  the  petitioners  to  surrender  the 
policy  which  had  been  Reeled  in  pursuance 
of  such  covenant,  and  for  the  investment  qf 
the  proceeds  for  the  benefit  of  the  parties 
interested  under  the  settlement, 

Bagshawe  appeared  in  support  of  this  pe- 
tition on  behalf  of  the  trustees  of  the  marria^ 
settlement  of  Mr.  and  Mrs.  Bumey,  and  m 
which  there  was  a  covenant  by  Mr.  Bumey  to 
insure  his  life,  for  an  order  that  they  might  be 
at  liberty  to  surrender  the  policy,  which  had 
been  effected  in  pursuance  of  siicn  covenant,  to 
the  insurance  company,  and  for  the  investment 
of  the  proceeds  for  the  parties  interested  under 
the  settlement.  It  appeared  that  Mr.  Bumey, 
being  in  embarrassea  circumstances,  had  quit- 
ted his  abode  in  October  last,  stating  m  a 
letter  his  intention  of  leaving  England  and  not 
to  return  until  he  was  in  a  position  to  maintain 
his  wife  and  family.  It  was  supposed  he  had 
emigrated  to  Borneo  or  Australia,  which  he 
had  mentioned  as  favourable  places  for  a  man 
to  succeed,  and  he  had  not  since  been  heard  of. 

The  Vice-Chancellor  made  the  order  as 
asked. 

April  28. — In  re  Sutton  and  Duchmanton 
Charity — Order  improving  of  chanty  scheme. 

—  30.— Jn  re  United  Patriots^  Society  — 
Common  order  to  account.  Master  to  report 
reasons  if  unable  to  take  the  same. 

—  30.— JRanrf  v.  M*Jlfa*o«— Order  confirm- 
compromise. 
lay  I. —Evans  V.  Heath— Decree  for  sale  of 

drawings  • 

—  1. — Wiggins  v.  ff^^iw— Judgment  on 
construction  of  win. 

April  28 ;  May  A.—Collett  v.  Newman— Pvrt 
heard. 

—  29;  May  1,  3,  4,—Appleyard  v.  Holt-^ 
Cur.  ad.  vult. 


fBiU'CiKnteliax  Hinlrerinfffi. 
Bumey  v.  Clark.    April  23, 1852. 

MARRIAGE  SETTLEMENT.  —  WHERE  HUS- 
BAND ABROAD.—8URRENDER  OP  POLICY 
OP   ASSURANCE    BY  TRUSTEES. 

An  order  was  made,  on  the  petition  qf  the 


}Sitt'€^nmtHav  ^Etktr. 

In  re  Oundle  Union  Brewery  Company,  exparte 
Croxton.     April  15,  1852. 

ACTION  AGAINST  TRUSTEE  POR  JOINT- 
STOCK  COMPANY.  —  ACTION  AT  LAW.— 
WINDING-UP   ACT. — COSTS. 

Upon  the  trustee  of  a  joint'Stock  company 
being  sued  at  law  on  a  bond  given  by  him 
for  money  lent  to  the  use  of  the  company, 
notice  was  given  thereof  to  the  company, 
and  upon  their  taking  no  steps,  the  trustee 
dtfended  the  action.  He  afterwards  paid 
the  amount  of  the  debt  and  costs,  and  in  an 
action  at  law  directed  upon  appeal  from  the 
Master,  rrfusing  to  admit  his  claim  on  the 
reference  for  winding  up  the  company,  he 
recovered  a  verdict :  Held,  that  the  trustee 
was  entitled  to  be  allowed  his  claim  as  a 
debt,  with  interest  from  the  time  qf  pay- 
ment, together  with  the  costs  qf  the  d^ence 


8^imwr0mrt$i  V.  C.£flrher/^QikS0»'«&«dL 


to  tk$  mstim  bnm^hi  by  tk9  endiiw,  ond 
the  90€U  of  the  tru$tet  btfort  the  Master, 
€»dofthe  9fpeal/rim  tie  MaHer^s  ded- 
nu^  U>  eome  out^ibe  estaJte^ 

This  was  an  appeal  from  the  deewkm  of 
Master  Richards,  disallowing  the  ckim  of  Mr. 
Crozton  against  the  assets  of  the  ahove  com- 
pany.* It  appeared  that  he  had  acted  with  a 
Ifr.  Prentice^  as  trustee  of  the  company,  and 
had  horrowed  for  the  use  of  the  company  of 
Ifr.  Hudson  a  sum  of  I^OOOJ.  secured  byhond. 
The  appeOanty  haring  been  sued  at  law  hy  Mr. 
Hudson,  gaye  notice  thereof  to  the  company, 
who,  however,  took  no  steps  in  the  matter,  and 
he  was  obliged  to  pay  the  amount  due  on  the 
bond  widi  costs.  The  appellant  had  succeeded 
in  an  action  at  law,  directed  by  Vice-Chancd- 
lor  Kmght  Bntce,  on  the  question  whether  the 
payment  claimed  had  been  rightly  made,  and 
now  asked  for  payment  of  such  sum  with  costs, 
together  with  a  further  sum  for  the  special 
wnage  he  had  sustained  in  procuring  the 
m<mey. 

WigroM  and  Hitiop  Clarke  in  support ;  Bo- 
om and  RoaBburgh  for  the  official  manager, 
GOntrii,  as  to  the  costs  of  defending  the  action 
al  law  and  the  special  damage,  and  the  costs 
of  this  motion. 

The  Vice»ChanceUor  said,  the  appellant  was 
not  entitled  to  anv  sum  by  way  of  special  da- 
mage, and  directed  the  admission  of  his  claim 
as  a  debt  against  the  company  for  the  amount 
paid  to  Mr.  Hudson,  with  interest  from  the 
time  of  the  payment,  and  the  costs  of  defend- 
ing the  action  brought  by  him,  and  also  the 
costs  of  the  action  directed  by  the  Court  to  be 
brought  at  law.  The  appellant's  costs  to  be 
paid  out  of  the  estate. 

April  28.-*Mac<fonfie//  v.  Pope — ^Judgment 
on  aaam  for  administration  of  estate. 

—  29.— Bo*(oc*  V.  North  Staffordshire  Rtdt- 
tofly  ComfNiiiy,— Stand  over,  on  undertaking. 

—  29. — Warwick  v.  Hawkins  —  Judgment 
on  construction  of  will. 

—  29. — Meynell  v.  Surtees — Injunction  con- 
tinued. 

—  30.— Httine  v.  Benttey — Stand  over. 

—  30. — Attomeg^General  v.  Barker — Stand 
over  to  Trinity  Term. 

May  1. — Lane  v.  FUghugh — Stand  over. 

—  1.— Oit/Aoim  v.  BfMffsr— Petition  dis- 
missed. 

—  3. — Blair  v.  Ormond — Decree  in  cre- 
ator's suit. 

—  4»—Tkistlethwaitey.  Oander — On  special 
case^  judgment  on  construction  of  will. 

—  4.— ForiJia  V.  fiosH— Injunction  ezparte 
granted. 

Cottrt  ot  ^tttttt'K  %nUb. 
Bear  v.  Bromleg.     April  15, 1852* 

BSNXFIT  SOCXKTT.  —  JOINT-STOCK    COMPA- 
KIBS'    RBOI8TBATZ0N    ACT. — NOT   BSTA- 
.  BLISBBD  FOB  PUBPOBBS  OF  PBOFIT. 

A9oaie§9  eaOed  the  '^MtOmal  Friead^  So- 


j^^emmsted^f 
hers  holding  shares 


mards  (/  100  flieai. 

401,  each,  and  wim 
loams  were  about  to  be  nuide  bg  the  society 
they  were  pnt  vp  to  eompetitum  and  grasUad 
to  the  highest  bidder, — the  premiums  aad 
loans  being  repaid  by  instalments  into  the 
general  fund,  and  the  regularity  o^  snek 
payments  being  enforced  6y  fmes :  Hdd, 
that  this  was  not  a  society  within  the  7  4t 
8  Vict.  c.  110,  as  established  for  "purposes 
ofprqfit,"  but  was  only  for  the  oenefit  qf 
themeuifers* 


Held,  theanfcre^  that  the  trustees  were  entitled 
to  recover  in  an  action  upon  a  jjrowMjeiy 
note  given  by  one  of  the  members  to  seemre 
r^^yment  of  n  Iom  mode  to  &m  by  the 
society. 

This  was  an  action  by  the  trustees  of  the 
Mutual  Friends'  Society  to  recover  from  one  of 
the  members  the  amount,  with  interest,  of  a 
promissory  note  given  by  him  to  secure  the 
re-payment  of  a  loan  from  the  society.  On  the 
triu  Defore  L.  C.  J.  CampbeU,  the  pUuntiffs 
obtained  a  verdict  subject  to  leave  reserved  to 
move'  to  enter  a  nonsuit.  It  appeared  that  the 
society  in  question  was  established  at  Colches- 
ter in  the  year  1848,  and  consisted  of  upwards 
of  100  members  holding  shares  of  the  wue  of 
40/.  each,  and  that  upon  loans  being  made, 
they  were  put  up  to  competitioB  and  were 
granted  to  the  htgheet  bidder,  and  that  the 
premiums  and  loans  were  pud  by  instalments 
mto  the  society's  general  fund, — the  regidarity 
of  the  payments  being  enforced  by  fines. 

Horn  BOW  moved  for  a  rale  nisi,  and  eoiu 
tended  that  the  note  could  not  be  sued  on,  m 
being  given  by  a  joint-etock  society  of  man 
than  25  members,  established  for  the  purpoee 
of  profit,— the  society  not  being  registcarod 
under  the  Registratiott  Act  (7  &  8  Vict. 
c- 110). 

The  Court  sdd,  this  society  was  not  a  so» 
ciety  established  for  the  purposes  of  profit,  it 
being  merely  the  case  of  several  partners  or 
shar^olders  subscribing  for  the  benefit  of  n 
partnership  of  whkk  they  were  members,  and 
entitling  them  to  the  benefit  of  dealing  in 
money  transactions  among  themselves,  and  it 
was  not  therefore  within  the  meaning  of  the 
statute,  referring  to  Regina  v.  Whitmarsh,  16 
Q.  B.  600.    The  rale  was  therefore  refused. 

April  2S.'^8tapyUon  v.  Grq^— Rule  abao- 
lute  for  new  trial. 

—  28.— JRcmna  v.  Mayor,  fyc,  qf  Asktaa^ 
imdsr-J^ree— Judgment  for  appellants. 

~  29.— IZcyiM  V.  Parkinson^Car.  ad.  vult. 
— •  29.— R^nna  v.  Chichestm^^Cmr.  ad.  raft. 

—  29.— B^'na  v.  Great  Western  Railway 
Company  •— Rule  nisi  for  mandamus  on  de« 
fendants  to  constract  branch  railway. 

—  29."-Regina  v.  Justices  of  5«^ott— Role 
abflolnte  to  quash  older  of  sessions  qrnstt^ 
order  of  removaL 

—  29.—  Rnfma  v.  hhabitaats  ^  Monks 
^Orby    Bnlfl  dif dwrged  to  att  aaide  side  fcar 


Si^^erior  OomriMs 


Twkt  for  aUowaaee  of  poaeeotor's  ocnIb  on  ini- 
dirfrnimt  for  Aon-r^iair  of  highly. 

April  29.—  Sitmi  r.  An^lo^aHfomkm  Qold 
Miwy  CtMmmy — ^Part  heard* 

—  30.— QMrtermflnv.  QumrdimuofihePoor 
of  Oseford — Leave  to  withdraw  demiurrer  to 
plea,  and  to  amend. 

—  ^.---LfnondesY.Earlqf  Stcaitf&rdr--Cur. 
md.miU. 

'^  dO.^^Ford  y.  fi0de«— On  demurrer  to 
plea,  leave  to  amend. 

May  l,—Regina y.  InhabUanit  of  Cmmty  <tf 
jbitfAaiiy<mi— C^.  ad.  imU. 

—  l.^'Oveneen  of  Btrkenkead  v.  Tnutees 
qf  Birkenhead  Docke—Cur.  ad.  9uU. 

—  3. — R^gima  v.  lAoerpook  Maaekester,  and 
Neweaetle-tyxm-Tifne  Junction  RaUumy  Com- 
panf — ^Mandamus  diacharged,  with  costs. 

—  3. — Gage  ▼.  Newmarket  RaUwap  Com- 
poMf  On  dbmarrer  to  pleas,  judgment  for 
definidanta. 

—  4. — JUoi/d  V.  Olioer— Role  refosed  for 
new  trial. 

—  4. — Eden  v.  Wileon — Judgment  for  de- 
fendant on  constniction  of  will,  npon  special 

Me  from  the  Master  of  the  Rolls. 

—  4. — Lioyd  V.  0/ti;er— Rule  for  new  trial. 


;*#  BmmL— Qt  J3.  Ftaatim  Gnrt.— Cmmmw  Pleat. 


ar 


May  Z.'^Eaparie  Hagloek  —  Rule  mst  for 
habeas  ^orpui, 

—  4. — Barh  v.  Dowdrnff-r-Cur.  ad.  tndt. 

—  4.— CraiMAw  v.  York  and  North  Mid- 
Umd  Batiwoy  Cosy  gay — Car,  ad.  vaft. 


€iunn*i  Senc^  practice  Court. 
{Coram  Mr.  Justice  Wightman.) 
Small  T.  Batho.    May  3, 1852. 

WITXB8SBS. — RRVIBWAL  OP  TAXATION.— 
IDKNTITT  OP  DBPBMDANT  IN  ACTION 
POB  CKIlf .   CON. 

A  rule  was  refused  for  the  reviewal  of  the 
Master^s  taxation  in  an  action  of  crim. 
con.,  disallawing  the  expenses  of  witnesses 
for  the  plaintiff  staying  tn  town  to  identify 
the  defendant  upon  his  not  being  produced 
in  pursmanee  of  notice  for  the  purpose,  and 
held  that  they  were  only  entitlei  to  their 
expenses  of  attendiag  the  trial  and  a  day 
coming  and  retumtng. 

This  was  a  molioa  for  a  rule  nisi  to  review 
die  taxation  of  the  Master  in  this  acUon  for 
crim.  con.,  disallowing  the  expenses  to  which 
ihey  had  been  put  by  remaining  in  town  in 
order  to  identify  the  defendant,  his  attorney 
not  having  produced  him  in  accordance  with 
notice  for  the  purpose.  It  appeared  that  the 
Master  had  only  sulowed  the  expenses  for  the 
days  they  had  attended  the  trial  and  for  coming 
and  returning. 

Barstow  m  support* 

The  Court  said,  that  the  rule  must  be  re- 
fused,— the  expenses  disallowed  beinf^  those 
incurred  in  qualifying  themselves  to  give  evi- 


April  28. — CUymn  v.  ITtboii  and  others^ 
Inle  M9t  for  inspection  of  documents. 

•^^ao^-Jn  re  Dye,  saparte  CoUiiM— Ride 
aW  ott  attorney  to  axeente  assignment  of  ar- 
HdflB  of  derk. 

May  \.^Wilde  v.  Shsfidam^-'Caf.  ad.  vult. 


Etnut  flf  Camnum  9Uau(. 
Odams  and  another  v.  Avery.    April  15, 1852. 

GHARTBR-PARTY.  —  PRBIGHT.  —  BILLS    OF 
LADING. — 8T0FPAGB   IN  TRANSITU. 

The  plaintiffs,  who  were  the  holders  of  bills 
oj  lading  of  part  of  the  cargo  of  a  shim 
chartered  by  N.  of  the  defendant,  and  which 
cargo  was  consigned  to  C.  and  Co.  by  K., 
pa^  to  the  consignees  the  amount  of  freight 
•     tn  the  biUs  of  lading :  Held,  that  as  the  jury 
had  found  that  C.  and  Co.  were  then  entitM 
to  receive  the  freight,  and  that  their  autlu^ 
rity  was  not  then  revoked,  and  such  finding 
was  not  made  out  as  being  against  the  eoi- 
dence,  the  plaintiffs  were  entitled  to  recover 
from  the  itfendant  for  the  stoppage  at  the 
docks  by  his  directions  of  the  cqrgo,  until 
payment  of  the  charter-party  freight,  which 
had  not  been  paid. 
Thb  plaintififs  were  holders  of  certain  bills  of 
lading  for  some  parcels  of  oil  cake,  shipped 
on  board  the  Mary  Henzell,  of  which  the  de- 
fendant was  owner,  by  a  Mr.  Newman,  of  New 
York, — Messrs.  Cooper,  Fitton,  and  Co.,  of 
London,  being  the  consignees,  and  it  apoeared 
that  on  Dec.  28,  1850,  the  plaintiffs'  oroker 
paid  the  freight  for  the  goods  in  question,  named 
m  the  bills  of  lading,  to  the  consignees,  and 
upon  the  defendant  having,  by  his  broker,  Mr. 
Uutchinaon,  put  a  stop  on  the  cargo  at  the 
docks,  this  action  was  brought  to  recover  da^ 
mages  for   such  stoppage.    The  consignees 
stopped  payment  in  May,  1851.    On  the  tiial 
b^re  Mr.  Justice  WiUiams,  the  jury  found 
that  the  consignees  had  authority  to  receive  the 
freight,  and  that  their  authority  was  not  re- 
voked before  the  payment  by  the  plaintiffs,  and 
the  verdict  having  passed  upon  that  findiiw 
for  diem,  tins  rule  had  been  obtained  on  l6ai 
Jan.  last  for  a  new  trial. 

BramweU,  Q.  C,  and  Willes,  now  showed 
cause. 

Byles,  S.  L.,  and  Unthank,  in  support,  con- 
tended the  plaintiffs  and  the  other  owners  of 
goods  were  not  entitled  to  have  thdr  goods 
upon  payment  of  the  freight  named  in  the  biUs 
of  lading,  but  were  liable  to  nay  the  charter 
freight  which  had  not  been  paia,  and  also  that 
the  authority  to  receive  the  freight  given  to 
Messrs.  Cooper  &  Co.  had  been  revoked,  and 
transferred  to  Mr.  Hutchinson. 

The  Court  said,  that  as  the  question  of  coun- 
termand of  the  authority  was  for  the  jury,  and 
it  had  not  been  made  out  that  the  verdict  was 
against  evidence,  the  rule  would  be  discharged 
on  that  ground ;  and  it  must  also  be  dischaiged 
on  the  other  ground;  as  the  jury  found  that 
Messrs.  Coopet  and  Co.  w«re  entitled  to  re- 
ceive te  fnigh^  and  the  pkintiflb  had  there- 
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fore  a  rigbt  to  their  floods  upon  payment  of  the 
freight  named  in  the  bills  of  lading. 

April  28.— BcacoJi  v.  FToifcw  — Rale  die- 
charged  for  defendant's  discharge  out  of  cus- 
tody. 

—  2%.'-Anders(M  and  others  v.HiOier—'^xA^ 
discharged  to  enter  verdict  for  defendant  or  to 
reduce  damages. 

—  28.— Ga««o*v.Cafyma«^-Rule  absolute 
for  new  trial. 

—  29.— FwAw  and  another  v.  Bell  and 
others— Cur,  ad,  vuU, 

—  30.— Heap  v.  Barton  and  imoM«r— Rule 
discharged  to  enter  verdict  for  defendants  on 
the  third  plea. 

May  ] . — Robinson  v.  Gi^^-On  demurrer  to 
declaration,  judgment  for  defendant. 

—  1,  3.  —  Austen  v.  Manchester,  ShefielB, 
and  lAneolnshire  Railway  Co. — Cur.  ad.  vult 

—  3. — Bogg  v.  Pearse  and  another — Rule 
absolute  to  set  aside  nonsuit,  and  enter  verdict 
for  pluntifF. 

—  4. — Myers  v.  Perigal  and  others— Vwct 
heard. 

—  4.— 1»  re  Hakewell — Stand  over. 


Court  0f  e^cfiequer. 
Barbart  v.  Allen.    April  15,  1852. 

LAW  OP  BVIDKNCB  AMENDMENT  ACT. — ^AD- 
MISSIBILITY OF  WIVE  OF  DEFENDANT  AS 
WITNESS. 

Held,  disehargihg  a  rule  nisi  for  a  new  trial, 
that  the  wife  of  a  defendant  was  not  ad- 
missible as  a  witness  on  behalf  of  her  hus- 
band under  the  14  4-  15  Vict.  c.  99,  s.  1 ; 
and  {per  Jervis,  L.  C.  J.,)  semble,  that 
the  consent  of  the  parties,  after  having  ob- 
jected to  the  admission  of  her  testimony, 
did  not  entitle  her  evidence  to  be  received. 
Hertslet  showed   cause    against   this   rule, 
which  had  been  obtsdned  on    13th  January 
last,  for  a  new  trial  of  this  action  on  the 
ground  of  the  improper  r^ection  of  the  wife  of 
the  defendant  to  give  eviaence  on  his  behalf. 
It  appeared  that  the  objection  to  her  being  ex- 
amined, which  had  been  at  first  made,  was  after- 
wards withdrawn.     Oiffard  in  support 

The  Court  said,  that  the  wife  of  a  party  to  a 
suit  was  not  a  competent  witness  if  the  other 
side  objected  to  her  evidence  being  admitted. 
The  law  was  so  under  Lord  Denman*s  Act,  (6 
&  7  Vict.  c.  85,)  which  excepted  the  husbands 
and  wives  as  well  as  the  parties,  and  it  was  not 


altered  by  th»  14  &;  15  Vict.  c.  99,  s.  1,*  which 
admitted  the  evidence  of  the  parties,  inasmuch 
as  it  was  silent  as  to  husbands  and  wivea  of 
parties.  And  (per  L.  C.  J.  Jervis)  the  consent 
of  the  parties  did  not,  in  the  Pjresent  case, 
render  tne  evidence  admissible.  The  rule  was 
therefore  discharged. . 

April  28.  —  Justices  of  Bedfordshire  and' 
others  v.  Churchwardens,  ^c,  of  St.  PauTs, 
Bedfor^^On  special  case,  judgment  for  ap- 
pelknts. 

.. —  2%.— Justices  of  Bedfordshire  V.  ComndS" 
sioners  qf  Bedford  Town — Judgment  for  re- 
spondents, with  costs. 

—  29k — Crahanised  Iron  Company  v.  Westoby 
—Cur.  ad.  tnUt. 

—  30. — Dwyer  v.  Collins — Cur,  ad.  vult. 

—  30. — Wldtehead  v.  Lord,  administrator^-^ 
Bx^  discharged  to  enter  Verdict  for  defendant. 

May  l.—De  Rothschild  v.  Royal  Mail  Steam 
Packet  Company — Rule  absolute  to  enter  ver- 
dict for  plaintiff  on  second  and  third  issues. 

—  1. — Haddan  y.  Lancaster -^BxXe  nisi  for 
a  new  trial. 

—  1* — Stevenson  v.  Dickinson  —  Rule  re- 
fused for  new  trial. 

—  l.Stubbs  V.  Sfti56«— Rule  refused  for 
new  trial. 

—  1. — Osgood  V.  CoUis — Rule  refused  for 
new  trial. 

—  1. — Jolly  Y'  Hancock — Rule  refused  for 
new  trial. 

—  1  .—Ellicombe  v.  Stevenson — Rule  refused 
for  new  trial. 

—  1. — Perry  v.  Doidge — Rule  nisi  for  new 
trial. 

-  4. — England  v.  Arrowsmith — Peremptory 
undertaking  to  proceed  to  trial. 

—  4. — Meggison  v.  Lady  Glamis — Cur.  ad. 
vuU. 

—  4. — Ash  V.  Dfliwiay— Rule  enlarged. 


*  Which  repeals  so  much  of  section  1  of  the 
6  &  7  Vict.  c.  85,  as  provides  that  the  said  act 
shall  '*  not  render  competent  an^r  party  to  any 
suit,  action,  or  proceeding  individually  named 
in  the  record,  or  any  lessor  of  the  plaintiff,  or 
tenant  of  premises  sought  to  be  recovered  in 
ejectment,  or  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may 
make  cognizance,  or  any  person  in  whose  im- 
mediate and  individual  behalf  any  action  may 
be  brought  or  defended,  either  wholly  or  in 
part." 


ANALYTICAL   DIGEST   OF   CASES, 

BBPOBTED  IN  ALL  THE  COUBT8. 


i^ottjse  of  EotDis. 
APPEALS. 

BILL   OF  EXCEPTIONS. 

Explanation  as  to  dhrection.-^Irregularity.— 
A  bill  of  exceptions  was  tendered  to  a  Judge's 
direction,  and,  under  the  55  Geo.  3,  c.  42,  s.  7, 
was  signed  by  him  at  the  time  of  the  trial.  The 
draft,  thus  prepared,  was,  some  months  after- 


wards, more  formally  drawn  up,  and  was  ten- 
dered to  him  for  signature.  He  refused  to 
sign  it,  unless  a  sentence,  explaining  his  direc- 
tion, was  introduced  into  the  biU,  and  the 
par^  excepting  finally  consented  to  its  intro* 
duction.  The  bill  of  exceptions,  with  this 
explanation  forming  part  of  it,  was  presented 
to  the  Court. 

Held,  that  the  introduction  of  this  explana- 


AtuU^tieaiDisf9tiqfCait&:  Meme qf Lords Appeab. 


tion  was  higbly  irregular;  -but  diat,  being  on 
the  xecord,  die  Court  below,  and  thie  Hooae, 
could  only  look  to  the  record,  and  could 
neither  receive  an  affidavit  of  the  facts,  nor 
eiamine  the  draft  of  the  exceptions,  originally 
prepared  and  signed.  Earl  of  Olasgow  v. 
ihtriet  tmd  Campsie  Akm  Cfmpany,  3  H.  of 
L.25. 
Se^  Evidence. 

COMPANIBS'  clauses'  CONSOLIDATION  ACT. 

Scotland.  —  Railway  Companies'  books.  — 
Shareholders. — ^The  Companies'  Clauses'  Con- 
solidation Act  for  Scotland,  (8  &  9  Vict.  c.  17 > 
s.  9f)  requires,  in  the  same  terms  as  the  Eng- 
lish Statute  of  that  name,  a  book  to  be  kept, 
containing,  in  alphabetical  order,  the  names 
of  the  shareholders,  with  the  number  of  the 
shares  to  which  such  shareholders  shall  be  re- 
spectively entitled,  distinguishing  each  share 
by  its  number,  and  the  amount  of  the  sub- 
scriptions paid  on  such  shares.  The  29th 
section  of  the  statute  makes  such  book  primd 
fade  evidence  of  a  person  being  a  shareholder, 
and  of  the  number  and  amount  of  his  shares. 

Held,  let,  that  as  this  was.  an  exceptional 
privilege  in  favour  of  the  company,  the  pro- 
visions of  the  statute  with  respect  to  the  mode 
of  keeping  the  book  must  be  strictly  compUed 
with ;  and,  2ndly,  that  an  entry  in  the  book, 
describing  A.  as  possessed  of  a  certain  number 
of  shares,  numbered  from  one  given  num- 
ber to  another  given  number,  and  stating  a 
gross  amount  as  paid  upon  these  shares,  was  a 
sufficient  compliance  with  those  provisions,  so , 
as  to  render  the  book  admissible  in  evidence. 

The  statute  requires  that  a  book,  to  be  called  ' 
"  The  Register  of  Shareholders  "  shall  be  kept.  | 
The  book  actually  kept  was  marked  "  Register ! 
of  Proprietors." 

Hdd,  that  this  variation  in  the  title  did  not 
prevent  it  from  beinpr  given  in  evidence.  Bain 
V.  Whitehaven  and  Fumess  Junction  Railway 
Company y  3  H.  of  L.  1. 

DKCREE   NOT  ADJUDICATED    ON. 

Subsequent  appeal.— Semble,  that  a  decree 
app^ed  from,  but  not  adjudicated  on,  further 
than  the  dismissing  the  appeal  generally,  may 
he  included  in  a  subsequent  appeal.  Tommey 
V.  White,  3  H.  of  L.  49. 

See  J?nro/men/  of  Decree. 

DBVISAVIT  VEL   NON. 

Examination  of  attesting  witnesses.—lneyery 
issue  devisavit  vel  ncm,  the  Court  of  Equity  re- 
quires that  all  the  attesting  witnesses  to  a  will 
shaU,  if  it  is  possible  to  procure  their  attend- 
ance, be  examined.  M'Gregor  v.  Topham,  3 
H.  of  L.  132. 

Case  cited :  Powell  v.  Cleaver,  f  Bro.  C.  C. 
504. 

See  Heir'at'Law. 

DEVISE. 

Construction.  —  Implication,  —  A.  devised 
lands,  in  trust  for  J.  B.,  a  reputed  son,  for  his 
life,  and,  after  his  decease,  for  and  to  his  first 
and  every  other  son  successively  in  tail  male, 
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and  in  default  of  such  iaaae  to  his  daughter  or 
daughters,  to  hold  to  them,  if  more  than  one, 
and  their  heirs,  as  tenants  in  common ;  aqd,  in 
default  of  issue  of  the  said  J,  B.  to  and  for  the 
testator's  right  heirs : 

Held,  that  J.  B.  took  onl]r  an  estate  for  life, 
and  that  no  remainder  in  tail  could  be  implied 
after  the  limitation  to  the  daughters.  Btaek* 
horn  V.  Edffley,  I  P.  Williams,  606,  questioned 
arguendo.  Baker  v.  Tucker,  3  H.  of  L.  106. 
Cases  cited :  Turks  v.  Freocbam,  2  Dyer,  171 ; 

Goodrigbt  v.  Doobam,  Dougl.  264 ;  Graces  v. 

Hicks,  5  A.  &  £.  S8. 

ENROLMENT  OF  DECREES  AND  ORDERS. 

AppeaL — Semble,  that  decrees  and  orders 
which  have  not  been  enrolled,  may,  after  any 
lenffth  of  time,  on  being  enrolled,  be  brought 
under  appeal  with  a  recent  order  made  in  the 
same  cause,  and  duly  enrolled.  Thmrney  v. 
White,  3  H.  of  L.  49. 

EVIDENCE. 

Foreign  law. — iS»fyrwe.-^  Evidence  of  fo- 
reign law  was  tendered  on  the  trial  of  an  issue 
before  a  jury.  It  was  objected  to,  on  the  ground 
that  as  the  issue  did  not,  in  terms,  raise  any 
question  of  foreign  law,  the  evidence  was  a 
surprise  on  the  party  against  whom  it  was  pro- 
duced. The  evidence  was  admitted,  and  the 
objection  of  surprise  was  put  on  the  record  as 
one  of  the  heads  of  a  bill  of  exceptions.  The 
evidence  was  really  inadmissible,  on  the  ground 
that  the  lex  fori  was  that  by  which  alone  the 
issue  could  be  decided ;  but  no  notice  of  this 
ground  of  objection  was  taken  In  the  bill  of 
exceptions : 

Held,  that  the  Court  of  Error  could  not  look 
beyond  the  bill  of  exceptions,  but  must  decide 
on  that  alone,  and  that  the  objection  of  sur- 
prise was  not  sufficient  to  exclude  the  evidence. 
Bain  v.  Whitehaven  and  Fumess  Junction  Rail' 
way  Company,  3  H.  of  L.  1 . 

See  Foreign  Law, 

EXCEPTIONS  ABANDONED  IN  COURT  BELOW. 

Argument  of. — An  exception,  abandoned  in 
the  Court  below,  was  allowed  to  be  argued  here. 
Bain  v.  Whitehaven  and  Fumess  Junction  Rail- 
way Company,  3  H.  of  L.  2. 

FOREIGN   LAW. 

Law  of  country  where  contract  to  be  enforced 
not  where  made. — Evidence,  admissibility  of,^-' 
The  law  of  the  country  where  a  contract  is  to 
be  enforced,  not  that  of  the  country  in  which 
it  is  made,  governs  the  <)uestion  of  admissi- 
bility of  evidence  on  a  trial  arising  out  of  a 
contract.  Batn  v.  WlaXeha'cen  and  FStmess 
Junction  Raihoay  Company,  3  H.  of  L.  1. 

Cases  cases :  Yates  v.  Thomson,  5  C.  &  F.  1 ; 
Uon  V.  Lippmann,  3  C.  &  F.  544. 

See  Evidence. 

HEIR-AT-LAW. 

New  trial — Devisavit  vel  non.— There  is  no 
absolute  rule  in  a  Court  of  Equity  requiring 
that  Court,  as  of  course,  to  grant  a  second  trial 
in  an  issue  of  devisavit  vel  non,  when  the  first 
trial  has  terminated  agunst  the  heir-at-law,  if 


AmmkfiiniiDiaiuiqfOmet:  Homm <f  LonbAppeak. 


40 

the  Judge  ia  Equity  ia  aetiefied  tiiat  no  mv 
liglU  can  be  thrown  on  the  sobject  by  afnrthar 
inves^ation. 

Thongh  there  mav  be  an  outatanding  legal 
estate,  which  compels  the  h^-at-law  to  come 
into  Equity,  he  cannot  on  that  account  chum  a 
light  to  hare  the  issue  tried  a  second  time,  if 
the  Court,  in  the  exerdae  of  its  dieeretion, 
should  deem  Uie  first  verdict  satie&etory. 

CSrcumstanoes  under  which  die  Court  of 

Suity,  in  the  exercise  of  its  discretion,  was 
d  properly  to  have  refused  a  new  trial. 
3PQregory  v.  Topham,  3  H.  of  L.  132. 

Cases  cited:  Locke  v.  Colman,  f  Mvi  &  Or.  46 ; 

White  T.  WilsoD,  IS  Ves.87  ;  Wilson  v.Bed- 
dard,  12  Sim.  28. 

See  BemavU  Vd  Notu 

JUBGMBNT  ON  APPSAL   IBBBVBB8IBLS. 

Bxc^t  hy  Act  of  Parliament, — A  judgment 
of  the  House  of  Lords  is  conclusive,  and  can- 
not be  reversed  or  corrected,  except  by  act  of 
Parliament.    Tbrnmey  v.  VUdte,  3  H.  of  L.  49. 

MIXES. 

Alum.'^CoQl  wastes, — Letues.-'A  lease  of  .  -  j  ,  .  ^i__^  _.  .  .  i.  j  i.  ._  i 
alum  mines  gave  the  lesseii  the  right  to  obtain  f^  declaring  th«t  ccrtam  shares  h?d  bf^f- 
ahim  from  cwtain  coal  wastes.  A  subsequent  I  ^<^  ^}^i  °^  ^^  ^^  ^^  ^Jf^I"^-^  ES 
kase  of  the  coal  mines  provided  that  nothing  i  »  ^«P«»^  ^-P"^  *«  '^'^'^^^  depoeit,  but 
thereby  granted  should  injure  the  righto  of  the «  neither  signed  the  subKnbera  agreement  w 
parties  who  held  the  alum  mines.  The  ahim  I  ^^  ^b^ientary  contract.  The  scheme  was 
existed  in  the  coal  wastes.  The  coal  kseees  *  „  ,?^,  -  ,.  j  .  v  i.-  ,  ^^  r  ^ 
could  not  thoroughly  work  the  coal  without  i  He«,  that^.  did  not,  by  his  letto-  of  appb- 
removing  the  pillars  which  supported  the  roof;  <?*^^°  »°J  ""^  ™  ^l  P?7*%  ***®  <lcpowt 
but  by  &ing  this,  the  alum  woliild  be  rendered  »^^^  ^««??t  *  r°?Sf.''  ?l  *^*  ~«?P«^n 
impossible  to  be  reached.  ^r  a  -  contobutory,"  withm  the  meamng  of 

field,  that  the  coal  pillars  could  not  be  the  Jomt-Stock  Companies' Winding-up  Acts. 

'_  _  ^      _.*  __       -  Ua     ■■■  ■■mill    •%^%.imW     KimfkAAif^  ^f\  froLrA    oiaMfc   an»*oa 


beooglit  an  action  C^r  money  had  «nd  vsesfed, 
to  veoover  thcoi.  A  special  verdict  (on  a  w« 
dict  found  in  his  finroor)  dedared  these  to  be 
''  the  net  profits  of  die  prdbend.** 

HM,  that  a  judgment  for  the  plaintiff  gmn 
on  this  verdict  covdd  not  be  sustained,  becanae 
it  did  not  distinguish  the  sources  from  whodi 
these  profits  might  arise,  nor  show  whether 
they  were  derived  from  the  corpus  of  Iks  vre- 
bend  to  which  he  was  individiully  entitleciC  or 
from  sums  due  to  him  in  respect  of  his  share 
ofthefimds  of  the  corporation  aggr^^ate,  of 
which,  as  prebend,  he  was  a  memW.  Bepitm 
V.  Hodgatm,  3  H.  of  L.  72. 

RAILWAY. 

1.  Repittrtiium  Mt^,^AUottee  qf  JifturBS. — 
The  7  &  8  Vict  c.  110,  does  not  create  ainr 
new  liability  in  an  allottee  of  shares,  beyond 
what  his  own  contract  imports.  Huttom  ▼• 
Thompson,  3  H.  of  L.  161. 

2.  Acceptance  of  shares. — Payment  ef  dt- 
posU, — Contributorj^ — Windtng-np  Acts. — A* 
wrote  a  letter  of  application  lor  shares  in  a  ful- 
way  company  which  was  provisionaDy  regis- 
tared,  and  received  an  answer  in  the  usual 


removed.     Bart  of  Olasgow  v.  Hurlet 
Caapsie  Akun  Company,  3  H.  of  L.  25. 

MI8DIBECTI0N  OF  JUDGE. 


and\ 


He  merely  bound  himself  to  take  such  shares 


I  as  he  had  applied  for,  should  the  company 

I  ever  be  in  fact  established. 

I  Held,  Uierefbre,  that  his  name  had  been  im^ 
properly  put  by  the  Master  among  the  list  ol 
contribntories,  and  that  the  Court  below  had 
rightly  ordered  it  to  be  expunged  from  the  list. 
Htt//oa  V.  I^n^son,  3  H.  of  L.  161 ;  Norris 
V.  Cooper,  lb,  165. 
See  Companies'  Clauses'  Consolidation  Act. 


TBUST  ASBIGNMBNT. 


See  BUI  of  Exceptions, 

prebendary's  profits. 

Pleading.— The  2S  Hen.  8,  c.  11,  s.  3,  gives 
the  "  tithes,  fruity  oblations,  obventions,  emo- 
lumento,  commodities,  advantages,  rento,  and 
all  other  whatsoever  revenues,  casualties,  or 

profits,  certain  and  uncertain,  affering  or  be-  .      j  v 

longing  to  any  "  dignity,  prebend,  or  benefice  ^^^  toithont  notice. — A  debtor  assigned  his 
therein  mentioned,  which  shall  accrue  be-  house  and  business,  in  trust  for  payment  of  his 
tween  the  occurrence  of  a  vacancy  and  a  new  debts,  retaining  to  himself  the  management  of 
wpointment,  to  the  appointee.  The  5  &  6  ^^^  business,  under  the  superintendence  of  the 
W.  4,  c.  30,  directe  the  profits  of  dignities  or  !  trustees,  who,  on  his  failing  to  perform  his  co- 
benefices,  without  cure  of  souls,  becoming  j  venante  in  the  trust  deed,  were  thereby  em- 
vacant  during  existence  of  a  certain  Ecdesias-  ^  powered,  after  having  given  him  three  month^ 
tical  Commisaion,  to  be  paid  to  the  treasurer !  notice,  to  sell  the  house  and  business.    Such 


of  Queen  Anne's  Bounty,  who  is  to  keep  an 
account  of  the  receipts  and  expenses,  and  re- 
tain the  balance  until  he  shah  be  otherwise 
ordered  "by  competent  authoritv.*'  By  a 
subsequent  statute,  the  Crown  is  Declared  en- 
titled to  appoint,  notwithstanding  the  existence 
of  the  commission  in  quesUon,  three  persons 
to  certain  prebends  therein  named.  One  of 
these  appointees,  having  duly  demanded  from 
the  treasurer  of  Queen  Anne's  Bounty  the 
profits  received  by  him  during  the  vacancy. 


notice  was  given,  but  waived  by  consent  of  the 
creditors  and  trustees,  assembled  at  a  general 
meeting :  Held,  that  a  sale  afterwards  made  by 
the  trustees,  without  further  notice,  was  unau- 
thorised and  unlawful.  Tommey  v.  White,  3 
H.  of  L.  49. 

WILLS. 

See  Detfisamt  Vet  Non. 

WINDINO-UP  ACTS. 


See  Railway,  2. 
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DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  MAY  15,  1862. 


ADMINISTRATION  OF  THE  BANK- 
RUFr  LAWS. 

APPEI.rjLTS  JURISDICTION. 

The  unsatisfactory  state  in  which  the 
Bankrupt  Law  has  been  lefl  by  recent, 
legislation,  becomes  every  day  more  ap- 
parent, and  the  dissatisfaction  consequent 
upon  its  administration  promises  to  be  ag- 
gravated by  the  manifest  conflict  of  opinion 
which  prevails,  not  merely  upon  matters  of 
law,  but  upon  the  application  of  questions 
of  fact,  between  the  Commissioners  and! 
those  who  are  intrusted  with  the  authority  ^ 
of  reviewing  and  setting  aside  the  decisions 
of  those  learned  functionaries.  i 

It  is  within  the  knowledge  of  most  of! 
oar  readers,  that  before  the  passing  of  the  i 
Statute  5  &  6  Vict.  c.  122,  the  certificate 
of  a  bankrupt — the    document    testifying! 
that  the  person  made  bankrupt  was  dis-i 
charged  from  his  debts — was  signed  by  a ' 
certain  proportion  of  his  creditors,  and  the  i 
Commissioner  thereupon  certified  that  the  j 
bankmpt  had  conformed  himself  to  the  law,  I 
and  that  there  did  not  appear  to  be  any 
reason  to  doubt  the  truth  or  fulness  of  the 
discovery  made  by  the  bankrupt  of  his  estate 
and  dealings.    By  the  Stat.  5  &6  Vict.,  the 
consent  of  creditors  was  dispensed  with,  and 
the  granting  of  the  certificate  was  left  alto- 
gether in  the  judgment  and  discretion  of 
the  Commissioner  acting  in  the  prosecution 
of  the  fiat,  but  the  Commissioner  was  to 
have  regard,  not  only  to  the  conformity  of 
the  bankrupt,  but  to  his  conduct  as  a  trader 
before  as  well  as  after  his  bankruptcy,  and 
was  bound  to  hear  any  of  the  creditors  of 
the  bankmpt  against  the  allowance  of  the 
oertificate.     If  the  Commissioner  thought 
it  his  dntv  to  refuse  the  bankrupt's  certifi- 
cate, the  latter  remained  uncertificated  with- 
oat  any  right  of  appeal. 
Vol.  zliy.    No.  1,262. 


Thus  the  law  stood  until  the  passing  of 
the  Bankrupt  Law  Consolidation  Act,  1849, 
under  which  the  Commissioners'  discretioa 
in  allowing  or  refusing  the  certificate  is  not 
restricted,  but  he  is  expressly  empowered 
to  allow  or  refuse  it,  ^  whether  the  allow- 
ance of  such  certificate  be  opposed  by  any 
creditor  or  not. "  ^  The  refusal  of  the  Com- 
missioner, however,  as  well  as  all  orders 
made  by  him  may  be  the  subject  of  appeal 
to  the  yice-Chancellor  sitting  in  Bank- 
rnptcy,  under  the  12  &  13  Vict.  c.  106,  s. 
12,  and  now,  by  the  Stat.  14  &  15  Vict,  c. 
83,  s.  7,  to  the  Court  of  Appeal  in  Chan- 
cery constituted  by  that  act. 

The  right  of  appeal  under  the  Statutes 
last  referred  to,  has  been  exercised  in  seve- 
ral recent  instances  in  which  the  Commis- 
sioners, in  the  exercise  of  their  discretion, 
have  refused  certificates  to  bankrupts. 
In  a  case  Export e  Johnson,  in  re  Johnuon? 
in  which  a  firm,  consisting  of  a  father  and 
two  sons,  became  bankrupt  in  1850,  where 
the  father's  certificate  was  suspended  for 
one  year  by  the  senior  Commissioner 
(Evans),  Vice-Chancollor  Knight  Bruce, 
upon  appeal,  reversed  the  decision  of  the 
Commissioner  and  granted  the  bankrupt  an 
immediate  certificate.  In  a  subsequent  case, 
(fie  St,  Albans  Bank^)  in  which  Mr.  Com- 
missioner Ilolroyd,  in  an  elaborate  judg- 
ment,^ refused  the  bankrupts  certificates  or 
protection,  Vice-Chancellor  Knight  Bruce, 
upon  the  application  of  one  of  the  bank- 
rupts (Sturt),  and  without  any  attempt  to 
question  any  of  the  facts  upon  which  the 
Commissioner's  judgment  was  founded,  un- 
hesitatingly granted  the  bankrupt  protection ; 
and  in  a  very  late  case  of  Exparte  Martyn, 

I     »  12  &  13  Vict.  c.  106,  8.  193. 

'  Referred  to  in  Exparte  Domford,  20  Law 
J.,  7  Bank. 
'     '  Reported  in  Fonblanque's  Reports,  p.  84. 
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in  re  Marfyn,^  where  Mr.  Commissioner 
GoulburD,  in  a  well-considered  judgment, 
refused  the  bankrupt's  certificate  without 
protection,  the  Lords  Justices,  npon  appeal, 
granted  the  certificate/  giving  the  appeltant 
nis  costs  npon^the  petition  (^appeal. 

TheCommissioners  sitting  in  Bankruptcy, 
not  having  the  assistance  of  a  jury,  are  ne- 
cessity Judges  as  well  of  the  facts  as  the 
kw,  they  exercise  a  direct  personal  super- 
intendence in  the  prosecution  of  petitions 
for  adjudication  from  the  moment  when  the 
petition  is  first  opened  until  the  hour  when 
the  bankrupt  is  heard  upon  his  application 
for  a  certificate,  they  have  the  advantaee  of 
hearing  the  bankrupt,  his  witnesses,  and  the 
witnesses  of  those  who  oppose  the  allowance 
of  his  certificate,  examined  vivd  voce,  and 
having  investigated  his  dealings  and  affairs 
with  the  assistance  of  the^  ofiScial  assignee, 
are  apparently  well  qualified  to  jutlge 
whether  his  conduct  as  a  trader  entitles 
him  to  a  certificate  absolving  him  from  his 
pecuniary  obligations  and  leaving  his  just 
creditors  without  the  power,  of  further. en- 
forcing their  claims  against  either  his  per- 
son or  estate. 

It  is  quite  manifest,  from  the  cases  cited, 
and  others  which  might  be  referred  to,  that 
the  Commissioners  in  Bankruptcy  and  the 
learned  Judges  upon  whom  the  responsi- 
bility devolves  of  controlling  and  correcting 
the  judicial  decisions  of  the  Commissioners, 
entertain  very  different  views  as  to  the  prin-. 
dples  and  spirit  in  which  the  law  with  re- 
gard  to  bankrupts,  —  and  especially  that 
branch  of  it  relating  to  the  granting  or  re- 
fusing of  certificates,— should  be  admini- 
atered.  We  have  studiously  avoided  a  re- 
ference to  the  facts  in  any  of  the  cases 
adverted  to,  in  which  the  Commissioners 
and  the  Court  of  Appeal  have  differed  in 
their  estimation  of  the  bankrupt's  conduct. 
In  all  such  cases  it  is  but  fair  to  conclude, 
that  the  more  indulgent  interpretation  that 
has  been  put  upon  the  banknipt's  conduct 
is  also  the  most  correct,  and  that  the  Com- 
missioners have  acted  under  a  mistaken 
sense  of  duty.  It  is,  of  course,  the  duty  of 
the  Commissioners  to  submit  qhecrfully 
and  unreservedly  to  the  decisions  of  the 
superior  tribunal  appointed  by  the  Legis- 
lature to  revise  their  decisions  upon  all 
questions  of  law,  whilst  in  forming  their 
conclusions  upon  matters  of  fact,  the  Com- 
missioners, we  apprehend,  are-  bound  to 
exercise  an  independent  judgment  precisely 
as  if  no  corrective  tribunal  existed.' 


Reported  in  The  TTme^  of  Saturday,  May  8. 


When  it  is  recollected,  how  much  con- 
sideration and  Hltention  was  bestowed  upon 
the  clauses  of  the  Bankrupt  Law  Consolida- 
tion Bill  during  the  progress  of  the  measure 
through  »ParHament,  by  those  who  so  leal- 
ousl^  represented  ihe  mmhatits  aVid  traders 
of  the  metropolis  upon  that  ocrasioa,  mud 
how  important  it  is  to  the  whole  trading 
community  of  the  kingdom  that  the  Bank* 
rupt  Laws  should  be  administered  in  an 
intelligible  spirit,  ^nd  npon  principles  csAcu* 
lated  to  maintain  commercial  morality,  it 
must  be  regretted  that  different  branches  of 
the  Court  entertain  oonfiicting  sentiments 
upon  matters  of  primary  importance. 

It  would  be  in  vam  to  hope  for  any 
legislative  interference  upon  such  a -subject 
during  the  existence  of  the  present  Parlia- 
ment. Whenever  the  matter  is  considered, 
the  striking  anomaly  more  than  once  pointed 
out  in  this  publication,  cannot  escape  attend 
tion,  that  whilst  a  bankrupt  whose  certifi- 
cate is  suspended  for  n  month,  may,  if 
so  advised,  appeal,  and  successfully  too, 
against  the  decision  by  which  he  is  aggrieved 
to  that  extent,  an  insolvent  debtor,  wbo  is 
remanded  to  prison  for  a  period  of  three 
years  under  the  operation  of  the  penal 
sections  of  the  Insolvent  Act,  is  without 
appeal  and  without  remedy,  whatever  may 
be  the  hardships  of  his  case,  or  the  real  or 
supposed  injustice  inflicted  upon  him.  As- 
suredly, the  state  of  the  law  which  admits 
of  such  results  requires  to.  be  amended. 


EXTENSION  OF  THE  COUNTY 
COURTS. 

POSTPONEMENT    OF    EQUITY    JURISDIC- 
TION. 

In  a  letter  from  Lord  Brougham,  of  the 
24th  April,  addressed  to  Lord  Lyndhurst, 
and  published  in  the  new  Number  of  the 
Law  Review,  Lord  Brougham,  adverting 
to  the  Chancery  Reform  Bill  says,  "so 
confident  am  I  that  this  great  Bill  will  pass, 
that  t  have  consented  to  the  Equity  clauses 
being  struck  out  of  the  County  Courts'  Bill 
(now  in  the  House  of  Commons),  because, 
as  they  stood,  they  would  in  some-  measure 
have  clashed  with  the  New  Chancery 
Scheme.  These  will,  howev^,  be  made  the 
subject  of  a  separate  Bill,  which  will  be  pre- 
pared after  the  new  scheme  comes  into 
operation,  and. so  as  to  work  with  it/' 

The  County  Courts'  Bill  has  since  been 
discussed  in  Committee,  .in  the  House  of 
Comm^pnsj  but  the  discfission  was  abrpptly 
terminated  by*  tlie  adjournment  of  the 
House. 


Removal^ ike  Courtgfrcm  Wntmvuter. 


TVESTMINSTER. 
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BEMOVAL^OF  THE  COURTS  FROM  ^  as  the  Profowipn  pf  their. remqyal  to  the  ly 

^.^.^^  ^^  ^^^  j^^  of  Court; — having  also 

briefly  adverted  to.  the  '*  waja  and  means  " 
by  wluch  the  expense  of  removal  might  be 
provided, — we  proceed  now  to  lay  before 
our  readers  a  statement  with  which  we  have 
been  favoured,  on  the  authority  of  Sir 
Charles  Barry,  of  the  estimated  expense  of 
purcliasing  the  site  for  the  proposed  New 
Courts  of  Justice,  and  their  various  Offices, 
and  of  erecting  the  Buildings  thereon  • 


KSTIMATXP  EXPENSE  OF  SITE,  &C. 

Having  stated  in  our  last  publication 
the  several  insuperable  objections  to  the 
continuance  of  the  Courts  at  Westminster, 
with,  reference -r-l  St,  to  theii  iuconyenient 
site,  aud  2nd,  their  inconvenient  construc- 
tion aiid  insHllicieut  number  ;  aud  set  forth 
the  ii|ideuiab)e  advantage  to  the  public  as  well 


Cost  of  the  Site  (about  700  feet  by  4S0  feet^  or  7l  acres)    • 

Rough  estimate  of  the  proposed  Courts,  combined  with  the 
Commcm  Law  and  Equity  Offices  now  scattered  in  va- 
rious localities 300,000 

To  which  add' for  approaches,  foundations,  sewerage,  warm- 
ing, and  ventilating,  fire-proofing,  gas  and  water  ser- 
vices, fittings,  fixtures,  furniture,  and  decorations,  &c.  •       180,000 

Contingent  and  incidental  charges  ••       •  •        •        43,000 


d. 


0    0 


£ 
675,074 


d. 
0 


Gross  cost  of  Site  and  Building 
Dedoet  for  the  value  of  ground- rents  ior  Chambers  to  be 
.  erected  on  })ortions  of  the  proposed  Site  not  immedi- 
ately required  for  the  New  Gmrts  and  Offices,  to  be 
leased  for  75  years,  with  power  reserved  for  re -purchasing 
or  occnpying  the  Chambers  as  Offices  attached  to  the 

Courts,  if  required 

And  for  the  amount  to  be  realised  by  the  Sale  of  the  Mas- 
ters, Record  and  Writ  Clerks,  Registrars,  Accountant- 
Genef  als,  and  Secretaries  of  BaokrupU  and  Lunatics 
Ofecea 


From  this  sum,  we  conceive,  may  ultimately  be  deducted 
the  value  of  the  rent  which  will  be  saved  for  the  Offices 
of  the  Taxing  Masters  and  the  Lunacy  Commissioners  . 

The  valne  of  the  Rolls  Offices 

Also  the  saving  of  rent  for  the  Offices  of  all  the  Common 
Law  Courts,  estimated  at  not  less  in  value  than    • 

To  which  add  the  value  of  the  present  site  of  the  Courts 
at  Westminster •        •        • 


523,000    0    0 
1,197.074    0    0 


316,500    0    0 


60,000    0    0 


24,000  0  0 

12,000  0  0 

25,000  0  0 

86,000  0  0 


376,600    0    0 
£820,574     0    0 


147,000    a    0 
£673,574     0    0 


HISTORY   AND   STATE   OF  SUITORS    FUND. 


Having  proposed  that  a  portion  of  the 
Suitors'  Sur^HB  Fund  of  1,241,188/.  stock 
should  he  appropriated  for  raising  the 
amount  required,  it  may  be  desirable  to 
state  the  nature  of  the  Suitors'  Fund  and 
its  accumulation  of  interest  and  the  mode  in 
which  portions  of  the  fund  have  been  from 
time  to  time  applied. 

The  Suitors  Fund  contains  two  separate 
accounts,  which  are  respectively  intituled, 
**  Account  of  Monies  placed  out  for  the 
benefit  and  better  security  of  the  Suitors  of 
the  High  Court  of  Chancenr,"  and  <' Ac- 
count of  Monies  purchasea  with  surplus 
Interest  arising  from  Securities  carriea  to 
the  aecoiiBt  of  Monies  placed  out  for  the 


benefit  and  better  security  of  the  Suitors,  of 
the  High  Court  of  Chancery ."^ 

The  amount  of  stock  on  the  first-mentioned 
account,  which  may  be  conveniently  distin- 
guished by  the  name  of  "  The  Suitors'  Caek 
Fund,"  on  the  1st  of  October,  1861,  was 
2,590,928/.  IBs.  6d.,  and  has  arisen  from  the 
investment  previous  to  1838,  under  specisl 
Acts  of  Parfiament  of  specific  sums,  put  of 


'  We  are  indebted  to  an  article  in  the  Lam 
Review  for  May,  1850,  on  the  New  Courts  of 
Justice,  for  a  considerable  portion  of  the  fol- 
lowing statement  abridged  from  that  work,  but 
the  amounts  of  stock  are  taken  from  the  latest 
accounts,  and  the  information  continued  to  the 
present  time. 


^ 
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ibe  Suitors'  casb,  paid  by  them  into  Court  for 
Mrfe  custody  pending  litigation,  and  since  1838, 
under  orders  of  the  lx>rd  Chancellor^  made 
from  time  to  time  in  pursuance  of  the  Act  of 

1  &  2  Vict,  c  54,  8.  1,  of  such  parts  of  the 
Suitors'  cash  as  his  lordship  may  direct  to  be 
laid  out ;  and  the  total  amount  of  the  Suitors' 
unemployed  cash  which  has  been  so  laid  out 
is  2,252,464/.  0«.  7d, 

'The  reason  why  so  large  a  sum  of  unem- 
ployed cash  remains  in  Court  is  that  cash, 
when  paid  in,  and  interest  on  the  stock  in 
Court  when  received  by  the  Accountant- 
General,  is  not  invested  until  the  solicitor  in 
the  cause  obtains  an  order  directing  the  in- 
vestment to  be  made,  and  leaves  with  the 
Accoun taut-General  the  order  and  a  request  in 
writing  for  that  purpose. 

It  may  be  here  noticed  that  the  amount 
of  the  stock  and  securities  in  Court  is  about 
46  millions,  and  that  in  the  above  sum  of 
2,252,464/.  Os.  7d.  Suitors'  unemployed  cash 
invested  in  the  Suitors'  Cash  Fund  Account 
is  comprised  the  sum  of  247»495/.  and  interest 
on  upwards  of  300,000/.  stock  which  has  re- 
mained on  different  accounts  not  dealt  with  for 
upwards  of  10  years ;  and  therefore  it  is  very 
improbable  that  the  whole  of  the  above  sum 
flo  invested  will  ever  be  demanded  by  the 
Suitors. 

The  amount  of  the  stock  on  the  second- 
mentioned  account,  which,  for  brevity's  sake, 
may  be  termed  "  The  Accumulation  Fund,"  on 
the  let  of  October,  1851,  was  1,24^,188/.  9«.  7c/., 
and  has  arisen,  as  the  account  imports,  from 
the  investment  and  accumulation  of  the  surplus 
interest  of  the  stock  on  the  first-mentioned 
account,  after  defraying  the  charges  which 
have  been  created  thereon. 

The  stock  on  these  two  accounts,  amounting 
together  to  3,832,117/.  8<.  Id.,  are,  by  the  1  & 

2  Vict.  c.  64,  s.  2,  and  the  5  &  6  Vict.  c.  103, 
8.  26,  only  to  be  resorted  to  when  the  demands 
of  the  Suitors  have  diminished  the  floating  bal- 
ance of  cash  at  the  bank  to  so  low  a  sum  as  to 
render  a  sale  of  any  portion  necessary  to  in- 
crease' that  balance.  The  amount  of  the  pay- 
ments of  cash  into  Court  annually  average 
seven  millions,  and  the  payments  out  of  Court 
average  the  same  amount,  and  the  balance  of 
OBsh  in  the  Bank  of  Bogland  averages  250,000/. 

The  Suitors'  Fund '  was  instituted  by  the 
Act  of  12  Geo.  2,  c.  24,  (a.  d.  1739)  This 
Act,  as  well  as  the  three  subsequent  Acts  of  4 
Oeo.  3,  c.  32 ;  5  Geo.  3,  c.  28  ;  and  9  Geo.  3, 
c.  19,  directed,  that  out  of  the  unemployed 
cash  in  the  bank  belonging  to  the  Suitors,  four 
several  sums,  not  exceeding  together  140,000/., 
should  be  invested  on  the  Suitors'  Cash  Fund 
Account,  and  out  of  the  interest  the  salaries  of 
certain  officers  of  the  Court  should  be  paid. 


amounting  together  to  3,800/.;  and,  as  the 
interest  amounted  to  4,697/.  10^.,  there  was  an 
annual  surplus  of  897/.  10s.,  which  was  in- 
vested on  the  account  before  termed  '*  The  Ae^ 
cumulation  Fumd,'*  and  this  surplus  interest, 
with  the  accumulation  of  interest,  amounted 
in  1774  to  10,200/.  Bank  Annuities,  and 
14/.  7s.  2d.  cash. 

We  now  come  to  the  Act  of  14  Geo.  3,  c. 
43,  passed  in  1774,  and  printed  among  the 
private  acts  which  for  the  present  purpose  is 
of  some  importance;  whereby,  after  recitini^ 
that  the  Six  Clerks'  OfHce  had  become  very 
ruinous,  and  the  offices  of  the  Registrar  and 
the  Accountant-General  were  from  their  situa* 
tion  and  condition  in  great  hazard  of  being 
destroyed  by  fire,  and  that  the  surplus  interest 
arising  from  the  monies  (part  of  the  Suitors' 
unemployed  cash)  invested  pursuant  to  the 
aforesaid  acts,  then  [remaining  on  the  Accu- 
mulation Fund  Account]  amounted  to  10,200/. 
Bank  Annuities  and  14/.  7s.  2c/.  cash,  "which 
annuities  and  cash  are  unappropriated,  and 
that  it  wDl  be  no  injury  to  the  Suitors  of  the 
said  Court  if  the  same,  and  also  the  surplus  w- 
ierest  which  shall  arise  from  the  said  annuities, 
and  from  the  securities  purchased  pursuant  to  the 
several  acts  before  mentioned,  shall  be  employed 
towards  raising  a  fund  for  rebuilding  and  erects 
ing  the  said  several  offices,  and  in  purchasing 
such  ground  as  may  be  necessary  for  such  pur- 
poses :  and  if  a  sum  of  money  not  exceeding 


BV 

[be 


*  In  the  Report  of  the  Committee  on  Fees 
(PlBrliamentary  Paper,  1848,  No.  138,  pp. 
SjB,  204,  and  te08)  will  be  found  the  valuable 
Statements  as  to  the  Suitors'  Fund  furnished 
by  Mr.  Parkinson,  the  Chief  Clerk  of  the  Ac- 
eonntant-Geueral. 


50,000/.,  part  of  the  money  [belonging  to  the 
suitors  of  the  Court]  lying  dead  and  unem- 
ployed [in  the  Bank  of  England],  shall  be 
placed  out  at  interest  on  Government  or  Par- 
liamentary securities,  and  the  interest  thereof, 
or  so  much  as  shall  be  necessary  applied 
for  the  same  purposes,  it  was  enacteo,  that  out 
of  the  Suitors'  unemployed  cash  a  sum,  not 
exceeding  50,000/.,  should  be  invested,  and 
out  of  the  interest  arising  therefrom,  and  out 
of  the  said  10,200/.  Bank  Annuities  and 
14/.  7s.  2d.  cash,  such  sums  should  be  paid 
as  the  Lord  Chancellor  should  in  his  discre- 
tion deem  necessary,  and  be  applied  under  the 
direction  of  the  Court  in  defraying  the  ex- 
penses attending  the  obtaining  that  act,  and 
then  in  rebuilding  the  Six  Clerks'  Office  with 
the  offices  belonging  thereto,  and  in  purchas- 
ing ground  and  houses  fur  that  purpose,  and 
the  sum  of  10,000/.  in  erecting  proper  and 
convenient  offices  for  the  Registrar  and  Ac- 
countant-General of  the  said  Court,  and  in 
purchasing  such  ground  and  houses  as  should 
be  necessary  for  that  purpose. 

In  1791,  by  the  Act  of  32  Geo.  3,  c.  42, 
300,000/.,  part  of  the  Suitors'  unemployed 
cash,  was  authorised  to  be  in^'ested,  and  out 
uf  die  interest  a  sum  not  exceeding  30,000/. 
was  directed  to  be  applied  in  completing  and 
building  the  present  Masters'  Offices  in 
Southampton  Buildings. 

In  1800,  by  the  Act  of  50  Geo  3,  c.  164, 
200,000/.,  further  part  of  the  Suitors'  unem- 
ployed cash,  was  directed  to  be  invested,  and 
out  of  the  interest  a  sum  not  exceeding  12,000/. 
was  to  be  applied  in  erecting  the  present  Eza- 
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miners'  and  the  other  Chancery  offices  ia  the 
Rolls  Yard. 

Having  thus  shown  the  mode  in  which 
the  Accumulation  Fund  has  heen  from  time 
to  time  appropriated,  we  think  (to  repeat 
the  language  of  the  Act  of  14  Geo.  3,  c.  43, 
attthorising  the  application  of  the  whole  of 
the  then  Accumulation  Fund  in  erecting 
the  Six  Clerks',  Registrars',  and  Account- 
aot-Generars  Ofiices)  "it  will  he  no  injury 
to  the  Suitors  of  the  Ck)urt  if  a  portion  of 
the  present  Accumulation  Fund  shall  he 
employed  towards  raising  a  fund  for  re- 
building and  erecting  the  required  Courts 
and  Offices  of  Justice,  and  in  purchasing 
SQch  ground  as  may  be  necessary  for  that 
purpose.^'  * 

It  has  been  before  shown  that  the  estimated 
net  amount  that  would  be  reouired  for  the  pur- 
chase of  the  site  for  the  New  Courts,  and 
erecting  the  same  with  a  margin  for  conkiogent 
expenses,  would  ultimately  be  in  round  oum- 
bers  about  670,000/.,  and  as  the  Accumulation 
Fund  amounto  to  1,241,188/.  9s.  Id.  Stock, 
there  would  at  the  present  price,  viz.,  99,  re- 
main a  large  surplus  on  this  mod  after  raising 
the  sum  required.  The  total  amount  on  both 
fandu  would  then  be  reduced  to  about 
3,000,000/.,  which  would  be  sufficient  to  raise 
the  2,252,464/.  Suitors'  cash  invested,  even  if 
the  price  of  Stock  were  to  fall  as  low  as  75. 

For  the  due  security  of  the  Suitors  we  sbouLl, 
however,  propose  the  insertion  in  the  Act  au< 
thorising  the  erection  of  the  Courts,  a  clause 
(dmilar  to  the  2nd  section  of  4  &  5  Wm.  4,  c. 
68,  or  the  4th  section  of  11  &  12  Vict.  c.  77)> 
th^if  the  securities  on  either  the  Suitors'  Cash 
Fund,  or  the  Accumulation  Fund  should  be 
insufficient  to  answer  the  demands  thereon,  the 
•am  taken  for  the  purposes  of  erecting  the  New 
Courts,  or  so  much  thereof  as  might  be  required, 
ahould  he  made  good  by  ParUaroent.^ 

On  the  completion  of  the  New  Courts,  the 
site  of  the  present  Courts  at  Westminster, 
Talned  by  Sir  Charles  Barrv  at  86,000/.,  would 
revert  to  the  Crown,  ana  become  available 


either  for  Government  Offices  or  for  csrrying 
out  the  projected  improvements  in  connexion 
with  the  New  Uouiies  of  Psrhament ;  and  the 
Chancery  Offices  on  the  Rolls  Estate  (wfaidi 
cost  1 2,000/.)  might  also  revert  to  the  Crown ; 
and  the  rents  of  the  present  Common  Law 
Offices,  amounting  to  2,500/.  per  annum,  would 
then  be  saved  to  Uie  Consolidated  Fund. 

Thus,  it  appears,  that  without  throwing 
any  burthen  whatever  on  the  Consolidated 
Fund,  the  whole  expense  might  be  readily 
defrayed  of  concentrating  under  one  roof, 
in  the  heart  of  the  metropolis,  all  the 
Courts  and  Offices  of  Law  and  Equity,— 
greatly  facilitating  and  expeditii^  the  ad- 
ministration of  justice, — and  effecting  a  vast 
public  improvement. 


*  The  late  Master  of  the  Rolls  (Lord  Lang- 
dale),  in  his  evidence  before  the  Committee  on 
the  CourU  of  Law  and  Eqaity,  in  1842,  (An- 
swer 618,)  expressed  himself  thus: — *'lf  the 
Surplus  Interest  Fund  [the  Accumulation 
Fnid]  were  entirely  clear,  and  the  Cash  Fund 
were  not  charged  to  its  full  extent,  1  should 
think  that  the  suggested  application  of  the 
Surplus  Interest  Fund  to  the  erection  of  build- 

Xto  a  proper  and  prudent  extent  might  be 
red." 

*  The  former  Act  authorised  the  application 
of  the  Suitors'  Fund  in  Ireland  in  erection  the 
present  Four  Courte  in  Dublin,  and  the  latter 
Act  authorised  the  application  of  a  sum  not  ex- 
ceeding 21,300/.  oat  of  the  Unclaimed  Funds 
in  the  Court  of  Insolvent  Debtors,  in  enlarging 
the  Insolvent  Court  in  Lincoln's  Inn  Fields. 


COUNTY  COURT  EXTRA  COSTS. 

It  is  now  well-established,  by  the  con- 
struction of  the  Superior  Courts,  that  the 
91st  section  of  the  County  Courts  Act»  9  fr 
10  Vict.  c.  95,  does  not  preclude  an  attor- 
ney from  recovering  a  reasonable  femime^ 
ration  for  his  professional  services  out  ^ 
Court,  The  decision  of  the  Court  of  Com- 
mon Pleas  on  this  point  has  only  just  been 
reported  in  the  9th  volume  of  the  Common 
Bench  Reports,  and  we  deem  it  useful  to 
Quote  the  very  satisfactory  reasons  on  whidi 
the  learned  Judges  proceeded.  The  judg- 
ment was  delivered  by  Mr.  Justice  Mamie, 
who  said :— ^ 

"  This  wss  a  motion  to  review  the  taxation 
of  an  attorney's  bill.  The  Master  had  dis- 
sllowed  certam  items  for  business  done  in 
conducting  preliminary  inquiries  before  com- 
mencing a  suit  in  one  of  the  County  Courts 
established  under  the  act  of  9  &  10  Viet.  c. 
95.  The  ground  of  the  disallowance  was,  that 
the  91st  section  of  that  act  prevented  the  at- 
torney from  having  or  recovering,  for  the 
services  in  question,  any  larger  sum  than  16#. 
And  this  construction  of  the  section  appears  to 
have  been  adopted  by  the  Court  of  Queen's 
Bench,  in  the  case  of  Esporte  CUppertom,  m  re 
Qreen,  for  which  we  were  referred  to  the  Jurist, 
vol.  12,  p.  1044. 

"  Having  heard  the  case  argued  on  this 
question,  and  having  uken  time  to  consider  it, 
we  find  ourselves  compelled  to  adopt  a  differ- 
t>nt  construction  of  the  section  in  question. 
That  section  begms  by  providing  that  ao 
person  but  an  attorney,  or  a  barrister  in- 
structed by  one,  or  a  person  allowed  by  the 
Judge  to  appear  instead  of  such  party,  shall  be 
entitled  to  appear  in  a  County  Court  Cor  any 
other  party :  and  such  person  is,  by  the  next 
clause,  restricted  from  being  entitled  to  ba 
heard  to  argne  a  question  as  counsel,  withoiit 
leave  of  tfa^  Judge.  This  is  followed  by  a 
clause  in  the  following   words, — 'And   no 


46 


ComUy  Comrt  Extra  CoH$. 


person,  not  being  an  attorney  admitted  in  one 
of  her  Majesty'a  Superior  6oiirte  of  Record, 
shall  be  entitled  to  have  or  recover  any  sum  of 
money  for  appearing  or  acHng  on  behalf  of 
any  other  person  in  the  said  Court ;  and  no 
attorney  shall  be  entitled  to  have  or  recover 
therefore  any  sum  of  m.>ney,  unless  the  debt 
or  damage  daimed  shall  be  more  than  40t.,  or 
to  have  or  recover  more  than  lOt.  for  his  fees 
and  costs,  unless  the  debt  or  damage  claimed 
shall  be  more  than  5/.,  or  more  than  15#.  in 
any  case  within  the  summary  jurisdiction  given 
by  this  act.'    The  section  tnen  goes  on  to 

ride  that  no  fee  exceeding  iLZs.M.  shall 
allowed  for  employing  a  barrister  *as 
^onuuel  in  the  eanee,*  and  that  the  expense  of 
employing  a  barrister  or  attorney  shafl  not  be 
aUowed,  on  taxation  of  costs,  unless  SL  is  re- 
eovered  or  claimed,  or  without  the  order  of  the 
Judge. 

"The  first  clanse,-*regarding  the  descrip- 
tion of  persona  who  may  be  allowed  to  appear 
in  the  County  Court  for  another  party,  or  in- 
stead of  such  party,  seems  very  clearly  to 
apply  only  to  the  appearance  in  the  Court  as  a 
representative  of  a  par^  who  would  otherwise 
be  obliged  to  appear  for  himself.  The  next 
provision,  restricting  the  right  to  be  heard  to 
argue  as  counsel,  afio  evidently  applies  only  to 
a  proceeding  in  Court.  The  clause  in  question 
begins  with  this  provision,—'  And  no  person, 
not  bong  an  attorney,  admitted,  &c.,  snail  be 
entitied  to  have  or  recover  any  sum  of  money 
for  appearing  or  acting  on  behalf  qf  ann  other 
person  an  the  said  Conrt*  These  wordfs,  ein- 
denUy,  in  their  literal  construction,  apply  only 
to  what  is  done  in  the  Court :  and  this  is  not 
only  the  literal  sense,  but  the  x»tttral  and  ob- 
vious sense  of  the  words ;  and  the  subject  of 
the  preceding  part  of  the  section  being  matters 
in  Court  only,  confirms  this  construction ;  in- 
deed, it  would  be  difficult,  by  affirmative  words, 
more  expressly  to  confine  the  enactment  to 
what  is  Gone  tn  Onart,  than  by  those  actually 
used, — '  Appearing  or  acting  on  behalf  of  any 
other  person  m  the  eaid  Court.*  The  words 
next  following,  on  which  the  presoit  question 
immediately  arises  are,— 'And  no  attorney 
shall  be  entitled  to  have  or  recover  therefore 
any  sum  of  money,  unless  the  debt  or  damage 
daimed  shall  be  more  than  40^.,  or  to  have  or 
recover  more  than  lOt.  for  his  fees  and  costs 
unless  the  debt  or  damage  shall  be  more  than 
15ff.  in  any  case  within  the  summary  jurisdic- 
tion given  by  this  act.'  Here,  the  word  '  there- 
fore clearlv  is  intended  to  refer  to  the  pre- 
ceding words,  '  for  appearing  or  acting  on  be- 
half of  an^  other  person  in  the  said  Court ;'  so 
that  the  right  to  nave  or  recover  anything  in 
eases  not  above  40«.,  is  also  taken  way  only  in 
respect  of  the  appearing  or  acting  in  Court  on 
behalf  of  the  party  to  the  suit.  It  is  true  that 
the  word  'therefore'  is  not  repeated  in  the 
provision  as  to  cases,  where  10s.  or  15s.  may  he 
nad  or  recovered;  the  words  being,  to  have 
or  recover  more  than  iOs.  'for  his  fees  and 
coats,'  without  saving  'therefore.'  But  it 
■ppaars  to  na  that  this  provision  is  to  be  con- 


sidered as  appljing  to  fees  and  costs  for  ap- 
pearing and  acting  on  behalf  of  any  other 
person  m  the  said  Conrt,  If  this  were  not  ao^ 
It  would  foUoWy  that,  in  cases  not  exoeedioK 
40«.,  an  attorney  might  recover  for  what  was 
done  out  of  Court,  but  not  in  cases  exceedinir 
that  amount.  Indeed,  the  Court  of  Queen's 
Bench,  as  reported  in  Tie  Jurist,  seem  to  hare 
coimdcred  that  the  reatriction  of  fees  to  10s. 
and  ISf.,  as  weH  as  the  preceding  one,  which 
deprives  the  attorney  of  any  claim  in  cases  not 
exceeding  40t.,  should  be  understood  of  lees 
'  for  appearing  and  acting  in  Court  on  behalf 
of  another,'  and  expressed  that  opinion  in  the 
commencement  of  their  judgment ;  observing 
that  '  the  words  of  the  section  are  verv  dear, 
that  no  attorney  shall  be  enttUed  to  have  or 
recover  ther^ore  (that  is,  for  appearing  or 
acting  on  behalf  of  any  other  pmon  ts  the 
Counhf  Court)  more  than  the  aums  therein 
specified.' 

"It  appears,  therefore,  on  considering  Uie 
words  of  the  enactment,  taking  the  language 
of  the  legislature  in  its  ordinary  sense,  that  the 
restrietion  in  question  does  not  apply  to  busi- 
ness done  out  of  Court,  before  a  suit  is  com- 
menced: and  we  think  that,  looking  at  the 
general  scope  of  the  enactment,  we  ought  to 
come  to  a  similar  conclusion. 

"  The  subject  of  the  section  is,  proceedings 
in  County  Courts,— a  verv  fit  subject  of  regu- 
lation  in  any  act  for  establishing  such  Courts. 
The  act  certainly  contemplates  tnat  the  hearing' 
of  cases  in  the  County  Courts  will  usually  be 
short  and  summary.  The  limitation  of  fees 
for  acting  for  a  party  at  siich  a  hearing,  is  a 
natural  inddent  to  such  Courts;  and  such 
limitations  are  not  unusual  in  respect  of  pro- 
ceedings in  Courts.  But,  where  one  man  em- 
ploys another  to  do  work  and  labour  for  him, 
for  a  reasonable  remuneration,  it  seems  un- 
reasonable to  say  the  contract  shall  not^  be 
binding  if  the  emploptient  end  in  a  suit  in  a 
Counter  Court,  but  will  be  binding  if  it  do  not. 
We  think  such  a  restriction  as  this  would  be 
on  the  liberty  of  entering  into  such  contracts 
as  the  parties  think  fit,  ought  not  to  be  implied, 
unless  by  a  necessary  implication ;  and  there 
is  none  such  here. 

"  The  Court  of  Queen's  Bench  is  reported 
to  have  said,  in  Emparte  CUpperton,  ts  re 
Grven,  Uiat  the  legislature  did  not  intend  to 
make  any  distinction  between  an  attorney'a 
right  to  recover  from  the  opposite  party,  and 
from  his  own  client;  but  we  think  tnere  is  no 
reason  for  construing  the  act  as  abolishing  the 
existing  distinction  between  the  costs  which 
may  be  allowed  between  party  and  party,  and 
the  remuneration  which  an  attorney  may  re- 
cover from  his  client.  The  frame rs  of  the  act 
use  appropriate  words,  in  speaking  of  both 
kinds  of  claim, — ^the  attorneys  claim  against 
his  client  being  described  as  a  right  '  to  have 
or  recover,'  while  costs  between  party  and 
party  are  described  as  costs  '  allowed  on  taxa- 
tion.' 

"  On  the  vrhole,  we  think  there  is  nothing 
in  this  section  to  take  away  the  right  ofaa 


ComUy  Couri  Sain  C&iU.^Rsriew :  Roberta*  SHdene»  Equity  Jurisprudence.  4T 

U  particularly  referred  for  further  and  fuller 
information. 


,^  to  be  pud  a  reasonable  amount,  for 
woiif  dcme'out  oirCourt,  before  the  institution 
uf  a  suit,  or  to  take  awav  the  right  of  the  Su- 
{lerior  Coorts^ — ^which  alone  have  juriadiction 
to  tax  attorneys'  billa,— to  allow  a  reasonable 
remuneratbn  for  this  description  of  labour. 
The  mle  must  therefore  be  made  absolute." 
Keighiey  v.  Qoodman^  9  C.  B.  338. 


NOTICES  OP  NEW  BOOKS. 

The  Frinaplee  of  the  High  Court  of  Chan^ 
eery,  and  the  Powers  and  Duties  of  its 
Juices;  designed  as  The  Students  First 
Book  on  Equity  Jurisprudence^  By 
Thomas  A.  Roberts,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.  Lon- 
don:  Wildy  &  Sons.    1852.    Pp.296. 

The  design  of  this  treatise  is  well  ex- 
plained in  the  following  extract  from  the 
Frelaoe: — 

''Hie  author,  in  presentinfr  these  pages  to 
the  Profession,  trusu  he  will  not  be  considered 
presumptuous  in  thus  attempting  to  facilitate 
the  student's  entrance  into  the  abstruse  studies 
which  are  necessary  for  the  full  understanding 
of  the  extensive  department  of  legal  learning  of 
which  he  has  here  ventured  to  treat. 

"  The  want,  which  all  persons,  on  commenc- 
ing the  investigation  of  any  subject,  invariably 
experience  for  some  general  and  concise  state- 
ment of  the  leading  features  and  doctrines  of 
the  particular  branch  which  they  desire  to 
master,  has  led  the  author  to  hope,  that  this, 
his  endeavour  to  epitomise  the  comprehensive 
subject  of  Equitable  Jurisdiction,  will  not  be 
unfavourably  received;  and  to  the  completion 
of  the  following  pages,  he  has  been  the  more 
induced  by  tbe  favourable  reception  which  Mr. 
Williams's  able  introductory  Treatise  on  the 
Laws  of  Real  and  Personal  Property  have  met 
with  from  ibe  Profession. 

"  The  author's  aim,  throughout  the  following 
pages,  has  been,  not  in  the  least  to  supersede 
any  of  the  learned  works  which  treat  of  the 
vahons  subjects  of  Equity  Jurisprudence,  but 
limply  to  afford  the  student  some  ^ght  assist- 
ance towards  the  attainment  of  the  knowledge 
with  which  such  works  are  replete.  From  them 
he  haa  taken  the  liberty  (without  impropriety, 
he  hopes,)  of  selecting  such  portions  as  he 
considered  best  suited  to  lay  betore  the  reader, 
and  to  them,  instead  of  to  the  iwmerous  de- 
cifions  and  dicta  which  support  the  various 
propositions  wliich  are  laid  down,  bas  he 
purposely  referred.  The  principal  references 
bave  been  made  to  the  learned  and  excellent 
Couunentaries  of  the  htte  lamented  American 
Jud|{e»  from  which,  conjointiy  with  the  nume- 
rous valuable  treatises  of  our  own  countrymen, 
has  the  JfoUowing  work  been  constructed ;  and 
to  such  the  student,  as  he  progresses  in  the 
knowledge  of  the  different  matters  treated  of. 


A  work  of  this  kind  was  much  required 
to  aid  the  student  in  the  commencemexkt 
of  his  labours,  and  we  think  Mr.  Roberts 
has  rendered  good  service  to  the  younger 
part  of  the  Profession.  The  subjects  of 
which  he  has  treated  may  be  thus  briefly 
stated:— 

The  First  Part  of  the  Volume  com- 
prises— 

I.  Of  the  Court  of  Chancery.  2.  Its 
branches,  and  the  powers  of  its  Judges.  3. 
The  nature  of  Equity.  4.  Maxons  applicable 
to  Equity.  5.  Effect  of  Time  in  barring  re- 
lief. 

The  Second  Part  divides  the  Prindples 
of  Equity  under  the  following  titles: — 

First,  Remedial: — 1.  Frauds  generally,  in- 
cluding actual.  2.  Constructive  frauds.  3. 
Accident  and  mistake. 

Second,  ^xecv^toe  Equity:— I.  Trusts,  and 
particularly  of  express.  2.  Implied  and  con- 
structive. 3.  Trustees,  and  others  in  their 
situation.  4.  Charities.  5.  Specific  perfonn- 
ance. 

Third,  Adjustive  Equity  t — 1.  Account.  2. 
Administration.  3.  Legacies  and  donationes 
mortis  causd.  4.  Satisfaction  and  election.  6. 
Mortgages  and  other  incumbrances.  6.  Ap»^ 
portionment  and  contribution.  7.  Partnership 
and  agency.  8.  Rents  and  profits,  and  various 
other  matters  of  account.  9.  Partition  and 
boundaries. 

Fourth,  Protective  Equity, "--I,  Writ  of 
injunction,  ne  exeat  and  supplicapit.  2.  Bills 
of  peace,  and  to  establish  wills.  3.  Inter- 
pleader. 4.  The  cancellation  and  delivery  up 
of  instruments.  5.  Payment  of  money  into 
Court,  and  receivers. 

Fifth,  Protective  Equity  to  Persons  under 
Disability: — I.  Married  woman.  1.  The  hus- 
band's and  wife's  power  of  contracting  with 
and  granting  to  each  other.  2.  l*heir  respec- 
tive rights  to  property.  3.  The  wife's  jequity 
to  a  seUlement.  4.  The  wife's  separate  esi- 
tate.  5.  The  wife's  pin-money.  6.  The  wife's 
paraphernalia.  7*  Separation  of  husband  and 
wife, 

II.  Infants.  1.  Their  guardianship.  2. 
Their  maintenance.    3.  Their  marriage. 

Sixth,  Auxiliary  Equity: — 1.  Discovery. 
2.  Preservation  and  perpetuation  of  evidence. 

In  conclusion,  the  author  notices  the  va- 
rious measures  finr  the  improvement  of  the  ^^ 
Administration  of  Jastice  in  the  Court  of 
Chanoevy,  now  before  Parliament. 
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Mr.  Jma^  atory  m  Ciiwiiiy  X^fom^ 


MB.  JUSTICE  STORY  ON  CHANCE&Y 
REFORM. 

It  cannot  fidl  to  be  interesting  to  our 
readers  to  be  made  aci|aatnted  at  the 
prJBsent  time  with  the  opinions  of  that  emi- 
nent lawyer  Mr.  Justice  Storj  on  the  many 
agitatied  questions  of  Chancery  Reibrm.  In 
'<  The  Life  and  Letters  of  Joseph  Stofy»^ 
edited  by  bis  son,  we  find,  amongst  others, 
a  letter  to  Mr.  Edwin  W«  Field,  the  solici- 
tor, from  which  we  shall  make  some  ex- 
tracts applicable  to  the  scTerdt  topics  ttsder 
coasidcration. 

I.  Of  P/^«lm^«aiMfPiw(fetf  the  learned 
Jurist  says,  that  no  refbm  will  be  perma- 
nently useful  which  does  not  at  once  speed 
causes^  lesaea  exnenscsy  and  simplify  pro 
cesses  and  proceeaings^  and  he  suggests : — 

**  1st.  As  to  bills,  tbey  should  contain  no 
thing  more  than  the  narrative  part,  which 
should  be  (fisposed  of  in  distinct  and  brief 
articles,  so  that  the  answer  might,  without 
repeating  the  articles,  be  required  to  respond 
to  each  article  by  its  number  fully  and  dis- 
tinctly, and  should  not,  in  respect  to  such 
artid^  be  allowed  to  supply  any  deficiency  by 
reference  to  any  other  part  of  the  answer. 
Thcprajrar  of  the  bill  should  be  for  general 
rdM  only,  and  the  Chancellor  might  in  spe- 
cial caasa  direct  the  plaintiff  to  snectfy  in 
writing  what  special  or  pecaliar  relief  oe  asked, 
either  befow  or  at  the  hearing. 

''Theiaiatrogatory  part  of  the  bill  (except 
so  fitf  as  il  requires  an  answer  on  oath,  and 
this  might  be  dispensed  with  at  the  option  of 
the  phumiff)  to  be  dispensed  with ;  init  the 
pbuntiff  to  be  at  liberty  to  eiamine  the  defend- 
ant on  oatb  as  be  might  any  other  witness,  on 
intesrogatories  to  be  pnoponaded  to  him  in 
writing,  and  answered  in  writing.  The  ei- 
amination,  when  practicable,  to  be  in  the  pre- 
stooe  of  the  parties  or  their  solicitors,  in  the 
examiner's  omee  or  under  the  commission,  so 
that  where  the  answer  to  a  particular  inter- 
rogatory is  defective  or  unsatisfactory,  new 
interrogatories  toochiog  the  matter  may  be 
instantly  put  and  answered. 

*'  If  the  answer  to  the  interrogatories  should 
be  unsatisfactory  or  evasive,  the  bill  to  be 
taken  pro  confesso  to  the  extent  thereof  unless 
the  Chancellor  should  order  a  re-examination. 

''No  cross  bill  to  be  necessary  to  be  filed  by 
the  defendanta  to  establish  any  of  the  matters 
of  defence  stated  in  the  answer ;  but  the  de- 
fendant to  have  aright  to  examine  the  plain- 
tilT,  in  hke  manner  upon  interrogatories  as  to 
all  or  any  of  the  matters  in  the  bill  and  answer. 
The  defendant  to  be  at  liberty  to  pray  relief  on 
his  aide  as  to  the  matters  of  defence  set  op  in 
hiaanswarin  opposition  to  the  bill,  and  the 
Court  in  its  discretion  to  have  the  right  to 
grant  it  as  fully  as  it  could  upon  a  cross  bill. 

"  All  documents  and  papers  referred  to  in 
the  bill  and  answer  to  be  referred  to  as  in  a 


schcduLs  aaoexed»  aad  iba  nartiea^  the  < 
and  briefly  the  oUtcts  ot  the  doasasrolB 
to  ba staled  in  the  sckedak;  either  party la  be 
at  libBrty  to  have  a  copy  thmaf  at  large  at  him 
own  expense  if  be  vfauiied  it,  and  att  tba  doesH 
menu  asK)  papers  looged  fee  a  nasoaabie  tkne 
ia  iha  proper  office  for  iaapection.  The  partica 
to  be  at  liberty  to  neqoira  an  order  from  the 
(•ourt  on  the  other  party,  to  state  whether  lie 
means  to  contest  the  execution  of  any  particular 
document  or  not ;  and  if  be  conteata  it  with- 
out good  cause,  the  Court  to  have  authority  to 
award  costs  occasioned  thereby." 

2.  As  to  Evidence  : — 


"  AU  testimony  of  witnesses  to  be 
upon  interrogatories  in  writing*  pot  in  the  pee- 
sence  of  the  parties  or  their  agents,  and  they 
to  be  su  liberty  to  file  supplemental  interroga* 
tories  before  the  Commissioner  at  the  moment, 
so  as  to  elicit  all  the  facts  and  circnmstancei. 
This  is  now,  1  b«^lieve,  the  universal  practice  ia 
America.  Certaraly  it  ia  so  in  all  tbe  States 
with  which  1  have  any  acquaintance.  The 
parties  attend  before  the  Commissioner  and 
put  all  such  questions  as  they  please,  referable 
to  the  points  in  isstne ;  ana  very  often  they 
dispense  wHh  the  filing  of  any  prior  interroga- 
tories. 'Hie  whole  evidence  is  therefore  per- 
fectly known  to  both  parties  in  the  progress  of 
tbe  eaose,  and  long  before  what  is  technically 
called  publication ;  there  ie  not  a  single  Com- 
missioner at  a  time,  who  takes  the  testiinony. 
Thie  practice,  so  far  from  being  productive  of 
inconvenipnce,  is  deemed  highly  nsefol,  and 
indeed  makes  tbe  evidence  approach  rerr 
nearly  to  vwi  voce  evidence  in  the  cause,  ft 
seems  to  me,  also,  that  the  Cbancelior,  at  hie 
discretion,  should  have  authority  to  examine 
witnesses  vitd  voce  at  any  stage  of  a  canae. 
where  be  should  deem  it  proper  for  tbe  par* 
poses  of  justice." 

3.  As  to  the  defendant's  Anewers  :— 

**  The  answer  should  be  required  to  be  put 
in  at  a  short,  fixed  period  after  service  of  pro- 
cess, and  the  time  should  be  enlarged  only  by 
the  Court  upon  cause  shown;  upon  default  to 
answer,  the  bill  should  be  liable  to  be  taken 
pro  comfeesOf  and  the  matter  thereof  decreed 
accordingly,  without  any  issue  of  process  of 
contempt,  nnlese  for  the  purposes  of  jnstiea. 
An  answer  should  become  positively  india- 
pensable,  and  then  it  might  be  enforced.  Tbia 
19  our  American  practice,  mid  we  find  no  diffi* 
colty  in  it.  It  cute  down  at  once  all  unne- 
cessary delays." 

4.  Regarding  Chamber  Praetieet  the 
worthy  Judge  says  :— 

"  There  is  one  other  anhjeet  winch  striken 
me  to  be  of  very  great  importance.  It  ia»  that 
them  should  be  fixed  daya  for  the  Court  to  aik» 
as  it  were,  at  chambers,  to  hear  motions  and 
maks  orders  in  all  canaea.  Orders,  winch  ana 
of  course,  ehoold  be  passed  by  the 
officer  of  the  Court,  without  any  appls 
to  the  Court  itself.    Motiona  ahaidd  be 


my*  vMiilMttKMwy  fli 


«wc^  imlew  directed  by  the  Comrt  to  W  in 
wnUD^;  and  iostcad  of  written  notices  of 
i^ioii*  gcrvcd  on  the  parties  and  proved  by 
affidavit,  a  short  notice,  posted  upiothe  proper 
office  for  a  fixed  nnmber  of  days,  shoald  be 
'!!**  ^^^^  ^^  motion,  which  shonld  snpcr- 
*  .  f  ***  Mcetsity  of  other  notices. 

""  my  oprn  circuit  of  £(yftity  eantes,  I 
bear  the  parties  on  a  notion  wtd  voce  in  open 
U)urt;  the  solicitors  on  each  side  taking 
notice  thereof  without  delSy;  and  I  make 
the  order,  or  vary  it,  or  deny  it,  without  any 
formal  proceedinffs  whatsoever,  and  freqaently 
dictate  to  the  clerk  the  very  terms  of  the  order, 
at  the  instant  when  it  is  made.  When  the 
Bar  are  once  trained  to  this  conrse,  tb^  are 
piMed  with  it,  and  find  it  saves  so  nitieh  time 
and  eapenw,  that  they  seek  to  accommodate 
each  other  in  the  arrangement  of  their  bosi- 
nesa.  It  would  probably  be  found  useful  to 
hsTO  all  the  Judges  in  rotation,  except  the 
Lord  Chancellor,  sit  at  chambers  for  this 
purpose,  and  the  same  rules  should  prevail  in 
afl  the  Coorts.** 

5.  On  the  parnmoimt  difficulties  relating 
to  the  Masters  Offices,  it  is  said  :— 

*•  In  respect  to  the  abolition  of  the  proceed- 
ing's in  the  Master's  office,  I  confess  that  it  has 
not  appeared  to  me  necessary,  and  indeed  I 
think  that  be  is  a  most  important  and  neces- 
aanr  auxiliary  of  the  Court  in  taking  accounts 
and  auxiliary  inquiries.  What  is  wanted  w, 
that  there  should  be  a  thorough  reform  in  the 
mode  of  proceedings  in  the  Master's  office.  In 
America  there  is  rarely  any  delay,  and  he  pro- 
ceeds rery  much  as  a  Judge  in  Court.  If 
iwn  any  important  question  he  were  to  certify 
toe  point  and  facts  to  the  Court  for  its  opinkm, 
from  time  to  time,  in  the  progress  of  his  in- 
quiries, so  that  the  Court  might  give  the 
proper  direction,  much  time  might  be  saved. 

••It  strikes  me,  also,  that  a  very  great 
portion  of  all  the  Chancery  business  prepara- 
toij  to  the  final  hearing  of  the  cause,  might  be, 
and  should  be,  managed  bv  the  solicitors  alone. 
This  would,  I  am  persuaded,  elevate  the  cha- 
racter of  that  portion  of  the  Bar,  and  would  be 
a  most  salutary  measure  in  ite  general  iniln- 
encc.  It  is  constantly  so  done  in  most  of  the 
States  of  America ;  or  rather,  to  put  the  case 
exactly  as  it  generally  is,  every  solicitor  is  a 
couaaellor,  and  every  counsellor  acts  at  times 
as  a  flolicitor.  We  and  no  inconvenience  from 
this 


6.    In  Administration 
gestions  are  as  follow :— • 


suits»    the   siig- 


"  It  appears  to  me.  also,  that  bills  which  are 
afanost  of  eonree,  might  be  heard  summarily 
on  petition,  such  as  creditors'  and  administra- 
tioa  bills,  and  the  proper  references  made  with- 
out dehy.  In  consent  causes,  the  Court  might 
hear  the  partiee  upon  short  petition  and  make 
the  necessary  orders  at  once.  I  am  by  no 
means  sure  that  much  move  might  not  be  done 
to  prevent  useless  litigatkw}  as»  for  example, 


hyapetitieatosbasr  erase  why  ahillsfaffidd 
not'  be  filed,  which,  i£  the  Court  thoo^  ifc 
either  maintainable  or  wmnintainalile,  nifat 
be  sannHrily  disfK>sed  of  by  consent  of  the 
partiee.  But  of  this  I  should  speak  with  more 
hesitetion,  as  I  have  no  experience  to  M  wf 
judgment.  Bat  sfter  all,  I  fear  that  much  re> 
form  cannot  be  made  without  striking  at  die 
root  of  the  preaeal  mode  of  taxing  costsi  If 
costs  are  to  be  pud  upon  all  orders,  and  for  aU 
copies^  aad  per  page  for  all  pleadings,  item  per 
item,  there  la  infinite  temptation  to  multiply 
papers  as  well  as  ddays.  If  a  fixed  aUowanoa 
of  moderate  amount  were  made  for  every  bill 
and  answer,  without  reference  to  lengui  or 
space,  if  the  sum  for  aB  orders  in  a  cause,  in- 
cluding all  proceedings  and  evidence,  shoald 
never  be  allowed  beyond  a  fixed  sum,  ezcqit 
upon  a  fiat  of  the  Court  upon  a  very  spedal 
case  shown,  much  might  be  dcme  to  stop  aU 
useless  delays.  If  the  Court  were  aolhoneed 
to  deprive  either  party  of  coete  who  was  guilty 
of  unreasonable  aelays  in  the  cause,  this  woidd 
have  an  excelleat  tendency  the  same  way." 

7.  On  the  subject  of  the  necessary  partiaa 
to  a  suit,  it  is  observed  that — 

"  The  present  rules  in  Equity  are  inconv^ 
nient,  and  in  some  cases  occasion  a  toUl  failure 
of  justice.  Why  not  say  at  once  that  the  ques- 
tion of  parties  shall  rest  in  the  discretion  of  Uie 
Court,  and  that  in  all  cases  the  Court  may  pro- 
ceed to  decree  between  the  parties  before  the 
Court,  without  prejudice  to  the  righto  of  per« 
sons  not  parties  ;  and  that  other  persons,  not 
made  parties,  but  having  an  interest  in  the 
case,  might  intervene  in  the  cause  for  their 
own  interest  pro  ianto,  and  become  parties 
inter  «e,  at  any  proper  stage  of  the  suit,  to 
protect  those  intereste.  A  recent  stetuto  of 
our  Congress  has  authorised  the  Courto  of  the 
United  States  to  proceed  in  Equity  cases  ai 
between  the  parties  before  the  Court,  without 
prejudice  to  other  parties,  and  has  thus  in  a 
great  measure  broken  down  the  old  rule  as  tb 
parties.  The  new  rule  seems  to  work  weU  as 
far  as  we  have  as  yet  had  any  experience  under 
it.»' 

It  baa  been  generallj  imputed  to  solici* 
tors  that  they  luive  taken  no  part  in»  and 
indeed  have  generally  opposed,  legal  re- 
forms. The  truth  is,  that  the  rdfbnns 
which  have  for  the  most  part  been  advo^- 
cated  were  either  misehievons  or  hnprao* 
tici^le,  and  therefore  the  solicitors  pra- 
perly  objected  to  them.  But  where  tnqr 
came  from  a  judicious  source,  and  were 
likely  to  be  beneficial,  the  solicitors  have 
encouraged  them.  As  an  iostanoe,  we  maty 
mention  that  the  oriiginal  letter  of  Mr. 
Justice  Story,  wfaieh  contained  the  above 
sttcgestioiiSy  was  laid  before  Lord  Lang* 
ddfe,  the  hte  Master  of  the  Rolls,  br  Bfr. 
Edwin  Field,  acoompanied  by  the  following 
remarks:—- 


50    Jlfr.jMliee5<or^.^lt3'ealo/l«f  JMMMlCtfrl^ 

**  Mj  Lord,— Although  part  of  the  endosed 
letter  from  Judoe  Story  is  personal  to  myself, 
I. think  I  should  hot  be  actuiff  with  due  respect 
to  him  if  I  did  not  lay  it  before  those  who 
have  power  to  carry  out  any  of  the  sug- 
ffestions  which  may  approve  themselves  to 
Uaem ;  and  I  therefore  take  the  liberty  to  send 
it  to  yon.  Might  I  at  the  same  time  urge,  as 
I  would  most  earnestly,  the  early  adoption  of 
some  of  the  suggestions  sent  to  your  lordship 
a  year  and  upwards  ajgo  by  the  Law  Institution 
Committee.  A  year's  subsequent  considera- 
tion of  them  has,  so  far  as  my  opinion  is  worth 
anything,  further  convinced  me  of  their  value; 
and  your  lordship  must  see  how  impossible  it 
will  be  to  get  the  Committee  to  act  further, 
(should  their  services  be  considered  worth 
asking  for,)  unless  some  definite  attention  is 
seen  by  them  to  be  paid  to  their  very  cautious 
recommendations. 

"  I  believe  I  have  already  said  as  much  to 
your  lordship  verbally;  but  you  will,  I  am 
sure,  give  such  right  credit  to  my  motives  as 
to  pardon  me  for  repeating  to  you  what  I  am 
sure  I  cannot  too  strongly  endeavour  to  im- 
press on  your  mind," 

This  was  in  the  year  1842,  when  Lord 
Langdale,  yice-Chancelior  Wigram,  Mr. 
Pemberton  Leigh,  and  Mr.  Sutton  Sharpe, 
were  engaged  in  considering  the  practice  of 
the  Court  under  a  special  letter  from  Lord 
Chancellor  Lyndhurst. 


might  be  prejadiced.  We  believe, 
however,  that  the  vamus  Law  Societies  are 
unanimously  of  opinion  that  there  should 
be  no  delay  in  urging  forward  the  renewed 
application. 

'  It  is  true  that  the  remission  of  the  Duties 
on  Paper,  Newspapers,  and  Advertisements 
has  been  refosiMl.  Those  taxes,  however, 
bear  on  the 'whole  community,  not  on  one. 
class  only,  and  they  produce  a  million  and 
a  half  to  the  revenue.  The  Certificate 
Duty  is  of  small  amount,  compared  with 
the  total  income  of  the  State.  And,  as 
noticed  in  several  of  the  petitions,  the 
large  reduction  in  the  emoluments  of  At^ 
tomeys  by  the  alterations  in  the  Law, 
ought  to  weigh  materially  in  the  question. 

We  trust,  therefore,  that  every  possible 
exertion  will  be  made  to  bring  in  the  Bill 
on  the  25th  instant ;  but  iU  operation  will, 
of  course,  not  commence  till  next  Novem- 
ber. Another  decided  majority  will  settle 
the  question  once  for  all. 


REPEAL  OF  THE  ANNUAL 
FICATE  DtJTY. 


CERTI- 


We  need  scarcely  remind  our  renders, 
particularly  in  the  country,  that  the  motion 
of  Lord  Robert  Grosvenor  for  leave  to  bring 
in  the  Bill  for  repealing  the  Annual  Certifi- 
cate Tax  will  be  made  on  Tuesday,  the  .25th 
in^nt.  The  Solicitors  in  every  town  in 
England  and  Wales,  and  in  all  the  impor- 
tant districts  of  Ireland  and  Scotland,  have 
been  informed  of  the  intended  application 
to  the  justice  of  Parliament,  and  they  will 
doublless  address  their  representatives  bv 
letters,  and  the  House  by  petitions,  iu  such 
numbers,  as  to  ensure  a  full  attendance. 
The$e  calls  on  the  further  exertions  of  the 
provincial  Solicitors  should  not  be  relaxed, 
notwithstanding  any  contrary  advice  which 
nmy  be  given  by  persons  who  are  not  con- 
cerned in  the  management  of  the  case,  and 
who  are  unacquainted  with  ail  the  grounds 
and  reasons  on  which  the  measure  is  again 
pressed  on  the  attention  of  Parliament. 

If  a  postponement  were- voluntarily  made 
by  those  who  are  intrusted  with  the  charge 
of  bringing  forward  the  Bill,  and  the  sense 
of  the  House  were  not  expressed  in  the 
present  Session,  the  future  progress  of  the 


TRINITY  TERM  EXAMINATION. 


The  Examination  of  persons  applying  to  be 
admitted  Attorneys,  will  take  place  on  I  kurt^ 
da^  the  3rd  June  next,  at  half-past  nine  in  the 
forenoon,  at  the  Hall  of  the  Incorporated  Law 
Society,  in  Chancery  Lane  The  Examination 
will  commence  at  ten  o'clock  precisely. 

The  articles  of  clei^kship  and  assignments, 
if  any,  with  answers  to  the  questions  as  to 
due  service,  according  to  the  regulations  ap* 
proved  by  the  Judges,  must  be  left  on  or  be- 
fore Saturday,  the  29th  instant,  at  the  Office 
of  the  Law  Society,  Chancery  Lane. 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  Term,  the  Canaidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  Term,  and 
answers  up  to  that  time. 

If  part  of  the  Term  has  been  served  with  a 
Barrister,  Special  Pleader,  or  London  Agent, 
answers  to  the  questions  must  be  obtained  from 
them,  as  to  the  time  served  with  each  respec- 
tively. 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  under  the  several  heads  of 
—  1.  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  'the  Courts.  3.  Convey- 
ancing.   4.  Equity,  and  Practice  of  the  Courts.  • 

5.  Bankruptcy,  and  Practice  of  the  Courts. 

6.  Criminal  haw,  and  Proceedings  before  Jus- 
tices of  the  Peace. 

Each  candidate  is  required  to  answer  aU  the 
Preliminary  Questions  (No.  1) ;   and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  other  heads  of  inquiry, — Common  Latp  • 
and  Equity  being  two  thereof. 


Nbfw  ^  /M  IfW.— Si^Mrtor  Crarlt .-  Lard  Chamwi!^. 


St 


NOTES  OF  THE  W£BK, 


place  for  him  at  the  top  of  the  large  towrr  of 
— .  ,  ihe  New  Uou8eif»  Jour  or  fu-e  btorieii  high — > 

iscoifTBNiBMCKS  OF  TRS  couRTf  AT  WB8T-  >  (laughter)— and  itvrould  tie  for  the  young  gen* 
MIN8TBR.  niemen  oi  the  Prot'eKiiton  to  practice  up  (here. 

During  the  last  Term  the  Lon/ ater  Jut- »^»«/^«*»«"  ■enx**'*  would  find  it  no  juke.  It 
ttof  aaid.  that  there  was  considerable  dimcnliy  ^^H^^  l>e  necessary  to  ai^journ  the  Banco  Court 
about  the  Court  a;tti.'g  at  Niai  Priua  during  during  the  Nim  Priu*  SiUingH  in  lenn.  for  it 
Term,  in  cooaequeoce  of  there  beiog  no  extra  did  not  eeeni  to  be  ihouxhl  n.-ce8»ar>  that  both 
Court  to  sit  in.  Th©  Court  at  the  Sessions  <-«>""«  shotild  »«it,  as  proper  accommodation 
Hoose,  which  they  bad  been  jjermitted  by  was  not  provided  for  doing  so. 
courtesy  to  use,  was  required  by  the  Chairman '  ""^^ 

of  Quarter  Sessions,  and  in  the  Vice-Chancel-  n«w  mbmbkr  or  i-a»liamb»t. 

tor's  Court,  which  they  had  sometimes  occu-j  Isaac  Butt,  Esq.,  for  Harwich,  in  the  room 
pied,  the  Lords  Justices  were  sitting.  The  of  Sir  Fitsroy  Kelly,  who  has  accented  the 
Cbmmisaiooers  of  Woods,  however,  to  accom-  <  office  of  Steward  of  her  Msje«ty's  Manor  of 
modate  Uie  Nisi  Prins  Judge,  had  prepared  a;  Ueropholioe. 


RCCCNT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AMD    SfiORT   MOTBS   OF    CASKS. 


ftarlr  Cbxncrllor. 
CmtiM  r.  Salmon.    March  20,  31,  1 853. 

SOLICITOR.  *- PURCHAiS    AT    AUCTION     OF 

cliknt's  rstatr.  —  specific  PBRFORM- 

ANCB   OF  CONTRACT.. 

On  appeai  from  and  confirming,  with  co$l9, 
ihe  decision  of  Ftee'Ckancetlor  Knight 
Brmea,  hdd,  that  the  sottcitor  for  the 
vendors  of  an  estate,  who  had  attended  the 
sale  bg  aaeiion  and  had,  wiihoui  any 
ynblie  intimation  there  was  no  reserved 
prtee,  openly  Indfor  and  been  dedand  the 
purekaser  ^  one  of  Ihe  lots,  was  not  es- 
tiiled  to  enforce  the  specific  performance 
of  the  contract  ;  and  hehJ  that  it  was  his 
dnty  to  have  devested  himself  q/*  Aft  cha- 
racter of  their  soHcUor  and  to  have  seen 
that  tkep  had  other  legal  advice. 

This  was  an  appeal  from  the  decision  of 
vice-chancellor  Knight  Hrvce  dismissing, 
^nih  costs,  a  bill  for  the  Rpecific  performance 
of  an  agreement  to  sell  a  farm  called  Salmon's 
Farm,  in  Kssex.  It  appeared  that  the  plaintiff 
was  the  solicitor  for  the  lesiatnr,  and  that  the 
defendant,  Edmund  Salmon,  who  was  not  then 
of  age,  was  seised  in  fee  of  the  farm  in  ques- 
tion, together  with  other  property,  as  tenant  in 
common  with  his  two  brotherji ;  and  that  they 
employed  the  plaintiff  to  put  up  the  property 
for  sale  by  auction.  At  the  sale,  which  took 
pace  in  June,  1845,  the  plaintiff  became  a 
bidder  for  the  lot  in  question,  consisting  of 
Utfee  closes,  and  having  been  declared  the 
purchaser  for  2,500/.,  received  the  usual  signed 
■jwnorandum  from  the  auctioner.  It  appeared, 
^•o,  that  one  of  the  conditions  of  sale  requir- 
lAg  an  inaroediate  deposit  of  10  per  cent,  and 
the  remainder  at  the  ensuing  Michaelmas  when 
pottession  was  to  be  given,  had  not  bsen  com- 
piled with,  but  that  the  plaintiff  had  notwith- 
standing obtained  possession  of  the  closes  and 
Vteitill  in  possession.    Payments  had  been 


made  to  the  defendant  of  about  200/.  by  ths 
plamtiff. 

Lee  and  F.  S.  ffYZ/iosut,  for  the  plaintiff,  in 
support  ot  the  appeal ;  C.  P.  Caoper,  Matins f 
Elderton,  and  Craig,  tot  the  defendants,  comr^, 
were  not  called  u)ion. 

The  Lord  Chancellor  (St.  Leonards)  said, 
there  was  no  rule  of  iaw  which  absolutely  pro- 
hibited an  attorney  from  becoming  the  pur- 
chaser of  his  client's  property,  but  a  prudent 
attorney,  who  was  well  advised,  would,  before 
he  attempted  to  make  the  purchase,  divest 
himself  of  his  character  of  legal  adnser,  and 
take  care  that  his  client  had  other  professional 
aid.  It  appeared,  however,  in  the  )>resent  case 
that  the  plaintiff  was  the  solicitor  of  the  testa- 
tor and  in  possession  of  the  tiile-deeds  and 
will,  and  that  he  bought  the  lot,  the  subject  of 
the  present  question.  He  bid  openly  for  ths 
lot,  without  any  public  iniimation  there  was 
no  reserved  bidding,  and  the  probable  infer- 
ence in  the  minds  of  those  who  attended  the 
sale  must  have  been,  as  it  \vm  known  he  was 
the  solicitor  for  the  parties,  that  he  was  bid- 
ding for  the  owners  of  the  estate,  and  not  for 
himself,  and  be  thereby  prevented  other  parties 
bidding.  Then  the  dcfioiiit  of  10  per  cent,  of 
the  purchase^  money  had  not  been  paid  down 
in  accordance  to  the  coniliiions  of  sale,  and  he 
was  in  reality  therefore  bidciing  for  the  estate 
with  the  knowledge  that  he  had  only  to  pav 
the  money  when  it  was  convenient,  althougn 
possession  was  taken  at  the  time  named.  And, 
therefore,  without  imputing  fraud,  the  trans- 
action was  most  improper,  and  the  appeal  must 
be  dismissed  with  costs. 

May  6.— /a  re  fValktr*s  Tms/— Appeal  dis- 
missed  from  Vice-Chancellor  Knight  Brues 
with  costs. 

*-  5. — In  re  Coles— Order  for  payment  of 
fund  to  petitioner  on  his  recovery  from  lunacy. 

—  SyS.—is  re  Bristol  CAonViet  —  Stand 
over. 
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Superior  Courts:  Jjord  Chancellor.— Lords  Justices.— Rolls. 


May  8.-7«  re  Oundle  Brewery  Company,  «t.  1      May  S.-Westwood  v.  Southey  —  ArranRC 
forte  Crojr/on— Appeal  from  the  Vice-Chancel-  ■  ment  come^to. 
lor  Knight  Bruce  dismissed. 

—  8.— J«  re  North  of  England  Joint-Stock 
Banking  Company,  export e  Ho/me— Part  heard. 


EarHiet  3tii{ttrrtf. 

Lord  James  Stuart  and  others  v.  London  and 
North  Western  RaUwajf  Company.  April  19> 
20, 1852. 

RAILWAY  COMPANY. — CLAIM  FOR  IPPBCIFIC 
PERFORMANCB  OF  CONTRACT  TO  PUR- 
CHA8B   LANDS. — ACTION   AT   LAW. 

Held,  reversing  the  decision  of  the  Master  of 
the  Rolls,  that  the  devisees  in  trust  of  a 
testator,  with  whom  a  railway  company  by 
their  agent  had  contracted  for  the  purchase 
of  land  through  which  U  proposed  branch 
line  would  pass  on  the  consideration  of  his 
withdrawing  his  opposition  to  the  passing 
of  their  bill  authonsing  the  construction  of 
such  line,  were  not  entitled  to  claim  the 
specific  performance  of  the  contract  upon 
the  company  abandoning  the  line  and  not 
taking  the  land,  but  that  an  action  must  be 
brought  at  law  to  recover  damages. 
An  appeal  from  the  whole  decree  on  a  claim 
was  allowed  to  be  opened  as  upon  an  appeal 
from  a  decree  in  a  cause,  by  the  plaintiffs. 
This  was  an  appeal  from  the  decision  of  the 
Master  of  the  Rolls  decreeing  on  a  claim  filed 
by  the  plaintiffs  as  devisees  in  trust  under  the 
will  of  the  late  Marquis  of  Bute,  the  specific 
performance  by  the  defendants  of  a  contract 
for  the  purchase  of  certain  lands  at  Luton, 
through  which  a  branch  line  of  their  railway 
passed.    It  appeared  that,  on  the  defendants 
applying  for  an  act  to  authorise  the  construc- 
tion of  a  branch  railway  from  Watford  to  St. 
Albans,  Luton,  and   Dunstable,   their  agent 
had  by  an  agreement  dated  iu  April,  1847* 
contracted  to  purchase  certain   parts  of  the 
land  of  the  Marquis  through  which  their  line 
was  to  pass,  in  consideration  of  his  undertak- 
ing not  to  oppose  the  passing  of  their  act. 
Upon  the  bill  having  passed,  the  defendants 
however  abandoned  the  proposed  line  and  re- 
fused   accordingly   to  take  the    land.     The 
Master  of  the  Rolls  having,  on  the  authority 
of  the  decision  of  Webb  v.  Direct  London  and 
Portsmouth   Railway    Company,    decided    by 
Vice-Chancellor  Turner,  decreed  the  specific 
performance  of  the  contract,  this  appeal  was 
presented. 

R.  Palmer  and  lUPNaghten  for  the  plaintiffs ; 
Bethell,  Willcock,  and  Speed  for  the  appellants, 
on  the  ground  the  case  on  which  the  decree 
bad  been  made  in  the  Court  below  had  been 
overruled  by  the  Lords  Justices  on  March  22 
last. 

The  Lords  Justices  said,  that  in  accordance 
with  their  decision  overruling  the  case  cited  for 
the  respondents,  the  remedy  of  the  landowner 
was  not  bv  a  proceeding  for  specific  perform- 
ance, but  oy  an  action  for  damages  at  law.  The 
appoil  would  therefore  be  allowed  and  an 
action  at  law  have  to  be  brought. 


—  S.—Sims  V.  HeM/n^  — Appeal  from  the 
Master  of  the  Rolls  dismissed  xnlh  costs. 

—  5,  6,  T.—Zulueta  v.  Fweiif— Appeal  from 
the  Master  of  the  Rolls  dismissed  with  costs. 

_  7.— Jii  re  Martyn,  exparte  Martyn—On 
appeal  from  Mr.  Commissioner  Goulbum, 
order  for  certificate  of  2nd  class. 

—  S.— Exparte  Glyn,  in  re  ^#Afi«— Refer- 
ence back  to  the  Commissioner. 

—  S.-Evans  v.  Norfolk  Estuary  Compamy 
Injunction  continued. 

—  d.—Hart  V.  r«/*— Appeal  allowed  from 
Vico-Chancellor  barker. 


1852. 


JViMttt  of  tte  KoIU. 

Littlewood  v.  Bulterill.    April  24, 

CLAIM. — LEGATBK.-— MISTAKE   IN    NAMB.— 
NEPHEW. 

A  testator,  by  his  wilf,  gave  inter  alia  a  sum 
of  money  to  his  nephew,  John  L.,  of  Shef~ 
field,  innkeeper.  The  testator's  nephew 
{named  John  L.)  was  a  milkman  and  com' 
keeper,  and  died  before  the  date  of  thewUt, 
leaving  two  sons,  who  were  called  nephews: 
John  L  was  a  grinder,  and  Thomas  L.  as 
innkeeper:  Held,  that  upon  ajfidavit  qf 
service  qf  the  claim  on  John  L.,  the  ejatm 
of  Thomas  L.  for  payment  of  the  legacy 
would  be  allowed, 

Lloyd  and  H.  Stevens  appeared  in  support  of 
this  claim,  for  payment  of  a  legacy  under  the 
will  of  John  Butterill,  of  Dorchester,  dated 
in  December,  1860,  whereby  he  gave  inter 
alia  a  sum  of  250/.  to  his  "  nephew,^  John 
Littlewood,  of  Sheffield,  innkeeper."  It  ap- 
peared that  there  had  been  a  nephew  John 
Littlewood,  who,  however,  was  a  milkman  and 
cowkeeper,  and  had  d  ed  in  October,  1846,  and 
that  his  two  sons,  John  Littlewood  was  a  grin- 
der, and  the  plaintiff  Thomas  Uttlewood 
an  innkeeper.  It  also  appeared  that  the  testa- 
tor kr.ew  of  the  death  of  his  nephew,  and  it  was 
alleged  the  great  nephews  were  usually  called 
nephews,  Smith  v.  Coney,  6  Ves.  42,  was  cited. 

The  Master  of  the  Rolls  said,  that  the  cbim 
would  be  allowed  upon  an  affidavit  of  its  eer- 
vice  on  John  Littlewood,  who  would,  however, 
be  heard  on  the  question. 

Mxy  S.— Whitehead  v.  TAomp^on  —  Stond 
over  to  2nd  day  of  Trinity  Term. 

—  6.— Kennington  V.Houghton— ExceptkouB 
to  Master's  report  allowed  as  to  time  from 
which  rent  became  payable,  and  disallowed  as 
to  compensation. 

—  6.— Brown  v.  Gordon — Part  heard. 

—  6.— Lake  v.  Eastern  Counties  Raikam^ 
Company— Defendant  held  liable  to  pay  costs 
of  conveyance  of  lands. 

—  7.— De  Houst  v.  Boy#— Order  by  consent 
for  sale  of  French  stock,  and  investment  of 
proceeds  in  English  funds. 

—  J, ^  Wood  V.  Dawet—Petitioo  refused. 
•—  8. — Zulueta  v.  Ftnen^— Motion  refused  to 
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■et  aside  attachment  on  the  ffroond  of  imini- 
lanljr.  ® 

^   May  8.^FremUn  v.  FFtWftore— Exparte  in- 
jonction  refused  to  etay  execution. 

—  S.—In  re  Bolton  fVaierworks' Act  -  Order 
as  to  costs  of  investment  of  money  paid  as 
compensation. 

I^Ctt'ClMinallor  Ctintn-, 
Qoodckap  V.  JVfttving  and  others.    April  22, 

1852. 
OrPICIAL   MANAGER   OP  COMPANY.— LBAVR 
TO     RBCKIVB     ACCRUING    RBNT8   AND   TO 
ARRANGB   A8   TO    RBPAIRS. 

Leave  was  given  to  the  official  manager  of  a 
land  company  to  receive  the  rents,  which 
would  shortly  accrue  due,  and  for  their 
payment  into  Court,  without  prifudiee  to 
any  question  in  the  cause,  and  for  him  to 
arrange  with  the  parties  as  to  the  necessary 
repairs,  or  in  the  event  of  their  disagreeing, 
proposals  to  be  taken  before  the  Master  for 
suck  repairs. 
This  was  a  motion  for  the  appointment  of 
™«  ^aintifff  who  was  the  official  manai^er  of 
Ihe  National  Land  Company,  as  receiver  of  the 
wnts,  which  would  shortly  become  due,  and 
m  the  preservation  of  the  property  in  tenant- 
Sir  IV,  Page  Wood  and  Roaburgh,  in  sup- 
port ;  Bagshawe  for  the  defendants. 

The  Vice-chancellor  said,  that  the  plaintiff 
could  only  be  directed,  without  prejudice  to  any 
onestioD  in  the  cause,  to  receive  and  pay  into 
Court  the  accruing  rents,  and  to  be  at  liberty 
to  make  such  repairs  as  the  parties  might  a^ee 
npon  to  be  necessary,  or  in  the  event  of  their 
disagreeing,  proposals  to  be  taken  in  before 
the  Master. 


May  S.—Hudlestone  v.  IVhelpdale-^ur.  ad. 
vult, 

—  6.— JFor/A   v.   Mackenzie  —  Will   held 
valid. 

—  7.— /«  re  PomeWs  Estate-^Cur.  ad,  vult. 

—  8. — ScoveU  V.  Ca///0y— Stand  over. 

Witt'Cbunctllox  WHtOtniUft. 
fVebb  V.  WooU.    April  26, 1852. 

WILL. CONSTRUCTION.  —  XFFBCT   OF  mm' 

PI70NANT  CLAUBB. 

A  testator  gave  aU  his  property  to  his  wife, 
her  executors,  administrators,  or  assig/is, 
^  to  and  for  her  and  their  own  use  and  be- 
nefit, upon  the  fullest  trust  and  confidence 
reposed  in  her,  that  she  will  dispose  of  the 
same  for  the  Joint  benefit  of  herself  and  my 
children  r"  Held,  that  the  wife  was  entitled 
to  take  for  her  own  use  and  benefit,  and 
that  no  trust  was  created  for  the  children. 
The  testator,  Richard  Webb,  by  his  will 
W?e  all  his  property  of  whatsoever  description, 
WKthcr  in  possession,  reversion,  or  expecUncy, 
or  which  he  might  be  possessed  of  at  the  time 
of  Ids  death,  to  his  wife,  her  executors,  adtoi- 
wstadors,  or  assignees,  ••  to  and  for  her  and 


their  own  use  and  benefit,  upon  the  fullest 
tnist  and  confidence  reposed  in  her,  that  she 
will  dispose  of  the  s^jaae  for  the  joint  benefit  of 
herself  and  my  children,"  and  he  appointed 
his  wife  and  the  defendant,  Mr.  Edward  Wools, 
executrix  and  executor  of  his  will.  A  question 
arose  as  to  the  interest  to  which  the  wife  was 
entitled  under  the  will. 

Shapfer,  Beavan,  and  Murray  appeared  for 
the  respective  parties. 

The  Vice-Chan ceUor,  after  taking  time  to 
consider,  said,  that  had  the  wiU  stopped  at  the 
words  "use  and  benefit,"  there  would  have 
been  no  question  as  to  its  effect  in  giving  an 
absolute  gift  to  his  wife,  if  alive,  or  her  execu- 
tors, if  dead,  and  her  assigns,  if  she  assigned 
it.  The  latter  clause,  however,  raised  a  trust 
expressly  contradicting  the  former  part  of  the 
will.  The  rule  applicable  was,  that  if  there 
were  two  clauses  of  a  sentence  capable  of 
two  constructions,  the  construction  which  was 
in  accordance  with  the  other  should  be  adopted. 
The  contradictory  effect  would  be  produced  if 
it  were  held  that  the  latter  part  of  the  sentence 
created  a  trust  for  the  children,  and  there  must 
therefore  be  a  declaration  that  the  wife  was  en- 
titled to  the  whole  for  her  own  use  and  benefit : 
referring  to  Croekeit  v.  Crockett,  1  Hare,  461 ; 
6  Hare,  326 ;  2  Phill.  653 ;  IVoods  v.  Woods, 
1  My.  &  Cr,  401 ;  Cooper  v.  Thornton,  3  Bro. 
C.  C.  96,  186;  Robinson  v.  TieksU,  8  Ves. 
142.' 


May  6,  G.-^Collett  v.  iVewaum-^Part  heard. 

—  7.—Egerton  v.  Earl  Brown^oio— Order 
for  confirmation  of  Master's  report  as  to  re- 
pairs to  be  effected  by  receiver. 

—  7.— Sweeting  v.  Sweeting^^taxk^  over. 
.  —  7. — Cockburn  v.  litfpiUe/— Order  on  pe- 
tition as  to  purchase  of  building  for  chariuble 
establishment,  and  as  to  payment  of  dividends 
of  fund  in  Court. 

—  7. St.  Aubyn  v.  5/.  ifii6y»— Master's 
report  confirmed. 

—  S.^Soltau  V.  De  Kfe^— Last  cause  day 
of  Trinity  Term  appointed  to  enter  bill  pro 
oo^fesso, 

—  8.-*/»  re  Staffordshire  and  Shropskirt 
BaUway  Company,  exparte  ilrcAtAoW— Appeal 
allowed  from  the  order  of  the  Master  directing 
payment  of  money  admitted  to  be  in  appellant's 
possession,  but  who  had  parted  therewith,  to 
the  official  manager. 

Vfrt'C^xnrellor  p«itsr. 

In  re  Midland  Union,  Burton-^qton  Trent, 
Ashby-de-la-S^ouch,  and  Leicester  Railway 
Company,  exparte  HiU.    April  16,  19,  1869. 

WINDING-UP  ACT.— PROVISIONAL  AND  MA- 
NAGING COlfMITTEB-MAN.  —  LIABILITY 
OF  KSTATB  TO  CONTRIBUTE  TOWARDS 
KXPBN8B8. 


•  See  also  Bushnell  v.  Parsons,  Prec.  Ch. 
218;  Curtis  V.  Rjppon,  5  Madd.  434;  Ha«- 
mond  V.  Neanie,  1  Swanst.  35 ;  Morse  v.  Morse, 
2  Sim.  485. 
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The  estate  o/"  N.,  fl  member  of  the  jtrovisifmal 
committee  cmd  also  q/  Me  manvgi^y  com- 
mii'tee  o/(t  railway  scheme,  tens  held  liabh 
to  contribute  towjrds  the  ixpenses  incurred 
in  pursuance  of  oniers  given  by  the  monag-; 
iny  committee,  aUhoug't  he  might  not  be 
present  at  »vowe  of  t.'itir  meetings,  on  the 

f  round  that  there  was  an  implitd  contract 
eitceen  the  members  oj  such  committee  to 
coHtribttte  rateubly  towanU  anch  expenses, 
and  the  ntsotutions  at  one  meeting  being 
confirmed  at  sulisegufnt  ones.  An  appeal 
was  therefore' dismutxed,  with  costs,  from 
the  decisitm  of  the  Master  placing  the 
name  qf  N/at  administratrix  on  the  luit  of 
cOHtributories.  ' 

This  was  an  apf)«al  from  the  decision  of 
Master  'llniiey  placing  the  name  of  ths  appel* 
lant  on  the  list  of  contrihiitories  to  the  aliOt'e 
company  as  adramisirairix  of  John  George 
Norbury,  who  was  a  member  of  the  provisional 
committee  and  nUo  of  tlie  managing  crmimiltee, 
and  who  h  id  attended  several  of  the  meetiimss  of 
the  lattf  r  commtttt e-at  which  orders  %vere  given ; 
and  although  he  was  not  present  when  an  en 
gineer  was  appointed  to  make  the  necessary 
surveys,  he  was  jiresent  at  a  subsecivent  meet- 
ing at  which  that  appointment  was  recognised 
and  his  rejiort  of  the-  progress  of  his  sarvey 
ordered  to  be  entered  on  thS  minutes  and  to 
he  advertised*  The  company's  soliciU>r,  Mn 
Baxter,  having,  on  an  action  being  brought  by 
the  engineer,  compromised  it  with  the  sanction 
of  the  provintonal  directors  for  1,300/.,  it  was 
contended  Mr.  Norbury's  estate  was  liable  to 
contribute  to  the  discharge  of  Mr.  Uaxler's 
claim  in  respect  of  such  payment. 

IMkouse  in  sHp))ort  of  tite  appeal;    Ro»- 
burgh,  for  the  ollicial  manager,  coiitrk.  • 

Cur.  ad,  vult. 

The  Fice-Chancellor,  aftejr  referring  to  the 
bets  of  the  case,  .said«  prima  fack  the  amount 
due  to  the  engineer  or  whatever  bad  been  paid 
in  discharge  thereof,  subject  to  investigation  an 
to  t^e  propriety  of  such  )iayment,  was  a  debt 
or  liability  of  the  company.  And  although  it 
might  be  lliat  Mr.  Norbury  was  not  actually  a 
party  to  the  order  being  giren«  yet  it  roiist  be 
implied  that  as  among  the  committee  of  ma- 
nagement an  agreement  existed  for  all  to  con- 
tribute rateably  towards  the  ex}»enses  incurred 
under  order:(  given  or  sanctioned  by  the  mem- 
bers who  happened  to  be  present,  inasmuch  as 
the  resolutions  at  one  meHiug  were  confirmed 
at  a  Huhsequent  one.  Tlie  decision  of  tlic 
Master  ))lacing  the  appellaut's  name  on  the 
list  of  coritributories  mu&t  therefore  be  affirmed 
yeixh,  costs. 


May  7.  8,  \t>.—Lumleg  v. 
lion  continued. 


Wagnxr — Injanc- 


Court  cf  ^ucrn'i  JBrntft. 
CasteUi  amd  others  v.  Hire.     May  5,  185a, 

COBIMISSION      TO      KXAMINK      PLAINTIFFS 

abroau.-pkoof  or  disability  to  b» 

PRESBNT   AT   THB   TRIAL. 

Held,  discharging  a  rule  nisi  which  had  been 
obtained,  that  «  ecmmission  to  esfomme 
plfiintiffs  abi  tad  will  not  be  granted  wHkami 
prtibf  of  the  impossibility  of  the  partiea 
coming  to  this  country. 

This  was  a  rule,  nisi  obuined  on  April  16 
last,  for  a  commission  to  be  issued  to  Constan- 
tinople and  leghorn,  to  examine  the  plaintiiFs, 
who  respectively  renided  in  these  cities,  in  this 
case,  which  raised  a  question  as  to  the  sulfi- 
ciency  of  a  |H!titioning  crediior's  debt  JUid  an 
act  of  banHrMptcy.  The  rule  had  been  obtained 
on  an  appeal  from  Mr.  Juaiice  Cromptou,  who 
refii«ed  to  mak*»  the  order  at  Chamhers. 

Bramwell  showed  cau»e ;  llUles  in  support. 
.  The  Coitrf  *aid,  that  as  there  was  no  proof 
of  the  imposbibilitv  of  the  partiea  coming  to 
this  country,  the  role  must  be  dii>cUarge4-  A« 
otherwise,  a  narty  fearing  a  cross-exammaMon 
woulil  only  nave 
commissioo. 


ve  to  go  abroad  and  obtain  a 


May  S,—Hume  v.  Uen/te*— Decree  for  spe- 
cific performance  of  contract,  with  costs. 

—  b.—  Thistlethwaitey.  Gamjer— Judgment 
on  special  case. 

—  5. — Fitch  V.  Prior— Injunction  granted. 

—  6,— Coosifr  ▼.  Broffi/ey— Hill  dismissed 
wHh  costs. 


May  5. — Exparte  Afacaamflra— Bule  .dis^ 
charged  for  certiorari  to  bring  up  conviction 
to  be  quashed.  «  .      . 

—  b.—Hegina  \\  Lancashire  and  lorksktre 
Railway  Company  —  Rule  absolute  for  oia*- 
damus  on  defendants,  to  construct  branch 
railwav.  ;      . 

—  6.—Regina  r.  3/fl;or— Sentence  on  i|i- 
dictment  for  perjury^ 

—  6.— Lowndes  v.  Earl  of  Stanford  and 
IVarrington^  Judgment  for  plaintiff  on  de- 
murrer to  second  count  of  decmration,  and  for 
defendant  on  the  first. 

—  6.  —  Hegina  v.  South  Wales  Railway 
Company— Rule  nisi  for  mandamus  on  defend- 
ants to  construct  branch  line. 

—  T.'-Regina  v.  Cterk  of  Surrejf  County 
Court  oj  bout h war k—Kuit  absolute  for  man- 
damus on  defendant  to  i«sue  execution  to  levy 
cobts,  unless  execution  issued  as  prayed. 

—  7.— Lewtf  V.  Nicholson  and  another — 
Rule  diicharged  to  set  aside  norsuit. 

—  J^^Bishop  V.  fia/cA— Rule  dischargctl 
for  entry  of  satisfaction  on  judgment  roll. 

—  8.— Hoiose  V.  Barberr-Cur,  ad.  vutt. 

—  S.'-Uegina  v.  /•rase**— Rule  absolute 
for  ijuo  warranto, 

—  S.--Regina  v. .  —  Rule  nisi  for 

habeas  corpus. 

—  S.-— Meyer  v.  Thornton — Rule  absolute 
for  commission  to  examine  witnesses  at  San 
Francisco. 

—  8.  —  Keane  r.  JStuart  —  Rule  absolute 
for  allowance  of  set-off  against  amount  of 
verdict. 


—  10, ^MorvaU  v.  Great  Northern  RaUway 
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CMip«a|f'-  Appeal  allowed,  from  County  Court, 
with  costs. 

May  lO.^Olding  r.  Smith — ^Judgment  re- 
veneaon  appeal  fiom  County  Court. 

—  10.  — Coope  V.  S^eoeirfon^Ju  F}{:neut  for 
appellant  froxa  County,  (^urt,  with  costs. 

^vxnCi  Jftfitc^  ^racttrr  Court. 

Mav  S.—BwrU  v,  Dow/ia^r— Rule  for  new 
tml  tfiicbarged. 

.  r-  b.^Crawshaw  T.  York  and  Norlk  Mid^ 
lamd  Railway  Com/^aa^-r-Rule  refused. 

— r  5. — Ritfina  v.  JuMticet  of  Maidsione-^ 
Rttle  m^i  under  11  &  12  Vict  c.  44.  for  defend- 
ants to  iiisae  warrant  to  enforce  payment  of 
highWay-rate. 

; —  6.^^Erparte  Ha^hck  —  Order  for  dis- 
chai;ge  of  prisoner  on  habeas  corpuM. 

—  6. — Taylor  r.  Warringion-^Cttr,  ad,  pult 

—  6. — Regina  r.  Recorder  of  Leecff— Role 
absolute  for  mandamus  on  defendants  to  enter 
continuances  and  hear  appeal  a^^ainst  orders  in 
bastardy. 

—  7. — Reffina  r,  Oreat  Northern  Railieasf 
GMipaiijr^Rule  ivtft  for  mandamus  to  complete 
railway. 

—  7*^R^ina  v.  Jaetieet  of  Oxfordshire-^ 
Rule  nisi  for  certiorari, 

—  T.—  ^Ude  V.  SAmdan-— Rule  absolute 
for  writ  of  prohibition  to  Judge  of  Norfolk 
County  Court  af^ainst  proceeding  herein. 

—  7. — /«  re  -  —  Certiorari  to  remove 
indictment  into  this  Court  against  attorney. 

—  8. — Re^'aa  r.  Hereford,  Newport,  and 
Abergavenny  Railway  Company — Rule  nisi  for 
mandamns  on  defendants  to  complete  railway. 

—  8. — Regina  ▼.  SaviUe — Rule  nisi  for  pay- 
ment of  costs  of  criminal  information. 

—  8. — Regina  v.  Inhabitants  of  HiUingden — 
Rde  nut  for  mandamus  on  defendants  to 
proceed  to  ele^on  of  surveyor  of  highways. 

—  8. — Regtna  ▼•  Conunissioners  of  Land 
Taff--Rule  nisi  for  mandamus  on  defendants 
for  equal  assessment  within  division  of  the 
Tower  Hamlets. 

—  8. — Bxparte  Bailey  —  Role  refused  for 
cfffioran  to  remove  inquisition  into  this  Court 
to  be  quashed. 

€amvKan  piexif • 
In  re  CanneiL    April  16,  1852. 

PAUPXR  INFANT. —  H ABBAS   COBPUS.— BVI- 
DBNCB. 

The  gmardkms  of  a  parish  havinjg  placed  an 
isfanl  pauper  at  an  establishment  had^ 
mon  an  application  made  in  Tebruary  to 
tiem  by  the  pauperis  sister,  decUned  to 

.  oon^g  with  her  request  for  her  removal 
to  a  Catholic  orphan  asylum,  her  parents 
being  of  thai  religion  s    Held,  that  a  writ 

•  qf  habeas  corpus  would  not  be  granted, 
wsless  %t  were  shown  that  the  child  was 
detmned  against  her  will  at  the  time  of 
ffmio  for  the^  writ,  and  also  that  the 
guardUans  hoB  done  something  to  require 
the  issue  of  the  writ. 


I     This  was  nn  spplication  for  a  writ  of  habeas 

I  corpus  to  bring  up  the  body  of  Joanna  Connelly 

of  the  age  of  foUr  years,  a  pau|)er  in  the  I^m- 

I  beth   Infant  ' Establishment  at  Norwood.     It 

'  appeared  that  the  application  was  made  at  the 

iriKtance  of  her  sister,  and  on  the  ground  that 

the  pauper  was  dttained  against  her  will,  and 

that  she  was  desirous  that  the  child  should 

be  brought  up  and  instructed  in  the  Roman 

Catholic    religion,    which    was    that   of   her 

parents.    An  application  to  the  guardians  of 

the  poor  of  the  parish  of  St.  Mary,  Lambeth, 

I  for  her  removal  to  a  Catholic  orphan  asylum, 

:  having  b^n  refused  on  11th  February  last, 

,  this  writ  was  moved  for.         *' 

Seoit  in  support. 

'I1ie  ComW  said,  there  was  nothing  to  show 
that  the  guardians  had  done  anvthing  to  rv* 

Suire  die  writ  to  issue,  or  that  the  child  was 
etained  aKatn»t  her  will,  as  the  application  to 
i  the  board  had  been  made  in  February  and  the 
-  child  might  have  since  altered  her  mind,  and 
I  although  it  was  not  neeessary  to  construe  affi- 
davits of  this  kind  very  strictly,  yet  some  saffi* 
cient  grounds  must  be  given  for  granting  the 
applicatioo.    The  rule  was  therefore  refuMd. 

May  a.^In  re  Hakewell— Writ  of  habeas 
corpus  discharged. 

•^  d.^'Mgers  v.  Perigal  and  others'^Jxtdg" 
ment  on  special  case  from  the  Lord  Chancellor 
as  to  construction  of  wiU. 

—  6.-*-CM/fiu  v.  Evans — Role  absolute  for 
new  trial.- 

—  5»  d,  7— 3feiier  v.  Parker-- Stet  pro* 
cessus, 

—  7>  -*  Oraham  and  others,  assignees,  v. 
CAiipmaa*«-Rule  absolute  to  enter  verdict  for 
plaintiffs. 

—  7,-^Novello  V.  Sddlpw — On  special  case, 
judgment  for  the  plsfntiffl 

—  8. — Dod  V.  I/iMi^jf— Distringas  to  com- 
pel appearance. 

—  8^ — Foster  v".  Crabb  —  On  demurrer  to 
replication,  judghient  for  defendant,  but  leave 

Vto  amend  on  payment  of  costs. 

—  S.^ Austin  V.  Manchester,  Sheffeld,  and 
Lincolnshire  RMlwoy  Company — Rule  absolute 
in  arrest  of  judgment. 

—  8.— ri^(nf(e  V.  Doetf— Rule  absolute  for 
new  trial. 

—  II, --Webster  r,  KeUy— On  appeal  from 
County  Court,  judgment  reversed. 

—  11. — OsiA^erf son  V.  Parwiif^ Judgment 
for  appellant,  with  costs. 

—  1 1.— Goorfman  v.  Great  Western  Raihoay 
Company— Appeal  dismissed,  with  costs. 


Court  of  <frtt)rqttfr. 
Garvey  v.  Harris,    April  27*  18&2. 

COUNTY  COURTS*  BXTBNSION  ACT. — VBB- 
DICT'IW  ACTION  OP  TOBT  FOR  5/.*-CBB* 
TIFICATB   FOR  COSTS. 

A  plaintiff  in  an  action  of  trespass  which  was 
Ifrought  in  the  Si^ertor  Court,  recovered  a 
verdict  for  5/.,  and  the  prniOng  JOdge 
certified  for  his  costs  under  the  13  4r  14 
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Viet.  c.  61,  t.  12  :  Held,  refusing  a  rule  to 
reseiud  that  certificate,  that  the  plaintiff 
was  entitled  to  his  costs. 

This  was  motion  for  a  rule  nisi  to  rescind 
the  certificate  given  by  the  Judge  on  the  trial 
of  this  action  for  trespass,  and  in  which  5/.  da- 
mages were,  recovered,  for  the  allowance  of  the 
plaintiff's  costs  under  the  13  &  U  Vict.  c.  61, 
s.  12.» 

Co Jiier  ui  supiMrt,  on  the  ground  that  the 
plaintiff  had  not  recovered  a  sum  less  than  51,, 
referring  to  section  11,  which  enacts,  that  "  if 
in  any  action  commenced  after  the  passing  of 
this  act  in  any  of  her  Majesty's  Superior 
Courts  of  Record, 'in  trespass,  trover,  or  case, 
not  being  an  action  for  malicious  prosecution," 
&c.,  "  the  plaintiff  shall  recover  a  sum  not  ex- 
eesdinff  6/.,  the  plaintiff  shall  have  judgment 
to  recover  such  sum  onlv,  and  no  costs,  ex- 
cept in  the  cases  hereinafter  provided,  and  ex* 
cent  in  the  case  of  a  judgment  by  default." 

The  Court  said,  that  the  act  ought  to  be 
read  so  at  to  avoid  inconsistency,  absurdity, 
or  repugnance  to  the  evident  meaning  of  the 
le^slatore,  and  that  therefore,  as  it  was  clear 
tlus  was  a  case  in  which  it  was  intended  to  give 
power  to  a  judge  to  certify,  the  rule  must  be 
refnaed. 

May  5.^ Dawson  v.  Dutchatelet  and  another 
— -Rule  nisi  for  attachment  against  governor  of 
prison  for  refusing  to  allow  service  of  process 
on  prisoner. 

—  6. — Lythe  v.  Ault  and  anoMer— Rule  re- 
fused to  enter  verdict  for  plaintiff  non  obstante 
veredicto, 

—  5,— Belly.  Horney— Rule  discharged  to 
reduce  damages. 

—  6,—Brandus  v.  Lumiey— Rule  nisi  for 
distringas  to  compel  appearance. 

—  6, — Gibbs  and  another  v.  Fremont — Ap- 
plication for  leave  to  inspect  documents,  &c., 
referred  back  to  Mr.  Baron  Alderson. 

—  7. — Hicky  and  another  v.  Salomon  and 
another — Cur,  ad,  vult, 

—  8.— Dwyer  v.  Cotftns— Rule  discharged 
to  enter  verdict  for  plaintiff  on  the  ground  of 
the  improper  reception  of  evidence. 

—  8. — Meggison  v.  Lady  G/amw— Rule  ab- 
solute to  enter  verdict  for  defendant. 

*  Which  provides,  that  "  if  the  plaintiff  shall 
in  any  such  action  as  aforesaid  recover  a  sum 
less  than  the  sum  in  that  behalf  hereinbefore 
mentioned,  by  verdict,  and  the  Judge  or  other 
presiding  officer  before  whom  such  verdict 
shall  be  obtained » shall  certify  on  the  back  of 
the  record  that  it  appeared  to  him  at  the  trial 
that  the  cause  of  action  was  one  for  which  a 
plaint  could  not  have  been  entered  in  any  such 
Coimty  Court  as  aforesaid,  or  that  it  appeared 
to  him  at  the  trial  that  there  was  a  sufficient 
reason  for  bringing  the  said  action  in  the 
Court  in  which  the  said  action  was  brought, 
the  plaintiff  in  such  case  shsU  have  the  same 
judgment  to  recover  hia  costs  that  he  would 
tutye  had  if  this  act  had  not  been  passed.'' 


May  8. — Carr  v.  J*ancashire  and  Yorkshire 
Railway  Company —Rule  absolute  in  arrest  of 
judgment. 

Court  Qf  Crcbri|urr  €iKmhtr, 
Regina  v.  Baldry,    April  24.  1853. 

INDICTMENT.  —  ADMISSIBILITY  IN  KVI- 
DBNCB  OP  CONFBSSION.^BUFPICIBNCT  OP 
CAUTION. 

On  the  apprehension  of  a  prisoner  charged 
with  achninistering  poison  to  his  wife  wiik 
intent  to  murder  her,  ii  appeared  that  tha 
constable  had  said, — "  You  need  not  sag 
anything  to  criminate  yourself  j  but  what 
you  do  say  will  be  taken  down,  and  used  me 
evidence  against  you:"    Held,  that  this 
was  a  sufficient  caution  under  the  II  ^  12 
Vict,  c.  42,  s,  18,  and  that  a  confessiom 
given  after  receiving  that  caution  was  ad^ 
missible  on  the  trial  of  the  isutielmentt  asut 
a   conviction  thereupon    was  accorSmghf 
affirmed. 
This  was  an  indictment  against  the  prisoner 
for  administering  poison  to  bis  wife  with  intent 
to  murder  her,  and  on  the  trial  before  Lord 
Campbell,  C.  J.,  at  the  last  Suffolk  Assizes,  the 
evidence  of  a  police  constable  was  admitted, 
which  went  to  establish  a  confession  by  the 
prisoner  of  his  guilt.    It  appeared  that  the 
constable  had   said   to  the  prisoner, — *'  You 
need  not  say  anything  to  criminate  yourself; 
what  you  do  say  will  be  taken  down,  and  used 
as  evidence  against  you."    The  prisoner  bar- 
ing been  found  guilty  and  sentenced  to  death, 
the  question  was  reser^'ed  whether  this  was  a 
sufficient  caution,  so  as  to  render  the  evidence 
admisKible,  under  the  11  &  12  Vict.  c.  42,  s. 
18,  whereby  it  is  enacted  that  the  caution  to 
be  given  by  the  justice  or  justices,  after  the 
depositions  taken .  have  been  read  to  the  ac^ 
cused,  is  to  be  in  these  words,  orgpords  to  the 
like  effect : — "  Having  heard  the  evidence,  do 
you  wish  to  say  anything  in  answer  to  the 
charge  ?     You  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so,  but  whatever  yon 
say  will  be  taken  down  in  writing,  and  ma^  be 
given  in  evidence  against  you  upon  your  trud," 
Mills  for  the  prisoner ;  Power,  in  support  of 
the  conviction  was  not  called  on. 

The  Court  (per  Lord  Campbell,  C.  J.,  Po^ 
lock,  L.  C.  B.,  Erie,  J.,  Parke,  B.,  and  Tal^ 
fourd,  WUliams,  and  Crompton,  J  J,,)  held  that 
the  caution  was  sufficient,  and  that  the  evi- 
dence had  therefore  been  properly  received^ 
and  the  conviction  was  accordingly  confirmed. 

May  10. — Grantkam  Carnal  Compamy  v.  ilm- 
bergaie,  Nottinghamj  and  Boston  and  Eastern 
Junction  Railway  Cofnpany -^  Judgment  of 
Court  of  Queen's  Bench  reversed. 

—  10.^^  M*Qregor  v.  Official  Manager  of 
Dover  and  Deal  Bailway  Compat^ — Stand  over. 

—  11. — Robinson  v.  Marquis  of  Bristol — 
Judgment  of  the  Court  of  Common  PLsai  re- 
▼ened. 

—  ll.'^Heatk  r.  (Aiipm— Cmt.  ad.  vuU. 


S^iie  H^gal  0i);serl)(ir, 
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AMENDMENT 


CimFBTKNCB  Ot  ttlJflBAND  OR  tnVft. 

Tax  question  so  hotly  disputed  when 
tbeAct,  14  &  15  Yict.  c.  99,  first  came 
into  operation,  natnelj,  whether  husband 
and  wife  were  competent  witnesses  for  each 
other,  or  oompelUble  to  give  evidence 
•gainst  e*rii  other  in  eivil  cases,  mar  now 
be  considered  as  finally  determinea,  the 
Courts  of  Law  having  adopted  a  construe* 
tion  of  the  Act  in  confurmitv  with  (he  ac- 


to  be  a  witness  for  or  agunst  her  hasband 
is,  to  preserve  the  peace  of  Ikmifies,  and 
therefore  I  shall  never  eneonrage  such 
content/' 

Terj  loon  after  the  ease  abore  adverted 
to  was  tried  before  Justice  Brie,  in  which 
the  mf^  was  admitted  as  a  witness,  the 
same  question  was  raised  before  Chief 
Justice  Wilde,'  and  that  learned  Judge 
nnhesitatingly  held,  that  husband  and  wife 
remained  incompetent  after  the  passing  of 
ehe  Act  14  &  15  Vict.  c.  99,  as  they  had 
previously  done,  unless  where  they  were 


m . .  ^    ,   

knowledged  intentions  of  the  {louse  of  Peers, '  admissible  as  parties  to  the  record 
by  which  tjie  clause  was  deliberately  struck :  In  Burbot  v.  jHen,*  the  question  was 
out,  rendering  husband  and  wife  competent  formally  brought  under  the  consideration 
witnesses.  ;  of  the  Court  of  Exchequer,  sitting  in  Banco, 

In  one  of  the  first  cases  tried  at  Nisi  and  the  Judges  of  that  Court  were  unani- 
Prins  under  the  act,  Mr.  Justice  Erie  ruled,  \  mously  of  opinion  that  the  late  statute  did 
that  the  wife  of  one  of  the  litigant  parties  not  render  husband  of  wife  competent  wit- 
wu  a  compibtent  witness  on  behalf  of  her  nesses  for  or  against  each  other  in  civil 
hosband,^  and  the  learned  Judge,  althougli  proceedings. 

be  stands  alone  in  the  opinion,  still  adheres !    'Still  nore  tecently/  the  pomt  wua  a^n 
to  it,  having  stated  in  a  very  late  case,  that  diaAssed  in  the  Court  of  Quean's  Bench, 


be  conceived  **  the  union  of  interest  between 
tbem  was  the  ground  of  incapacity  as  re- 
gards husband  and  wife,  and  tnat  upon  the 
restoration  of  capacity  to  one  the  other 
wss  also  rendered  admissible.**  The  other 
Judges,  however,  seem  by  their  judgments  |  nessca,  unleaa  in 
to  put  the  ground  of  incapacity  on  a  totally  parties  to  the  record 


when  that  Court  (Justice  Erie  only  disseal- 
ing)  concurred  in  the  decision  of  the  Court 
of  fischequer  in  Barhat  ▼.  dUen^  and  held 
that,  upon  the  true  ooaa4ruBtioa  of  the  act, 
husband  and  wtfb  were  inadmtsaible  aa  wit- 
where  they  weiB 
Lord  Campbell  in- 


different footing, — namely,  the  necessity  of  |  deed,  although  giving  eflect  to  the  nnl^ 

^  construotion  which  aa  ha  oonaidered  the 


ptsserviuff  the  confidenoe  and  happiness  of 
domestb  life.  This,  at  all  events,  appears 
to  be  consistent  with  Lord  Hardwicke's 
ideas  an  the  same  aubjeet.  In  a  case  of 
Barker  ▼.  JDufte,'  where  the  defendant  was 
wiibigthat  tko  phuntira  wife  should  be 
Lord  Hardwicke  said  :^'*  The 
I  why  tha  Law  wtU  not  soffar  a  wife 


'  Harrison  ▼.  Drnm^  discasiad  and 
tioDed.ToL43,.p.  as.. 
'  Cas.  Tern.  Lord  Uardwicke,  264. 
Vol.  xliv.     No.  1,2C3. 


Court  waa  justified  in  putting  upon  thefugt, 
expressed  bis  regret  that  the  LegiskiMiB 
had  mtrieted  the  admissibility  ut'  |iemna 
betwitn  whom  the  conjugal  nrtation  eskted, 
and  intimated  a  tolerably  strong  opkuoa, 
that   the   teatim^ny   fot  mafried  peBaoiB 


'  IaacaMof^VdtiNilr.CaiMy,aeLawT,«lf. 

*  Reported  16  Jurist,  p.  330. 

*  Ioacsse«rj/i{^M/o».v«Cf^4ai|Miad2ath 

April,  1352. 
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sbould  only  be  excluded  in  criminal  cases, 
or  where  their  knowledge  was  founded  on 
confidential  communications.  It  appears  to 
us  that  great  difficulty  would  have  arisen  if 
C!k)urts  of  Justice  were  called  upop  to  de- 
termine what  communications  between  man 
and  wife,  which  «may  afterwards  become  the 
subject  of  evidence,  should  be  classed  as 
confidentiaL  With  all  due  deference  to  the 
Lord  Chief  Justice,  the  Legislature  appears 
to  have  adopted  the  wiser  and  safer  course, 
in  excludbg  the  evidence  of  persons  betwieeo 
whom  the  relation  exists,^ in  all  wd  and 
criminal  cases ; '  ajid  it  is  to  be  regretted 
that  the  intmtion  was  not  fully  carried  out, 
by  providing  that  when  husband  and  wife 
are  necessarily  parties  to  the  record,  they 
should  not  be  competent  or  compellable  to 
give  evidence. 

A  new  (mestion  has  arisen  under  the  late 
Act,  in  a  Nisi  Prius  trial,^  where  the  plain- 
tiff suing  as  a  pauper,  conducted  his  case  in 
person,  and  also  proposed  to  give  evidence 
on  his  own  behalf.  Lord  Campbell,  pro- 
perlv,  as  we  conceive,  held,  that  although 
the  late  act  rendered  the  party  admissible 
as  a  witness,  he  could  not  be  allowed  to  act 
as  advocate  and  witness  also,  without  intro- 
ducing a  practice  that  would  be  manifestly 
objectionable  and  unsafe  for  the  admini- 
stration of  Justice*  This  point  will  pro- 
bably. be.:^iwH$^d  ^Ipfprfij.^teJH^  iC*>flT^ 
daring  the  Term  whicb  commences  this  day. 


ARRAIGNMENT  OP  LUNATIC 
OFFENDERS. 

CASE  BEFORE  MR.  BARON  PLATT. 

Wb  are  not  amongst  those  who  contend 
for  the  demi-deism  of  Judges  of  any  grade, 
and  deem  it  a  salutary  licence  which  enables 
public  opinion  to  make  itself  heard  and  felt 
through  the  columns  of  a  newspaper,  when 
legal  functionaries  neglect  their  duty  or 
demean  themselves  in  such  a  manner  as 
justly  to  call  for  animadversion.  On  the 
other  band,  it  is  to  be  regretted  when  this 
licence  is  abused,  as  it  assuredly  is,  when  a 
journal  of  the  largest  circulation  and  with 
woportionato  influence,  assails,  as  TAe 
Times  has  recently  done,  a  Judge  whose 
only  offence  was,  that  in  superintending  the 
•dministrBtion  of  the  Criminal  Law,  he 
acted  in  strict  conformity  with  its  provi- 
sions, and  humanely  acceded  to  the  sug- 
gestion of  the  counsel  for  the  Crown,  eon- 
currsd  in  by  the  counsel  for  the  prisoner^ 

*  CM^v.  Hudstnh  Guldhall,  May  16, 


that  a  painful  proceeding  should  not  be 
uselessly  apd  unnecessarily  prolonged. 

The  facts  which  are  supposed  to  have 
afforded  an  excuse  for  the  attack  made 
upon  Baron  PUtt  in  The  Times  were  simply 
as  follow: — A  man  of  mature  i^,  named 
Thomas  Cathie  Wheeler,  who  had  been 
unmistakably  insane  for  several  years,  and 
was  discharged  uncured  from  Bedlam  in 
1849,  and  again  from  the  Surrey  County 
Lunatic  Asylum,  after  a  year's  residence* 
in  1851,  was  indicted  at  the  last  Sessions  of 
the  Central  Criminal  Court  for  the  wilful 
murder  of  his  aged  mother,  with  whom  he 
bad  lately  lived  and  by  whom  he  was  sup- 
ported. The  Grand  Jury,  as  they  were 
bound  to  do,  in  order  to  justify  subsequent 
proceedings,  found  a  true  bill  against  the 
lunatic,  and  upon  his  being  placed  in  the 
dock  for  the  purpose  of  being  arraigned,  the 
counsel  for  the  prosecution  intimated  to  the 
presiding  Judge,  that  there  was  good  reason 
to  believe  the  criminal  was  in  such  a  state 
of  mind  as  to  render  him  wholly  incapable 
of  understanding  the  effect  of  pleading  to 
the  indictment,  and  although  the  lunatic 
wildly  shouted  out  "  Not  Guilty,"  his  own 
counsel  confirmed  the  representation  of  the 
counsel  for  the  Crown,  and  stated  that  he 
was  prepared  with  evidence  to  satisfy  the 
jury  that  the  prisoner  was  decidedly  insane. 
The  appeanince  of  the  priisoner  was  such  as 
would  nave  made  it  necessary  to  produce 
very  strong  evidence  to  show  that  he  was 
not  icsane.  Now,  under  these  circum- 
stances, the  Common  Law  of  England,  as 
it  appears  to  us,  humanely  provides,  that  if 
it  be  doubtful  whether  a  criminal,  who  at 
his  trial  is  in  appearance  a  lunatic,  be  such 
in  truth  or  not,  the  fact  shall  be  investi- 
gated.^ Persons  charged  with  crime  are 
frequently  found  in  the  course  of  their  trials 
to  suggest  something  material,  in  proof  of 
their  own  innocence,  and  as  a  madman 
cannot  be  supposed  to  enter  upon  his  de- 
fence with  due  advice  or  caution,  the  law 
says  that  he  ought  not  to  be  put  on  trial,  but 
that  the  jury  charged  to  try  the  indictment 
against  him  should  first  try  the  fact, 
whether  he  is  at  the  moment  of  unsound 
mind  and  incapable  of  pleading.  The 
Statute  Law'  provides,  for  the  disposal  of 
persons  who  shall  be  found  insane  upon 
arraignment  by  the  following  provision : — 

"That  if  any  person  indicted  for  any  offence 
shall  be  insane  and  shall  upon  arraignment  be 


1  1   Hawk.  P.  C,  c.  1,  8.  4,  Russell  by 
Greaves,  Book  1,  p.  14. 
*  39  &  40  Geo.  3,  c.  94,  s.  2« 


Arraignment  of  LimaHe  OfemderB—Can  brfore  Mr,  Baron  TlaiU 
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found  so  to  be  by  a  jnry  lawfully  empanelled 
for  that  purpose,  ao  that  such  person  cannot 
be  tried  upon  such  indictment,  or  if  upon  the 
trial  of  any  person  so  indicted,  such  person 
shall  appear  to  the  jury  charged  with  such  iif^^ 
dictment  to  be  insane,  it  shall  be  lawful  for  the 
Court  before  whom  any  such  person  shall  be 
brought  to  be  arraigned  or  tried  as  aforesaid, 
to  direct  such  findinj^  to  be  recorded,  and 
therenpon  to  order  such  person  to  be  kept  in 
strict  custody  till  his  Majesty's  pleasure  shall 
be  known."  > 

Such  being  the  law.  Baron  Flatt  pursued 
it  in  the  case  of  Wheeler  to  the  letter.  The 
jury  was  empanelled  to  try  whether   the 
prisoner  was  insane  and  incapable  of  plead- 
ing.    The  Surgeon  of  Horsemonger  Lane 
Gaolj  where  the  prisoner  was  confined  since 
the  perpetration  of  the  offence  early  in  the 
month  of  April,  deposed  that  he  attended 
the  prisoner,  eonyersed  with  him  daily,  and 
had  no  doubt  he  was  insane.    The  uncle  of 
the  prisoner,  who  also  stood  in  the  relation 
of  brother  to  the  murdered  mother,  stated 
that  the  prisoner  was  decidedly  insane  for 
five  jears,  and  that  on  the  morning  of  the 
day  when  the  murder  was  committed,  the 
poprietj  of  sending  the  prisoner  asain  to 
ft  lunatic  asylum  had  been  pressed  upon 
the  deceased.     An  indifferent  person,  only 
Icnown  to  the  prisoner  by  lodgine  in  the 
same  house,  deposed  to  some  striking  evi* 
dences   of  unsoundness  In   the  ptisolier's 
conduct^  as,  for  example,  addressing  a  door 
in  a  lengthened  conversation  as  if  he  was 
addressing  a  living  and  a  rational  being ; 
tnd  Mr.  Cope,  the  Governor  of  Newgate, 
brought  down  the  evidence  of  insanity  to 
the  moment  of  arraignment,  by  declaring,  on 
oath,  that  he  had  observed  and  spoken  to 
the  prisoner  on  many  occasions  since  his 
committal  to   Newgate,  and  that  he  was 
satisfied,  he  was  not  only  of  unsound  mind, 
bnt  wholly  unable  to  understand  the  mean- 
ing or  effect  of  pleading,  and  upon  the 
united  testimony  of  those  witnesses,  the 
learned  Judge  thought  it  unnecessary  to: 
call  for  further  evidence,  and  the  jury,  with- 
out hesitation^  found  that  the  prisoner  was 
of  unsound  mind  and   unable   to  plead. 
This  finding  of  the  jury  was  thereupon  re- 
corded, and  the  prisoner  was  ordered,  pur- 
mant  to  the  statute,  **  to  be  kept  in  strict 
custody  until  her  Majest/s  pleasure  shall 
be  known." 

Now,  if  the  law  were  ever  so  objection- 
able, it  can  hardly  be  imputed  as  a  fault  to 
a  Judge  intrusted  with  its  administration, 
that  1^  has  iacted  according  to  its  letter  and 
■pirit.  In  this  instance  the  letter  and  afnrit 
^  the  law  appear  to  be  consistent  with 


reason,  humanity,  and  justice.  If  a  person 
indicted  for  any  offence,  who  is  insane  when 
arraigned,  may  be  called  upon  to  plead,  he 
may  plead  **  Guilty/'  and  What  a  monstrous 
violation  of  justice  it  would  be  if  such  a 
plea,  pleaded  under  such  circumstances, 
should  subject  a  prisoner  to  capital  or  to 
any  punishment.  Here  the  prisoner^  who 
according  to  the  assertion  of  his  own  legal 
advisers  is  not  in  a  fit  state  of  mind  to  tiuce 
his  trial,  is  committed  to  safe  custody  until 
tlmt  time  arrives — if  it  ever  shonld— when 
it  pleases  the  Hand  that  has  afflicted  to  m<* 
store  bhn  to  sanity,  aind  he  may  then  be 
tried  as  he  would  now  if  he  had  been  sane, 
and  the  question  would  probably  be,  if  he 
was  sane  or  insane  when  he  committed 
the  horrible  offence  with  which  he  stands 
charged  7  To  suppose  that  the  course  pur* 
sued  involves  the  infliction  of  any  needless 
hardship  on  the  prisoner  is  altogether  fal- 
lacious. The  trial  is  postponed,  because  it 
cannot  be  entered  upon  with  the  ordinary 
securities  that  the  ends  of  justice  will  be 
attained,  and  the  public  is  protected  fhim 
the  consequences  of  a  verdict  of  '*Not 
Guilty,"  arising  from  what  might  turn  ont 
ta  be  circumstances  of  temporary  disabflity 
to  answer  the  charge. 

We  are  inclined  to  agree  with  the  general 
observation  of  the  writer  in  The  TVsitft,  that 
too  much  attention  is  given;  in  the  admini- 
stration of  both  civil  and  criminal  Justice, 
to  offences  against  property,  as  compared 
with  offences  against  life,  liberty,  person, 
and  character.  For  this,  however,  neither 
the  Common  Law  nor  the  Judges  are  to 
blame.  In  the  instance  directly  under  con- 
sideration, if  the  prisoner  had  been  indicted 
for  any  offence  involving  the  loss  of  pro- 
perty, the  course  prescribed  by  law  would' 
have  been  precisely  similar  to  that  adopted 
in  WheeWs  case.  The  section  above  cited 
extends  to  all  offences  whether  amounting 
to  felony,  or  only  to  misdemeanour. 

Newspaper  attacks  are  often,  it  may  be 
supposed,  penned  without  deliberation  or 
adequate  means  of  information,  and  the 
writers  are  entitled  to  a  certain  degree  of 
indulgence,  but  when  the  effect  ia  to 
shake  the  public  confidence  in  the  law, 
and  to  throw  discredit  on  the  admini- 
stration of  justice,  the  mischievous  charao^ 
ter  of  such  unfounded  attacks  requires 
to  be  exposed.  In  the  case  under  dis- 
cussion, our  readers  will  be  able  to  deter- 
mine whether  any  blame  justly  attaches,  to 
a  Judge  who  has  been  so  bitterly  assailed. 
Our  contemporarr  can  scarcely  hope  to 
succeed  in  persuading  the  pnbUc  that  Judge, 
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comml  fo^Ae  prosecntioo,  iM»d  the  prisoner 
respeotirely,  surf  eons,  gaolers,  relatives*  and 
stningera*  all  joined  in  a  ooBspiracj  to  de« 
l^de  the  jury  into  the  helief  that  the  pn- 
B^ner  was  inad,-^a  conclusion  which — w^ 
dare  to  saj-^tbe  jury  would  have  come  to 
fiom  the  demeanour  of  the  prisoner,  if  no 
evidenoe  bad  been  taken. 


LAW  OP  ATTORNEYS. 

TUXATTOK   OP  BIL1V. — CLA88B8    OF  ITEMfl 
8TRT7CK   OUT, — COSTS   OF  TAXATION. 

In  Exp^rte  Clarke  just  reported  in  13 
Beavan,  173,  certain  items  were  struck  out 
of  a  solicitor's  bill,  on  taxation,  for  business 
done  for  another  person,  on  the  dleged  re- 
tainer of  the  client,  and  it  was  decidml  that 
in  determining  whether  the  solicitor  or 
cHent  should  pay  the  costs  of  taxation,  the 
items  so  struck  out  must  be  taken  into 
account 

The  ca^e  invoked  other  points^  regarding 
the  insufficiency  of  the  evidence  adduced  to 
charge  the  client  with  the  costs  incurred 
for  another  party,  and  for  which  costs  the 
client  was  alleged  to  be  responsible ;  and 
the  want  of  clear  and  distinct  acoounts,  in 
the  mattera  in  q[uestion,  formed  part  of  the 
ground  of  deeisiou  against  the  solicitor. 
ror  our  present  purpose  we  shall  advert 
only  to  taat  part  of  the  iudgment  of  the 
Master  of  the  Rolls  which  bears  on  the  rule 
now  laid  down  that  itemM  wholly  struck  out 
of  a  solicitor's  bill  are  included  in  the  ques- 
tion of  the  costs  of  taxation. 

Before  deciding  the  point,  the  Master  of 
tfie  Bolls  desired  the  opinion  of  the  Taxing 
Masters  on  the  case,  which  was  stated  in 
ttie  following  terms : — 

"'An  attorney  preoecnted  an  action  of  re. 
plevin  m  the  naaae  of  H.  J,,  aUeging  that  C  M. 
esffaged  to  pay.  and  admitted  that  she  was 
liable  to  pay,  ihe  costs  of  the  action.  The  at- 
torney delivered  his  bill  to,  and  demanded  pay- 
ment Qf»  X  £.,  the  administrator  of  C.  B. 

"The  charges  in  the  action  of  replevin 
Jbrmed  part  only  of  a  large  bill. 

"  On  a  reference  for  tasration  of  the  whole 
bfl],  the  Master  slro^  out,  or  taied  off,  the 
whole  series  of  chaiigee  relatinjr  to  the  aelion 
of  replmrin ;  and  the  biU  being  thereby  reduced 
aore  than  a  sixth*  the  MasUr  taxed  the  eosis 
of  taxatiou»  and  chaiied  the  amount  to  the 
attorney," 

•  The  cases  cited  in  the  argument  w^re 
JTMeT.  MtAier,  %  Hen.  Bt.  M7;,  JMy 
t.  Sdmmrdtk  Beamea  on  Coeti^  AuMadiid 
3io.  M,  (Is*  edit.);  amk  ^  M«UL  20; 
JHMr  T^  JBsmM^  a  Nasi.  «i  Mimhu  767; 


Morrii  v.  Parkhuan^  3  Dowl.  Pmc.  Ca. 
744  s  Newtcm  v.  Harland^  9  DowL  Prao. 
Ca.,  p.  643. 

The  Taxing  Maaters  oertifled,  that  ia 
^he^case  stat^  the  costs  of  the  taxation 
were  properly  payable  by  the  solicitor,  and 
they  gave  the  following  reasons  for  their 
opinion :— • 

'*  Before  the  passinir  of  the  Attorneys  and 
Soncitors'  Act,  (6  &  7  Vict.  c.  73,)  there  had 
been  bu  uii<)erstanding  in  the  Profession, 
founded  on  the  cases  of  JZi^jr  v.  Bdmardg, 
Fyt^es  v.  AeofH,  Beamea  on  Costs,  p.  257» 
(2nd  ejit.,)  and  on  the  several  cases  in  tho 
Courts  of  I^w,  that  if  a  solicitor  introduced 
charges  into  his  bill  on  his  client^  which  were 
not  properly  chargeable  against  that  client^ 
but  were  properly  chargeable  against  some  one 
else,  the  charges  were  to  be  struck  out  of  tho 
bill  altof^ether,  and  not  taxed  off,  and  that  the 
amount  of  such  charges  was  not  to  be  takav 
into  consideration,  in  awarding  the  costs  of 
the  taxation.  The  understanding  seems  to 
have  been,  th<it  the  disallowance  of  such  itema 
was  not  *  taxation,'  and  that  the  act  gave  die 
costs  of  taxation  only ;  but  we  are  unable  to 
state  that  there  existed  any  well-defined  or 
consistent  practice  on  the  subject ;  nor  are  we 
aware  that  it  was  ever  brought  under  jadicinl 
consideration  in  this  Court  since  the  eaaea 
above  mentioned. 

"But,  since  the  present  Act  came  into  opera- 
tion, it  has  been  considered  that  the  distinction 
between  items  to  be  struck  out  and  items  to  be 
taxed  off  no  longer  exists.  The  new  Act,  in- 
stead of  reserving  the  costs  of  taxation  for  the 
subsequent  order  of  the  Conit,  directs  them  to 
be  taxed  and  paid  at  once  according  to  the 
event,  and  not  merely  the  costs  of  the  *  taxa- 
tion,' as  nronded  in  ue  repealed  Act  of  2  Geo. 
2,  c.  23.  out  the  costs  of  the  '  reference.' 

'*  'llie  words  of  the  Act  and  of  the  common 
orders  thereon,  are  express,  that  if  the  bill, 
when  taxed,  be  more  or  less  by  one-sixth  than- 
when  delivered,  the  aoMcitor  or  client,  aa  tho' 
case  nay  he,  is  to  pay  the  costs  of  the  *  vsfer* 
ence :'  and  as  a  bill,  if  one*aixth  part  of  it  he 
disallowed,  is  equally  within  the  express  worda 
of  the  statute,  and  is  equally  less  by  one«sixth» 
as  taxed,  than  it  was  when  delivered,  whether 
such  one- sixth  be  deducted  or  struck  out ;  and 
as,  in  such  case,  the  solicitor  is  to  pay  the  costa 
of  the  reference,  the  queatioR  of  striking  out  01* 
taxing  off  has  become  a  mere  arrangemeat  of 
figures,  without  any  practical  effect,  while  the 
provision  that  the  taxing  officer  is  to  hava 
power  to  make  a  special  report  relating  to  tha 
hill  and  taxation,  waa  considered  to  have  been 
introduced  for  the  purpose  of  enablinir  either 
party  to  obtain  relief,  it  the  justice  of  the  case 
should  require  the  strict  rule  Isid  down  in  the 
former  provision  of  the  ael  to  be  departed 


^  Since  the  passingaf  to  pieaeot  AcWthsia» 
fbetk  tha  practice  in  the  Taxii^  liasteca'  OCasa 
baa  beeu  uoifons,  not  tp  strike  anything  etitaf 
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th0  biU.  bat  ta  t«K  off  an  items  diMOloved,  wd 
totodttde  tke  amoiioljof  all  such  diaaUoired 
itemt  in  ihe  cocppntatioB,  ior  the  parpoaa  of 
awarding  tha  coata  of  the  refereoQe,  fubjact, 
however,  to  makiog  a  apeciid  report,  if  the  cir* 
cqpnatancea  of  tha  ea«a  ahpuld  rander  it  proper 
BO  to  do." 

-ITiis  eertilfcate  was  rigned  by  all  the 
Taxing  Masters,  and  thereupon  the  late 
Master  of  the  RoHs,  Iiord  Langdale,  saidt — 

'*  The  point  here  nosed  is  of  some  im- 
portanee  upoa  the  conatruetioa  of  the  80- 
lidtors*  Act. 

'*  The  Master  disallowed,  at  I  think  pro- 
perly, all  the  itema  charged  for  the  costs  of 
the  action  of  replerin.  The  petition  says, 
that  these  items  were  not  reouced  by  taxa« 
tion,  bat  strock  out ;  and  being  atruck  oat, 
it  is  argned,  that  upoa  the  stat.  2  G.  2,  c. 
23,  and  the  case  of  JFkiie  ▼.  MUter,  2 
Hen.  BK  357»  the  amount  of  the  coats  of 
the  action  of  replevin^  even  if  properly  dis- 
allowedy  ought  not  to  be  computed  in  ascer- 
taining the  reduction  of  the  bill,  for  the 
purpose  of  charging  the  solicitor  with  the 
cQ9ts  of  taxation.  I  have  considered  this 
qneation,  and  hav^  been  informed  by  the 
Taxing  Masters,  that  since  the  present  Act 
came  into  operation,  it  has  been  considered 
that  the'  distinction  between  items  to  be 
stmck  out,  and  items  to  be  taxed  off  no 
longer  exists. 

*'  In  this  opinion  I  entirely  concur';  and, 
on  the  whole,  I  am  of  opinion,  that  the 
petitioner  has  not  made  out  any  title  to 
refief^  and  that  this  petition  must  be  dis- 
miased  with  costs.'' 


NISI  FBIDS  OFFICERS'  AND  JUDGES' 
CLERKS'  BILL. 

TsB  AltoRiey-'Qeneral  baa  receatly 
biongbt  in  a  Bil  to  midie  provision  ftir  a 
pen&aaont  eslaUishaaeni  of  officers  to  per^ 
form  the  duties  at  Nasi  Frios  in  tlie  Soperior 
Oooita  of  Conmoa  Law  and  at  the  Jodgea' 
Chaaibera,  aod  Ibr  the  pavmant  of  saoh 
oiBeeia  bj  sakrira,  aod  to  aboliah  oettain 
offioea  ia  thaoa  Goaiia. 

Tbeae  atfbeiw  aaa  now  paid  by  foe^  and 
irtiick  feaa^  the  uwinble  radlea,  it  ia  axpa* 
dcot  t0  dninialL 

Tha  folkfmow  ia  As  aobatanco  of  tiie 
dausesofthoBm:— 

I.  Hie  Marsha!  and  Oeit  at  Nisi  Prina  in  the 
Gbvrt  of  Qaeea'a  Bench,  and  Marshal  in  the 
Odm^  of  CoBMBOB  Fmos  and  BieheOBar  to  be 
A,aadtfaiirdQCleatDbopaiMnaed  by 

fiabatvsaa^ 


'  3.  ThelkNrdCiiiaf  JosticasorthaLoMtChlBf 
Baron  of  the  Courts  respedivdy,  are  to  appoint  > 
fit  and  proper  persons  on  future  vacaineies  in 
the  office  of  Associate.' 

4v  Clerka,  not  esceeding  two,  to  ba  appointed 
by  the  Associates,  subject  to  the  animmi  of  the  i 
Lord  Chief  Joaticea  or  Lord  Chi^  Auoa  of  the 
Counta  reapeetively. 

5.  Offices  to  be  provided  ibr  the  Aaaariatie 
in  the  offices  of  the  Courts,  o?  their  Ticinity. 

6.  In  case  of  sickness  or  other  raaaonabla 
cause,  the  duties  of  the  Associates  tnay  be  pSP- 
formed  bf  deputy. 

7.  The  salaries  of  the  Marshals  of  the  Jodgea  > 
are  to  be  of  fixed  amount 

8.  Three  clerks  are  to  be  appointed  by  each 
of  the  Lord  Chief  Justices  and  Chief  Baron, 
one  of  whom  ia  to  act  as  erier  on  the  Circiiit 
and  in  London  and  Middlesex.  And  the  other  ; 
Justices  and  Barons  are  each  to  q)point  two 
clerks,  one  of  whom  is  to  be  the  crier  on  CIrcnit 
and  in  London  and  Middlesex. 

0.  The  present  officers  are  to  be  re-appointed 
and  to  hold  their  offices  during  good  behaviour, 
subject  to- dismissal  by  theJudgea  for  mis- 
conduct. 

10.  A  table  of  fees  to  be  ppepared. 

1 1 .  The  officers  and  clerks  not  to  act  aa  bar- 
risters,  attomcTS,  or  agenta. 

12.  The  aalanes  of  the  officera  to  be  of  Axed  ' 
amount. 

13.  The  salaries  to  be  paid  out  of  tho  Csaa 
received,  and  the  surplns  to  be  paid  to  the 
Consolidated  Fond. 

14.  The  officers  to  rander  accoonla  of  feaa 
received  to  the  Treasury. 

15.  Allowance  to  officers  and  ckikaon  thctv 
retirement  from  office. 

16.  Usher  and  snbordinafte  officera,  and  their 
deputies,  to  reader  accounts  of  fees  to  Treaanry. 

17.  The  fees  of  such  aubordinata  officers 
may  be  abolished. 

IS.  The  number  of  aabordinata  offiears  to 
be  fixed  by  the  Treasury,  with  tha  saaclion  of 
the  Lord  Chief  Juatieea  and  Lacd  Chief 
Baron. 

19.  The  aobordinala  officers  to  be  apwintad 
br  the  Lord  Chief  Justtoea  and  Load  Chiaf 
Baron  reapedivalf. 

80.  Power  to  ineraaae  or  radneo  (he  1 
of  suah  aaboidinate  officera. 

81.  Tho  aalariea  of  the  aabordiMHo  ( 
to  be  fixed  by  the  Treaanry,  with  the  wnftiaa  . 
of  tha  Lord  Chief  Juatioes  and  Lasd  Chief 
Baron,  and  to  be  paid  oat  of  the  CoMottdafad  . 
Fond. 

32,  Compenaation  to  Hersditary  Chial  Flo* 
chunator  and  Hereditary  Chiaf  Uabar. 

83.  Compensation  to  offiosra  apuaiwtsd  by 
Hereditary  Chief  Prodamator  or  lionidilaiy 
Chief  Usher,  and  to  anbordinaia  i  " 

84.  Appointmenta  to  bo  m  ~ 
euniary  ooomdaration. 

86,  Officers  and  daika  noitoi 
loitiaa  on  pain  of  diamiaaat 


hxnd  to  the  Aaaociatau. 


The 
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96.  No  comjienMtion  to  be  allowvd  for  Ion 
of  right  of  appointment. 

27-  Judges  fees  on  (Srcoit  abolished. 

Schedule  (A.)  s|»Bcifies  the  officers  and 
derkB  of  the  Judges  in  the  Superior  Courts  to 
be  re-appointed,  ris. — 

Associate  in  the  Court  of  Queen's  Bench. 

Associate  in  the  Court  of  Common  Pleas. 

Associate  in  the  Court  of  Exchequer. 

Principal  Clerk  to  the  Lord  Chief  Justice  of 
the  Court  of  Queen's  Bench. 

Chamber  clerk. 

Prindpal  clerk  to  Lord  Chief  Justice  of  the 
Common  Pleas. 

•Chamber  clerk. 

Principal  clerk  to  the  Lord  Chief  Baron. 

Chamber  clerk. 

Principal  clerk  of  each  of  the  other  Justices 
and  Barons. 

Schedule  (B.)  is  to  contain  the  salaries  of 
the  officers  and  clerks,  but  the  amounts  are 
not  yet  specified. 


COURT  OF  CHANCERY. 

OBDSE  OF  COURT,  MAT  7»  1852.  —  INVBST- 
MBNTS  UNDER  TRU8TXB8  RBLIBF  ACT. 

Thb  Right  Honourable  Edward  Burtenshaw 
Lord  St.  Lsonards,  Lord  High  Chancellor  of 
Great  Britain,  with  the  assistance  of  the  Right 
Honourable  Sir  John  Romilly,  Knight,  Master 
of  the  Rolls,  doth  herebr,  in  pursuance  of  an 
Act  of  Parliament  passed  in  the  10th  and  11th 
year  of  the  reign  of  her  present  Majesty,  in- 
tituled ^An  Act  for  ^better,  securing  TVnst 
Fluids,  and  for  the  relief  of  Trustees,"  and  in 
pursuance  and  execution  of  all  other  powers 
enabling  him  in  that  behalf,  order  and  direct  in 
manner  following,  that  is  to  say ; — 

Where  any  trustee,  desiring  to  pay  money 
or  transfer  stock  or  securities  into  the  name  of 
the  Acconntant^General  of  the  Court  of  Chan- 
cery, under  the  said  Act  is,  under  a  Genend 
Order  of  the  said  Court,  dated  the  10th  day  of 
June,  1848,  directed  to  file  an  affidavit,  intitled 
in  the  matter  of  the  Act  and  the  trust,  setting 
forth  certain  matters  and  thinss  in  the  said 
Order  of  Court  specified  and  declared,  in  fu- 
ture such  affidavit  in  every  case  where  the 
parties  deem  it  neceeeary  to  htne  the  money ,  or 
the  dividends,  or  interest  of  stock  or  securities 
ktoested  in  the  meantime,  shall  further  contain 
a  statement  to  that  effect;  and  tf  the  affidavit 
akaU  eomtam  no  each  etatement,  the  Accountant- 
Geueral  shall  be  at  liberty  to  invest,  as  soon  as 
conveniently  maybe,  the  said  cash  in  Bank  3/. 
I>er  cent.  Annuities,  in  the  matter  of  the  par- 
titular  trust ;  or  in  cases  of  dividends  or  inter- 
est on  stock  or  securities  transferred,  such  di- 
vidends or  interest  in  the  like  stock,  and  all  ac- 
cumulations of  the  dividends  of  the  stock  in 
which  such  cash  shall  be  invested,  and  of  the 
diridends  or  interest  on  such  stock  or  securities 
as  aforesaid,  from  time  to  time  in  the  like 
matter,  without  any  neeial  order,  made  by  the 
Gontt  in  that  behau,  and  without  any  formal 
repiest  for  that  purpoae :  and  the  Accountant- 


General  is  to  declare  the  trust  thereof  wliei^ 
purchased  subject  to  the  Order  of  this  Court- 
And  for  the  purposes  aforesaid  die  Acoountant- 
General  is  to  draw  on  the  bank,  according  to 
the  form  prescribed  by  the  Act  of  Parliament 
and  the  General  Rules  and  Orders  of  this  Comt 
in  that  case  made  and  provided. 

Provided  always,  that  if  at  any  time  a  rs^iieir 
in  writing,  by  or  on  behalf  of  any  party  churn- 
ing to  be  entitled,  that  such  iMveetment  be  dU^ 
eontnmed,  shall  be  left  with  the  Acoountant- 
General,  he  shall  be  at  liber^  to  cease  making 
anvfunher  investment  in  the  particular  trust 
until  the  Court  ohall  have  made  some  order  in 
that  behalf. 

(Signed)  St.  Lbonards,  C. 

John  Rom  illy,  M.  R, 


CERTIFICATE  DUTY  REPEAL. 

MOTION  TO   BRING   IN  THB   BILL. 

On  Tuesday  next,  the  25th  mstant.  Lord 
Robert  Grosvenor  will  move  for  leave  to 
bring  in  a  Bill  to  Repeal  the  Annual  Cer- 
tificate Duty  on  Attorneys,  Solidtors,  Proc- 
tors, and  Notaries. 

lliere  are  the  strongest  reasons  to  expect 
a  favourable  decision  at  this  stage  of  the 
meaaure,  and  that  the  principle  of  the  Bill, 
— the  undoubted  justice  of  the  claim  for  an 
entire  remission  of  the  Tax,— will  be  af- 
firmed on  both  sides  of  the  House  by  n 
lHjg^SBUyonty^     ... 

It  is  evidently  of  great  importance,  thjd 
as  fnll  an  attendance  of  the  Members  aa 
possible  should  be  'obtained.  We  belieTjp 
that  the  Solicitors  throughout  the  country, 
and  our  brethren  in  Ireland  and  Scotland, 
have  used  their  best  endeavours  to  induce 
their  representatives  to  attend  the  House  on 
the  25th9  "  ip  order  that  they  may  take 
such  course  as  the  justice  of  the  ease  nuty 
ofpear  to  require"  The  Practitioners  in 
London  should  also  exert  themselves  to 
secure  the  attendance  of  the  Members  for 
the  Metropolitan  Cities  and  Boroughs. 

It  cannot  be  considered  as  an  improper 
interference  with  the  independence  of  our 
representatives,  to  ask  thus  much  at  their 
hands.  The  Petitioners  for  the  repeal  of 
the  Impost  entertain  a  strong  feeling  that 
they  are  aubjected  to  an  unjust  and  exclu- 
sive burthen,  to  which  no  other  Ptofession 
is  liable,  and  thcj  appeal  to  the  sense  of 
justice  of  Parliament  to  relieve  them 

After  five  several  Divisions  in  the  last 
two  Sessions  in  favour  of  the  repeal,  and 
considering  that  a  laige  surplus  will  remain 
in  the  Treasury,  they  cannot  be  considered 
as  unreasonable  in  again  pressing  the  subject 
on  the  consideration  of  the  Leguiature. 
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PARUAMENTARY  RETURNS. 

8aLaB»8  and   COMPBN8ATI0N8   IN   OBAN- 
CBRY. 

Mtmed  &y  Mr.  AgUomby, 
1.  The  total  Bum  pud  for  8alarM8        £      9*   d. 

and  office  expenses,  under  the 

Act  6  &  6  Vict.  c.  103,  in  the 

Court  of  Chancery,  since  the 

passing  of  the  Act,  up  to  the 

25th  day  of  Nor.,  1851,  (in- 

chiding  52,8744  1  ht.  9d.  pttd 

to  stationers  for  copying,  <c^) 

amounts  to .  •        .  204,901  11    6 

The  total  sum  paid  lor  compen- 
sation for  loss  of  offices  and 

profits  to  officers,  under  the 

same  Act,  since  the  passing 

thereof,  up  to  the  25th  day  of 

Nov.,  1851,  amounts  to        .364,355  18     8 


£659»257  10  2 
2.  The  total  sums  paid  to  the 

late  Sworn  Clerks  appointed 

Taxing  Masters,  for  salaries  .  64,108  13  8 
And  compensation,  under  the 

same  Act,  since  the  passing 

thereof,  np  to  the  25th  day  of 

Nov.,  1851  .       •        .       .  172,187  17    7 


BBDUCTION   OF   FBB8   IN   CHANCKRT* 

Maif^  by  Mr.  Seeretary  fVaipoie, 

The  following  are  the  Orders  of  Court  for 
the  reduction  of  fees  made  since  the  passing  of 
the  5  &  6  Vict.  e.  103,  and  the  estimated 
amount  of  such  reductions  from  cM'dStef^tif  the 
Coders  respectively  to  Nov.,  1851  : 

Order  of  22nd  March,  1844,  reducing  the 
charge  upon  copies  made  in  the  office  of  Me 
Clerks  of  Rectnrds  and  WrUi  from  lOd.  to  %d. 
per  folio :  40,886/.  11^.  8il. 

Order  of  15th  April,  1844,  reducing  the 
chargie  upon  copies  made  in  the  office  of  the  Ex* 
omtsersfrom  Is.  2d.  to  %d.  per  folio:  7>308/.  13t. 

Order  of  21  St  June,  1844.  reducing  the  charge 
upon  copies  made  in  the  office  of  the  Clerks  of 
Records  and  Writs,  and  also  of  ihs  Examiners, 
from  Bd,  to  6d.  per  folio:  43,322/.  ISM.  4d. 

Order  of  13th  Nov*,  1844,  further  reducing 
the  charge  on  copies  made  in  the  same  offices 
to  4(/.  per  folio:  43,322/.  19s.  4i. 

Order  of  12th  Feb.,  1845,  reducing  the  per 
centage  upon  the  amount  of  bills  oi  costs,  as 
taxed,  which  by  an  Order  of  26th  Oct,  1842, 
was  made  payable  in  the  Taaing  Masters*  Office, 
from  4/.  to  3/.  per  cent :  32,020/.  10s. 

Order  of  3rd  March,  1847.  red«ctng  the 
ebarH^e  upon  copies  in  the  Report  Cjfise,  from 
9d.  to  Ad.  p«r  folio :  24,429/.  14s.  2d. 

Order  of  22nd  March,  1851,  reducing  and 
abolishing  fees  in  the  offices  of  the  Masters  in 
Ordtnary,  the  Taxing  Masters,  the  Registrars, 
the  Masters  of  the  Report  and  Entries,  the 
Gerks  of  AJfidamts,  the  Examiners,  and  the 
Gerks  of  Records  and  Writs :  17,656/.  17s.  Bd. 

The  estimated  total  amount  saved  to  the 
tutors,  therefore,  amounts  to  208,948/.  6s.  2d. 
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METBOPOLITAN  AND  PROVINCUL 
LAW  ASSOCIATION. 

ANNtJAIi   REPORT  OF  THE   COMMITTBB. 

The  Annual  Report  of  this  Society  com- 
Drises  the  opinions  of  the  Committee  of 
Management,  on  the  various  measures  for 
the  alteration  or  amendment  of  the  law 
which  have  been  under  their  consideration 
during  the  last  twelve  months,  and  we 
select  for  the  present  the  statement  of  the 
exertions  of  the  Committee  and  their  vie^8» 
— 1st,  On  County  Court  Advocacy,  2ni» 
On  Coonty  Court  Abuses.  3rd,  On  County 
Court  Extension.   4th,  CountyOourt  Costs. 

'*  County  Court  Advocacy. — ^The  subject  of 
the  County  Courts  has  continued  to  deroaqd  a 
larpre  share  of  the  time  and  labour  of  the  Com* 
mittee,  and  it  mast  do  so,  until  those  Courts 
are  placed  upon  a  much  more  aatisfactorv  foot- 
ing m  many  respects,  than  that  on  whicn  they 
stand  at  present. 

*'  llie  8trug((1e  on  the  part  of  the  Bar,  to 
obtain  exclusive  audience  or  pre*audience  in 
those  Courts — a  struggle  which,  were  it  suc- 
cessful, would  entirely  subvert  the  whole  prin- 
ciple and  object  of  tho  institution  of  the  Courts 
— Shaving  become  evidently  hopeless,  has  been 
turned  into  an  agitation  for  the  repeal  of  the 
restriction  which  prevents  barriiiters  appearing 
in  the  Courts,  unless  instructed  by  an  attorney. 
It  is  very  desirable  that  attorneys  should  pru« 
dently^and  discreetly  t§ks  advantage  of  such 
opportunities  as  they  may  possess,  of  explain* 
ipg  to  the  public  the  real  meaning  of  the  ones* 
tion  at  issue.  It  is  not  merely  an  effect  ol  the 
aggressive  character,  always  belonging  to  a 
body  of  men  who,  like  barristers,  are,  by  the 
nature  of  their  profession,  and  without  any 
voluntarjr  and  difficult  self  organization,  banded 
together  in  a  compact  body.  Amongst  other 
causes  it  doubtless  arises  m  great  part  from 
the  fact,  that  the  Bar,  having  at  length  suc- 
ceeded in  securing  for  themselves  an  almost 
complete  monopoly  of  those  sppointments  of 
emolument  and  honour,  which  were  formerly 
shared  bv  the  whole  Legal  Profession,  down 
even  to  tne  chief  clerkships  in  the  offices  of 
the,  so  called.  Solicitors  to  uovemment  Boards, 
has,  on  that  account,  attracted  to  itself  a  very 
much  larger  number  of  members  than  can  be 
supported  by  the  regular  and  legitimate  bar- 
risters' business,  whether  in  Court  or  in  Cham* 
bers  i  while,  at  the  same  time,  the  enormous 
expense  and  delay  attending  the  admmistratio^ 
of  Justice  in  the  Superior  Courts,  coupled  with 
the  opportunity  that  has  been  afforded  to  the 
public  of  dispensing  with  the  services  of  bar- 
risters, by  resorting  to  the  new  County  Courtf, 
has  tended  considerabljr  to  reduce  the  amount 
of  that  regular  and  legitimate  business..  The 
Bar,  therefore,  suffering  at  once  from  increasea 
numbers  and  diminished  business,  is  endea- 
vouring, the  Committee  regret  to  say,  on  every 
side,  to  break  through  those  rules  which  have 
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hitherto  prescribed  ita  appronriate  ! 
and,  of  course,  the  ailterMys^  whe 


ftOKtWMf 

are  their 
Dearest  professional  Mpphbours^  are  the  most 
evfnml  &•  their  AMacka. 

*'  In  November  last,  the  Committee  received 
'a  'Mttflr  TttfUk  flie  Ofa&inMfi  ec  a  MeAiDK  of 
AttmMifsanpA  S^i^itors,  'Wbidhliai  been  beld 
'«t  iAhb  fteemaMiA  Tavan  in  ilie  fumrioM 
«Mn1i^   endoaiag  Ika   kHS^mnmg  mokitiaii, 
mkHk  ted  beea  ^tdmitBd  bf  4be  Beettii|( : — 
'That  tbe^UDcil  of^the  laar  InstittttMV^.  and 
the  If  aiiaf(in(c  Committee  of  the  MetaoppBtan 
and  Provincial  Law  Association,  be  recfnested 
to  take  Ae  necessary  steps  for  prorootinf^  a 
immer  uwlerstaitding  between  {flertwo  brancbes 
of  me  IVolesnoB,  on  the  oaestion  of  County 
Xiomet  Advocacy ;  and  iar  that  piirpcae»  ahonld 
they  think  it  advisable^  to  call  a  General  Meet- 
ing of  the  Profession  on  the  subject^  on  an 
early  day/   The  Committee  bad  received  no 
prevMDs  intimation  that  the  meeting  was  to  be 
'neld,  nor,  as  they  ascertained,  had  we  Council 
of  the  Incorporated  Law  Society.    They  be- 
IBeve,  too,  that  the  meeting  was  not  in  any  way 
entitled  to  speak  in  the  name  of  the  Profession, 
but  could  only  express  the  opinion  of  the  ma- 
jority of  the   gentlemen   who   composed   it. 
With  thfllt  opiniouj  as  implied  by  the  resolu- 
tion«  the  Committee  could  not  agree.    If  the 
object  was  to  communicate  to  the  Bar  the  fact, 
that  the  Soficitors,  in  claiming  their  right  of 
aodieaoe  in  the  Countv  Courts,  were  vindicate 
ing  an  important  ana  valued  right  both  for 
'^mselvea  and  tbeir  clients,  the  eommunica* 
Hon  waa  uncalled  for.    If,  on  the  other  hand, 
H  was  wished  that  overtures  should  be  made 
to  the  Bar  for  any  surrender,  or  compromiae, 
"aiibe  dgbt  in  question,  more  especially  if  the 
intention  was,  as  it  appeared  to  be  from  the 
report  of  the  proceedings  in  the  Law  Times,  to 
tender  it  incambent  upon  the  suitors,  in  aU 
eaaes  abore  some  amiol  amount,  to  employ 
1>otb  barrister  and  attorney,  as  in  the  Superior 
Co«trtt,the  Committee  entertained  no  doubt 
that  sac%  a  proceeditig  would  be  as  opposed  to 
the  genera!  ^sh  of  the  Profession,  as  they  be- 
fieved  ft  to  be  unjust  to  the  public  and  injuri- 
oua  to  the  attorney.   The  Committee,  tberefbrep 
r^ed  to  the  eommimicafion  hj  the  foUowing 
TeBokUtMtk  >— 'That  the  Committee  do  not,  at 
preaetft,  see  any  snffident  vaaaoa  for  calTmg  a 
.  meiti%  far  the  purpose  mentioned  s  and  that 
Ibey  ct&aot  tmt  express  their  regret  that  any 
maetktt,  pcnpoiting  to  be  a  meeting  of  the 
TromStm,  dhotfd  1»ate  been  edled,  vitbout 
.  UMire  cottsideradon  and  previous  concurrence 
tlum  a|»pean  tabave  existed  in  this  ease.' 

^dSmtji  Ccmrt  ^tXnues. — In  the  course  of  the 

/(Bar  tht^  OMDtidttee  bate  iiad  communicated  to 

'  tbam  aefenfl  instances  in  vbi^,  as  It  appeara 

to   tli^ia«  Jadgmeilta  delivered   in   duferent 

'  CofUttyCoorUbaTebeen  deariy  Illegal.  They 

iSAffk  tiurt  fe  wo6ld  be  very  advantageous  to 

form  a  edSeetion  of  such  cases,  and  idso  any 

'  cases  of  peculiaf  bardsbip  vesulttng  from  the 

,  present  scale  of  costs  aflowed,  for  the  parpoae 

;<)fiMr^ing,  at  a  proper  time,  submitted  to, 

Paitai«ent.    They  na^^e,  therefore,  prepared  pi 


register  for  ibe  purpose,  asid  thevinrifce  their 
subscribers  to  communicate  to  them  any  in- 
stance that  may  occur  wttfain  fiinr  own  imme- 
diate knowledge.  Tlie  only  mode  of  checking 
these  illegal  dbeiaions,  and  maksngthe  law  ani- 
fema  throoghott  England  in  naiaan  within 
the  jurisdiction  «f  llw  Cnwrty  Conrts,  is,  to 
give  in  all  cases  a  right  joi  apneal  to  the  Su- 
perior Courts.  A  ekmae  far  this  pnrpoae  wm 
mtroduced  into  the  BUI,  as  brought  into  the 
House  of  Lords  ^is  Session,  bvt  was  after- 
wards struck  oat.  The  Comnutiee  have  en- 
deavoured to  have  the  danse  reinacrted  in  the 
Bill  in  ithe  House  of  Commons. 

*' County    Comrt   jejrfeaaioa.— The  Goaaty 
Couru  Further  Extension  Bill  of  last  year  wai 
I  returned  from  the  Commons  So  the  Lord%  in 
a  shape  so  entirdy  different  from  that  in  which 
it  had  passed  the  Urds,  that  tbere  beiaff  only 
a  day  «r  two  of  the  Seaaioo  left,  the  Bdlvai 
!  allowed  to  drop.    At  that  time,  the  Bill  pro- 
vided that  barristers  miabt  be  heard,  if  m- 
I  structed  by  or  on  behatf  af  a  party,  tk^h 
'without  any  excloaive  ar  pro-audiaBee,  and 
Lord  Brougham  this  year  iatrodnced  die  Bill 
in  the  aame  shape.    The  proviaian  was,  haw- 
ever,  objected  to  by  several  of  the  Law  Uwos, 
and  especially  bv  Lorda  Traro  and  Cnaipbell, 
and  Lord  Braugham  at  length  unwilling^  con- 
sented to  the  present  Law  being  only  quaUfied 
by  ^e  introduction  of  a  cUinse,  tte  atlaKneys 
shall  not  appear  aa  ndrooatea  unkaa  they  are 
instmcted  directly  by  the  partiea  in  the  case. 
la  most  other  req;wcU,  the  BUI  left  the  Lords 
very  nearly  in  the  saaae  shape  as  it  was  left  in 
bv  the  Commona  Jaat  vear;  it  ia,  liowevsr, 
clumsily  drawn  up»  and  the  Committee  have 
placed  in  the  hands  of  Mr.  MuOing  aeveral 
anggeatinna  for  ita  improvement    Sinos  ft  has 
bean  in  the  Commona,  it  baa  bean  agood  deal 
altered,  and,  the  Cammiitee  rsRret  ta  jm, 
rendered  decidedly  more  objectionable.    Toe 
righta  of  attorneys  axe  proposed  to  be  aacp- 
iced«ao  the  one  hand,  by  pcimitting  barris- 
ters to  be  inatnacted  directly  by  (be  jpaities; 
and,  on  the  other,  by  oenfirnung  the  oinectioo- 
able  practice  of  tbeaoginad  act,  of  aUowwK 
any  party,  whether  »  l&e  ProfasMon  or  not, 
and  whether  in  the  employ  nf  the  party  or  no^ 
to  appear  and  plead  W  latfa  of  the  Judge.   A 
clause  passed  by  the  Loads  to  |>ronda  for  judg- 
ments by  dafaalt,  wbicb  voald  have  been  a 
great  boaa  ta  the  anitoca»  liaa  bean  atruck  out ; 
while,  on  the  other  bsai^  danaea  baiw  mM 
ioasEted  to  iocraaae  the  aalariaa  of  the  Judgm, 
and  to  provide  lor  tkea  retifiag  pensions. 
The  Committee   would  not  object  to  mse 
clauseaifjnatice  were  done  to  |dl  parties  i  bMt, 
in  iu  preaaot  shaps^  the  Bill  ia  oaitmnly  wn 
to  very  aenona  animadsnrBoaa.     Ona  «^w 
point  »  snificientiy  ii^portant  to  be  natio^ 
hece^     the  advooatna  of  ibe  Connty  Coaits 
have,  fipon  time  to  tim«,  obtained  raUimaxif 
the  aipouot  of  money  aaed  for  in  these  Courts, 
the  amount  recovered,  and  the  aaanni  of  oo^ 
allowed,  and  it  baa  been  taken  lor  ipanted  that 
theae  rsmroa  show  the  total  expeaaa  at  wki^> 
by  means  of  the  Aov  machinery,  debu  m^ 
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now  be  recovered.  The  representations  and 
expostulations  of  attorneys  have  been  either 
unnoticed  alto|i^ether,  or  considered  nntmst- 
woithy,  as  being  the  interested  complaints  of 
men  who  have  been  deprived,  for  the  benefit 
of  the  suitors,  of  the  remuneration  they  had 
been  previously  receiving  for  the  performance 
«f  merely  technical  and  unnecessary  labour. 
it  baa  been  overlooked  that  those  ntumi  of 
coats,  with  the  exception  of  the  small  propor* 
tion  composed  of  the  advocate's  fee,  includes 
no  costs  on  either  side,  except  Court  faea  and 
witnesses'  expenses.  It  is  true,  that  by  one  of 
the  moat  objectionable  provisions  of  the  act, 
the  suitors  are  compelled  to  commit  some  im^ 
portant  portions,  ot  what  ought  to  be  the  husi- 
ness  of  the  attorney,  to  officers  of  the  Court 
not  selected  br,  or  practically,  at  any  rate,  re- 
aponsible  to  tnem,  and  to  pa^  them  bf  Court 
fees ;  yet  in  every  case  in  which  either  plaintiff 
or  defendant  requires  professional  assistance  in 
preparing  his  case,  he  roust  himself  bear  the 
expense  of  obtaining  such  assistance,  whatever 
be  the  result  of  the  trial.  It  does  not  require 
any  great  experience  to  know,  tbat  whh  the 
exception  of  the  simple^  cases  of  '  small 
debts,'  wfaidi,  under  any  system,  would  be 
collected  by  the  parties  themselves,  some  pro- 
fessional assistance  is  needed  in  'getting  up ' 
almost  every  case  that  is  snbmitteato  a  Court  | 
of  Justice.  But,  besides  what  may  be  strictly 
termed  profeattonal  assistance,  the  majority  of 
nlaintifla,  if  compiled  to  conduct  their  own 
legsl  buamoss  themselves,  mast  either  provide 
a  special  staff  df  assistants  for  that  purpose,  or 
wittidraw  some  portion  of  their  estabUshuent, 
-from  dme  to  time,  from  tfaeir  regular  duties ; 
and,  of  course,  in  either  case,  will  be  aubjeeted, 
irichoat  compensation,  both  to  trouble  and  ex-i 
pease.  In  every  Way,  thereforei,  in  which  the 
aobject  can  be  looked  at,  we  must  come  to 
^e  couchision  that  the  ordinary  principle  on 
which  the  settlement  of  legal  disputes  should 
be  founded,  is  that  which  has  always  obtained 
4b  oar  Svperior  Courts;  namely,  that  each 
psrty  should  be  idlowed  to  obtain  pcofesaioaal 
assistance,  and  that  be  who  is  dedared  by  ^e 
ultimate  judgment  to  be  in  the  wrfn(g»  qmC 
psy  all  the  reasonable  expenses  incurred  in 
consequence  of  his  own  Ustk, 

^Cmmhf  Court  Cos<#.— The  Legislattm  has 
thought  fit  to  eatabKah*  by  tfas  side  af  tha  older 
tribunals,  the  new  County  Courts,  im  which  4hey 
have  attempted  to  render  the  adauBistntiMi  of 
hnr  chesp,  by  giviag  lo  Government  ofioens  a 
monopoly  of  a  large  portion  of  the  |iroper 
business  of  tha  unorsey,  and  eaaetior  Ihat  Ae 
expense  of  employing  the  aCtomey  for  the  tt- 
niainder,i^ft  the  exception  of  the  nearii^  fee, 
sbsllnot  be  recovered  as  between  party  and 
par^.  There  can  be  little  doubt  but  that  the 
origmsl  franera  of  the  acta  inteadad  to  limit 
the  entire  expense  of  professional  aasiatanfle, 
throagfaout  the  case,  to  tha  aisf  la  Iso  alhpwed, 
•nd  probably  believed  that  tha  oondttol  «f  the 
casein  Court  was  the  moat  iutpiMtamt.  «ttd, 
perhaps,  the  only  necessary  poftMb  ef  the  at- 
torney's talka.    fladHitoy  possessed  practi-* 


cal  experience,  they  would  have  been  awan 
that,  m  a  vast  number  al  cases,  it  is  by  fiar  tha 
least  id^rtant  and  the  least  difficult  portion 
of  those  duties ;  and  that,  if  a  case  has  onoa 
been  *  got  up '  b^  a  man  of  professional  know« 
ledge  and  experience,  it  ma^  often  be  safbly 
left  in  Court  in  the  hands  of  a  comparativa^y 
inexperienced  advocate. 

"These  fiacts,  for  they  are  not  merely 
matters  of  opinion,  have  rendered  it  necessary 
for  the  auifeors  in  the  new  County  Courta 
constantly  to  incur  very  great  axpetiae,  widch, 
though  successful,  th^  have  been  unable  to 
recover  frooa  aba  appoaitaoar^,  and  tfms  not 
unfreqnently  a  victory  in  Court  bas  become  a 
positive  pecuniary  loss.  Suitors  finding  theow 
selves  in  the  position  above  describedt  owing 
to  the  efforts  made  by  the  Legishture  to  limit 
law  costs  by  mere  abitrary  enactment,  then  at* 
tempted  to  restrict  their  liability  to  their  own 
professional  adviser,  throughout  the  cause,  to 
the  hearing-fee  allowed  by  the  act.  Such  an 
attempt  was,  of  course,  certain,  in  one  wi^y 
or  other,  to  fail,  for,  in  other  words,  it  was  an 
attempt  to  pay  a  member  of  a  liberal  profea- 
sion  fifleoi  sluIEngs  for  work  requiring  intal- 
^gence  and  an  expensive  education,  andwhichy 
in  many  cases,  would  necessarily  occupy  a 
considerable  portion  of  several  days.  After  •• 
conflict  o{  decisions,  the  Superior  Courts  have 
now  finally  settled  the  question,  that  tha  atattt- 
tory  fee  is,  as  its  name  implies^  merely  an  ad» 
vocaW's  fee,  and  that  the  attorney  is  entitlad 
to  recover  from  his  client  his  ordinary  profeft* 
stonal  remunefation  -Ib^  averything  tniC  be 
does  in  the  cause,  b^ond  its  actual  conduct  at 
the  trial. 

^  Tbeae  decisions  render  the  amtor  in  the 
County  Courts  liable  to  his  own  attorney  ion 
cosu,  on  the  scale  allowed  in  the  Superior 
Courts ;  and  they  are,  in  fact,  higher  than  the 
scale  which  has  been  volvntarilv  adopted  by 
the  attorneys  in  several  parts  of  England.  The 
real  state  of  the  case  has  been  this  Session,  for 
the  firat  time  heard  in  the  Hoctsa  of  Lorda 
Lord  Lyndhurst  having  pointed  out  to  their 
lordships,  on  the  one  hand,  tne  hardship  tqpon 
n  creditor  in  having  to  pay  more  in  coats  for 
rscoyering  a  debt  than  the  whole  amount  of 
the  debt  recovered^  and,  m  tlM  «lhat;  the 
practical  impossibilitv  of  limiting  the  coat  lo 
the  hearing  fee,  in  all  cases,  Irres^eotivc  of  itha 
amount  and  nature  of  the  labour  tiiv€lve4* 

'Mlie  Bill  at  present  .before  the  Honae  fma* 
poses  to  meet  this  difficulty,  by  antpowsrhig 
the  Lord  Chancellor  to  appoiait  iva  of  the 
County  Court  Judges-  to  frame  a  IMkb  ^ 
Costa,  as  between -attorney  and  dieiit»«sd«a 
between  party  and  party,  for  business  traiii- 
acted  in  thoie  C6urU.  Hie  momben  mi|y 
rely  upon  the  exeniona  of  tha  Committee  to 
secure  a  scale' that  shall  be  fur  and  adequate* 

"Another  aectipn  of  the  BiU  rejMaU  the 
provision,  that  the  evpanae  <if  employing  « 
Dariaster4)r  an  attorney  shafl  noc  beallowtd 
except  by  order  of. the  Jodge;  and  yopeass  m 
enact  that  the- Judges  4m11  from  time  to  liua 
detemuBe  in  what  cases  anch  exfVBses  siuA  be 
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allowed.  The  GoBimittee  are  of  opinion  that 
this  is  a  question  which.it  would  he  extreoaely 
ohjectionable  thus  to  leave  to  each  Judge  iudi- 
YJaually,  especially  ais  one  certain  result  would 
be^  a  variance  in  the  practice  of  the  different 
Courts.  One  of  their  suggestions  accordingly 
18,  that  the  Judges  appointed  to  frame  the 
Scale  of  Costs  shall  likewise  be  empowered  to 
make  a  general  order  oh  this  point  applicable 
to  all  the  County  Courts." 

REPEAL  OF  CERTIFICATE  DUTY. 

7b  the  Editor  of  the  Legal  Observer, 

Sib, — With  reference  to  the  alleged  simi- 
larity of  the  Attorneys'  Certificate  Duty  to 
other  Stamp  Duties  on  licences  for  carrying  on 
certain  trades,  it  seems  very  remarkable  that 
the  greatest  and  most  remarkable  point  of  dif- 
ference between  them  has  never  been  publicly 
noticed, — I  say  publicly  noticed  because  it  is 
impossible  to  suppose  it  can  have  escaped  the 
attention  of  a  great  many  individual  members 
of  the  Profession.  I  allude  to  the  obligation 
imposed  on  the  attorney  to  take  out  his  certi- 
ficate and  pay  the  duty  every  year  whether  he 
means  to  practise  or  not,  or  in  default  of  hie 
doing  so,  I  think,  for  two  years,  he  ceases  to 
be  on  the  Roll  and  cannot  be  restored  except 
at  considerable  trouble  and  inconvenience  at- 
tended with  additional  expense,  perhaps  in- 
cluding other  Stamp  Duties,  and  not  only  that, 
but  I  believe  it  is  also  requisite  that  he  pay 
what  is  called  "  arr^r^  of  dutv  "  before  he  ia 
allowed  to  pay  it  for  the  year  auring  which  he 
intends  to  resume  his  practice, — so  that  if  I 
am  right  in  that  reapect,  he  is  actually  obliged 
to  pay  the  duty  for  every  year  he  did  not  prac- 
tise, amounting  probably  in  many  cases  to  a 
large  sum, — whereas  in  every  other  calling  re- 
ouiring  a  licence  the  party  may  take  it  out  and 
oiscontinue  it  at  his  pleasure,  and  resume  it 
again  and  again  as  often  as  he  pleases,  without 


any  trouble  or  additional  expense,  and  wikhoot 
paying  "  arrears  of  duty  "  or  any  other  penalty 
whatever.  Onb,  &c. 

[The  duty  is  not  charged  for  the  years 
during  which  an  attorney  has  not  actually 
practised;  but  if  a  year  has  elapsed  since  the 
expiration  of  his  last  certificate,  he  most  apply 
to  the  Court  or  a  Judge  for  leave  to  reneir  it, 
and  this  occasions  delay,  expense,  and  trouble. 
-Ed.]  . 

BANKRUPTS*  BALANCE  SHEETS. 

To  the  Editor  of  the  Legal  Obseroer. 

Sir, — I  quite  concur  with  the  obsenratioos 
of  your  correspondent,  "  A  Solicitor,'*  on  the 
subject  of  Bankrupts'  Balance  SheeU,  printed 
in  your  Number  for  the  8th  of  May. 

As  a  single  practical  example  is  worth  a  vast 
amount  of  argument,  I  beg  to  inform  you  that 
the  experiment  of  the  official  assignee  preparing 
the  bankrupt's  balance  sheet  has  been  tried, 
and  with  success,  at  the  Court  of  Mr.  Commis- 
missioner  Ayrton,  at  Leeds  and  Hull. 

In  the  letter  which  the  official  assignee  sends 
to  the  bankrupt  immediately  after  adjudication, 
there  is  a  statement  to  this  effect : — "  I  beg  to 
inform  you,  that  if  you  think  fit  to  have  yoiur 
balance  sheet  prepared  in  my  office,  it  can'  he 
done  there  without  any  expense  to  yon." 

When  the  balance  sheet  is  prepared  in  the 
office  of  the  official  assignee,  he  is  paid  a  small 
extra  sum  for  his  extra  trouble— -usually  from 
5/.  to  10/.  or  15/.  (I  never  heard  of  anything 
like  60/.]— which  the  Court  is  authorised  to 
order  under  section  160  of  the  Bankrupt  Con- 
sohdation  Act,  which  savs  the  Court  may  make 
such  allowance  out  of  tne  estate  for  preparing 
the  balance  sheet  *'  and  to  such  person  as  the 
Court  shall  think  fit." 

C.  O.  M. 


^      CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Eaeter  Term,  1862. 

.Namee  of  Camdidates.  To  whom  Articled,  Assigned,  ^v. 

Aowortb,  George  Brindley     •        •        .        .        .  George  Acworth 

AUen,  JobD  .       .         .        .        .        .        .        .  William  Allen ;  Henry  Arthur  Beaitmont 

Arkwrigbe,  Loftns  Wignun Joseph  Meynard 

Atkins,  George       .        •        •        .  .  '      .  Thomas  Perker,  j an. 

Ayliff,  Edfrard  George  •        «     '  .        •        .        .  Thomas  Aviiff ;  Richard  Capara 

Baker,  George .  William  Macbin 

fiannister,  Henry  •        .       •        •        k        .        .  Robert  Aseroft ;  George  Bannister 

Batten,  James  Brend     ......  John  Penrioe  Bell 

Blytb,  Edmuod  Kell William  Henry  Reece;  Edwin  Wilkins  Field 

.  Booth,  Samuel  Barker    .      '  •     '  •        *        •        ,  Samuel  Barker 

Bucklaod,  John  Albemarle     .        •        •        •  .     •  John  Bumey. 

'  Base,  Richard  Henry    .••...  William  Henry  English  Buraard 

Cattlow,  John  Reynolda John  Cattlow ;  William  Henry  Trinder 

Chambers,  Henry  Thomas      •        .        .        .  '     •  Joseph  Moore 

Clarkaon,  Geor^  Palmer       .        .       .«        •        .  Charles  James  Palmar 

Clements,  Charles Tboaiaa  Tonlmin 

Coleman,  John  Sherard ......  Charles  Richardson 

Conioj^ton,  Henry  James       •        •        •        .        .  White  and  Lindsay 

Cooke.  WUlian Lawrence      •        »        •       «.      «.  Benjamin  Bubb ;  £d ward  Washboorae 
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Cnllui,  Ridnrd  N«Uoq 
Crippc,  WiUiara  Cbiriet 
Cvmjy  Reoiimm  SooCt 
Berry,  WiUum  Smaib    . 
Slluuuit  James  Boys 
Flaeh,  Willnm  Mewtoa 
Fowler,  Robert     • 
Gfttee.  Richard  Smythe 
Gdl,  Robert,  Jan.  • 

GUloer,  Joho .        .        . 
GmheBi,  Charles    • 
GregoffT*  Heaiy  Lewis  • 
Gross,  Benjaintn  Lillistoae 
Hedfield.SMBoel    . 
Hawloj,  Frederick        • 
HawleT«  John        • 
Hasan^  Thomas    . 
Head,  John  Oawald 
Hcald.ThooMs  Mangnnll 
Hieklej,ThoBias  Allen  • 
Hilljer,  George    . 
HoUea,  James  Henry    . 
Hogbes,  George  Martin 
Jennings,  Richard  Francis 
Johns,  Bradford 
Johnstone,  Harry  Bell    • 
Jones,  James  Webb 
Letu,  John,  inn. 
n«  Moi 


iontsgne  Riohard 
Maddoz,  John  lioftioier 
Msreh,  Owen  • 

Mason,  William  Lndlam 
Mayaafd,  William  Kopor 
Morraj,  George  Jamoa 
Mewnan,  Mitchell  William 
Korris,  Henry 
Page,  William  Sutton    . 
F«ry«  John  Ai^ur 
Pinmbey  Henry 
Prickaid,  Hugh  Powell 
Rsbj,  Richard  Stephens 
Redfvn,  Thomas,  jun.  . 
Richardson,  William  Benson, 
Roberts,  Thomas   . 
Sabine,  Cbarlea  Edwjn  • 
Salaamn,  Joaepb  Sevmonr 
Shepherd,  Edwin  Perkins 
Stsadring,  John,  jun.    • 
Snckling,  John,  Jan. 
Tallej,  William      • 
Tamer,  Frederick  Holden 
Warden,  George    • 
Waterhonae,  Robert,  j  on. 
Waatall,  Harry  John 
Wilkinaon,  John    • 
WiOiaais,  William  Benman 
Willottghby,  William  Arthur 
Wilaoo,  Jonathan 
Winterhotham,  Willinn 
Wright,  John         •        • 
Yewdall,  Henry    • 
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William  Hodeon;  John  Bridges 

William  Gorham 

William  Curiey;  Thomas  Wright  NelsMi 

Charles  Smale 

Henry  Wbitmarah  ;  John  Lewis 

William  Stephens 

George  Leeman 

Thomas  Coppard  |  Septimus  Dnridsoa 

George  Leeman 

Charies  Willis 

George  Herbert  Kinderley 

John  Holliwell  Gregory 

Simon  Badey  Jackaman 

George  Hadfield 

Nathaniel  Orerbury 

Sir  John  B.  WiHiaas,  Knt.;  Robert  Medoalf 

WiUism  Hasard 

Jamea  Brown  Simpson 

Rdward  Scott 

Lawrence  Desboroa|^ 

Edward  Farn 

Thomaa  Holden 

Frederick  Soodamore 

George  Braes 

John  H.  Todd ;  Edw.  Lyae;  Wtshington  H.  Brown 

Henry  Richardson 

Philip  Gnffith  Jones 

John  Letts 

William  Henry  Dickson ;  William  Timhrell  EtUott 

Charles  Ireland  Shirreff ;  Charies  Marston  Stiettoa . 

Ernest  Rossiter 

Thomss  Phillips  Waite 

Joseph  MsToard 

Hepipr  RadcliiTe 

How  land  Jaines  Ticehorst ;  John  Croft 

William  Ruck 

William  Thomas  Ptrit ;  Falwte  Witchsll 

George  Parrr 

William  Jamea  Ward 

Jos.  Roberts  ;  Barry  P.  Squance;  Eran  WiUisms 

Christopher  Childs 

11iOfna«  Red  fern,  sen. 

William  Richardson 

William  Henry  Brown 

Charles  Sabine 

I'bomas  Tilson 

Charlee  Willis,  Jun 

Henry  Wliiiebead 

John  Suckling 

VVUliam  Burndge;  Robert  Thomas  Head 

Joseph  Holden  Turner 

John  Suckling 

Edward  Bramley 

Wilson  Clement  Cru^twell ;  Jsmes  Whdley  Dtwe 

William  Gray 

Darid  Smart;  Edward  Walker 

Edward  Willoughby 

WiUiam  Stone 

Jobn  Brend  Winterhotham 

Edward  Procter 

Edward  Hailstone 


NOTES  OF  THE  WEEK. 

LAW  PBOMOTION. 

Thb  Qoeeti  has  been  pleased  to  appoint 
X^HMos  M'NeiU,  Esc].,  one  of  the  Lords  of 
Sesrion  and  of  Joaticianr,  to  bo  Lord  Justice 
General  and  President  of  the  Conrt  of  Sesaion 
in  Scotland.— From  The  Londam  Qageiie  of 
UthMay. 


NBW   MBMBBRB  OF  PABLIAMBNT. 

David  JoneSf  Esq.,  for  the  County  of  Gar- 
mar  then,  in  the  room  of  the  Hooourablo 
George  Rice  Trevor,  now  Lord  Dynevor,  called 
up  to  the  H  ouso  of  Peers. 

The  Honourable  Artkmr  FUzgeraid  Kimmmrd 
for  Perth,  in  the  room  of  the  Right  Honourable 
Fox  Mauli^  now  Lord  Panmure,  called  up  tm 
the  House  of  Peers. 


6ff- 
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Her  Majesty  in  bouncil'  was  tbla  daj^l6lh 
May)  pleaflMltbi^Mt<i<ilM»l>iRitOi0yfiii«, 
of  Monachty,  Esq.,  to  be  Sheriff  of  the  County 
of  Cardigan,  in  the  room  of  Johp  IngHaloQea, 
of  Deny  Ormond,  Esq. — From  The  Lomhm 
Gazette,  of  181I1  May,        * ,      . 

CHARITABLE   TRUSTS   BILU 

Mr.  Secretary  Walpole  Stated,  on  Wednes- 
day last,  that  in  consequence  of  the  numerous 
amendrtiefrts  prbposed  in  this  Bill,  the  Gorem- 
ment  had  determined  to  proc|?ed  no  further  nith 
it  during  the  present  Session. 


PBTITTONS   FOR    RRPBAL    0#    UKnV^tCATB 
AUTY. 

Since  the  last   List,    from   the   following 
pllLces! —    .       -       . 

[Abergarepny.. 

.Chapel-en-le-Erith. 

.Chatham.        ... 

•CongletOR. 
'   -Epsom.  -       •        •       •  • 

'Ireland,  Society  of  Attorneys  and  Solicilxyiv 
of. 

Kilkenny;. 

Loughborongh. 

'Maidenhead. 

'Malpiesb^try.  . 

.Portsmouth 

.Spalding. 

.Trowbridge.  • 

•  Usk.      .        •       .       .  ' 


RECENT    DECISIONS   IN  THE  SU  P  ERIO  R   COURTS 
AND    SaORT  NOTX8    QF     CASKS.      . 


ttxiHr  CVnnrrlTar. 

In  re  North  of  England  Joint-Staek  BankUur 
Co,,  exparte  Neiaon  and  oroMmv  Marco 
31;  April  15,21,  1852. 

WINDING-UP     ACT.  r—  CONTRIBUTORY,     AL- 
THOUGH  NOT  MBMBBR. — RXBCUTORS. 

Shareg  iberv  pmr^kased  bf  S,  im  a  hanking 
companif,  but  a  formal  tranter  in  nccord^ 
once  with  the  deed  of  settlement  was  taken 
qf  10  only,  but  S.  redeived  ditidend  war- 
rants on  the  whole  number  wkiok   were 
signed  for  him  and  by  his  authority  and  ii 
appeared  that  he  treated  the  shares  as  his 
property  :  Held,  dismissing,  with  MstSp  an 
appeal  from  Vice-Chancellor  Kni§htBtwst, 
that  S.'f  executors  were  Mabla  «r  contri" 
butories  in  respect  qf  the  whale  nwmber  of 
shares. 
Held,  also,  that  persons  may  be  Hable  to  con- 
tribute towards  the  expenses  qf  a  company, 
although  not  "  members  "  under  the  deed  if 
.  ^settlement.  ... 
This  was  an  appeal  from  the  dteMfM  of 
Vice-Chancellor  Km^  Brmee.     h  appewwi 
that  Mr.  John  Staffon,  of  Sotlth  Shields,  had 
purchased,  in  October,  1844,  through  a  broker, 
120  shares  in  the  above  'company,  notice  of  the 
sale  being  given  to  the  directors,  who  had  al- 
lowed the  transfer.    There  was,  however,  a 
formal  tmsfer  bjr  deed,  signed  by  Mr.  8taf- 
fon's  ufphev  aa  bis  SReoW  in  ns^eet.  of  10 
shares  only,  subject  to  the  covenants  of  the 
deed  of  settlement,  bnt  new  certificates  of  the 
wtiole  had  been  delivered  by  the  bank  to  Mr. 
Sttllbn.    Other  purchases  were  subsequently 
niade  bv  Mr«  Staffon,  upon  which  be  reyceived 
the  dividenda,  and  ther?  werv  dividend  war- 
rants in  respect  of  TOO  shares  signed  for  and 
hfihe  suthority^of  Mr:  StaiRm.    The  Master 


Farrer  placed  the  executors  of  Mr.  Staffbn  on 
the  list  of  oontributories  for  700  shares,  and 
the  Vice-Ohancellor  Knight  Bruce  having 
affirmed  biff  decision  ss  to  the  120  shares,  and 
as*  to  the  retnainfng  shares  referred  it  back  to 
in^quirtf  as  to  the  terms. and  nature  of  the  con<- 
tract  in  regard  thereto,  this  appeal  was  pre* 
sented^ 

BethfiU  and  W^  D,  Lewis  in  support,  on  the 
ground  that  no  transfer  in  accordance  with  th» 
deed  of  settlement  had  ever  taken  place,  ex- 
cept as  to  ten  shares. 

•Bacon  and  /.  V,  Prior,  for  the  official  nift* 
nager,  contrlL 

Cnr.ad.vuli. 

The  Lord  Chancellor,  after  staling  die  fiMts 
of  the  case,-  said,  that  in  s.  3  of  the  11  &  12 
Vict.  e.  45,  it  was  provided  that  member* 
should  be  contributories,  snd  also  all  persons 
in  any*  way  liable  16  contribute  towards  the 
debts  and  Expenses,  and  in  s.  76  the  official 
manager  was  directed  to  make  but « list  of  the 
members  and  ot(ier  contributories,  and  a  partf 
might  therefore  be  liable  to  contribute  towards 
the  debts,  although  he  was  not  a  member.  In 
the  present 'Case,  although  the  shares  had  not 
been  tvansferred'in  conformity  with  the  strict 
letter  of  the  deed  of  settlement,  they  were 
transferred  substantially  in  accordance  with  it, 
and  Mr.  Staffiift  had  reteived  dividends  on 
them  and  CRereiecd  all  acts  of  ownershifh  The 
ilppeal  must  tberefors  be  disaissed*  with  costs« 
4nd  the  executors  held  liable  as  contributories 
i|i  respect  of  the. whole  700  sham. 


9mxU  aniUmi. 

Baiion  v.  PoweV.    March  11,  18;  April  MR* 
I8ft2. 

▲mfiNISTRATION    SUIT.  —  ABATXIIBHT.  — 

I 


SujMrior.  QouH^  *  L^rds  Jiutm^^^BplU^ 
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RSYIYOB  AND  0Uf  PLXMBK'T.— OR1«I{CAI. 
'bDIT. — 8TATUTB    OF  LIMITATIONS.' 

AmU  aitiUdm  isas  ^  ^A«  wiarrU^  of  tke 
pimmiijf,  end  was  mot  rtmmd  by  hgr  up  to 
tk»  iim9  qf  hir  tUath,  m  1848.    A  bill  of 
romoor  aid  wpplamemi  fikd  m  1847  b}f  a 
dtfaadoMtf  who  wot  made  a  party  in  18a6> 
191011  an  piffootiomfor  want  if  purlin  takm 
at  the  hearing,  was  held  to  be  in  the  nature 
of  an  original  suit,  and  the  claim  being 
there^e^  barred  by  the  Statute  ef  Limita- 
tioms,  ike  bill  was  dismissed  with  easts. 
T018  was  an  uipeal  from  the  decision  of  the. 
Muter  of  the  Rolls  (reported  14  Beav.  275). 
It  appeared  that  upon  the  death  of  David  Bol- 
ton, intestate,  letters  of  adminislratutt  vere 
obtained  bv  his  son,  William  Powell,  and'  the 
nsnal  bofad  entered  into,  under  the  22  &  23 
Our.  2,  c.  10,  s.  1,  and  dated  18th  Oct.,  1815. 
WtOiam  Bolton  died  in  1817,  haring  received 
considerable  assets,  and  in  Dec.,  1832,  the 
ptamtiir,  who  was  one  of  the  next  of  kin  and 
administnitrix  de  bonis  non,  of  David  Powell, 
filed  this  bill  against  the  son's  representatives 
and  the  snreties  in  the  administration  bond, 
and  tiie  lei^  personal  representatives  of  the 
late  archbishop,  to  enforce  payment  out  of  the 
no's  real  estate,  of  a  snm  of  5,795/.,  the  balimce 
of  a  claim  established  by  the  plaintiff  in  a 
creditor^a  suit,  for  the  administration  of  the 
son's  personal  estate,  and  ^e  Ecclesiastical 
Oonrt  ordered  the  bond  to  he  attended  with  in 
Chancery  as  might  be  requisite  and  necessary 
he  tho  mrtharance  of  jnstice.    In  1836,  when 
the  came  came  on  for  hearioff,  it  was  directed 
to  stand  ovec  for  want  of  parties,  who  were  ac- 
cordingly added,  but  the  smt  abated  in  1838, 
Vy  the  manriage  of  the  phiintiff,  who  died  in 
1847>  witbaut  having  revived.    A  biU  of  n- 
mor  and  snpplnnent  was  then  filed  in  1848, 
by  Mm  Howard,  who  was  one  of  the  defend- 
aau  addad  in  J  836,  to  have  the  benefit  of  the 
lonMr  proeeadings.    The  Master  of  the  Rolls 
hanng  dismiased  the  bill  with  costs,  on  the 
gpsmd  tiiat  the  proceedings  on  the  bond  should 
hava  been  taken  in  the  name  of  the  Ordinary, 
tin  appeal  was  pmsented. 
,Msthdl,  C^kusss  and  fVhitbremd,  for  the  ap- 
pclhuita;  ITillMdb,  A.  J.  Lewu,  h,  ShadweU, 
Cb^  and  Hnart^ ^for  the  respondsntt . 

Cur,  ad,  vnU, 
Tks  Lords  Justices  said,  that  aa  the  present 
■bit  could  not  be  considered  aa  a  contuinance 
of  the  original  suit,  but  must  be  iUelf  regarded 
as  aa  original  suit»  the  claim  was  barred  by  tho 
ftttnte  of  Limitations,  and  the  bill  be  dismissed 
wkh  costs. 


SSUMtt  ttt  tli$^30Mi. 

r  V.  OshkHfm*  and  Shmr  Wi^kg  UmL 
■way  Cmnpmkf,    ApHl  30, 1852. 

maiLWAT  CniCFANT.— BPBCIFIC  PKItrORM* 
'  AWOn  or  COlCTItACT   TO'  TAK«  LANDS. 

A  MS  was  dismissed^  but  without  eosts^  for 
the  speeifio  perfyrwumee.  bf,   a  r^bmay 
iqfacontraei  f<fK  thepurebiaso^ 


lands  throf^h  which  a  eonteanplated  broMoh  , 
Kne  would  pass,  and  in  eonsideratiom  qf , 
which  the  plaintiff  had  withdrawn  tts 
opposition  to  the  passing  of  the  act  for  tba  . 
furpose  through  rarliament^'-it  appear^  [ 
vsg  that  the  contract  was  entered  into,  not  ' 
by  the  present  company,  but  by  tha  old  \ 
company,  and  not  under  their  corpoaate  , 
seal. 

Tbi8  was  a  bill  to  enforce  the  specific  par* 
formance  of  a  contract  entered  into  by  the  do»  . 
fendanta  who  were  applying  to  Parliament  for  • 
an  act  to  enable  wm  to  eonetmet  a  branch  . 
line  which  was  to  pass  through  the  plaintiff's 
land»  for  the  payment  to  him  of  the  snm  of 
l,8ft0li.  for  sueh  land  in  consideration  of  his  . 
withdrawing  bin  opposition  to  the  bilL    It  ap- 
peared that  the  defendanu  obtained  their  act* . 
but  they  omitted  to  construct  the  line,  and  the 
powers  under  thsir  act  had  as*'« 


Roupell  and  /.  H.  Palmer  for  tho  plaiatiff^i 
Lhud  and  Qoodeaa,  for  the  company*  con- 
tended the  agrsaoBsnt  was  Toid  on  thsi  gromdl 
of  its  not  being  nader  seal. 

The  Master  qf  tim  RolUnsid,  it  was  ekarao-' 
contract  bad  been  entered  into  with  the  d*> . 
fendanta  that  eonld  be  enforced,  aa  it  waa  not: 
entered  into  with  tbepreasnt  company,  nor,  aa .' 
it  was  not  under  the  eprporate  seal,  with  the 
old  company.   The  bill  would  therefore  be  dis- 
missed, but,  under  the  circumstances,  without 
costs. 


BrmMknnt  V.  rUnt.    April  21, 1869. 

POWXR  OF  APPOINTMENT.  —  WILL.  — 
CLA178B  FOB  ADYANOBMSNT.— CBA»«n 
ON   aBANB. 

Certain  estates  were  directed  by  a  testator  to 
be  sold,  and  the  proceeds  to  be  invested  tn 
trust  for  the  parties  mentioned  m  the  willp 
in  such  shares  and  proportions  as  his  wife 
should  appoints  and  in  deftmlt  of  appoint* 
ment,  among  them  equally,  and  there  was  a 
direction  that  so  much  as  should  be  ad» 
vanced  to  any  of  the  obieets  of  the  power  cf 
tfpointment,  should  be  charged  on  their 
seoerat  shares.  The  wife  hamng  appointed 
bv  her  will,  and  directed  that  what  she  gam 
therebv  was  to  be  the  share  of  eacA.  not* 
withstanding  the  clause  in  her  husband^s 
wiUf  creating  any  adoanees  a  charge  on 
their  skarea.-  Held,  diJiatma^  a  oiaim  by 
one  ff  the  obfotU  of  the  appointmaiU,  thai 
tke  adoancemeni  clause  only  mppUai  tn  tha 
emni  ^  the  fund  being  unapptcpriededt  md 
did  mot  a  feat  the  disposition  under  tha 
wifs^awilL 

Tub  testator^  John  Fowler,  by  his  wilWdafead 
in  April,  1818»  alter  charging  certain  oC  hiB 
real  estate  with  the  payment  ofhls  debts  in  aid. 
of  the  personalty*  devised  it  to  trosteea  for  nl 
term  ofSOO  years,  upon  the  trusU  therein  sp^^. 
cified,  and  subject  thereto  to  hia  wife  lor  MK. 
life,  with  remainder  to  his  daughStr  in  fo%i 
Estates  in  Suibcdshire  and  Cheshire  weie  tlmt 
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directed  to  be  eold,  and  the  proceeds  to  be  in- 
vested in  trust  for  the  parties  therein  mentioned 
in  such  shares  and  proportions  as  his  wife 
should  appoint,  and  in  default  of  appointment, 
among  them  equally,  and  also,  tnat  jf  these 
estates  should  not  produce  the  sum  of  16,000/., 
the  difference  should  be  charged  on  the  Hough- 
ton Estates.  The  testator  also  directed  that  so 
much  as  should  be  advanced  to  any  of  the  ob- 
jects of  the  power  of  appointment  should  be 
charged  on  their  several  shares.  The  testator 
died  m  May,  1827»  and  his  wife  in  1846,  hav-' 
ing  by  her  will,  dated  in  1828,  apportioned  the 
fund  in  certain  proportions,  and  stating,  that 
what  she  had  thereby  given  was  to  be  the  share 
of  each,  notwithstanding  the  clause  in  her  hus- 
band's will  rendering  any  advances  a  charge 
on  their  shares. 

This  claim  was  thereupon  filed  by  her 
danghter,  seeking  to  establish  her  right  under 
her  father's  will,  in  opposition  to  the  direction 
contained  in  Mrs.  Fowler's  will. 

Rtmp^l,  R.  Palmer,  James,  FtU^er,  J.  F. 
Prior,  and  C,  Hall,  for  the  respective  parties. 

The  Master  qf  the  BoUs  said,  that  the  ad- 
ttncement  clause  only  applied  to  the  fund  that 
should  be  unappointed,  and  did  not  there- 
fore affect  the  disposition  under  Mrs.  Fowler's 
will,  and  the  claim  was  accordingly  dismissed. 


fBiU'CbuxutUat  Cttrnor. 

Goodchap  V.  Weaving  and  others,    April  30, 
1862. 

AXSVBR.  —  gXC^PTrONS      FOB      IMPKRTI- 

NENCB.- SETTING   OUT   BILLS    OF    COSTS 

Bxeeptions  for  impertinence  were  allowed, 
with  costs,  to  an  answer  in  (hs  schedule  to 
which  were  set  out  the  bills  of  costs  which 
the  dtfendauts  had  paid  or  were  liable  to 
paif,  in  answer  to  an  interrojatory  to  a  bill 
charging  fraud  in  respect  of  a  purchase 
and  the  exercise  of  a  power  of  sale  under  a 
mortgage  spon  some  of  the  purchase^numeg 
remaining  unpaid,  and  which  required  them 
to  set  out  the  full  particulars  and  amount 
of  their  costs,  charges,  and  expenses,  and 
where  and  when  and  how  the  sante  were  in- 
curred s  and  held  it  would  have  been  suffix 
eient  to  set  out  the  ammmt  qf  the  bills  and 
the  business  tn  respect  of  which  they  were 
incurred* 
In  the  answer  to  this  bill  which  was  filed 
by  the  official  manager  of  the  National  Land 
Cfompany  and  ehar^  Messrs.  Weaving  and 
Pinnock  with  fraud  m  respect  of  an  estate  sold 
Uy  ^lem  to  Mr.  Feargus  O'Connor,  part  of  the 
I)  ur chase-money  being  permitted  to  remain  due 
on  mortgage,  the  defendants  set  out  in  the 
schedule  bills  of  costs  between  them  and  their 
solicitors  which  they  had  paid  or  were  liable  to 
|wy,  in  answer  to  an  intorogatory  requiring 
tbem  to  set  out  the  full  particulars  and  amount 
6t  their  costs,    charges,  and  expenses,  and 
where  and  when  and  how  the  same  were  in* 
eurred.    Exceptions  were  now  taken  to  this 
part  of  the  answer  for  impertinence. 


Sir  IF.  Page  Wood  and  Roxburgh  in  support; 
Bagshawe  contrJL 

The  Vice-chancellor,  after  referring  to  Hor* 
way  V.  Rowe,  1  Mer.  347,  said,  that  it  would 
have  been  sufficient  to  have  merely  set  oat  the 
amount  of  the  bills  and  the  business  in  respect 
of  which  they  were  incurred,  and  allowed  the 
exceptions  accordingly,  with  costs. 

OCcf'dMutcelbir  fUnHfrAff* 
Atkinson  v.  Gy%.    April  77, 1852. 

BOND  TO  IN8CBANCB  COMPANY  TO  8»» 
CURE  LOAN  AND  PREMIUMS  ON  PO« 
LICY — RIGHTS  OP  AB8IONEB8  AGAINST 
BUESTY. 

An  insurance  company  advanced  to  E.  two 
sums  of  money  upon  an  agreement  for  his 
insuring  his  life  in  two  sums  of  IJOOOL 
each,  and  executing  bonds  to  secure  the 
amount  of  the  loans  vtith  interest  at  5/.  per 
cent;  and  for  payment  of  the  premiums  on 
the  policies.  The  company  afterwards  dis» 
solved,  and  assigned  its  debts  and  assets  to 
the  B.  insurance  company.  The  bond  was 
taken  to  the  former  company,  "  their  errcw- 
tort,  administrators^  or  assigns:**  Held, 
that  the  assignees  of  the  bond  could  not 
enforce,  as  against  the  surety*s  estate,  the 
condition  in  respect  of  the  premiums,  aU 
though  they  could  the  assignment  of  the 
debt. 
Bethell  and  Haldane  appeared  in  snpport  of 
exceptione  which  had  been  taken  to  the  Mas- 
ter's finding  in  the  suit  which  was  Instituted  for 
the  administration  of  the  estate  of  John  Pkricer 
Gylby.  It  appeared  that  in  July,  1841,  WE- 
liam  Edwards  borrowed  a  sum  of  600/.  from 
the  London  and  Westminster  Motoal  Life 
Assurance  Company,  upon  an  agreement  to 
insure  his  life  in  their  office  for  1,000/.,  and  ID 
execute  a  bond,  for  the  pajrment  of  the  loEn 
with  interest  at  5/.  per  cent,  and  the  pre- 
miums upon  the  policy,  to  the  company, 
"  their  executors,  administrators,  or  assigns," 
of  which  bond  the  testator  was  a  surety.  In 
January,  1842,  Edwards  borrowed  another 
sum  of  450/.  and  insured  his  life  for  1,000/., 
giving  another  bond  for  payment  of  that  sum, 
with  interest,  and  of  the  premiums,  the  testa- 
tor being  one  of  the  sureties.  In  October, 
1844,  the  company  ceased  to  carry  on  busi- 
ness, and  its  afiairs  were  wound  up,  and  in 
December,  1844,  the  debts  and  assets  of  the 
company  were  assigned  to  the  Britannia  life 
Assurance  Company.  Mr.  Gylby  died  in 
June,  1843,  and  the  premiums  on  the  policies 
not  having  been  paid  since  the  assignment  to 
the  BriUnnia  Company,  they  claimed  against 
Mr.  Gylby^  estate  the  payment  of  thesnma 
borrowed  and  of  the  premiums  in  amar.  The 
Master  allowed  their  claim,  whereupon  «Koep-> 
tions  were  taken  thereto,  so  far  as  related  to 
the  pa]rment  of  the  premiums. 
MaHns  and  Cairns,  contrlu 
The  Fice-Chancellor  said,  that  with  regard 
to  the  borrowing  of  the  money,  the  assignment 
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wa»  good  in  Eqaity»  and  th«  usignee  of  the 
debt  would  be  entitled  to  the  benefit  of  auch 
a^igDment.  With  respect,  however^  to  the 
ptemiamB,  the  case  was  very  diflTerent.  The  po- 
licies were  effected  by  way  of  additional  se- 
curity to  the  insurance  company,  and  upon  the 
faith  of  the  substantial  nature  of  the  office, 
whose  funds  would  at  somt;  future  period  have 
to  provide  for  the  payment  of  the  sums  secured 
by  the  policies.  It  could  not  therefore  be  said 
that  any  person  to  whom  they  assigned  their 
business  upon  their  being  dissolved  and  wound 
up,  was  entitled  to  the  eame  rights  as  the 
original  company  bad.  And  besides  as  the 
surety  would  be  eolitled  to  re'pa^  himself  the 
premnima  upon  the  policies  faUing  in  by  the 
death  ai  Edwards,  the  substantial  natare  of  the 
company,  od  the  faith  of  which  he  had  become 
a  surety,  was  of  the  greatest  importance.  The 
nesptions  must  therefore  be  allowed. 

Warwick  r.  Hawkins.    April  29>  ISB2, 

WILL  AND    CODICIL. — LKGACY  TO  MARRI BD 
WOMAN    FOR  SKPARATB    U8B. — CLAIM. 

Atesiaior,  Ay  kis  will,  gave  an  annuiijf  of 
lOOi.  to  the  wife  of  W.  W.,  to  her  separate 
use,  and  Ay  a  eodteil  thereto,  "  in  addition 
to  the  legoeif  mentioned  in  my  will,  the  sum 
0/  ZOOLp  to  be  paid  to  her  free  of  legacy 
duty  :**  Held,  on  elaUn  against  the  ejeecu' 
tort,  wk»  admitted  assets,  that  the^OOl,  was 
given  to  Mrs.  W.for  her  stparate  use,  and 
the  costs  were  directed  to  be  paid  out  qf  the 
testator^  general  estate. 
This  was  a  claim  against  the  executors  of 
the  will  of  William  fiayley,  for  payment  of  a 
legacy  of  30O/.  to  the  plaintiff',  to  her  separate 
ate.    h  appeared  that  the  testator,  by  bis.  will, 
had  given  the  plaintiff",  who  was  the  wife  of 
Mr»  William  Warwick,  an  annuity  of  100/.,  to 
her  separate  use>  for  life,  and  by  a  codicil 
thereto,  "  in  ad^tion  to  the  legacy  mentioned 
in  my  will,  the  sum  of  300/.,  to  be  paid  to  her 
free  of  legacy  duty."    It  appeared  that  there 
was  no  settlement  on  the  marriage  of  the  plain- 
tiff and  her  bosband,  and  the  defendants  ad- 
mitted asseU. 

Glasse  and  Faber  in  support,  citing  Day  v. 
Croft,  4  Beav.  561;  Matins  and  Dauney  for 
the  executors,  did  not  oppose. 

The  Vice- Chancellor  said,  there  roust  be  a 
dedarataon  that  the  sum  of  300/.  was  given  to 
the  phunttff'  for  her  separate  use,  and  directed 
the  costs  to  be  paid  out  of  the  general  estate  of 
the  testator. 


Court  0f  €mttn*i  Mm^» 

Northejf  V.  Johnson.    April  20,  1852. 

MIKV  CONDUCTS D  ON  THS  COST  BOOK 
8TSTBM.— ORAL  8UBRXNDBB  OF  8HARBS. 
^UABIUTT  or  8HARBHOLDBB. 

The  defendant,  having  orally  agreed  to  take 
shorts  in  a  mine,  conducted  on  the  cost 
book  system^  after  some  Hme,  by  parole,  te» 


Unquished  them  to  and  tkey  were  accepted 

a'  the  purser,  who  conducted  the  nunes 
eld,  refusing  a  rule  nisi  for  a  new  trial, 
that  the  defendant  was  not  liable  for  goods 
supplied  for  tke  mine  after  the  date  of  such 
surrender. 

This  was  an  action  to  recover  from  the  de* 
fendant,  a  shareholder  in  a  mine  conducted 
under  the  cost  book  aystem,  for  goods  supplied 
to  carry  on  the  same.  On  the  trial,  at  the  last 
Spring  Assizes  for  Devon,  before  Kr-  Justice 
Erie,  it  appeared  that  the  mine  was  brought 
out  bv  a  Mr.  Diamond,  who  acted  as  purser, 
and  tnat  the  defendant  had  agreed  by  narol  to 
take  some  shares,  and  after  some  time  nad  re- 
linquished them  orally  to  the  purser,  who  con* 
sented  to  receive  them  back.  The  defendant 
having  obtained  a  verdict,  this  motion  was 
made  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  a  written  transfer  of  the  shares  was 
necessary,  under  the  cost  book  system. 

Crowder,  Q.  C,  in  support. 

The  Court  said,  that  although  there  was  no 
doubt  the  ordinary  course  was  to  transfer  the 
shares  in  writing,  and  to  send  such  transfer  to 
the  purser,  it  was  not  absolutely  necessary  to 
do  so,  if  the  shares  were  given  up  with  the 
knowledge  of  the  purser  or  the  other  share- 
holder). And,  as  the  authority  of  the  purser 
to  pledge  the  credit  of  the  other  shareholders 
rested  on  their  consent  to  join  in  working  the 
mine,  when  any  party  who  had  verbally  agreed 
to  join  in  the  undertaking  was  dissatisned  with 
its  conduct,  and  gave  notice  of  his  withdrawing 
from  thj^  concern,  thp  P^SIfi^  ^'^^  no. longer n 
right  to  pledge  his  credit.  The  rule  would 
therefore  be  refused. 


<duef  n*tf  Bencd  9r«rt(rf  Court. 

(Coram  Mr.  Justice  Coleridge.) 

mide  V.  Sheridan.    May  1,  7, 1852. 

COUNTY   courts'  act.  —  ACTION   ON   BILL 
OF  RXCU ANGB,— J  URISDICTION. 

A  bUl  of  eoichange  was  drawn  by  tke  plaint^ 

at  Norwich  on  the  d^endant,  and  addressed 

to  him  in  Siondon,  and  he  accepted  it, 

making  it  payable  at  a  London  banker^St 

and  the  bill  was  then  returned  to  the  ptaiU" 

tiff  at  Norwich,  who  negotiated  it  there, 

and  upon  its  being  dishonoured,  he  sued  the 

defendant  in  the  Norwich  County  Court, 

by  leave  of  the  Judge,  under  the  9  ^  10 

Viet.  c.  96»  t.  60.    A  rule  for  a  prohibitum 

was  made  absolute  from  further  proceeding 

with  the  action. 

This  was  an  action  on  a  bill  of  exchange, 

dated  2nd  December,  1845,  and  drawn  by  the 

plaintiff  at  Norwich  upon  the  defendant,  and 

addressed  to  him  at  No.  26,  Oresham  Street* 

London,  and  the  defendant  accepted,  making 

it  payable  at  Robarts  and  Co.,  London.    Th« 

bill  was  then  transmitted  to  the  plaintiff  at 

Norwich,  where  he  negotiated  it,  and  troon 

its  being  dishononred  he  sued  the  defenaant 

in  the  Norwich  County  Cour^^  by  leave  of 
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th«  Judge  under  lbs  9  &  10  Tict  c.  '95,  s: 

60,  whicb  provides,  that  '*such  tumoKma  ma)f 

issue  in  anj  distriet  in  which  the  defendant 

or  one  of  the  defendants  shall  dwell  or  carry 

on   his  business  at  the  time  of  the  action 

brought ;  or  by  leave  of  the  Court  for  the  dis« 

ttict  A  which  the  defcnduit  or  om  of  the  de- 

'tedtKts  shiil  have  dw«U  or  cariied  on  bis 

'tRMHMS^  «t  some  csme  within  nx  calendar 

.Monlbs  next  before  the  luae  of  the  action 

fanought,  or  in  wkiok  tke  cnue  of  aHiom  «rote, 

:aad  such  laimnons  mav  issue  in  either  of  such 

.ltit«aientiontd  Coarts.^'    The  learned  Judge 

tkavittf  ovemiM  an  objection  of  the  want  of 

•  jniMiction,  this  rule  hod  been  obtained  for  a 
•writ  of  prohibition,  to  rcatnin  him  Imn  fur* 

dMf  proceeding  in  the  action. 

Pkipfn  now  showed  cause  agnioH  the  rule, 
'  which  was  supported  by  Jeyee. 

The  Court,  after  taking  time  to  coiwider, 
said,  that  in  this  case  the  contract  was  made  in 
London,  and  that  the  whole  cause  of  action  did 

•  not,  therefore,  arise  in  Norwicli,  and  the  rule 
must  therefore  be  made  absolute  for  a  pio* 
hibition/ 


Cautt  nf  Commmi  {Ilrxir. 
StetOmm  r.  CkuppeiL    April  17,  1852* 

NXW  TRIAL. — ^BORPRIBB.— DftPBNCn  Or  AT- 
tounby's  RBTAINRR  DBINO  ALTBRBD. 

A  ruU  wuM  m^de  abiiolute  for  a  new  trial  ok 
pufmeut  ef  eoeU,  Ufion  Ike  ffrommd  qf  ««r. 
prise,  where  m  the  trial  of  on  octiou  in 
roaower  the  amomU<if  em  oltorueyl'e  hiU  tjf 
coiie  on  the  defendant's  reioiuer  to  dtfemi 
an  actum  of  ejectment,  the  defendant  was 
called  at  the  close  of  the  plaint*ff*s  case 
and  pave  evidence  that  when  he  stpned  the 
retainer  it  was  mot  directed  to  the  plaintiff, 
but  that  his  name  had  been  since  inserted. 
This  action  was  brought  by  an  attorney  tti 
locover  for  work  and  labour  on  his  retainer  by 
the  defendant  in  the  defence  of  an  action  of 
ejectment.    It  appeared  that  the  retainer  was 
not  disputed  until  the  conclusion  of  the  plain- 
tiff's case  at  the  trial,  before  L.  C.  J.Jervis, 
when  the  defendant  wae  called  ae  a  witness 
[  and  proved  that  the  plaintiff's  name  and  ad- 
dress were  not  in  the  retainer  when  he  signed 
i^  and  the  verdict  having  thereupon  passed  for 
the  defendant,  this  role  liad  been  obtained  for 
«  new  trial  on  the  ground  of  surprise. 

Uuddlestou    showed   cause;    Hamkims  and 
Jbfee  in  support  were  not  called  on. 

The  Court  said  the  defence  had  been  un* 

fairly^  spning  upon  the  plaintiff,  and  as  the 

qnestiop  in  dispute  involved  a  serious  chaise 

.  Bgainat  the  plaintiff  and  ought  to  ^  invests 

'  gated  upon  full  notice,  the  rule  would  be  mad4 

absolute  on  payment  of  costs. 


>  See  Huth  v.  Long.  19  Law  Jour.,  N.  S.^ 
Q.B.,  32Ss  S.C..&eaM  v.Lon^  1  L.M.  &  P, 
333;  JZo/r.  miler^  19  Law  Jonrh.,  N.  S., 
C.P.,a78, 


Ciurt  of  enbeinier. 
Ja  re  Jbeef,    April  23, 1852* 

TAOBANT      ACT.«— COMMITMBNT,      enWl- 
OIBKCY  OF.— DBSCBIPTION  OP   tTBBKT. 

Held,  discharging  a  prisoner  on  habees 
corpus,  that  it  was  not  sufficient  ta  a  oom- 
mitment  under  the  5  Geo.  4,  c.  83,  «.  4,  to 
allege  mmplg  thai  the  prisoner  freguemted 
a  street  called  Regent  Street  for  tie  jwr- 
pose  tf  committing  a  felony,  without  going 
on  to  state  it  was  a  place  ^pubiie  resort. 

Tan  prisoner,  Elisabeth  Jonee,  hnd  been 
conunicied  nnd^  the  Vagrant  Act,  i  Geo.  4,  c. 
83,  and  the  commitment  attrgcd  that  the  pri- 
soner fre^nented  a  etreet  called  RegcHt  Street 
for  the  purpose  of  committing  a  felony.  A  writ 
of  habeaa  ootpua  baring  been  obtained  to  being 
up  the  urisoner* 

HuddUston  now  moved  for  her  discharge  on 
the  ground  the  commitment  should  have  gone 
on  to  dcdcrihe  the  street  as  being  itself  a  place 
of  public  resort,  referring  to  s.  4  of  the  Vagrant 
Act,  which  enacts,  that  "  every  auepeeten  per- 
son or  reputed  thief,  frequenting  any  river, 
canal  or  navigable  stream,  dock  or  Iwsitt,  or 
any  quay,  wharf,  or  warehouae  near  pr  ad- 
joining tliereti^  or  any  street,  highwey,  or 
avenue  leading  thereto,  or  ang  ohce  qfjmbUe 
resort,  or  any  avenue  leading  thereto,  qr  any 
street,  highway,  or  place  adjacent,  with  intent 
to  commit  felony." 

The  Court  sitid,  the  object  of  the  act  was  to 
protect  plaoes  where  valuables  might  readily  be 
found  by  those  inclined  to  steal  them,  and  that 
the  commitment  in  this  case  was  insufficient, 
and  the  prisoner  was  accordingly  dischaiged. 


Court  of  erc^f^vr  CknAtr* 

Regina  v.  Greeawood.    April  34, 1838. 

iNoicTBinKT  POB  VTTBniNo  oooarmPBrr 
ooiN.«^i>BBe«Mt2n  op'pnmoKMU 

1  prisoner  was  held  to  have  been  properly 
convicted  qf  hating  uttered  a  ebunterfeit 
shitliug,  where  he  was  shown  to  have  been 
a  participator  in  the  proceeds  and  kud 
counterjeit  coin  in  his  possession,  althtmgh 
he  was  not  ietuaUg  presettt  when  it  tree 
uttered  by  his  accomplice. 
In  this  case  the  prisoner,  William  Green- 
wood, had  been  indicted  with  another  peraon 
for  uttering  a  counterfe'u  shilling.    It  appeared, 
however,  that  his  accomplice  had  passed  it  in 
his  absence,  but  it  was  shown  that  he  had 
participated  in  the  proceeds,  and  he  had  coun- 
terfeit.coin  in  his  mtssession.    On  the  trial  be- 
fore Mr;  Justice  J^ffourd  Bt  beter,  he  was 
found  guilty,  and   the   point  was  r*erved 
whether  the  abtence  was  material. 
'Die  X)owt  affirmed  the  conviction. 

Miiy  l^.—tRegisa  v.  ion^Cor.  ed.  vuU, 
—  12," Eastern   Union  BaiUsag  Coftpamg 
v.  Hart  and  another-^Cur.  ad.  mUl. 


Wit  iiegal  <!^ti!G(eH}ev^ 
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NISI  POIUS  OTFICERS*  AND  JUDGES* 
CLEEKS'  BILL. 

ABOLITION   OP   OFFTCZ    PESS. 

A  sumtABY  of  tbft  BfU  iaftvodncMl  by 
tha  Attomey-Gcaieral,  and  einbodyiogHUUiy 
of  tbe  recommendations  of  the  Common 
Law  Commiasioners>  with  respect  to  th« 
officers  and  fieea  at  Niai  Prius  and  at  the 
JadgBs'  ChMnbers^  appeared  in  our  last 
Namhcr^p.  61. 

The  maia  ol|ect  of  the  Bill  I4)peava  to 
be,  to  aiwmilat^^  Ae  position  of  thoaa 
officers  who  are  now  remunerated  bf  fees 
pud  to  them  by  the  suitors,  and  of  which 
they  render  no  account,  to  another  and  net 
less  important  class  of  ojficers  who  aire  paid 
by  salaries,  and  render  an  account  of  all 
monies  received  by  then,  to  the  Tieeaiizy. 
That  any  daaa  of  officers  in  a  Court  of 
Justioa  should  be  remunerated  by  fees  col- 
lected peraonally  on  their  own  account  from 
thesmtors  is  decidedly  objectionable,  and 
the  time  and  mnniier  in  which  what  are 
called  "  Court  fees  "  are  collected^  during 
the  progress  oS  a  trial  at  Nisi  Prius»  renders 
the  ijHiymeBi.  most  irksome  and  iatolerahle. 
It  wiU  be  readily  conceded^  therefiure,  that 
the  plan  now  proposed,  of  paying  the 
officers  by  salaries  and  requiring  tlMm  to 
lender  aocoanta  periodically  of  tba  lees  re>> 
eeived  to  the  Treasury,  is  an  improvement 
nptn  the  ezistinc  systenu 

fiut  we.  are  disappointed  to  find  that 
Goremment  has  not  met  the  evil  boldly, 
and  proposed  to  abolish  the  fees  alto- 
gether, and  to  throw  this  portion  of 
the  expenses  of  the  judicial  establish- 
ment of  the  country^  upon  the  Consoli- 
dated Fund.  The  salaries  of  the  Judges 
of  the  Courts  of  Law  form  a  part  of 
the  Civil  list,  and  are  supposed  to  be  paid 
out  of  the  general  ftmds  of  the  country.     In 
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point,  of  fiict,.  however,  the  suitors  pay  a 
fee  to  the  Chief  Jw^  of  eadi  Court  upon 
tibo  enlnr  of  every  eaose.  In;  the  Qman's 
Bench  this  fee  is  St.  Sd.,  in  the  Cosmna 
Pleas  l-Oa.  9d.,  and  in  the  Exchequer 
\3€,  4d.  Since  the  paasine  of  the  Statute 
6  Geo,  4,  c.  84,  s.  6,  by  which  the  salaries 
o(  the  Judges  were  settled,  these  fees  have 
not  gono.  iato  the  pockets  of  iht  Judgpa* 
but  they  are  paid  by  the  suitor  pieciaehc  as 
they  had  bea&  pr«rio«aliy^  and  ind  their 
awpr  into  tba  pnblic  Treasury.  The  suitor 
is  in  BO  dBgvee  relieved  from  payment  of 
the  fees  because  their  destination  is  changed^ 
and  the  Bffi  now  before  Parliament  does  not 
afford  the  suitor  any  present  relief,  either 
in  reapect.  to  the  fees  paid  upon  the  entry  of 
causes  at  Nisi  Prius,  remanet  £ms,  or  Bumt 
are  ealled  "Court  fi^es,''  the  average  aoMonft 
of  which,  in  an  undefended  eauae,  howevee 
short  and  simple,  is  stated  by  the  €oi»- 
men  Law  Commissioners^  to  amount  to 
4L  la.  6 J.,  which  is  compounded  of  the  fol- 
lowing items  :*- 

Marshal  and  Associate  (incbidtng  £  a.   A 
ta.  to  the  Chief  Baron^s  coachman, 
and  2i.  to  the  ushers)  .  1  17    0 

Three  exhibits  in  undefended  ac- 
tion   0    6    0 

Crier »  12    0 

Jury     .  .        .  .  0  12    0 

Usher 0  n    0 

Court-keeper  .  .0^0 

Tipstaff        .  .        •        .OIK 


£4    1    0 


The  fees  paid  upon  the  entsy  of  a  canse 
in  the  Qneen's.  Beach  amount  t»  Uai  SuK^; 
in  the  Gommyon  Pleas»  13e.  dA  i  and  ia  d^ 
Exchequer^  16a.  Sd. 

The  only  positive  aboliiiQa  of  fees  m  t» 
be  found  in  tba  hat  aectioa  of  the  ffitt  hsh 
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fore  Parliament,  by  which  it  is  proposed  to 
enact  that  the  fee  of  6«.  Sd,,  now  paid  to 
the  Marshals  of  the  Judges  of  Assize  on 
Circuity  for  the  use  of  the  Judge,  be  abo- 
lished. 

Some  hope,  however,  of  a  prospectiye  re- 
duction of  tees  arises  from  the  introduction 
of  the  following  clause,  which  is  numbered 
10  in  the  printed  Bill:— 

"  And  whereas  it  is  expedient  that  a  new 
Table  or  Tables  of  Fees  proper  to  be  taken 
in  the  said  Superior  Courts  and  their  several 
Offices,  and  at  the  Judges'  Chambers,  and  by 
the  Clerks  of  Assize  acting  as  Associates  on 
the  Circuits,  should  be  prepared,  with  reference 
to  the  various  changes  and  alterations  which 
have  been  or  may  be  made  in  the  Process, 
Practice,  and  Proceedings  of  those  Courts,  and 
to  the  diminution  of  expense,  where  practicable, 
to  the  suitors :  Be  it  enacted,  that  it  shall  and 
may  be  lawful  for  the  Commissioners  of  her  Ma- 
jesty's Treasury,  and  they  are  hereby  required, 
forthwith  to  prepare  or  cause  to  be  prepared  a 
Table  or  Tables  of  Fees,  specifying  what  fees 
are  proper  to  be  demanded  an^  taken  in  the  said 
Courts  and  Offices  at  the  Judges'  Chambers, 
and  on  the  Circuits,  and  what  fees  should  be 
abolished ;  and  such  Table  or  Tables  shall  be 
laid  for  approval  before  the  Judges  of  the  said 
Courts;  and  the  said  Judges,  or  any  six  or 
more  of  them,  of  whom  the  Lord  Chief  Justices 
and  Lord  Chief  Baron  shall  be  three,  are  here- 
by empowered  and  required,  as  soon  as  con- 
veniently may  be,  to  revise  and  settle  the  said 
Table  or  Tables  of  Fees,  so  prepared  as  afore- 
said, and  fr^m  time  to  time  to  aad  to  or  reduce, 
alter,  or  amend  the  same,  as  they  may  deem 
necessary  and  proper,  and  the  said  Table  or 
Tables  of  Fees  so  revised  and  corrected  as 
aforesaid  from  time  to  time,  to  allow  and  sanc- 
tion, by  affixing  their  signatures  respectively 
thereto,  and  to  establish  the  same  in  and  for 
the  said  Courts ;  and  the  said  Commissioners 
for  her  Majesty's  Treasury  are  required,  so  soon 
and  as  often  as  such  Table  or  Tables  of  Fees 
have  been  sanctioned  and  allowed  by  the 
Judges,  to  cause  the  same  to  be  inserted  and 
published  in  the  Londom  Oaietie:  and  from 
and  after  such  publication  no  other  fees  Uian 
those  sanctioned  and  allowed  as  aforesaid  shall, 
on  any  pretence  whatever,  be  demanded  or 
taken  by  any  officer  or  clerk  of  the  said  Courto 
in  respect  of  any  duty  or  service  to  which  such 
Table  or  Tables  of  Fees  may  relate ;  provided 
that  until  the  publication  of  such  Table  or 
Tables  of  Fees  under  the  authority  aforesaid, 
the  fees  now  lawfuDy  taken  by  the  said  of- 
ficers and  derks  shall  and  may  continue  to  be 
taken." 

Under  this  sectiony  a  Table  of  Fees  is 
keretfier  to  be  prepsored  by  the  Treasury, 
submitted  to  the  Jnages  far  correction  and 
revision,  and  when  Uioa  sanctioned  to  be 
published  in  the  Ltmdan  Q^uettet  bat  wUU 
ttie  publication  of  such  Tabk  of  Feet  the 


fees  now  taken  shall  continue  to  be  taken. 
This  arrangement  may  be  convenient  to 
those  who  have  framed  the  Bill,  but  it 
would  have  been  more  satisfactory,  as  well 
as  more  constitutional,  for  the  Legislature 
to  have  at  once  assumed  the  responsibility 
of  fixing  the  amount  of  fees  to  be  paid  by 
suitors  in  the  Superior  Courts,  as  it  hss 
already  done  with  regard  to  the  County 
Courts,  instead  of  throwing  it  on  the  Com- 
missioners of  the  Treasurv  to  determine 
what  sums  should  be  paid  by  the  suitors 
in  her  Majesty's  Courts  for  Justice. 

It  is  still  more  to  be  r^retted,  however, 
that  at  a  period  when  alterations  and  re- 
forms in  the  law  are  so  well  received,  the 
opportunity  should  be  lost  of  urging  upon 
the  Legislature  the  propriety  of  sanctioning 
the  principle  of  abolishing  the  fees  of  office 
in  Courts  of  Justice  and  paying  the  officers 
out  of  the  public  taxes.  As  the  matter  at 
present  stands,  the  suitors  in  the  Superior 
Courts  of  Law  not  only  pay  the  officers  en- 
gaged in  the  administration  of  Justice,  but 
also  contribute,  by  compulsory  fees,  to  swell 
the  amount  of  general  revenue.  For,  ex- 
ample, whilst  the  Statute  7  Will.  4  and  1 
Vict.c.  30,  did,  with  respect  to  the  Masters, 
what  is  now  proposed  to  be  done  with  the 
Nisi  Prius  officers, — namelv,  directed  that 
they  should  be  paid  by  salaries  instead  of 
fees, — the  fees  were  still  retained,  and  the 
Masters  pay  the  amount  into  the  Treasury. 

Now,  it  appears,  by  returns  made  to  Parlia- 
ment, that  the  surplus  paid  by  the  Masters, 
after  deducting  their  own  salaries  and  the 
expenses  of  their  offices,  was,  in  1847, 
16,80W.;  in  1848,  16,719/.;  in  1849, 
11,891/.  and  in  1850,  9,855/.  A  tax, 
therefore,  and  one  of  the  most  objection- 
able character,  has  been  levied  on  the 
suitors  of  the  Courte  in  augmentation  of 
the  public  revenue.  Without  questioning 
the  sincerity  of  those  Law  Reformers  who 
stand  by  and  "make  no  sign"  when^a 
measure  is  introduced  by  which  the  prin- 
ciple of  taxation  by  fees  is  afiirmed,  we  may 
venture  to  state,  that  no  reform  in  the  ad- 
mindstration  of  the  Law  would  be  so  safe 
and  satisfactory,  and  we  verily  believe  there 
could  be  none  attended  with  better  results, 
than  a  measure  sweeping  away  those  office 
fees  which  are  now  imposed  apon  almost 
every  8tq>  in  a  cause. 


Education  for  the  Bar, — Cert^ate  Duty  BepeaL 


75 


EDUCATION  FOR  THE  BAR. 


.  The  regulatioDs  adopted  hj  the  Inns  of 
Court  in  reference  to  Students,  for  the  Bar, 
as  published  in  a  former  Number,  (ante,  yoI. 
43,  p.  305,)  came  into  operation  on  the  first 
day  of  this  present  Trinity  Term,  and  apply, 
not  only  to  all  oersons  entering  as  students 
after  tliat  day,  bat  also  to  all  existing  sta- 
deots  who  had  not  on  the  first  day  of 
Trinity  Term  kept  more  than  four  Terms. 
It  is  also  announced  by  the  governing 
bodies  of  the  respective  Inns  of  Courts, 
that  students  to  whom  the  regulations  do 
not  necessarily  apply,  may  nevertheless,  if 
they  desire  it,  be  admitted  to  the  benefit  of 
the  Lectures  and  Classes,  and  be  entitled  to 
submit  themselves  to  public  examination, 
upon  the  same  terms  and  subject  to  the 
same  regulations  as  are  applicable  to  stu- 
dents who  may  enter  hereafter. 

That  there  is  no  deficiency  either  in  the 
number  or  qualification  of  the  Candidates 
who  are  willing  to  undertake  the  office  of 
Lecturer  in  the  several  Inns  of  Court  can 
excite  little  surprise,  when  we  consider  the 
OYer- crowded  state  of  the  Bar.  The  diffi- 
culty the  Benchers  have  to  contend  with 
will  be  to  select  from  amongst  a  number 
apparently  equally  well  qualified.  We  are 
not  yet  able  to  announce  upon  whom  the 
choice  has  fallen  in  any  of  the  Inns,  but 
the  appointments,  if  not  already  made, 
cannot  be  long  postponed.  The  names  of 
Candidates  for  the  Readership  on  Constitu- 
tional Law  and  Legal  History,  to  be  founded 
hy  the  Four  Inns  jointly,  it  is  announced 
will  be  received  until  the  7th  June  next. 

Having  stated  in  what  respect  the  scheme 
of  the  Benchers  appears  to  be  defective,  as 
failing  to  afford  any  test  of  proficiency  for 
the  Bar,  and  entered  our  respectful,  but 
decided,  protest  against  the  injustice  of  n 
system  which  proposes  to  devote  funds 
held  in  trust  for  the  advancement  of  the 
whole  Profession  to  the  exclusive  benefit  of 
the  smallest  hranch,  we  have  onlj^  to  ex- 
press a  hope,  that  the  new  reguLitions  may 
be  more  successful  in  elevating  the  charac- 
ter of  the  Bar^  than  is  generally  anticipated. 
The  ground  upon  which  the  Benchers  are 
understood  to  have  rejected  the  proposal  to 
render  a  public  exammation  of  proficiency 
•  an  indbpensable  preliminary  to  a  call  to  the 
Bar,  is  the  expediency  of  permitting  young 
gentlemen  of  rank  and  connexions  to  ac- 
quire the  title  of  Barrister,  who  do  not  pro- 
pose to  enter  upon  the  practice  of  the 
J^rofesnon.  To  ua  it  appears  that  opening 
the  raoka  of  the  Fh)fession  to  thoae  who 


do  not  design  to  pursue  it  legitimately,  but 
to  use  it  as  a  stepping-stone,  is  to  perpetu- 
ate the  race  of  place-hunters  who  have  con- 
tributed to  bring  scandal  on  the  Profession 
and  lowered  its  character  with  the  Public. 


CERTIFICATES  DUTY  REPEAL. 


Our  readers  will  participate  with  us  in 
the  regret  we  feel  at  the  imfortunate  post- 

Sonement  of  the  motion  for  bringiug  in  the 
iili  to  Repeal  the  Certificate  Duty.  At  the  . 
time  it  was  expected  to  come  on,  that  is, 
between  ^ye  and  six  o'clock  on  Tuesday 
last,  the  House  was  crowded  to  excess.  ^  it 
stood  second  on  the  list  of  Motions  which 
are  taken  before  the  orders  of  the  day,  and 
had  the  Maynooth  Question  been  closed  or 
adjourned,  there  would  in  all  probability 
have  been  a  large  majority  in  favour  of  the 
Bill.  Not  only  had  two  hundred  petitions 
been  presented  or  were  in  readiness  to  pre- 
sent, but  three-fourths  at  least  of  the  mem- 
bers of  the  House  had  been  addressed  bj 
their  constituents,  urgently  requesting  their 
support  of  the  measure. 

When  the  day  was  fixed,  there  could,  of 
course,  be  no  possible  anticipation  of  the 
MaynooUi,  or  any  other  debate,  being  ap- 
pointed for  the  morning  Sitting.  No  less 
than  four  divisions  took  place  between  four 
and  six  o'clock,  and  it  tnen  became  neces- 
sary to  adjourn  for  the  purpose  of  refresh- 
ment, and  the  business  was  suspended  till 
eight  o'clock.  It  was  intended  to  resume 
the  Maynooth  debate  in  the  evening.  The 
motion  on  the  Certificate  Duty  and  another 
motion  which  stood  before  it  (but  was  not 
expected  to  occupy  much  time)  mieht  have 
come  on  soon  after  eight ;  but,  evidently  in 
order  to  throw  over  the  Papist  Question, 
the  House  was  counted  out,  and  Lord  B. 
Grosvenor  will  have  again  to  struggle  for  a 
favourable  position  at  a  future  day.  If  it 
should  not  be  an  early  day,  the  prospect  of 
success  in  the  present  Session  will,  of  course, 
be  diminished. 

There  is  reason,  however,  to  believe  that 
the  Government  will,  at  all  events,  distinctly 
admit  the  justice  of  the  claim,  though  they 
may  object  to  any  immediate  change  in  the 
Financial  Plan. 


Since  writing  the  above,  we  learn  that 
the  15th  June  is  the  earliest  that  can  be 
fixed ;  but  it  is  confidently  stated  that  the 
Session  ykll  not  close  till  the  middle  of 
Jnly. 
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Imprwment  of  the  Jurisdietion  of  Equity  Bill-^As  Amended  m  Committee. 


IMPROVEMENT  OP  THE  JURISDIC- 
TION  OF  EQUTTY  BILL. 

AS  AMENDED   IN   COMBriTTBS^ 

This  Bill,  introduced  by  the  Lord  'Chnn- 
cellor,  and  ordered  to  be  printed  on  the 
10th  May,  was  referred  to  the  Select  Com- 
mittee on  the  Masters'  in  Chancery  Abo- 
lition Bill.  The  Committee  have  made 
their  report,  and  the  Bills  hove  passed 
throngh  a  Committee  of  the  whole  House. 

The  substance  of  the  Clauses  are  as  fol- 
low:— 

1.  Process  and  Pleading, 

Discontinuance  of  engrossing  bills  on  parch- 
ment, and  a  printed  copy  to  be  filed  instead ;' 
sect.  U 

Writs  of  subpcsna  and  summons  to  be 
abolished ;  2. 

Defendant  to  be  served  with  a  printed  copy 
of  bill,  in  lieu  of  the  writ  of  subpoena  and 
summons;  3.' 

The  filing  and  service  of  a  printed  copy  of 
bill  to  have  the  same  effect  as  the  filing  anri 
issuing  of  writs  of  subpcona  and  summons ;  4. 

Ser^e  of  printed  copy  of  biU  to  be  effeoted 
tfi  same  way  as  the  writ  qf  subjHtna  is  now 
served  i  o« 

Notwithstanding  provisions  in  this  Act,  writ- 
ten copies  of  bills  may  be  served  in  certain 
cases;  6. 

Plaintiff  to  deliver  printed  copies  of  bills  at 
rate  prescribed  by  Lord  Chancellor;  *l. 

Provisions  as  to  filing,  &c.,  prints  of  original 
bin,  to  be  extended  to  amendments  ;  Proviso 
for  revising  the  present  practice  :  8. 

Bilk  of  complaint  to  contain  concise  narra- 
tives of  material  facts,  &c.,  divided  into  num- 
bered paragraphs ;  Q. 

Person  whose  name  is  used  as  next  friend  of 
any  infant,  &c.,  in  any  suit  to  sign  a  written 
authority;  10. 

In  any  suit,  permission  to  be  obtained  for 
the  use  of  person's  name  as  next  friend  of  any 
inftmt;  IJ. 

Interrogatories  to  be  filed  in  Record  Office, 
by  plaintiff,  within  time  prescribed ;  12. 

Defendants  may  answer,  though  not  required 
so  to  do  by  plaintiff;  13. 

Defendants  answer  may  contain  material 
statements,  though  not  answers  to  interroga- 
tories; 14. 

Plaintiff  may,  on  expiry  of  time  for  answer- 


«  "We  folly  believe  that  this  project  of  print- 
ing the  biU,  the  form  of  which  must  vary  in 
almost  every  case,  would  lead  to  increased  ex- 
pense and  delay  if  it  were  practicable;  but  in 
numerous  cases,  if  not  the  majority,  the  regu- 
lation will  be  mischievous. 

*  Here  will  be  a  manifestly  useless  expense 
in  serving  the  bill  on  every  defendant.  Several, 
if  not  all  of  them,  may  appear  by  one  solicitor. 


ing,  but  before  replication,  move  for  decree  or 
decretal  order ;  15. 

Court  may  refuse  or  grant  said  motion,  or 
make  order  for  further  prosecutions,  &c. ;  16. 

Emteptions  to  bHis  and  answers  for  imperti- 
nenee  abolished.  Proviso  for  appUeoHon  to  the 
Courtfor  costs;  17. 

[This  clause  was  added  in  Committee.] 

Comt  [or  Judge]  mayorder  defendant  to  pro- 
duce documents,  &c.,  on  oath ;  18. 

In  certain  cases,  defendant,  after  answer,  miy 
file  interrogatories  for  examination  of  plaintiff; 
19. 

Upon  application  of  defendant  after  answer, 
plaintiff  may  be  required  to  produce  documents 
on  oath ;  20. 

Practice  of  Court  as  to  issuing  commissions 
with  respect  to  pleas,  &c.,  abolished ;  21. 

Pleas,  &c.  to  be  filled  without  oath  of 
senger;  22. 

Where  decree,  &c.,  not  given  or  made,  i 
may  be  joined  by  filing  replication  as  at  pre- 
sent; 23. 

Defendant  not  required  to  answer,  and,  not 
answering,  may  move  for  dismissal  of  biU  for 
want  of  prosecution ;  24. 

2.  Tixamining  Witnesses  and  Evidence  by  A§r 
davit. 


Practice  of  Court  as  to,  and  mode  of  i 
ining  witnesses,  abolished ;  Proviso ;  25. 

Plaintiff,  where  suits  by  bill  at  issue,  may 
give  notices  to  defendant  to  adduce  evidence 
orally,  or  by  affidavit ;  26. 

Evidence  may  be  taken  orally,  if  required ; 
27. 

Witnesses  to  be  examined  by  one  of  the  ex- 
aminers of  the  Court  in  the  presence  of  the 
parties;  28. 

Depositions  to  be  taken  down  in  writing,  and 
read  over  to  the  witness,  who  shall  sign  the 
same  in  presence  of  parties ;  29. 

If  parties  refuse  to  be  sworn,  or  answer  any 
lawful  question,  the  same  course  to  be  pursued 
as  is  now  adopted  ;  30. 

Original  depositions  to  be  transmitted  to  the 
Record  Office;  31. 

Not  necessary  to  sue  out  commission  for 
examination  of  witnesses  ;  32.  * 

Affidavits  as  to  particular  facts,  &c.,  may  be 
used;  33. 

[Such  affidavits  to  be  subject  to  same  rules, 
&c.,  as  relate  to  oral  examinations ;  33.] 

Affidavits  to  be  divided  into  numbered  para- 
graphs; 3^. 

Evidence  oral  or  by  affidavit,  on  both  Bides, 
to  be  closed  within  time  prescribed  by  General 
Order ;  witnesses  by  affidavit  to  be  subject  to 
cross-eximination ;  36. 

Court  may  orally  examine  any  witness,  and 
determine  the  payment  of  costs  of  such  exami- 
nation; 36. 

Any  party  in  a  cause  may  by  subpoena  re- 
quire attendance  of  any  witness  before  an  ex- 
aminer;  87. 

'Bvidsnce  subsequent  to  hearing  to  he  taken 
in  .same  manner  as  psior  to  iiearing ;  M* 
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a.  Cf  ike  FatlM$  to  the  ML  I 

Defendant  not  to  take  objection  for  irant  of  I 
parties  to  itut  in  cases  of  legatees,  devisees, 
ceatnis  qne  trust,  &c. ;  39. 
Objection  for  want  of  parties ;  40. 
Court  macf  proesed  in  any  suit,  &c.,  with- 
out representative  of  deceasea  person,  or  may 
appoint  one;  41. 

4.  AdmimistratUm  6mts, 

Creditor,  &c.,  may  soaunon  administrator 
to  shoor  cause  wby  personal  estate  not  admi- 
nistered to ;  Judge  may  ordtf  administration 
of  such  estate;  42. 

Copy  of  summons  to  be  filed  in  Record 
Office  of  Court ;  43. 

Creditor,  &c.,  may  obtain  similar  order  for 
administration  of  real  estate ;  44. 

Court  may  dkect  sale  of  mortgaged  property 
instead  of  a  foreclosure ;  45. 

Suit  not  to  he  dismissed  for  misjoinder  of 
pldntiffs,  but  Court  may  modify  its  decree ;  46. 

Court  may  decide  between  some  of  the  parties 
witfaotit  making  others  interested  parties  to  the 
suit;  47. 

5.  Revivor  of  Suits  and  Amendments, 

In  case  of  abatement,  &c.,  of  suit,  ao  order 
may  be  made,  which  shall  have  same  effect  as 
a  biU  of  revivor ;  48. 

New  facts,  &c.,  after  commencement  of  suit, 
to  be  introduced  as  amendments  to  bill,  &c. ; 
49. 

6.  Accounts  and  Sales, 

Where  account  required  to  be  taken.  Court 
may  give  special  directions  as  to  the  mode ;  50. 

Court  may  order  real  estate  to  be  sold,  if  re- 
quired; 51. 

Befoine  sale  of  estate,  abstract  of  title  to  be 
laid  before  some  conveyancing  counsel ;  52. 

Where  real  or  personal  property  is  the  sub- 
ject of  proceedmgs.  Court  may  allow  to  parties 
part  or  the  whole  of  the  annual  income ;  53. 

7«  Discovery  and  Injunctions, 

[Jurisdiction  of  Court  of  Chancery  to  compel 
discovery  not  to  be  exercised  where  suit  com- 
meneed  in  Court  of  Law ;  54.] 

Practice  of  Court  of  Chancery  as  to  injunc- 
tious  still  exercisable  to  be  assimilated  to  spe- 
cial injunctions ;  54. 

Answer  of  defendant,  on  motion  for  injunc- 
tion or  receiver,  to  be  regarded  as  an  affidavit ; 
55. 

In  ease  directions  as  to  practice,  &c.,  not 
followed,  Court  of  Chancery  may  make  order 
and  award  costs ;  56. 

8.  Questions  of  Law, 

][Court  of  Chancery  to  have  power  to  deter- 
mine questions  of  Law ;  57.] 

Court  may  determine  l^gal  title  of  party 
seeking  relief ;  57. 

Where  defendant  insists  that  plainUffcan 
not  noover  on  afitount  of  bin  estate  being  only 
equiuble,  CoBxt  may  direct  a  case  to  be  sent 
for  the  opiniim  of  the  Master  of  the  JRoUs  or 
Vks^hanerilari  JUS. 


9.  General  Rules  andOrders, 

Lord  Chancellor,  &c.,  to  make  General 
Rules  and  Orders  for  carrying  Act  into  effect ^ 
59. 

Such  General  Rules  and  Orders  to  be  laid 
before  Parliament ;  60. 

Construction  of  Act ;  -61. 

Commencement  of  Act — let  Nov.,  1852 ;  62. 

The  Schedule  contains  the  Form  of  Indorse* 
ment  on  a  bill  of  complaint  and  claim. 

[The  words  in  italics  are  new.  Those  with- 
in brackets  were  in  the  £rst  Bill  and  are  new 
omiited.] 


ABOLITION  OF  THE  OFFICE  OF 
MASTER  IN  CHANCERY. 

PBTITION   OP   THE   METROPOLITAN   AND 
PROVINCAL  LAW   ABBGGIATION. 

The  following  are  the  statements  and  mg" 
gestions  in  this  petition  ^hieh  was  presented 
on  the  llth  of  May,  and  referred  to  the  Select 
Committee  of  the  House  of  Lords  on  the 
Bill  :— 

'*  That  Solicitors  are  the  persons  individuaBy 
selected  by  the  suitors  of  the  Court  to  repre- 
sent them,  and  are  personally  intrusted  with 
their  interests,  and  are  particularly  acquainted 
with  the  detail  of  the  proceedings  of  the  Hig^ 
Court  of  Chancery,  and,  as  such,  your  peti- 
tiooers  feel  it  their  duty  to  sUte  to  your  Right 
Honourable  House  their  views  upon  the  sub* 
ject  of  the  Bill  now  before  your  Right  Honour- 
able House,  entitled,  *An  Act  to  abolish  tho 
office  of  Masters  in  Ordinary  of  the  Hi^h 
Court  of  Chancery,  and  to  make  provisions  for 
the  more  speedy  and  efficient  despatch  of  busi- 
ness in  the  saiii  Court.' 

''That  whilst  your  petitumers  consider  it 
essential  to  an  efTectual  amendment  of  the  prac- 
tice of  the  Court  of  Chancery  that  the  Judges 
of  the  Court  should  transact  the  business  now 
referred  to  the  Masters,  yet  it  is  the  conviction 
of  your  petitioners,  and  they  can  confidently 
assert  that  it  is  the  conviction  of  all  Solicitors 
having  an  extensive  experience  in  the  workinf^ 
of  suits,  that  while  the  said  bill,  if  amended  m 
the  way  hereinafter  suggested,  will  be  siBi» 
nently  calculated  to  render  the  administration 
of  justice  in  the  Court  of  Chancery  both.eoo* 
nomical  and  expeditious,  yet  that,  as  it  «ow 
stands,  it  will  occasion  serious  injury  to  the 
suitors,  and  create  much  confusion  in  the  fousr- 
.ness  of  the  Court. 

"  That  the  Metropolitan  and  Provineial  Law 
Association  is  a  Society  composed  of  Attonisy» 
and  Solicitors  practising  in  England  and 
Wales,  whose  objscU  are  to  promote  the  in- 
terest of  suitors  by  the  better  and  more  -seono- 
mical  administration  of  the  law,  and  to  main- 
tain the  righu  and  increase  the  uiefalnsss  of 
.the  Profession. 

"  That  your  •petitioners  are  deeply  iutsrsifd 
in,  and  have  been  for  ssvwral  ymrs  endsswxr* 
ing  to  promote,  a  thorough  reform  ia  ^Ibe  vuri^ 
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ooiB  branches  of  the  High  Court  of  Chancery. 
Amongst  other  steps  taken  by  them  for  that 
pbrpose,  they,  in  the  year  1849«  prepared  a 
draft  Bill  to  remedy  the  evils  arising  from  the 
system  of  proceeding  in  the  Masto^s  Office, 
which  Bill  was  introduced  by  the  Lord 
Brongham  into,  and  passed  by  your  Bi^ht 
Honourable  House,  in  ihe  following  Session 
of  Parliamamenty  under  the  title  of  *The 
Masters  in  Chancery  Primary  Jurisdiction 
BiU.' 

"That  in  the  year  1851  the  Bill  was  again 
presented  by  the  Lord  Brougham  to  your 
teght  Honourable  House,  and  after  being 
read  twice,  was  committed  to  a  Select  Com- 
mittee of  your  Lordships,  before  whom  several 
of  your  petitioners  gave  evidence,  which  was 
printed  by  the  order  of  your  Right  Honour- 
able House ;  but  the  BiU  was  not  proceeded 
with. 

''That  your  i)etitioners  would  particularly 
refer  to  the  evidence  |^iven  by  the  Lord 
Brougham  before  the  eaid  Select  Committee, 
and  would  state  their  entire  concurrence 
therein;  and,  in  particular,  their  concurrence 
ioihis  opinion,  that  the  proposed  substitution  of 
Judge  for  the  Masters  involves  '  the  necessity 
of  a  considerable  increase  of  judicial  force  in 
the  Court,  and  the  cessation  of  the  office  of 
Master.' 

"That  all  of  your  petitioners  who  were 
ouestioned  on  the  subject  by  the  said  Select 
Committee  were  of  opinion,  that  it  would  be 
better  for  the  Judges  to  attend  Chambers,  to 
perform  the  work  now  done  by  the  Masters, 
than  to  give  primary  jurisdiction  to  the 
Masters ;  and  that  one  er  other  of  the  said 
mMsares  was  essential  to  the  improvement  of 
the  practice  of  the  Court. 

."That  in  January,  1851,  the  Council  of  the 
Incorporated  Society,  in  accordance  with  a 
suggestion  from  your  petitioners,  appointed  a 
Committee,  consisting  of  nearly  thirty  of  the 
most  active  and  influential  solicitors,  selected 
from  their  own  board,  from  that  of  your  peti- 
tioners,  and  from  the  general  body  of  solici- 
tors, to  inquire  into  the  practice  of  the  Court 
of  Chancery,  and  the  best  means  of  improv- 
ing it. 

"That  this  Committee  prosecuted  their 
labours  actively  throughout  the  year;  and 
on  the  2nd  December  last,  completed  their 
report,  which  has  since  been  printed  by 
the  order  of  the  Honourable  the  House  of 
Commons. 

."  That  the  said  report  enters  fully  into  the 
advantages  of  the  plan  of  having  the  whole 
proceedings  in  a  suit  or  matter  under  the 
control  of  one  Judge,  instead  of  the  Judge  de- 
puting, as  he  now  does,  a  most  important  part 
of  his  duties  to  a  subordinate  Judge. 

"That  your  petitioners  have  carefully  exa- 
mined the  provisions  of  the  said  Bill,  now  be- 
fore your  Right  Honourable  House,  and  that 
their  objections  thereto  are  that  those  pro- 
visions fall  short  of  the  recommendations  of 
the  above-mentioned  report  of  the  Incorporated 
Law  Society,  and  the  opinion  of  the  Lord 


Brougham,  as  to  the  necessity  of  indreasing 
the  judicial  force  of  Uie  Court. 

"That,  in  discharge  of  that  part  of  the 
business  of  the  Court  which  must  be  dealt 
with  in  Chambers,  it  is  quite  eaaential  that 
there  should  be,  for  some  hours  every  day,  or 
almost  evenr  day,  a  power  of  referring  to  the 
Judicial  Head  of  the  Office,  whether  he  be 
Judge  or  Master. 

"  That  the  jurisdiction  of  Chief  Clerks,  as 
at  present  esercised,  is  not  of  any  authority, 
but  one  of  sufferance  and  consent,  and  yet  that 
a  large  and  important  part  of  the  Chamber 
practice  of  the  Court  is  transacted  by  ard  be- 
fore thcfin,  without,  comparatively  speaiking,  any 
appeals  to  the  Master;  and  that  the  remark- 
able extent  of  concurrence  on  the  part  of  the 
Profession,  in  these  decisions  of  the  Chief 
Clerks,  is  munly  owing  to  the  immediate 
power  which  now  exists,  of  reference  or  appeal 
from  them  to  the  Master,  who  is  sitting  in  the 
next  room. 

"  Your  petitioners  are  therefore  of  opinion 
that  it  is  not  desirable  that  the  Chief  Clerk 
should  have  any  authority  independent  of  the 
Judge. 

"  rhat  as  the  salaries  received  by  the  pre- 
sent Chief  Clerks  is  a  fixed  sum.  Parliament 
should,  as  your  petitioners  submit,  at  once  fix 
the  amount  of  compensation  to  sach  Chief 
Clerks  as  may  be  entitled  to  any  under  the 
Bill. 

"That  there  are  inatters  constantly  occur- 
ring in  a  suit  which  would  require,  for  their 
being  efficiently  disposed  of,  the  attendance  of 
a  Judge  at  Chambers  for  a  short  time  every 
business  day,  and  for  several  hours  daring  two 
or  three  days  in  the  week. 

"  That  for  a  full  investigation  of  the  evils  aris- 
ing to  the  suitor  from  the  delays  in  bringing 
business  to  a  hearing  in  open  Court,  and  the 
encouragement  afforded  oy  such  delays  to 
litigious  parties,  your  petitioners  would  refer 
to  the  important  evidence  taken  before  a  Select 
Committee  of  your  Right  Honourable  House, 
in  the  year  1840,  on  the  Bill  then  before  your 
Right  Honourable  House,  entitled  '  An  Act 
for  Facilitating  the  Administration  of  Justice,' 
and  particularly  to  the  evidence  of  the  Right 
Honourable  Sir  James  Wigram. 

"That  the  present  Judges  are  now  fully 
occupied  by  their  Court  business,  and  that 
their  Court  business  is  not  now  as  quickly 
brought  to  a  hearing  as  the  interests  of  the 
public  require,  and  that,  besides  the  delay 
that  takes  place  in  bringing  on  matters  for 
hearing,  the  suitors  often  suffer  grievous  delay 
from  the  length  of  .time  that  takes  place 
between  the  hearing  and  the  delivery  by 
the  Judge  of  his  judgment,  and  that  to  remove 
the  latter  inconvenience,  the  Judges  require 
greater  time  away  from  their  Courts  during  the 
periods  of  sitting,  than  they  have  at  present, 
that,  therefore,  the  proposal  of  adding  to  tiie 
present  duties  of  the  Judges  any  of  the  duties 
of  the  Master's  Office,  without  increasing  their 
number,  will,  your  petitioners  greatly  appre- 
hend, most  seriously  impede  the  business  done 


AboSHm  ^  <to  <ai^ V  MukBt  fa  Chtmrnif^Fr^iwAtmi  LM\    '^.T^T.    M 


ID  opea  Court,  and  practically  pot  a  ilop  lo 
Chamber  bodneta. 

""That  for  the  above  raasont,  it  waa  reoom- 
mended  in  the  above-mentioned  report  of  the 
Committee,  appointed  by  the  Incorporated  Law 
Society,  and  it  is  the  opinion  of  yonr  petition- 
era,  the  Bar,  and  of  all  practitionen  of  the 
Coort,  that  die  number  of  Judaea  shonld  be 
increased  to  eicht,  two  of  such  Judges  beioff 
attached  to  each  of  the  present  Ban,  and  each 
Judge  sitting  on  an  avera^i  three  daya  a  week 
in  open  Court,  and  three  uays  in  each  week  in 
Chainbera« 

**  That  your  petitioners  have  nndeiatood,  that 
an  o|Hnion  has  been  entertained,  that  by  in- 
creasing the  number  of  Judges,  the  difficulty 
occasioned  by  the  present  division  of  the  Bar 
would  be  rendered  greater.  Yonr  petitionen 
fed  how  essential  it  is  Xo  avoid  sucn  a  result, 
but  they  respectfully  submit,  that  the  plan  here 
proposed  meets  the  objection,  and  that  more 
rally  to  meet  that  objection,  and  to  secure  the 
public  hearing  of  all  matters  requiring  argu- 
ment by  counsel,  your  petitioners  recom- 
mend, that  whenever  any  matter  arises  in  Cham- 
bers reoniring  such  an  argument,  it  should 
be  put  down  on  the  paper  for  hearing  in  open 
Court. 

**  That  the  only  other  objections,  your  peti^ 
tioners  have  heard  against  the  proposal  of  at 
once  appointing  four  additional  Juagea  is  the 
allegation,  that  it  would  impair  the  dignity  of 
the  office,  and  that  it  would  cause  great  ad- 
ditional expense  to  the  public. 

"That  the  first  of  these  objectioQS  your  po- 
4itioner8  submit,  on  behalf  of  their  chenta,  the 
suitors,  even  if  well-founded,  ought  not  to  be 
taken  into  consideration  when  coming  into 
competition  with  the  interests  of  the  suiton. 

"That  with  regard  to  the  second  of  the  ob- 
jections, referring  to  the  increase  of  expense, 
setting  aside  tlM  question  of  compensation, 
which  is  a  temporary  one,  the  salaries  of  four 
new  Judges  would  be  less  than  the  salaries  of 
the  present  Masters. 

"  That  inasmuch  as  the  business  before  the 
Superior  Courts  of  Law  is  much  diminished 
rince  the  appointment  of  three  additional 
Jndgea,  your  petitioners  venture  to  sugsest,  it 
woiud  save  considerable  expense  if  three  of 
those  Jui^Bs  were  appointed  Judges  of  the 
Court  of  Chancery  to  carry  out  the  objects  of 
the  sud  Bill. 

''That  the  partial  abolition  of  the  Office  of 
Master  would,  yonr  petitioners  fear,  create  dif- 
ficulty, cause  considerable  delay  and  expenae, 
and  probably  postpone  indefinitely  the  advan- 
tages which  the  present  suitors  expect ;  that  it 
would  prevent  the  important  principle  of  the 
Bill  from  having  a  £Eur  trial,  and  bring  it  into 
disaedit. 

"Tliat  your  petitioners  consider  thai  in- 
creased facuitiea  would  be  afiforded  if  all  orders, 
whether  made  in  Court  or  at  Chambers,  were 
drawn  up  by  the  registrars,  and  if  one  registrar 
were  attached  to  each  Jadge»  and  formed  part 
of  his  staflT;  also,  if  two  or  more  junior  clerks 
were  appointed  for  each  chief  clerk«  at  the  dis- 


cretkm  of  the  Judge,  and  at  sneh  aalariat  aaha 
ahonid  approve,  provided  that  the  total  amount 
of  salaries  to  be  paid  in  each  office  should  not 
exceed  the  sum  of  fiOOl.,  or  such  other  sum  as 
to  yonr  Lordahipa  amy  aeem  proper.  That  it 
would  aave  aome  expenae  if  the  ushers  and 
tram-bearers  of  the  Judgea  were  made  available 
as  junior  clerks,  giving  them,  if  needful,  a  fair 
increase  to  their  salariea  for  any  additional 
duties  thrown  upon  them. 

''  That  the  Bill  would  be  productive  of  much 
more  extenaivt  advantagea  to  suitors  if  it  were 
provided  that,  in  any  case  in  which  a  suit  may 
now  be  mstitoted  for  the  administration  of  any 
eatate,or  with  reapect  to  the  appointment  of 
guardian,  or  the  allowance  of  maintenance  to 
infants,  and  in  such  other  cases  as  the  Judge, 
in  his  discretion,  should  see  fit,  or  the  partiea 
should  agree,  a  simple  application  mif^ht  be 
made  to  a  Judge  sitting  at  Chambers  without 
filing  a  bill,  petition,  or  claim. 

The  petitioners,  therefore,  pray  ''that  the 
Bill  may  be  amended  as  herein  suggested, 
and  eapecially  by  providing  that  the  Office 
of  Master  may  be  at  once  abolished,  and 
that  the  number  of  the  Judges  may  be  in- 
creased to  eight,  and  that  the  Judge  at 
Chambera  may  entertain  applications,  aa 
above  suggested,  without  a  bill,  petition, 
or  claim." 


PERPETUAL  COMMISSIONERS. 

JppokUed  under  th^  FUves' a»d  Keeoverie^  Adp 
wkh  datet  when  gagetted. 

Rogen,  Charles,  Manchester  Buildings, 
Westminster,  in  and  for  the  City  of  London, 
also  in  and  for  the  City  and  Liberties  of  West* 
minster,  and  also  in  and  for  the  Counties  of 
Middlesex,  Essex,  Kent  and  Sumy.   April  30. 

Taylor,  John,  Bradford,  Torkshira,  in  and 
for  the  West  Riding  of  the  County  of  York. 
April  27. 

Wilding,  William,  Montgomery,  in  and  for 
the  County  of  Montgomery,  also  in  and  for 
the  Coun^  of  Salop.    May  11. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  AprU  20M,   to  May  31sf,  1853,  hotk 
inohtnoe,  with  dates  when  gatetted,  ' 

Jobling,  Mark  Lambert,  and  John  Fleming 
NewcaaUe-on-Tyne,  Attorneys  and  SoUciton. 
May  14. 

Kell,  William  Ghrimes,  and  Alexander 
ChafiTera,  43,  Bedford  Row,  Attorneys  and  So- 
liciton.    May  4. 

Roberts^  William,  and  Jeremiah  Jones 
Thomas,  Oswestry,  Attorneys  and  Soliciton. 
April  27. 


F  5 


I*- 


to  BE  ADiirrrED. 


Ttinitu  Termr  1852: 


Cbrh^  iVanH*  ami  Residemsfi,^  Ik^wkom  Artieied,  Anigmedy  SfC. 
Abbott,  CharleB  ^dws^di  38,  SurreWstreet ;  Gam*' 

briJge-fttreet ;  and  Bury  SuEdanon^    .        .  Cbaite*  Hianeii,  Dury  St.  JAlnMiid» 
Andrews,  Edwsrd,  9^,  Gailford-strMt,  RvsmII- 

square  ;  and  Cainbridjre          .        .        ..       .  George  Andrews,  Weymoatb ;  a«d  Melcoubd  Refia 

Armstrong,  Charles,  London-wall;  and'Korvrood  .  George  Walford  Armatrong,  Old  i^mvf 
AVnisoit,  William  Bxinn,  2t,  Great  Percy-street, 

Fentouville*  and  Penrith        ....  Laii'«'nce  Harrison,  Penritb 

AMm,  Dftvfdy  15)Btirton«.creseeht;  and  Longton  .  Geoi'^'e  Lockett  Robinson,  Longton 

BdUflgtOB,  John,.  37,  StdTO-st;,  fiMfbrd-si). ;  aird  Edwarrd  BttWueton,  Homcastle ;  lames  Seott,  Lin- 

,         Alfred-place   .•.••.,.  coln's-inn-OeMs 
Bailey,  John  Rtihd,  Holfonl-Bqtmre;  Upper  Vetv 

non-st. ;  Wh«(rteB-8«. ;  and  North  Leverten    .  Gt^orge  Manhal),  East  Retford 
Beker,  George,  5,  Lowtber^oottafi^,  HoUowmy  ; 

Richmond-terrace;  and  Audlem      .                 .  William  Maebin,  Audlem 

Bannister,  Henry,  66,  Gibson -square,  lalington  ;  Robert  Ascioft,  PreetCni ;  GeoifV  BMniislen'Axy- 

Baker-0t;,  Lleyd-sq. ;  and  Accrington    .        .  cringtmi 

Berlow,  Cberlee,  Manefaevter         ....  John  Barlow;  Manehester 
Birr,  Fradeiicb  Horatio,  3tS,  SwiatOB««t.,  Gray  V 

ifiiM'oad Frederic  Talbot.  Bedford*row 

Barrett,  Charles  Prentice,  30,  Borton-oFeacent ;  Ssmoel  Gwinnett  Hornidge,  Eton ;  and  5^,  Burton- 

and  Eton crBseent 

Batten,  James  Brand,  (articled  as  James  Batten,) 

30, Burton-st.,  Burton-crescent;  Cheltenham  .  John '^bnrioe  Bell,  Cbelteoliaa 
Baxter;  Dudley,  15,  Windsor-t^mce,  Pimlico; 

and  Atherstone Stafford  StratCoa  Baxter,  Atheratoae 

Baxter,  Robert  Dttdley,  DoncasCer                          .  BobeM  Baxter,  Boaoaster 
Beaumont.  Hemy,  63,  Trinity-sq.,  Stapleharst ; 

aOd-EaM  BHdgvford William  Nash  OttawMf,  Staplefaurat 

Biekerstetb,  John  Parse,  Willesden  ;  Lirerpool ;  Richard    Radelifle,    lireipool ;    Andrew    Tuoker 

and  Sefton Squarey,  Liverpool 

Blkgg,  Mfobael  Ward,  9,  Hunter-et,  Branswick- 

sq . ;  and  Cheadle John  Mfebael'Bllg^,  Cbeadle 

Blieil^  John,  ieo.>  3(  Bury»pli»e^  Bloembwy; 

and  ]>od<lerilill SadRNrl'Temba,  jHfl.,  Dmtt«Heh 

"Blytb,  Edmund  Kell,  Upper  Berkeley^.,  WeM  v  W.  H.  Eeeee^  Biimiiigham ;  £.  W.  FMd,  Bedford- 
Upper  Charlotte-street :  and  £d|;bastoa  .        .  row 
lloedi,  Samuel  Barker,  51,  TavistoclMquare  .        .  Samoel  Barber,  Tarii 

Brid^rman,  Jbseph,  Chester Samuel  JobaseiiRobeits;«< 

BiowB,  LaBfliilot  Chaiteif',  4,  Hitthiistteet,  B^l- 

gii»efcWHiaie* James  Leman,  Liacoln's-inn-fielda' 

Brundrit,     Robert    Wright,    GrayVinn-s«[U«M;; 

South-bank,  Runcorn ;  and  MeBcheater  .        .  -  John  Stevenson^  Mancbeater 
Bttse,  Rd.  Hy.,93,  Lswrence  Foantney-la.  \  Stan* 

bope*st. ;  and  Bideford Winhni  Henry  EtigKah  Boniaid,  Bideford 

Butlin,  Thomas,  f4»  Great  Smith-street;  Great 

Colleg^stfeet ;  and  Cowley-street          .        .  George- Eddower,  Nottingham 

€ape»,  Henry  HawMeyi-Bofom^bbrid^       ..       .  WilliHu  Hint^.BeMMgbhrli^ 
Camefl,  Geo.   Frederick,  5,  Newman's-row,  Lin- 

coln's-inn-fields ;  Bedford^sq. ;  and  Serenoaks  Thomas  Camell,  Sevenoaks 
Carrington,  Charles  Jsmes,  2,  Cambridge-terrace, 

Ialiag«>n';«aiid  StMtfotd,  nearManollester      .  John  Barlow,  jun.,.Manebester 

Cattlow,.  John  Reyiiolda»  Sfi  Caltborpe^street ;  John  Catdew,  GrseDbilt;  W,  H.  Trinder^.Jolal«al^ 

Chadwell-street;  and  Greenhill       .        •  Bedrord-row 

dMMrtfefiiii,  Cfaattea  Henry,  Great  ThrmmHli        .  tfenrf  PIdmer,  Great  Yamoutli 
Glnym/ Tallfttt,  RM-lioiMt»;  HemingfbrdNer., 

HemtngPord-cottages ;  and  Highgate       .        •  L^  RIohmmid,  AahiOiiiH0Aet«>Lyiie 
Chriatmet^  Tboesas  Sauadera,  S,  Ovkkpy-aquace, 

Chelsea;  and  Cambridge        .        ,        *        •  Measrs.  Ebenexer  and  Edmund  Foster,  CflBibridgr 

(^rk,  John,  39;  Lorn-road.  Brikton                      .  Wm,  Dtdleys  1«<  ^kacbos»tan«oa».SoaiiMrai4i» 
Clarke,  George,  4,  Deronshire-st. ;  14,  New  Or- 

mond^M; ;  and  Woraesier       ....  Tfaomaa  Hyde,,  Woreeatsr 

(H«riiimii  George  Pilim«v  WainlBwotth^comnott    .  Chaiies  James 'Pdmer,.Bedibrd40«^ 
Clements,  Charles,  4t,  Kelbam-place,  Lattbetk; 

and  Lirer  pool        ......  THomaa  Toutmin,  Lirerpool 

'Coleman,  John  Sheravdy46»  Westbourne-park-road, 

BsYSwater             Gllnl^IKelHirdl»n>,  ^^dbiMt^itsre 


^jSttoffuyiioh  Admitted.  gl 

Clhin^  Names  oniEmdmus.  lb  wk^Arti^^  As^gntdf/^^i 

Comnf^tony  Hinry  Jameg,  Boston  ....  Fnneifl  ThirkhOl  White,  and  Richaid  FjdeU  Lind- 
say, rBestan 
Cook,  Cliarles  Henry,  4.  Essex^ourt,  Teaaple        .  Charles  Cook,  New-inn 
Cm]M»  ThooMs  W.  Taboifrdio,  19,  SloM«tn«t(     W.  Bvcroat,  £psain ;  J>  Smith,  Modenkaftd;  J. 

Bedford-square Currie,  I^incgln's-inn-fiekis 

Cooke,  William  Lavvrence,  99,  Cloud eslej-square;     Benjamia  Bubtn  Cheltenham;  Edw.  WashhonnM, 

snd  Cheltenham-     .......     Gloucester 

Courteoay,  Richard.  Lewishani  and  Lee         .        .   George  Atkinaon,  Cliurch<eoiirt,  Lotbbai3r 
Crellan,  Richard  Nelson,  Hornaey'lane,  Highgate  .   W.  Hodsoo,  KingVroad ;  J.  Biidgea,  RedJien-sq. 
Cripps.   William   Charles,  17,   Cecil-street ;   and 

Toobrid^e William  Gorham,  Tonbridpe 

Curtis,  Charles  John,  12,  Great  Titchfield-st.  .   Edmund  George  Rttnddl.  Welbeek-^streat 

Cnrtis.  Thomas  John,  53,  Holford-sqosare      •        .   Charles  Archer  Curtis,  Abingdon 
Dsttbeny.  Robert,  21,  New  Ofnoad-stxeet ;  and 

Bristol  John  Rocke  Ho^e,  Bristol 

Deny,  Wm.  Smith,  6,  Windaor-temce,  Vaaxfaall- 

road Chas.  Smale,  Bideford 

Brew.  Charles  Thomas,  Balbam-hitI,  Surrey  .        .   Stepbena  William,  Bedrord«row 

£dell,  James,  Ivy-cottage,  Barnes-common;  and     Charlea  Harvey,  Spalding ;  Launsnee  Desbcnm^, 

Minories Size-lane 

Ellis,  William  Moreton,  9,  Lower  Calthorpe  st. ; 

Walsall  ;  and  Sedgley Horatio  Barnett,  Walsall 

BlBati^JaiDea  Boys,  Great  Perey-at.;  Bow.hill.     Henry  Wbitmarsb,  Battle  and  Rye;  John  Lewii, 

terrace.  North  Brixton;  Landport,  near  Lewes        Lewes 
Fowler,  Robert,  8,  £bary-st.,  Cbester*sq. ;  Elm* 

phce ;  Trevor-sq. ;  and  York  .         .        .   Geo.  Leeman,  York 

Fox,  John,  jun.,  94,  Guildford-sC^Sotttb-cresoent ; 

Ashboroe;  and  Manchester Jas.  Saunders,  Manobester ;  John  Fox,  Ashbons 

Fryer,  WilliaflB)  Dordet^cottages ;  Richmond* ter., 

Ualaton;  Chatteris;  and  Sand  bach         .        .   W^illiam  Latham,  Sandbach 
Gaiukell,  Alfred  Ashley,  Streaibam        .        .        .   T.  Pryer.  ArtilUry.place;  W.  S.  Gattskell,  Upper 

Stamfbrd^t;  T.  H .  DeTonehire,  Austin  Friict. 
GsU,  Robert^  jua.,  YoHc         •        •        .  .   Geo.  Leeman.  York 

(Hoghegan,  M«J.,jun.,  178,  Regentstreet    .        .    Walter  Ephraim  Goatly,  Cork-street 
Gillow,  John,  11,  New   Ormood-sUeet ;   Great 

Ormond-st. :  and  Craobrook    ....   Chas.  Willis,  Cranbrook 
Gray,  Charles  Travers,  |39,  Kflppel*street ;    and 

Woboitt'plaee Wm.  G.  Robtnaon,  Bank-bnildingn 

Hsd£eld,  Samuel,  65.  Bay  ham-street.  South,  Cam- 
den-town ;  and  Manchester     •        .        •        •  Geo.  Had  field,  Msocbester 
Hamber,  Frederick- Marsb,  King*-arms>yard    .        .   Fred.  Dimsdsle,  King's-ama-yard 
Hammond.  Henry,  jun.,  Wentworth-lodge,  Fincbley   Hen.  Hammond,  aen..  FumiTiaVinn 
Harris,  John  Henry,  CJaphan        •        •        .        .  W.  G.  Pennington,  Serjeant Vinn;  G..H.WifiiamS| 

Maigaret*et. 
Hawley,  Fred.,  17,  Shepperten-eottagee,  lalington  .  Nathaniel  Overbury,  FrederickVplaoe 
Head,  Jnbo  Oswald.  8,  Ampton-at.,  Gray's-inn- 

road ;  John-at. ;  and  Richmond  ,    •    '    •        .  Jaa.  Brown  Simpaon,  Riehnond 
HsaM.   llimims  Mangnall,   16,    Arlington-slMtft^ 

Camd«n-town  ;  and  Wigan      .        .        .         .  Edward  Scott,  Wigan 
Hewitt,    William    Henry,     Ormowsille,    Highsr     Robert  Needham,  late  of  Mao^eeter;  John  Heiril^ 

Bri>u?hton;  and  Maocheater  .        •        •        .       Manchester 
Hickl(>j,  Thomas  Allen,  Ivy-cottage,  Bames>com- 

mon  ;  FulhannpL  ;  and  Paddington        .        .   Laurence  Desbproagb,  Size-lane 
Hugbea.  G«ar||»  Martin,  St,  Holford*aqua»,  Pen* 

tonrille ;  and  Yalding,  Kent  ....  Fred«  Scudamore,  Maidstone. 
Huxley,  Frederick,  96,  Camden-atraet,  Narth,  Cam* 

den-town ;  and  Liver(»ool        ....  John  Back  Llojd»  Liverpool 
James.  Thomae  Ll<wd,  SS.  Ely-piece,  HoH>eiB        .  Edward  Wallwyn  James,  Ely-place,  Holbom 
Jennings,  Eilward  Billett,  9Q,  Grove-pl.,  Brompton  Thomas  Towsend  Dibb,  Leeds 
Johns,  Bradrnrd.  16,Cbadwell.straet,  PeBtoaviUe  s     J .  H.  Todd,  Winchester ;   E.  Lyae,  Ltskeonl.^  W. 

an^M^ddleton^sqoare H.  Brown,  Swanaea 

Jones,  James  Webb,  Surrey-street;  Dorobeater- 

plare  ;  Cecil-atreet ;  and  Carmarthen  •  Phiiip  Griffith  Jonea,  Gamafthes 

Jones.  Tlmroas,  Brecon Hen.  Maybery,  Brecon 

Kelaall,  Frederick  Henry,  14.  Upper  Porchester- 

street,  Paddington          .        .        ••       .        .  James  Robinson,  Liverpool 
Kent,  Benjamin,  Newcastle-upon-Tyne  .                 .  Newbigen  Kent^  NefSoaaUe^upeB-Tyaa 
Kent,  Edfuuii4»  JLun*,  d,  Albion*temce,  By  den- 
bam,  park        Edmund  K«ttt,  aen.,  Snhenben 

Rent,  Tbomes  Ruasel,  M,  Eassao-street^  Sunwi^;     B.  BlnndeU^    Klltfe*eoHrt«ehamheni.   B.^  Kelson, 

BBth*|dnc»,.Keomii|(ton.        •        .        •        .       Eesex-straet 
King,  William  Henrj,Pbceb»-pl.;  New  Ormond- 
st. ;  Wakefield-st. ;  and  Saliabury   •  .  Geo.  Barnard  Townaend,  Saliabufy 


CUrh^  Name$  and  Ruideneei^  7b  whom  AriieUd,  Astigmeit  4^ 

Ko«»  Ridph  PembertoiifDarlingtcii;  andNeaihaai   !•  H.  Mouilejr,  Derby;  F.  Mewbun.  jva«9l>»* 

llBgtOD 


Lett,  Edwird,  1»  Stoekwell-creteeiit,  8toclcweU      •  R.  G.  Burford,  King'e-beoek-welk ;  E. ' 

.     SalterVball 

Maddox,  Jobn  Mortimer,  18,  Soutbampton-build-  C.  I.  SliirTeff;  LineolDVinn-6ehb  ;  C«  M.  SCrMton, 

ings ;  and  Homaejr         •        •        •        .        »  SoutbamptOD-boildings 
Mander,    Cbarles   John,    38,    Ladbrook-sqnare ; 

Cordwninen'-ball ;  and  Little  Ealiog     •        .  James  Jotiah  Millard,  Cordfrainers*-ball 
Mareb,  Owen,  Newbunr;  Glouceeter-place,  Tacb- 

brook-It. ;  and  Teiinton  .        •        •        •        •  Ernest  Rossiter,  Taunton 
Marsball,  John  Stewart,  lY,  Ampthill-square ;  and 

Wigan Ralpb  Leigb,  Wigmn 

Mason,  Wm.  Lodlam,  8,  St.  Tbomas -street;  East, 

Sotttbwark ;  and  I.oath Tbomas  Phillips  Wait^  Lontb 

Mawson,  William  Willmott,  Manchester        •        •  Thomas  Taylor,  Manchester 
May,  Heorj,4,  Tbomey-plaee,  Oakle7-sq.,and  Ro- 

bert-stroet,  Hampstead-road    •        .        •        •  John  Fraser,  Dean-stxeet,  Soho 

Melmoth,  William  I'oogood,  7,  Momiogton-plaee,  • 

Camberwell  New-road  ;  and  New-mn     •        .  John  Young  Melmoth,  Sherborne 
Meyler,    Tbomas,   Asbmende-bouse,  Gloueester; 

Amwell-street ;  and  Lloyd-sq.         .        •        .  Robert  Wilton,  Gloucester 
Minor,   William,   12,  Store-st.,  Bedford-square; 

and  Cumberland-pltee James  Lane,  Cbancery*lBne 

Morres,  Tbomas  Furley,  9.  Compton-street,  East,  J*  B.  Wheeler,  Wokingham;  J.S.  Gregory, Bed- 

Regent-sq. ;  Wells-st. ;  and  Sidmouth-st.       .  ford-row 

Neeaon,  John,  3,  Claremont-place,  Dalston;  and  Frederick  Fisher,  Doneaster ;  Frederick  W.FIsber, 

Poncatter Doneaster 

Newman,  Charles,  1S7,  Albnny-st. ;  and  Hemingfield  John  Birks,  Hemingfield 

Norris,  Henry,  99,  Upp^r  Gower-st.,  Bedford-aq.  •  Wm.  Ruck,  Lime-street 

Page,  William  Sutton,  16,  Soley-terrrace;  Stroud;  William  Thomas  Paria,  Stroud;  Edwin  WttcbeD, 

Baker«st ;  and  Cambridge,  near  Oureley         .  Stroud 
Palmer,  Gillies  Charles,  Grantham         .        .        .  Wm.  Ostler,  Grantham 
Palmer,  Robert,  jun.,  37,  Maddox-st.,  Regent- 
street ;  and  Stokesley      Geo.  Grenside,  Stokesley;  Robt.  Palmer,  Stokeeley 

Parmeter,  Robert,   Boofon-hall,  near   Reepham,  R«  F.  Dairy mple,  Parliament-at ;  E.  W.  Johnson 

Norfolk ;  and  Cliicheiter        ....  Chichester 

Philips,  James, 7,  Milton-terrace,  Wandsworth-road  Henry  Philips,  Size-lane 
Phillips,  Thomas,  35,  Cambridge-terr.,  CUapbam- 

road  ;  and  the  General  Post*oflSee  .        .        •  Mark  Beauchamp  Peacock,  General  Post-office 
Phillipa,  William   Henry,  S9,   Frederick-street; 

and  WoWerhampton Thomas  Moss  Phillips,  Wolverhampton 

Ponaonby,  John,  Oldham       .        •        •        ^        .  James  Hilton  Hulme,  Manchester 
Poole,  Fenwick  Thos.,  IS,  Kenntngton-green;  and 

Frome Thomas  Evered  Poole,  Frome 

Preston,  John,  31,  Frederick-st„  Gray's-inn-road  ; 

and  Kirkby  Lonadale Thomas  Eastbam,  Kirkby  Lonsdale 

Raby,  Richard  Stephens^  28,  Claremont-square ; 

and  Myddleton-sqoare Christopher  Childs,  Ltskeard 

Reynolds,  Reginald,  S,  King-st.,  Portmao-aquare ;  Thomas  Edwarda,  Bristol ;  Cbarles  Edward  Ward, 

and  Clifton    •        .        .         .        .        .        •  Bristol 

Rice,  Francis  John,  13,  Cliflford's-ion     .        .        .  George  Annesley,  Lincoln's-inn-fields 

RoberU,  Tbomas,  Chester Wm.  H.  T.  Brown,  Chester 

Rodd,  Richard   Robinson,  2,  Great  Percy-street, 

Islington         .......  Richard  Rodd,  Eaat  Stonehouse 

Rutter,  George,  Manchester E.  C.  Milne,  Manchester ;  W.  S.  Rutter,  Ditto 

Sabine,  Chas.  Ed wyn,  S3,  Hough ton-st.,  Strand; 

and  Oswestry                 .      ^ .        .        •        .  Charles  Sabine^  Osweatiy 
Salaman,  Joseph  Seymour,  36,  Baker-street,  Port- 
man-square    Tbomas  Tilson,  Coleman^reet 

Slater,  William,  jun.,  S,  Milman-st,  Bedford*row ; 

and  Manchester     • WilUsm  Slater,  Manchester 

Smith,  Sidney  Philip.  6,  Paradise-place, Stoke  New-  Riobard  Edgar  Smith,  SerjeantVinn ;  T.  H.  Street, 

ington Brabant-court 

Smith,  William,  SI,  New  Ormond-st. ;  and  Wes- 

*    ton-super-Mare Hen.  Daries,  Weaton-auper^Mare 

Standring,  John,  jun.,  S5,  Foraton-at.,   Hoxton; 

and  Rocbdale Hen.  Whitehead,  Rochdale 

Stanaiield,  John,  S7,  Great  College-street,  West- 
minster; and  Todmorden        ....  Thos.  Ed w.  Hammerton,  Todmorden 
Stevenson,  James  Richard,  8,  Ampton-et,  Gray's- 
inn-road  ;  KingVroad ;  and  Birkenhead  .        .  Charles  Falcon,  Liverpool 
Steward,  Fred.  Fisher,  f ,  Cambridge-ter. ;  White-  H.  Perry,  Whicehaven  ;  W.  Perry,  Ditto ;  G.Hel- 

haven ;  and  Great  Ormond-at.         .        •  der,  Great  James-st. 


AUomeyi  to  be  Admitted* 
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Ckrit^  Namei  and  Residences.  To  whom  Articled^  Assigned,  Sfc. 

8tooe»  WiIHui  Waj,  16,  Great  Ormond-ttreet       •  Jot.  Uom,  Ayletburf ;  Richd.  Rote,  Ditto 

Stabba,  Edward  Phillips,  55,  Crove-pl.,Broropton  •  Frederick  Seudanore,  Maidatoae 
SicUiag,  John,  jon..  Id,  Dalby-terrace,  City-road  ; 

and  Birminghain     ...;.•  John  Suckling,  Birmingham 

Talley,  Winiam,  4.  Speneer-at., ;  Garoault-place ;  Wm.  Burridge,  Wellington ;  Robert  Tbomaa  Head, 

and  the  Briars,  near  Exeter    .        •        .        •       Exeter 

Teebay,  Richard,  Ererton,  near  Liverpool    .        •  John  Yates,  Liverpool 

I  Tbistlethwaite,  Wm.,  jon.,  t,   Cowley-at.,  Titch-  John  Fearenaide,  Burton ;  Josepli  Raw,  Farniv&rs« 

bome-atreet ;  and  Furnivars-inn      •        .        .       inn 

Tbomat,  William  Thoa. ,  15,  Uoion-st.,  Carmarthen  .  Lewis  Morris,  Carmarthen 


Tomer,  Geo^  2,  Great  Fercy-st. ;  and  Great  Xor- 

rington 

Ttamer,  Hubert  Francis,  Kilburn    •       •        • 

Utterton,  Edwin,  Eatl'swood,  Reigate  . 
Warden,  George,  8,Shafte8bary-cre8cent,  Pimlico ; 

Kenton-st. ;  and  Edgbaston    . 
Waterhouae,  Robert,  jun.,  61,  Acton-st^  Gtay's- 

ioo-road  ;  and  Shefiield 


W.  A.  Demne,  Great  Torrington ;  F.  J»  Cotton, 

KingVarras-yard 
William  Fumer,  Brighton ;  George  Mounsey  Gray, 

Staple-inn 
Mesara.  Dawes  and  Sons,  Angel-court 

John  Suckling,  Birmingham 


Edward  Bramley,  Sheffield 

Witea,  Edw.,  Graresend G.  Crafter,  Black friara-road  ;  £.  B.  Hooke,  Brabant- 

Waogh,  Geo.,  jun..  Worthing 


court 


G.  Waugh,  aen..  Great  James-st.;  R.  Edmunds, 
Worthing 
Wsekes,  Ohms.  Henry,  4,  High-st.,  Bloomaburv  ; 

andLamerton G.  W.SneU,Callington;  J.V.Bridgman,Tariatock 

Welford,  Thomas  WUliam,  Hexham  ;  and  New- 

caatle-upon-Tyne 

Wcstall,  Harry  John,  Herne-bill ;  Bodaey-terr. ; 

and  Frome , 

\Vhitefield,.  John  Ckas.,  34,  Penton*p1.,  Penton- 

TiDe;  Cumberland- terrace  ;  and  Bristol 


WOkiaaon,  John,  7,  Maddox-atreet,  York 
Williams,  William  Benman,  Corwen,  Merioneth 


Edward  Davison  Welford,  Newcastle-upon-Tvne 

W.  C.  Cruttwell,  Frome;  J.  W.  D.  T.  VNickham, 
Frome 

W.  Gresham,  Castle-st..  Holborn ;  W.  B.  Cooper, 
Hatton-garden;  G.  W.  Whitaker,  Healhcot*- 
St.;  W.Bartbolomew,  GrayVioo;  W.  Bevan, 
Bristol 

Wm.  Gray,  York 

David  Smart,  Kulhio,  Denbighshire ;  Edward  Wal- 
ker, Corwen 


Wilfoo,  Jonathan,  1,  Ampton-st. ;  Lloyd-square ; 

tod  Tunbridge-wells Wm.  Stoue,  Tunbridge-wells 

Wilton,  Thomas,  Bilston John  Willim,  Bilston 

Wioterboiham,  William,  t.  Burton-crescent ;  and 

Cheltenham John  Brend  Winterbothnm,  Cheltenham 

Wntialaw,  Tlieodore  Marc,  6,  Soutb-at. ;  Middle  W.  F.  Wrattislaw,  Rugby  ;  C.  P.  Allen,  Carliale- 

QueenVbuildingt ;  and  Ru^by                .        .  street                                 * 
Wrigbt,  John,  5,  Alfred-pl.,  Broinpton  j  Halsey-st. ; 

and  Macclesfield    ....'..  Edward  Procter,  Macclesfield 

Addid  to  th$  Lbt  pursuant   tp  Judgit  Ordsrt. 
Barker,  Charles  MunrOy  Sunderland  J oaeph  John  Wright,  Sunderland 

Cobby,  Cecil,  10,  Warwick-court,  Holborn  ;  and 

Brighton Charles  Cobby,  Brighton 

Edwards,  Henry  Richard,  Farlington-botise,  near 

Uavant ;  and  Scilly  lalands    ....  Timothy  Surr,  Lombard-street 
Jamas,  Thomas.  Huntingdon  ;  and  15,  Manor-pl., 

North,  Chelsea William  Fowler,  Huntingdon 

Mo«aman,Geo.  R.,  jnn.,  Bradford,  Yorkahire        •  George  Robert  Mo«aman,  Bradford 
Natera,  Henry    Trewbitt,  Nassau-street,  Soho;     G.  W.  Wright,  Sunderland;  F.Tui 

Sunderland ;  and  Dorchester-place . 
Overton.  Edw.  Fras.,  15,  Green. terrace,  Clerken- 

well ;  and  Lanthetty-hall,  Brecon  . 
Piickanl,  Hugh  Powell,  Briar-cottage,  Putney; 

sad  Dderw-bonse 

Selby,  James  Addison,  17,  Clifford's-inn ;  East* 

street,  Albany-street;  and  Weat  Mailing 
oaowball,  George,  Sunderland 


urner,  Alderman* 
bury 

Georgp  Overton,  Merthyr  Tydfil 
J.  UoberU,  Truro;  B.  P*  Squance,  Coleman-st. ; 
E.  Willisma,  Rhayader 


Thos.  Selbv,  West  Mailing 

^ ,^.w. ».,«•-««..««        .        .        .         .  George  Walton  Wright,  Sunderland        „  ^  __  , 

Tiykr,  Matthew  William,  J,  Benyon-cottagea,  De     R.  W.  F.  Beioley,01d  Jewry-cbambers-,  H.  W.  Va  ■ 
Beanvoir^town  ;  and  £nglefield^»ttages         .       lance,  Tokenhouse-yard  ;  W.  Cox,  Piiiner'a-ball 
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TRINITY  TERM  EXAMINATION. 

The  printed  lifit  of  Candidates  for  the  Roll 
of  Attorneys  in  the  present  Term,  shows  as 
usual,  a  much  larger  number  than  will  be  ex- 
amined. Of  163  in  the  lis^  03  have  been 
already  examined  and  passed.  I1ien  there  are 
several  who  have  given  notices  of  examination, 
hut  not  of  admission,  and  some  have  omitted  to 
serve  notices  of  examination.  Reckoning  the 
usual  proportion  of  absentees  and  unsuccessful 
applicants,  the  number  who  may  be  expected 
to  pass  will  probably  be  considerably  less  than 
100. 

The  Senior  Master  of  the  Common  Fleas 
will  preside  at  the  examination. 

Thursday,  the  3rcl  June,  at  half. past  nine,  is 
the  time  appointed  for  the  attendance  of  the 
candidates.  The  examination  will  commence 
at  10  o*c]ock  precisely. 


NOTES  OF  THE  WEEK. 

LAW   PRUIIOTIONS. 

The  Queen  has  been  pleased  to  grant  the 
place  of  one  of  tbe  Lords  of  Session  m  Scot- 


land to  Adam  Andersnsk^  Esq.,  her  Majesty's 
Advocate-General  for  Scotland,  in  ihe  ruom  of 
Duncan  M'Neill,  Enq.,  resignerl. 

I'he  Queen  has  also  been  pleaded  to  nomU 
nate  and  appoint  the  t<aid  Adam  Anderstm  to 
be  one  of  the  Lords  of  Justiciary  in  Scotland, 
in  the  room  ^f  tbe  xaid  Duncan  M  Netll. 

The  Queen  has  been  pleased  to  grant  the 
office  of  ber  Majesty's  Advocate  for  Scotland 
to  John  Inglis^  Esq.,  her  Majesty**:  Sol  citor- 
General  for  Scotland,  in  the  ro*  m  of  Adam 
Anderson,  Etfq.,  appoin  ed  a  I^rd  of  Session 
and  of  Justiciary  in  Scotland.  —  From  the 
London  Gazette  of  2l8t  May. 

The  Queen  has  been  pleased  to  grant  the 
office  of  Soliciior-Geueral  for  Scotlaud  to 
Charles  Neaves,  Esq.,  Advocate,  in  the  room 
of  John  Inglis,  Esq.,  appoioted  her  Majesty's 
Advocate  for  Scotland.' — From  the  London 
Gazette  o(  2bih  May, 


NEW  MEMBER   OF   PARLIAMENT. 

Charles  l^'illiam  -.rei^eU^  Esq.,  for  New 
Windsor,  in  the  room  of  George  Alexander 
Reid,  Esq.f  deceased. 


RECENT   DECISIONS    IN  THE  SUPERIOR    COUR. 

AND     SHORT    NOTES    OF     CASES. 


il0rt  Cbanrrllsr. 

In  re  Oxford  and  Worcester  Extension,  and 
Chester  Junction  Railway  Company,  exparte 
Sharp:  Exparte  James.   April  15,  21,  1852. 

WINDING-UP  ACT.  —  CONTRIBUTORY. — MA- 
NAGING COMMITTEE-MAN. — NON-ACCEPT- 
ANCE   OP    ALLOTTED    SHARES. 

A.  and  B.  were  provisional  directors  and  ma 


themselves  enabled  to  comply  with  the  original 
intention  of  apportioning  them  the  whole  num- 
ber of  shares,  they  viould  be  happy  to  do  so. 
The  appellants  had  executed  the  deed  in  respect 
of  the  100  shares  so  allotted,  in  purhuance  of 
a  resolution  requesting  them  to  execute  it  with- 
out delay.  There  had  been  no  acceptance  of 
any  other  than  these  100  shares. 

Daniel  and  Terrell  in  support  of  the  appeal ; 
naying  committee-men  in  a  projected  rail-  j  Cairns,  for  the  official  manager,  contra. 
way  scheme,  and  executed  the  dtedof  settle-  \  See  In  re  Oxford  and  Hotcfster  Extension 
ment  in  respect  o/*100  shares  each,  which  and  Chester  Junction  Railway  '  ompanv,  e,rp^e 
were  allotted  to  them,  as  a  portion  of  500  ;  Morrison,  20  Law  Jour.,  N.  S.,  Ch  -296 ;  In  re 
reserved  for  each  of  the  managing  commit-  -  Same,  exparte  Burber,  ib.  146  ;  Hutton  v.  Up- 
tee  under  a  resolution,  but  it  appeared  they  \fin^  2  H.  of  L.  674. 

had  never  accepted  the  shares  so  reserved  .•  j  Cur.  ad.  vult. 

Held,  that  A.  and  B.  were  only  liable  in       The  Lord    Chancellor  «aid,   that    although 
respect  of  the  100  shares,  which  had  been  there  had  been  an  (»tFer  of  500  shares,  there  was 

no  proof  whatever  of  acceptance,  or  that  the  di- 
rectors had  received  them.  The  nppeal  was 
with  a  view  of  questioning  the  decision  of  the 
Vice- Chancellor  Knight  Bruce  in  EiparteMof" 
rison,  in  which  it  had  been  held,  thai  the  ma- 
naging directors  were  liable  in  respect  of  the 
whole  number  of  shares  reserved  for  them,  and 
which  proceeded  on  the  decision  of  Hutton  v. 
UpfilL  The  circumstances,  however,  in  the 
latter  case  were  different,  inasmuch  as  there 
were  letters  which  passed  between  the  parties 
which  amounted  to  a  contract,  binding  'Mr. 
UpfiU,  and  which  were  wanting  in  the  present 
case,  and  it  also  appeared  that  in  that  case  the 


accepted  by  them. 
The  decision  of  Vice-chancellor  Knight  Bruce 

in  Exparte  Morrison,  20  l4aw  Jour.,  N,  S., 

Chan.,  296,  overruled. 
This  was  an  appeal,  by  leave,  from  an  order 
of  the  Master,  inserting  the  names  of  Major 
*Sharp  and  Mr.  James  on  the  list  of  contribu- 
tories  to  the  above  company,  in  respect  of  500 
shares  each.  It  appeared  that  the  appellants 
were  members  of  the  provisional  and  managing 
committees,  and  that  a  letter  had  been  sent  to 
each  by  the  secretary  in  September,  1845,  stat- 
ing, that  "250  shares  or  any  less  number" 
would  be  reserved  for  them,  as  such  provisional 


committee-men,  and   250  shares  in  addition   directors  were  authorised  to  incur  expenses  be- 


as  members  of  the  managing  committee.  It 
also  appeared,  that  in  October  another  letter 
was  sent  by  the  secretary,  inclosing  an  allot- 
ment for  100  shares,  as  provisional  committee- 
men, and  stating  that  he  was  instructed  to  ac- 
quaint them,  that  if  when  the  committee  should 
(are  made  their  arrangements,   they  found 


fore  the  Act  of  Parliament  was  obtained.  The 
appellants  were  therefore  hable  only  in  respect 
of  the  100  shares,  which  they  had  accepted. 

May  22,  26. — Lumley  v.  Wagner  and  otheri 
— Appeal  dismissed,  With  costs,  Ijrom  Vice- 
Chancellor  Parker. 
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Etiparte  Gijfu  amd  others,  iu  re  AMm.    April 
30 ;  May  1,  8,  (852. 

BANKStrPT  LAW  CONBOLIDATIOK  ACT. — PBB- 
CBNTAOC  TO  ORICF  RBOISTRAR'b  AC- 
COUNT. —  RBMUNSRATIOK  TO  OFFICIAL 
ASSIGNSS. 

Tke  official  assignee  had  received,  in  various 
amounts,  the  assets  of  a  bankrupt,  and  which 
amounted  in  the  whole  to  20,928/.  odd: 
Held,  confirming  the  order  of  Mr.  Commis* 
sioner  Ooulbum,  that  he  had  properly  paid, 
under  the  order  made  by  the  Chief  Comtms- 
sioner  and  approved  by  the  Lord  Chancel- 
lor, in  pursuance  of  the  12  i^  13  Vict,  c. 
106,  s,  54,  the  following  per-centage  to  the 
Chief  Registrar's  Account :  51.  per  cent, 
on  500/. ;  3/.  on  4,500/. ;  2/.  10#.  on  5,000/. ; 
1/.  on  10,000/. ;  and  lOs.  on  928/.  odd. 
Held  also,  referring  back  to  the  Commissioner 
the  consideration  of  the  amount  of  allow- 
ance to  the  official  assignee  under  sect.  44, 
that  such  allowance  was  to  be  calculated, 
having  regard  to  the  particular  bankruptcy 
and  not  to  any  general  scale. 
This  was  an  appeal  from  the  decision  of  Mr. 
Commissioner  Goulbum,  approvioff  of  the  per- 
centage which  had  heen  paid  to  the  Chief  Re- 
giitxw's  Account,  in  respect  of  the  assets  of 
this  bankrupt's  estate.     It  appeared  that  the 
gron  receipts  amounted  to  20,928/.  odd,  and 
had  been  recei?ed  in  the  following  sums  ;— 
15,539/.  odd,  1,037/.,  663/.,  444/.  odd,  1,257/. 
odd,  1,195/.  odd,  43/.  odd,  and  750/.     The 
per-centage  had  heen  calculated  as  follows  :-*- 
5/.  on  500/.,  3/.  on  4,500/.,  21.  lOs.  on  5,000/., 
1/.  on  10,000/.,  10*.  on  928/.  odd.    The  rates 
directed  to  be  charged  under  the  12  &  13  Vict, 
c  106,  s.  54,  by  the  Chief  Commissioner  and 

r  roved  by  the  Lord  Chancellor,  were :  **  upon 
^rst  moneys  of -such  gross  produce  not  ex* 
ceeding  500/.,  5  per  cent. ;"  "  upon  all  further 
moneys  of  such  gross  produce,  above  500/.  and 
not  exceeding  5,000/.,  3  per  cent. ;"  "  upon  all 
farther  moneys  of  such  gross  produce,  above 
5,000/.  and  not  exceeding  10,000/.,  2 J  per 
cent;*'  "upon  all  further  moneys  of  such  gross 
prtniuce,  above  10,000/.  and'  not  exceeding 
20,000/.,  1  per  cent. ;"  **  upon  all  further 
moneys  of  such  gross  produce,  above  20,000/. 
and  not  exceeding  30,000/.,  i  per  cent." 

An  objection  was  also  taken  to  the  amount 
allowed  to  the  official  assignee,  who  had  re* 
ceivcd  173/.  16«.  2d.,  as  charges  in  respect  of 
the  receipts,  20/.  for  investigating  the  accounts, 
and  169/.  15«.  Id.  for  dividing  the  assets  among 
33  creditors. 

Bwanston  and  Selwyn  in  support  of  the  pe- 
titbn;  Russell  and  iVUles  for  the  official  as- 
Bignee ;  Daniel  and  Hopwood  for  the  Account- 
ant in  Bankruptcy,  were  not  called  upon. 

The  Lords  Justices  held,  that  the  scale  of 
per-centage  was  correct,  according  to  the  plain 
ojoning  of  the  order  made  under  sect.  54. 
Upon  the  question  of  the  allowance  to  the  of- 
nosl  assignee,  after  taking  time  to  consider, 
tW  Lordships  held,  that  it  was  excestm. 


having  regard  to  the  circumstances  of  the  par- 
ticular bankruptcy,  and  the  matter  was  ^tfoofd- 
ingly  referred  back  to  the  Commkaioner. ' 

May  22.— JSspar«e  YeUand,  in  re  Purl  xf 
London  Shipowners'  Loan  and  Assurance  An- 
poiiy^  Appeal  dismissed,  with  costs,  iDom 
Viee-Chancellor  Parker. 

—  22.  —  Brooke  v.  Horn— Bill  diamiaae^ 
without  costs. 

—  22.— 'Ejjtarte  Riddle  v.  Shrewsbury  and 
Leicester  Railway  Company  —  Action  to  be 
brought  at  law. 

—  25.— Fo/<y  V.  SmtM— Decree  varied  of 
the  Master  of  the  Rolls. 

—  25.— JVeioman  v.  i/tt/Zon— Part  heard. 


Jttaster  of  tHe  Kollf . 
Butterfieldr.  Heath.   Feb.  19;  April  15, 1852. 

8PCCIPIC    PBRFORMANCB    OP     CONTRACT. — 
RBPORT   OP   GOOD   TITLB. — BXCBPTION8. 

Certain  freehold  property,  to  which  a  married 
woman  became  entitled,  was  by  deed  of 
settlement  {duly  acknowledged  according  to 
the  statute)  conveyed  to  trustees  in  trust  to 
the  husband  for  life,  with  remainder  to  the 
wife  for  life,  with  remainder  to  the  children 
of  the  marriage^  or,  in  default  of  issue,  to 
the  husband  in  fee.  By  a  subsequent  dead 
{also  duly  acknowledged)  the  property  was 
conveyed  to  trustees  for  sale  and  topag 
the  proceeds  to  the  husband's  creditors. 
Exceptions  taken  to  the  Master^s  report, 

r  roving  of  the  title,  by  a  purchaser  under 
latter  deed,  were  overruled,  with  costs, 
in  a  suit  for  the  specific  performance  of  a 
contract  for  the  purchase  of  the  property, 
WalpoU  and  Haddan  appeared  in  support  of 
exceptions  which  were  taken  to  the  Master'c 
report  finding  that  a  good  title  could  be  made 
to  certain  freehold  property,  the  subject  of  ar» 
tides  of  agreement,  dated  in  Aug.,  1850,  for  the 
purchase  by  the  defendant  from  the  plaintiffs.  It 
appeared,  that  by  an  indenture  dated  in  Feb., 
1839,  and  duly  acknowledged  by  Mrs.  Phillips, 
the  property  in  question  was  conveyed  to  trustees 
in  trust  for  her  husband  for  life,  with  remainder 
to  herself  for  life,  with  remainder  to  the  chil- 
dren of  the  marriage,  and  in  default  of  issue,  to 
the  husband  in  fee.  The  property  was  in  May, 
1846,  mortgaged  to  'secure  a  sum  of  2,500/.  to 
a  Mr.  Veitcb,  and  in  December,  1849,  con- 
veyed to  the  plaintiffs  as  trustees  for  sale  and 
to  distribute  the  proceeds  to  Mr.  Phillips'  ere- 
ditors,  in  consideration  of  their  releasing  him 
from  the  debts  due  and  owing  them  by  him. 
Mr.  and  Mrs.  Phillips  were  parties  to  the  deed, 
and  it  was  duly  acknowledged  by  the  latter. 

^  By  sect  44  it  is  enacted,  that  "  the  Court 
may  order  and  allow  to  be  paid  out  of  any 
bankrupt's  estate,  to  the  official  assignee  there- 
of, as  a  remuneration  for  his  services,  sucii«um 
as  shall,  upon  consideration  of  the  amount  of 
the  bankrupt's  property,  and  the  nature  of  the 
dtttiM  performed  by  such  official  anigoae,  ap* 
pear  to  be  just  and  reasonable." 
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The  defendant  havinf(  contracted  to  purchase 
under  the  deed  of  1848,  an  objection  as  to  the 
title  was  set  up  of  the  previous  deed  of  Feb., 
1839>  but  which  was  overruled  by  the  Master. 

•  jRo«pW/and  Fouji^e,  contrk^ 

The  Master  of  the  Rolls  held,  that  the  deed 
of  Feb.,  1839*  did  not  impair  the  title  as 
against  the  subsequent  purchasers  for  value 
under  the  second  deed,  and  the  exceptions 
were  therefore  overruled,  with  costs. 

May  22.— ii/forney-GeJierfl/  v.  Haberdasher^ 
Company — Declaration  that  appearance  of  so- 
licitors on  behalf  of  Attorney-General  since  the 
decease  of  the  relator  was  irregular  and  im- 
proper. 

—  22. — Prosser  v.  Morrison  and  others — 
Ezparte  injunction  refused,  with  leave  to  give 
short  notice  of  motion. 

—  22. — Montagu  v.  3/on/a^u— Judgment  as 
to  construction  of  settlement  and  effect  of  will 
and  codicils. 

—  24. — Bryan  v.  Collins  —  Judgment  on 
construction  of  will. 

—  24.— &'imV/iv.  Pflr^c5^Injunction  granted 
to  restrain  action  at  law  upon  payment  of 
money  into  Court. 

—  25. — Parkin  v.  TAoroW— Decree  for  spe- 
cific performance  of  contract. 

—  25. — In  re  Proctor  v.  Proctor^  exparte 
Messenger — Petition  refused  for  reference  as  to 
parties  entitled  under  will. 

—  25. — Broum  v.  Gordon — Cur,  ad.  vult. 

—  25*  --Mitchell  v,  Beaumont — Part  heard. 


urged  that  the  gift  was  unintelligible  and  void 
for  uncertainty ;  Bichner  (or  other  parties. 

The  Vice-chancellor,  after  taking  tim;:  to 
consider,  said,  that  the  bequest  was  not  void 
for  uncertainty^  but  that  the  surviving  children 
at  the  death  of  the  tenant  for  life  were  entitled 
to  the  property  as  joint  tenants. 

May  22,  24.— Sheffield  United  Gas  Light 
Compang  v.  Sheffield  Gas  Consumers'  Compang 
—Injunction  refused. 

—  25. — Goodchap  v.  ^''eaving  and  others.^ 
Stand  over. 


f^fce'Cbanrrllar  fitnlfrr^es. 
Wiggins  v.  Wiggins,     May  1,  1852. 


WILL.  —  CONSTRUCTION. 
KVENT   OP    WIDOW 


—  PROVISION 
MARRYING. 


IN 


fSitt'dKnuUot  Curnrr. 
Gregory  v.  Smith,    April  27,  28 ;  May  4, 1852. 

WILL. — BEQUEST    NOT    VOID     FOR    UNCER- 
TAINTY.—JOINT  TENANCY.— "FAMILIES." 

A  testator  devised  his  residuary  estate,  sub- 
ject to  two  life  interests,  "  to  the  families 
of  Gregory  and  Gear,**  and  the  Master 
reported  that  the  testator's  uncle  and  aunt 
were  meant  thereby :  Held,  that  the  bequest 
was  not  void  for  uncertainty,  and  that  the 
children  of  the  uncle  and  of  the  aunt  who 
survived  the  tenant  for  life  were  entitled  as 
joint  tenants,  and  that  the  representatives 
of  the  two  deceased  children  took  no  in- 
terest in  the  property. 
The  testator,  Alexander  Wornall,  by  liis 
v^W  gave  his  residuary  estate  to  his  father  and 
widow  for  their  lives,  and  after  their  deaths  to 
"the    families    of  Gregory  and  Gear.      The 
Master  found  that  the  testator  meant  his  uncle, 
George  Gregory,  and  his  aunt,  Mary  Gear.     It 
appeared  that  at  the  date  of  the  will  and  the 
•  '^^.ator's  death  they  each  had  six  children, 
1 '     that  two  of  such  children  had  died  leaving 
1  ^.le  during  the  life  of  the  testator's  widow 
who  survived  his  father. 

Humphry  for  the  plaintiffs,  the  surviving 
children ;  W.  A.  Ellis  and  Charles  Hall  for 
the  representatives  of  the  deceased  children, 
contended  that  the  will  created  a  tenancv  in 
common ;  Drewry,  for  the  testator's  next  of  kin» 


A  testator  gave  certam  of  his  personal  estate 
and  all  other  his  effects  to  hts  wife  for  life, 
or  while  she  should  remain  his  widow,  and 
after  her  decease  or  if  she  should  again 
marry,  to  all  the  children  he  then  had  or 
might  thereafter  have.     By  a  subsequent 
clause  he  declared,  that  if  his  wife  should 
not  again  marry,  he  gave  at  her  death  all 
his  personal  effects  whatsoever  to  such  of 
his  children  cs  should  be  then  living :  Held, 
that  the  first  clause  only  applied  \f  his  wife 
again  married,  and  the  second  if  she  re- 
mained  unmarried,  and  that  the  three  sur- 
viving children  at  her  death  were  entitled 
thereun'ier,  and  that  the  representatives  of 
the  three  who  died  in  her  lifetime  took  no 
interest. 
By  his  will,  the  testator  devised  his  personal 
estate,  therein  mentioned,  and  all  other  his 
effects,  to  bis  wife  for  life  or  so  long  as  she 
should  remain  unmarried,  and  upon  her  death 
or  marriage  he  gave  the  same  and  his  furniture 
to  all  the  children  which  he  then  had  or  might 
thereafter  have.     He  then  directed,  that  if  his 
wife  should  noi  again  marry,  she  should  enjoy 
all  his  personal  effects  whatsoever  for  life,  and 
after  her  death  the  same  to  go  to  such  of  them 
as  should  be  then  living.     It  appeared  that 
there  were  six  children  at  the  testator's  death, 
and  that  his  wife  died  without  having  again 
married  and  leaving  three  of  the  children  her 
surviving. 

Malins  and  Eddis  for  the  three  children; 
Chandless  and  Fisher  for  the  representatives  of 
the  deceased  children. 

The  Vice-chancellor  said,  the  first  clause  was 
intended  to  apply  in  case  the  widow  again 
married,  and  tlie  second  if  she  remained  un- 
married. And  that  the  three  surviving  chil- 
dren were  entitled  thereunder,  and  the  repre- 
sentatives of  the  children  who  died  in  her 
lifetime  took  no  interest. 

May  24. — Longstaffv,  Aemitfon— Judgment 
on  construction  of  will. 

—  24,  2S.-~Wright  v.  Kemofi— Cause  to  be 
struck  out  of  the  paper,  with  costs  of  the  day. 

—  2S,-^Appleyard  r.  Holt — Motion  refused. 
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with  costs,  to  discharf^e  order  discharging  writ 
of  neexea/  re^no,  with  costs,  and  reference  to 
the  Master  as  to  the  damage  sustained  by  de- 
fendant. 

May  25. — Campbell  v.  Heicfeff— Judgment 
on  exceptions  to  answer. 

9ia'C||snce(lor  9«r&tr. 
Calhoun  r,  Bridger.    May  1,  1852. 

PETITION  FOK  MARflHALLINO  A88CTS  OK 
BEHALF  OF  DCVI8BB8  OF  EQUITY  OF  RE- 
DEMPTION. 

7^  Court  refused  on  petition  on  behalf  of  the 
devieees  of  the  equity  of  redemption  in  fee 
of  an  undivided  moiety  of  real  property, 
who  had  paid  off  the  arrears  of  interest  due 
on  the  mortgage,  to  marshall  the  assets  be^ 
tween  the  legal  and  personal  estate,  for  the 
discharge  of  the  interest  so  paid  and  the 
mortgage  debt,  although  the  petitioners 
undertook  that  all  necessary  parties  shotdd 
be  brought  before  the  Court,  ^ 

This  was  a  petition  on  behalf  of  de?isees  in 
fee  of  an  undivided  moiety  of  the  equity  of  re- 
demption of  certain  real  estate,  who  had  paid 
off  the  arrears  of  interest  due  on  the  mortgage, 
sod  sought  to  have  the  interest  so  paid  allowed, 
and  the  mortgage  debt  discharged  out  of  the 
personal  estate  of  the  testator,  and  to  have  the 
aisets  marshalled  for  the  purpose.  A  creditor's 
snit  had  been  instituted. 

Malins  and  Haldane  for  the  petitioners,  in 
rapport,  undertook  that  all  necessary  parties 
ihoald  be  brought  before  the  Court ;  Piggott, 
for  the  plaintiff;  fVigram,  for  the  executors, 
oontri. 

The  nce-ChaneeUor  said,  that  as  what  was 
asked  involved  more  than  the  mere  debt,  and 
sought  to  administer  an  equity,  it  could  not  be 
done  on  petition,  which  must  therefore  be  dis- 
missed. 

May  22. — In  re  Metropolitan  Junction  Rail- 
uay  Company,  exparte  ifaritaoei/— Motion  to 
remore  name  from  list  of  contributories  re- 
fosed,  with  costs. 

—  24.--'Howard  v.  Wheatley — Petition  re- 
foaed  for  leave  to  go  in  before  Master  and 
profe  as  creditor  of  testator. 

-  25.  —  Bostoeh  v.  North  Staffordshire 
Bmlway  Company — Stand  over  for  trial  of 
iaitie  at  law. 


Ctftnrt  of  €ituttCi  Mtn^^. 

BegvM  V.  Hull  Dock   Company.     April  21, 
1852. 

DOCK  COMPANY. — LIABILITY  TO  BE  RATED 
TO  THE  POOB  ACCORDING  TO  ACREAGB  IN 
EI8PECTIVE   PARISHES. 

The  HuU  Dock  Company  consisted  qf  three 
docks,  at  one  ofwhich-^hs  Victoria  Dock 
— oif  the  dues  were  taken  i^po«  the  vcss^ 
entering  and  which  was  situate  m  the  parish 
ofD. :  Held,  that  thai  dodc  was  liable  to 
Seratedto  the  poor  qf  the  parish  qfD.  in 
proportioi^  to  the  acreage  it  bore  to  thai  cf 


the  other  docks,  and  the  rate  assessina  the 
value  on  the  dues  received  in  thai  dock  was 
therefore  directed  to  be  amended. 
It  appeared  that  the  Hull  Dock  Company 
includea  three  docks,  and  that  the  toll  in  re- 
spect of  all  the  docks  was  taken  upon  vessels 
going  into  the  Victoria  Dock,  which  was  in  the 
parish  of  Drypool,  but  that  the  vessels  were 
removable  therefrom  into  the  several  docks  at 
the  discretion  of   the  officer  of  the  Trinity 
House. 

fVatson,  Q.  C,  for  the  parish,  contended  the 
company  were  liable  to  be  assessed  to  the  poor- 
rate  in  respect  of  all  the  earnings  made  in  the 
dock  situate  in  the  parish ;  Hail  and  T.  C. 
Foster  for  the  company. 

The  Court  held,  that  all  the  docks  must,  for 
the  purpose  of  rating,  be  treated  as  one  dock, 
and  that  the  rateable  value  of  the  dock  in  the 
parish  in  question  was  to  be  in  j^roportion  to 
Its  acreage  to  the  other  docks,  and  that  the 
rate  must  therefore  be  amended. 

May  22. — Bastow  v.  Oant,  administrator^^ 
Rule  refused  to  set  aside  Judge's  order. 

—  22.— Afarcfe//  V.  Thellusson  and  others-^ 
Rule  absolute  to  enter  verdict  for  defendants 
on  the  second  count. 

—  22. — Same  v.  Same — Cur.  ad,  vult. 

—  22. — Regina  v.  London  and  North  West* 
em  Railway  Company — Rule  nttt  for  manda* 
mus  on  defendants  to  complete  branch  line. 

—  22. — Regina  v.  St//— Rule  for  certiorari 
to  remove  indictment  into  this  Court. 

—  22,  24.—  Cobbett  v.  Huiifoii— Rule  re- 
fused for  new  trial  on  the  ground  of  improper 
admission  of  evidence,  and  on  the  graana  of 
right  of  plaintiff  conducting  his  case  in  person 
to  be  examined — Rule  iitst. 

—  24.— In  re  Po//an/— Rule  nisi  to  quash 
order  for  appointment  of  overseer. 

—  25.— Bames  v.  Marshall — Rule  nisi  for 
prohibition  to  Judge  of  Wiltshire  County  Court 
at  Swindon. 

—  25.— In  re  Kent  Mutual  Fire  Insurance 
Society — Rule  nisi  for  mandamus  on  Registrar 
of  Friendly  Societies  to  certify  an  amended  mle 
of  society. 

€iuntCi  3Beii4  ^rsctfce  Court. 
May  22. — Exparte  Stevens —Rvle  nisi  on 
attorney  to  pay  over  moneys  and  answer  mat- 
ters in  affidavit. 

—  24.— Retina  v.  Commissioners  of  Inland 
/^eoenife—Rule  iim  for  mandamus  on  defend- 
ants to  pay  drawback  on  bricks,  under  13  Vict, 
c.  9»  8.  2. 

€amman  9lf  «iK. 
Qrisewood  r.  Blame.    April  19, 1853. 

STOCK-JOBBING  ACT.  —  ACTIOM  ON  CON- 
TRACT rOR  8ALR  OP  RAILWAY  ■TOOK.— 
TIMS   BARGAIN!. 

7b  an  action  to  recover  the  amount  qf  diffsr* 
enees  on  the  sale  qf  raUway  stock,  the  ds- 
fendani  pleaded  that  the  comtraet  was  « 
wagering  on  the  price  qf  shares,  and  waa 
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iiHrd^  cokmrmbU'  ami  a  amUrimamee   to 
eoncml  ika  woffor  aBdaomm-mihim  Ika  prO' 
etsfon^  0/  <^  a  4?  9  Viet^a.  10g>  $.  18. 
TAe  mience  skoiMd  the  eomtract  was  in 
rupect  of  time  bargame,  and  thepresidimg 
Judge  Iqft  it  to  thejutg  to  sag  whether  thu 
was  not  a  gambling  transaction,  and  dir 
reeled  them  that  if  neither  partg  intended 
to  bug  or  sell  the  shares,  it  uios  a  gambling 
transaction  :  Held,  no  misdirection,  and  a 
rule  nisi  was  refused  to  enter  the  verdict 
for  the  plaUUiff  tion  obstante  veredicto*. 
Thuf  WW  a  motion  for  a  mU  «tn  to  enter 
the  verdiet  for  the  plaintiff  iion  obstante  twre- 
dicto  in  this  action,  which-  was  brought  to  re- 
cover the  amount  of  differencee  in  a  transaction 
relating  to  the  «ale  o£  certain  railway  atoek. 
Tbo  •defendant  pleaded  that  the  transactien  in 

rrtion  was  a  contract  by  way  of  wagering^on 
prices  of  shares^  and  was  merely  colourable 
and  a  contrivance  to  conceal  the  wager,  and 
that  it  was  never  intended  the  shares  should 
be  bought,  sold,  delivered,  and  paid  for,  but 
came  within  the  provisions  of  the  8  &  9  Vict, 
c.  109,  8.  X  a',  which  enacts,  that  "  all  coutracts 
or.  agreements^  whether  by  jMirol  or  in  writing, 
by  way*of  gaming  or  wageriof^,  shall  be  null 
and  void."  On  the  trial  before  L.  C.  J.  Jtrvis, 
aft  the  Sittings  in  London,  af^  Hilary  Term 
hMt»  his  lordship  left  it  to  the  jury  to  say  whe^ 
ther  this  was  a  gambling  transaction,  directing 
Iheai.  that  if  neither  party  intended  to  buy  or 
sell  the  shares^  it  was  a  gambling  transaction 
inthin  the  statute,  and  the  defendant  having 
obtaiDed  a  verdict, 

Bglee,  S.  L.,  now  moved  for  this  rule. 

Thft  Court  said,  that  it  was  shown  by  the 
evidence  that  there  was  a  mutual  understanding 
between  the  plaintiff  and  the  defendant,  that 
the  contract  of  sale  was  nominal,  and  the  jury 
were  quite  right  in  finding  as  they  did,  and  that 
ikme  had  been  no  misdirection.  The  rule 
was,  therefore,  refused. 

Ma^22. — Clinch  v.  WUliams — Rule  iitn  to 
•nttr  verdict  for  defendant. 

—  26. — Johnson  v.  Lanslejf — Rule  nisi  to 
enter  verdict  for  defendant. 


Justices  of  Bedfordshire  and  others  v.  Church* 
wardens,  ^c,  of  St.  PauPs,  Bedford.  April 
28k  1852. 

POOR-RA.TK-  —  LIABfUTY  01P  BOUABS  IN 
OCCUPATION  OF  GOVERNOR  AND  WARDBRS 
OF    PRISON   TO    BB   BATBD. 

Held,  that  the  premises  occupied  by  the 
governor  and  warders  of  a  prison  are  not 
litdde  to  be  rated  to  the  poor-rate,  althasiffh 
such  premises  are  outside  the  prison ,  but 
immediately  in  contact  with  the  prison 
waUs.. 

Tkeb  was  a  special  case  under  the  12  &  13 
THet.  c.  46,  as  to  whether  certain  houses  occu- 
piad  1^  the  govemor  and  warden^  of  the 
county  gaol  were  liable  to  be  rated  to  the  poor 


of  tfiepanrii  of  St  Paul%  Bedford,  aa  fisRiB^ 
ing  part  oB  the  gaoL  The  homea  in  qaentkm 
were  erected,  upon  the  gaol's  being  mlangad 
and  rebuilt,  outside  ana  imdlediat^  in  eon- 
tact  with  the  prison  wails<  on  each  side  a£  tbe 
entrance  to  the  prison. 

Worlledge  and  Hl  Mills  in  support  of  the 
rate ;  Tourer  and  Pearce,  contra,,  ciung  i2e^tiui 
V.  Shephird,  1  Q.  B.  170. 

llxe  Court,  upon  the  authority  of  the  case 
cited,  gave  judgment  for  the  appellants,  with 
costs. 

May  22. — Btinhamand  another  v.  Card  and 
others— Kaie  absolute  for  prohibition  to  County 
Court  Judge  from  proceeding  berem. 

—  22.  —  iValUngton  v.  Dale  —  Rnlh  dis- 
chaiged  for  new  trial. 

—  22. — Rothschild  v.  Royal  MaB  Steam 
Packet  Company— Judgment  for  plaintiff. 

—  22. — Btaekstone  v.  Jennings — Rule  dis- 
eharged  with  costs  on  attorney  to  render 
account  of  moneys. 

-^  22,  24.-~MMehekon  v.  NiehoU^Cwr.  ad, 
vuU. 

—  24. — Umddon  v.  Lancaster — Role  die* 
charged  for  new  triaL 

—  25.-*i>mw  V.  Co/Zmt^Ruk  raliiaed  ler 
new  trial. 

—  2&.'-€ooky.  Batty —Stajod  over. 

—  25,— Hill  V.  Philp—Cur.  ad.  mUt. 

—  26.— In  re  Cobbett-^Balt  iaef«aed  for 
hiUteas:  corpus. 


Cffurt  nf  Cv^ftmtv  Cf^snAer. 
Regina  v.  Smith.    April  24,  L852. 

INl>ierKBNT  FOR  HT  BALI  NO  RBCSIPT 
STAMP.  —  WHAT  IN8UFFICIBNT  FOBSB9- 
SION  TO   SUPPORT  CONVICTION. 

J  conviction  was  quashed  for  stealing  a  re- 
ceipt stamp  by  a  prisoner  who  owed  the 
prosecutor  a  sum  of  money  for  wages,  and 
had  agreed  to  pay  the  same,  but  who  had, 
upon  the  receipt  being  made  out,  taken  it 
and  refused  either  to  return  it,  or  to  pay 
the  amount  due,  to  the  prosecutor. 

This  was  an  indlcbment  for  having  atolaa  a 
reteipt  stamp.  It  appeared  that  the  prose- 
cutor was  in  the  prisoner's  employ  as  time- 
keeper, and  that  there  was  a  balance  due  to 
him  for  wages  of  4i.  odd,  which  the  prisoner, 
after  having  aeveral  Umes  been  requested  to 
pay,  agreed  to  settle.  The  prosecutor  filled  up 
a  sixpenny  stamp  for  the  amount,  when  the 
prisoner  took  it  in  his  hand  and  refused  either 
to  TOiy  the  money  or  return  the  receipt. 

On  the  trial  at  the  last  Swansea  Epiphany 
Sessions,  the  prisoner  was  convicted,  subject 
to  the  question  whether  the  proseeutor  had 
such  property  and  possession  in  the  receipt  as 
to  enable  him  to  support  the  conviction. 

Terry  in  support. 

The  Court  said,  that  akhougii  Ae  prisoner's 
conduct  was  frauchilent,  it  did  not  amomt  to 
an  offence  puaishablfr  at  law,  and  the  eeavic- 
tion  was  accordingly  quashed. 


Wkt  Hegal  OfisEerbev^ 
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COMMON  LAW  PBOCEDURE  BILL. 


AMENDMENTS    OF  COMMITTBE. 

This  important  measare,  which  was 
framed  with  the  iatention  of  eflfiM^tins  an 
extensire  change — perhaps  we  should  be 
justified  in  substituting  the  word  revolution 


of  CoiniDODs  has  been  connderablj  reduced 
is  balk  since  it  was  iirst  printed,  and  con« 
tnna  229,  instead  of  280  sections.  The 
instances  are  not  numerous  in  which  fresh 
ebuses  hare  been  introduced,  but  many 
sections  hanre  been  struck  out  bj  the  Select 
Committee.  For  example,  the  Bill,  as  it 
was  read  a  second  time,  proposed  to  abolish 
—in  the  whole  system  of  Common  Law  I  the  various  forms  of  action,  and  tui  dedare, 
Phictice  and  Pleading;,  after  being  referred  that  a  statement  of  the  cause  of  action  good 

in  substance  sbodd  be  sufficient  without 
adherence,  to  anj  particular  form  of  action, 
and  then  followed  a  series  of  clauses  profes- 


to  a  Select  Committee  of  the  House  of 
Lords,  at  an  early  period  of  the  Session, 
has  at  length  found  its  way  to  the  House 

of  Commons,  supported  by  the  unanimous  j  sedly  framed  with  a  view  of  precluding  the 
siDction  and  approval  of  the  Law  Lords,  doubts  that  may  arise  from  the  disuse  of 
and  unless  it  should  miscarry  from  some  the  technical  forms  of  action  heretofoie 
accidental  circumstance,  wholly  irrespective  |  adopted.  The  Select  Committee  disap^ 
of  its  merits,  will  probably  be  the  only  bind- 1  proved  of  the  clause  reniiering  adherence 
ing  authority  upon  matters  of  Common  Law  1  to  the  technical  forms  of  action  unnecessary, 
Practice  on  the  first  day  of  Michaelmas  next,  land  consequently  the  variotis  sections  in- 
wben  it  is  expected  to  come  into  full  opera- '  tended  to  prevent  the  abolition  of  esta- 
tion.  The  nature  and  scope  of  the  altera-  '  blished  forms  from  operating  unjustly  be* 
tioas  proposed  to  be  introdneed  by  the! came  superfluous  and  are  omitted.  The 
BiO,  have  been  repeatedly  adverted  to  and  !  section  is  retained,  however,  by  whish  it  is 
diseossed  in  these  pages,  and  it  is  now ;  enacted,  tliat  different  esAises  of  action  by 
intended  only  to  direct  attention  to  the  |  and  against  the  same  parties  and  in  the 
onendments  of  an  important  character  made ;  same  right  may  be  uniied  in  the  saane  suit. 


IB  Committee   and    subsequently  adopted 
by  the  House  of  Peers. 

Some  provisions,  rehtmg  to  warrants 
founded  upon  writs  of  execution,  and  the 
imeedings  in  the  aottoa  of  ejcctaaeol,  were 
submitted  by  Lords  Truro  and  Denman 
respectively,  on  the  occasion  when  the  Bill 
was  read  a  third  time  in  the  House  of 
Lords,  but  these  amendments  were  not,  as 
cfroaeoosly  announced  in  the  newspaper 
nports,  adopted,  but  the  proposed  clauses 
were  wididrawn  by  the  noble  moversy  upon 
^  imderstandine   that  (hej   woi^d   be 


but  is  provided  that  this  shall  not  extend  %(t 
replevin  or  ejectment,  which,  as  oar  readers* 
are  aware,  are  wholly  anomalous  pvoceed- 
ings.  It  is  also  enacted,  that  pleas  ^ood  in 
substance  are  not  to  be  deemied  objectiafi<- 
able,  because  they  treat  the  dednratioa  as 
framed  for  a  breach  of  contract  or  a  tort. 

The  clauses  relaling  to  Ike  joindec  ef. 
parties  in  Commoa  Law  aetkus,  which 
were  the  subject  of  lengthened  exnlaaaitisaj 
and  commentary  in  a  former  Nttmoer,  (voL 
43,  p.  426,)  have  now  heen  Mdiaeed^  auaw 
plified.  and  we  venture  t»  tJfaiitk  malcriaUy 


hptij^t  Ibrward  in  the  next  Session  ^of  improyed.    The  daoso  pwvidiiig  tfasL  tkie 

lyhament  and  embodied  in  a  substantive  joinder  of  too  nuuiy  phiatift  shmild  aatbe. 

^Msoie.  fatal,  but  that  the  plaintiffs  entitled  may 

The  Bin  which  is  now  before  the  House  recover,  and  the  defendant  have  the  benefit 
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of  anj  defence  available  if  the  action  had  |  not  so  manifest,  as  in  many  other  of  the 
been  originally  brought  by  the  proper  plain- 1  instances  in  which  the  Bill  has  been 
tiffs,  is  omitted,  but  power  is  given  to  the  amended. 

C^urt  and  Judge  to  amend  before  or  at  the  |  Towards  the  conclusion,  the  following 
trial  in  every  case  in  which  there  has  been  a ;  clause  has  been  introduced  into  the  fiiU, 
nonjoinder  or  a  misjoinder  of  plaintiffs.  In  '  witli  the  avotred  purpose  of  rendering  in- 
like  manner  the  joinder  of  too  many  defend-  junctions  and  orders  to  stay  proceedings 
ants  may  be^amendcd  bfeFore  or  at  the  trial,   more  effectual.     It  is  new  in  substance  and 

With  respect  to  the  language  and  form  |  form  : — 
of  pleading  in  general,  as  the  Select  Com-  ..  i„  ^^^^  ^^^^^^  ^^-^  ^,  proceediog  in 
mutee  deemed  it  expedient  that  the  tech- 1  ^^y  q^^^^^  ^f  {^^  or  Equity  shall  b«  com- 
nical  language  of  pleading  shotlld  not  be ;  meoceil,  sued,  or  prosecuted,  in  disobedience 
abolished,  and  that  assumpsit,  debt,  trc^s- ;  of  and  contrary  lo  any  writ  of  injunction,  rule, 
pass,  covenant,  and  case,  should  not  in  or  order  of  either  of  the  Superior  C«urt»  of  Law 
future  be  mere  unmeaning  words,  it  of  :««■••  liquity  at  Westminster,  or  of  any  Jud^e 
course  became  necessary  to  reject  the  pro- '  ^^^reot,  ui  any  other  Court  than  that  by,  or  in 

vision  which  declared,  that  pleadings  gW  j  ^'^'^  V""'^  T"^T  "iJi.  fK!nr^uct!^!i*i 
t   ^  1      1 J  1  /if  •     .    ^  '.L     ^  or  rule  or  order  made,  upon  tbc  production  to 

msubsance  should  be  suiiiaent,  without  |  ^^^  ^^^^^  ^^1,^^  ^^„^^ '^^  5"^^^,  ^^e^^^ 
regard  to  langna^  or  manner.      The  only  ^./j^  ^f  injunction,  rule,  or  order,  the  i^aid  other 
cases,  however,  in  which  pleadings  are  to  i  Court  (in  which  such  action,  suit,  or  procecd- 
be   deemed   insufficient  for   defects  which   in;;^  may  be  commenced,  prosecuted,  or  uken], 
could  heretofore   only  be  objected   to  by 


special  demurrer,  are  those  provided  for 
by  the  following  section,  which  as  it  is  new 
as  well  in  structure  as  effect*  is  copied  with- 
out abridgment  s — 

"The  pleadings  in  any  action  maybe  ob- 
jected to  by  special  demurrer,  on  the  grounds 
of  duplicity,  argumentativeness,  or  uncertainty, 
if  the  effect  of  such  duplicity,  arf(umentative- 
ness,  or  uncertainty  shall  be  to  embarrass  or 
mislead  the  opposite  party,  and  upon  the  argu- 
ment of  such  8[)ecial  demurrer  the  Court  ^hall 
give  judgment  according  to  the  validity  or  in- 
tialidity  ff  the  objections  taken  by  such  special 
demurrer,  (in  which  respect  such  judgment 
shall  not  be  subject  to  be  reversed  on  error,) 
and  according  to  the  substance  of  the  plead- 
ings, or  shall  give  leave  to  amend  on  ^uch 
terms  as  shall  seem  fit  to  such  Court,  and  the 
judgment  of  the  Court  shall  be  so  entered  upon 
the  record,  that  it  shall  appear  whether  such 
judgment  proceeds  upon  the  sufficiency  or  in- 
sufficiency of  the  pleadings  in  substance,  or 
upon  the  sufficiency  or  insufficiency  of  the  ob- 
jection taken  by  such  special  demurrer.'* 

On  the  whole,  it  may  be  considered,  per- 
haps, that  the  Law  Lords  have  dealt  more 
tenderly  and  indulgently  with  the  long 
eatablislied  and  much  abused  system  of 
pleading,  than  those  who  framed  the  pre- 
sent Bin.  Many  of  our  readers  are  com- 
petent to  judge  whether  the  abuses  of  plead- 
ing have  not  been  at  least  as  effectively 
dealt  with  by  the  amended  Bill. 

The  Select  Committee  have  struck  out  of 
the  Bill  the  important  clause  which  rqiealed 
ao  much  of  any  Act  of  Parliament  as  enti- 
tled p«ti«B  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence  under 
that  plea.    The  reasons  which  induced  their 


or  any  Judge  thereof,  shall  stay  all  further 
proceedings  contrary  to  any  such  injunction, 
rule  or  order,  and  thenceforth  all  further  and 
subsequent  proceedings  shall  be  utterly  null 
and  void  to  all  intents  and  purposes  :  Provided 
always,  that  nothing  herein  contained  shall  be 
held  to  diminij-h,  alter,  abridge,  or  vary  the 
liability  of  any  person  or  persons  commencing, 
suing,  or  prosecuting  any  such  action,  suit,  or 
proceeding  contrary  to  any  injunction,  rule,  or 
order  of  either  of  the  Courts  aforesai'l,  to  any 
attachment,  punishment,  or  other  proceeding  u> 
which  any  such  person  or  persons  art*,  may,  or 
shall  be  liable,  iu  canes  of  contempt  of  vitli^df 
the  Courts  aforesaid,  in  regard  to  the  com- 
mencing, suing,  or  prosecuting  such  action, 
suit,  or  proceeding." 

It  is,  of  course,  quite  possible  that  the. 
Bill  may  still  undergo  further  changes 
during  its  progress  through  the  Commons, 
but  the  prevailing  impression  is  that  it  will 
be  accepted,  even  by  those  it  does  not 
satisfv,  as  an  important  practical  measure 
by  wLich  the  proceedings  of  the  Superior 
Courts  of  Law  will  be  disencumbered  of  a 
multitude  of  useless  proceedings  which 
tended  to  produce  delay  and  increase  ex- 
pense, without  any  equivalent  advantage* 


THE  CHANCERY  PROCEDURE  ACT. 

Wm  laid  before  our  readera  last  week  (p» 
76,  atiie)  the  substance  of  the  Bill  for  car^ 
rying  into  effect  the  Commissioners'  Report 
on^e  practice  and  course  of  proceedii^  ia 
the  Court  of  Chancery,  as  amended  ip. the.. 
Select  Committer  of  the  House  of  I^rdsi^ 


and  now  before  the,  Hous^  of  Cosiimona*.^ 

There  can  be  no  doubt  that  the  BiQja 

lordaKipa  to  c6me  to  this  determination,  are  for  the  most  part  a  very  beneficial  measure.. 


The  Chancery  Procedure  Act. 


9.1 


The  recommendations  of  the  Commissioners 
and  the  suggestions  contained  in  the  Report 
of  the  Incorporated  Law  Society  have  been 
adopted  (with  some  exceptions)  either  in 
this  Bill  or  the  Bill  for  the  abolition  of  tiie 
office  of  Master.     Both  brandies  of  the 
Profession   being  generally  agreed  on  the! 
proposed  measures,  we  earnestly  hope  that  | 
DO   untoward  circumstance  will  occur    to! 
prevent  the  Bills  from  being  passed  this 
Session.  • 

Notwithstanding  the  general  concurrence 
which  seems  to  prevail  on  the  subject,  H 
might  be  expected  that  some  doubts  and 
exceptions  would  arise  and  some  further 
improrements  be  suggested.  We  have  had 
an  opportunity  of  perusing  the  petition  of 
the  Metropolitan  and  Provincial  Law  Asso- 
ciation which  was  presented  to  the  House 
of  Lords  last  week,  containing  some  practi« 
cal  suggestions,  from  which  we  extract,  in 
substance,  the  following  points  : — 

The  matters  with  which  the  Bill  proposes 
to  deal  come  within  the  daily  experience  of 
Solicitors,  and  they  therefore  feel  that  bein^r 
qoalified  to  judge  how  far  the  metixure  will 
work  effectually,  and  in  what  respect8  it  may 
be  improved,  it  is  a  duty  they  owe  to  the 
fottors,  whom  they  represent,  and  to  the  pub- 
lie,  to  submit  their  views  to  the  Legislature. 

TB«  iKCOlfVSfiflBNCB,    DBtAY,   AND    XX« 
.       PBN8B  OP  PBINTIKB   BILLS. 

The  circvmatance  of  Bills  heing  subject 
to  be  amended  from  time  to  time  will  be  aii 
iasuaaonntable, difficulty,  both  as  regards  the 
inconvenience  and  expense  of  the  new  |>]an. 

Even  if  a  ready  reference  to  the  Bill  were 
ever  so  essential,  yet  without  regard  to  the  in- 
cnased  labour  wfaieh  will  be  thrown  upon 
Sofidtors,  necessarily  involving  an  increased 
dbirxe»  the  filing  of  every  Bill  or  Claim 
under  the  system  of  printing,  will,  upon  an 
iverage,  delav  the  taking  of  the  first  proeeed- 
ings  for  relief  for  a  week  at  least,  ana  will  in 
tn  cases  be  inconvenient^  and  in  many,  be  a 
venr  serious  evil, 

A  Bill  under  the  present  system,  whatever 
be  its  length,  can  be  filed  within  12  hours, 
from  the  time  the  draft  has  been  eompleted, 
but  if  a  staff  of  .printers  could  be  Iwd  al* 
wsjrs  ready  to  begin  the  work,  the  corrections 
tad  revisab  of  the  proofs  would  necessarify 
oecasion  delay,  even  if  no  time  be  lost  by  the 
prioter,  three  examinatkMis  at  least  being  re* 
foiled,  instead  of  one. 

If  upon  examining  the  proof,  any  addition 
or  important  alteration  should  be  required,  not 
oidy  forther  delay,  but  increased  expense  must 
be  mcnrred  t  and  in  comparing  the  expense  of 
prin^g  with  that  of  eopying,  this  shocdd  be 
taken  into  account. 

It  is  a  mistake  -to  snppoae  because  the 
pvinters  to  the  Houses  of  Parliament,  who  are 
obfiged  lo  keep  up  a  large  staff  to  do  the  work 


of  the  country,  can  at  all  times  command  the. 
services  of  that  staff,  for  printing  within  a  fbw 
liours  any  document,  however  long,  that  ordi- 
nary printers  can  be  found  ready  to  take  up 
work  at  a  moment's  notice,  and  to  set  aside  all 
other  business  to  print  Bills  in  Chancery. 
^'In  the  case  of  copying,  the  work  has  to  go 
through  the  hands  or  one  party  only ;  but  in 
the  case  of  printing,  the  suitor  will  have  to  de- 
{lend  upon  the  activity  of  at  least  three  persons 
— rthe  compositor,  the  pressman,  and  the  reader, 
without  reference  to  the  necessary  examination 
with  the  draft,  to  inaure  correctness. 

In  considering  the  question  of  convenience, 
it  has  been  overlooked  that  if  the  Bill  be 
printed  with  riders,  showing  the  amendments^ 
tied  up  with  copied  papers,  the  perusal  thereof 
and  reference  thereto,  and  to  all  the  riders  and 
amendments,  instead  of  being  facilitated,  will 
be  made  more  troublesome  and  inconvenient 
than  it  now  is. 

MANY  OBDBR8  SHOULD  BB  MADB  AT 
CHAMBBRB. 

A  great  portion  of  the  expense  at  present 
attendinf(  Chancery  proceedings,  is  caused  by 
the  necessity  of  instructing  Counsel  to  apply 
to  the  Court  upon  minor  and  unimportant 
questions,  which  do  not  require  any  Iqp^l  ar-> 
gument.  Now  the  '  amendments '  made  have 
to  a  great  extent  withdrawn  the  provisions  for 
remedying  this  evil,  which  were  contained  in 
the  Bih,  as  presented  by  the  Lord  Chancellor; 
and  in  its  present  shape  the  Bill  will  actually 
increase,  instead  of  otmioish  this  source  of 
expense.  It  is  submitted  that  all  the  powers 
and  authorities  which  are  given  by  the  Bill  to' 
the  Court  should  be  equally  given  to  the  Jndge» 
and  that  it  should  be  left  to  his  discretion  to 
determine  what  matters  may  properly  be  dis« 
posed  of  in  Chambers,  and  what  nqmre  to  be 
heard  in  open  Court. 

llie  expense  of  an  application  to  the  Court 
in  cases  where  there  are  only  defendants  ap- 
|)earing  by  two  solicitors,  which  is  very  moch 
under  the  average,  is  never  less  than  20/.,  and 
frequently  more  than  double  that  amount; 
whilst  the  expense  of  an  application  to  a  Judge 
at  Chambers  would  probably  not  exceed  in 
such  cases  %l,  or  a/. 

By  the  1  &  a  Vict,  c.45  s.  1,  all  the  powers 
possesned  by  a  sincrle  Judge  of  the  Superior  ' 
Courts  of  Common  Law,  when  sitting  in  Court, 
are  conferred  upon  the  Judges  sitting  at  Cham* 
hers,  and  this  provision  has  been  found  very  ' 
beneficial  to  the  auitors,  and  has  worked  ex- 
tremely well. 

The  Equity  Judges  indeed,  have  Ion  ff  been 
in  the  habit  of  making  ordert  in  cases  ofemer- 
gency,  upon  the  application  of  Solicitors,  in 
their  private  rooms;  but  in  order  to  ^et  such . 
orders  drawn  up  by  the  Registrars,  it  is  neces*  ' 
sary  to  product  a  brief  marked  by  Counsel«-r« 
a  practice  which  shows  the  great  advantuj^ 
and  even  the  practical  necessity  of  such  a  ms- 
tinetion  as  here  sugpfested,  being  vested  in  the 
Judges,  but  which  is  at  present  clogged  by  the 
utterly  useless  expense  ot  the  brief  of  Counsel. 
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'SCOGX8TIONS   ON   DETAILS  O^  PRACTICB. 

It  is  also  suboulted  that  it  woidd  be  an 
advantage  if  the  j^ntiff,  before  fiUog  hie  Bill, 
p^ere  entitled  to  serve  upon  the  defendant  a 
subpcena  or  summons,  requiiin|(  him  to  ap^ 
pear,  and  this  plan  would  be  eztreiBely  useful 
in  cases  where  a  defendant  is  about  to  abscond, 
and  the  Bill  should  not  be  filed  until  a  limited 
time  after  service  of  the  subpoena  or  sammons, 
^oept  at  the  peril  of  coats,  it  such  filiiiff  should 
be  thought  improper  by  the  Court  or  Judge. 

All  process  of  contempt  f«)r  not  i^»pearing 
should  be  abolished ;  it  has  in  effiact,  by  the 
rfecent  alterations,  become  un necessary,  and 
the  plaintiff  should  not  be  at  liberty  to  use  it, 
fbr  tne  imprisonment  of  an  obstinate  defendant 
is  productive  of  great  evil,  and  should  not  be 
T6sorted  to  except  in  cases  of  absolute  necessity. 

Suitors  ought  to  have  the  right  of  serving 
process  to  appear;  and  notices  of  any  proceed- 
lUgs  in  the  course  of  a  suit  without  leave  of  the 
Court,  upon  parties  either  within  or  out  of  the 
jurisdiction,  subject  to  the  Court  or  a  Judge 
determining  the  service  to  be  valid,  or  not, 
upon  the  facts  relating  to  it  bang  subsequently 
brought  under  their  notice. 

Much  difficulty  at  present  arises  in  serving 
piDrties  who  are  not  accessible,  and  especially 
m  foreclosure  suits,  and  suits  against  judg- 
ment creditors.  More  extensive  powers 
should  therefore  be  given  to  the  Court 
and  the  Judges,  for  allowing  substituted 
service;  and  particularly  in  cases  where 
regular  service  cannot  be  effected,  the  Court 
or  Judge  should  be  empowered  in  their 
discretion  to  bar  the  rights  of  absent  parties 
by  advertisements  to  be  inserted  in  the  public 
newspapers,  or  by  such  other  notices  as  the 
special  circumstances  of  each  case  will  admit 
of, — ^much  costs  and  great  delay  being  occa- 
sioned b^  the  present  practice,  in  consequence 
of  the  lunited  power  possessed  by  the  Court 
to  deal  with  absent  parties. 

Much  facility  will  be  afforded  by  allowing 
causes  to  be  heard  on  motion ;  but  it  4s  essen- 
tial that  regulations  should  be  made  for  setting 
down  in  a  paper,  motions  of  whatever  descrip- 
tion, so  that  a  suitor  may  know  so  far  as  prac- 
ticable when  his  case  may  be  heard,  and  be 
assured  that  it  will  be  taken  in  its  turn.  The 
present  system  is  productive  of  great  expense 
to  the  suitor,  and  great  inconvenience  to  the 
Solicitors  and  the  members  of  the  Junior  Bar. 

Provisions  should  likewise  be  inserted  in 
the  Bill  for  taking  pleas,  answers,  and  dis- 
claimers, or  examinations,  as  well  within  as 
out  of  the  jurisdiction  by  any  person  anUio- 
rised  to  administer  oaths,  and  a  commission  for 
the  purpose  should  be  only  necessary,  where 
ttie  oath  cannot  otherwise  be  conveniently 
administered. 

Again,  increased  facilities  should  be  given 
fdjr  the  administration  of  oaths,  and  for  filing 
affidavits  made  out  of  the  jurisdiction  without 
verification  of  the  signature  of  the  person  ad- 
ministering the  oath,  agreeably  to  the  ample 
provisibas  of  the  Joint  Stock  Companies 
Windix^'-^up  Amendment  Act,  1849  (12  &  13 
Vict,  t,  108,  s.  24}« 


Provision  should  also  be  made  for  the 
transmission  by  post  of  the  depositions  of 
witnesses. 

The  Court  or  a  Judge,  upon  the  applies^ 
tion  of  either  party,  at  any  time  should  be  at 
liberty  to  direct  that  the  evidence  should  be 
taken  either  wholly  vivd  voce,  or  partly  md' 
voce^  and  partly  by  interrogatories,  or  partly  by, 
affidavit,  upon  such  terms  as  to  costs,  or  other- 
wise, as  may  be  deemed  right,  with  power  to 
direct  security  to  b&  given  kir  all  or  any  part 
of  the  costs. 

The  rules  for  admission  o^  documents  at 
Common  Laxv,  made  under  the  Act  3  &  4, 
W.  4,  c.  42,  have  been  found  of  great  value, 
and  the  Solicitors,  for  the  las:  10  years,  have 
frequently  applied  to  the  Judges  for  similar 
rules  in  Chancery,  but  hitherto  without  effect. 

Powers  should,  be  gii-en  to  the  Court  to 
make  rules  for  requiring  admissions  to  be 
made  upon  such  terms  as  the  Judge  may  see 
fit ;  and  the  Judge  should  have  a  discretionary 
power  to  authorise  admissions  in  cases  :of 
married  women,  infants,  or  persons  otherwise 
under  disability,  and  out  of  the  jurisdiction  of 
the  Court. 

The  power  of  the  Court  of  directing  per- 
sons to  be  made  parties  to  the  suit,  should  not 
be  confined  to  the  hearing  of  the  cause,  bat 
the  Judge  should  be  at  liberty  to  exercise  such 
discretion  at  any  time. 

The  Clauses  empowering  the  Judge  to 
proceed  without  Bill  or  claun,  should  be  ex- 
tended to  all  cases  whatever,  living  it  to  the 
Judge  in  each  case  to  proceed  or  not  without  a 
forimd  writ ;  and  the  Judge  should  have  power' 
to  stay  suits  iastitvted  by-creditors  or  legatees, 
for  the  adminiBtratio&  of  estataa  already  under 
the  administration  of  the  Court. 

The  service  of  a  subpoena  or  writ  of  enm-^ 
mons  on  a  party  now  required  to  be  brought 
before  the  Court  by  Supplemental  Bill,  should 
be  sufficient  for  the  purpose,  without  uaay  order 
of  course,  and  orders  of  oonrse  should  be  en- 
tirely abolished. 

It  should  not  be  made   iniperativt  on  the  ' 
Judge,  but  left  to  his  diecretton  to  direct  an  ' 
abstract  of  the  title  to  property  ordered  to  be 
sold  to  be  submitted  to  Counsel,  as  the  suitor 
ought  not  to  be  subjected  to  the  expense  of 
such  a  step,  in  cases  where  the  property  is  of  • 
small  value,  or  where  the  title  is  simple,  or  has 
recently  been  investigated. 

The    provisions    requiring    the  Courts  of 
I^aw  to  send  a  case  for  the  opinion  of  an  £quitf 
Judge,  where  the  plaintiff  has  an  equitable 
estate  or  interest  only,  should  be  altered  by  " 
allowing  the  Jud^e  either  to  sTBdsuch  a  case,  ' 
if  he  should  see  fit,  or  to  determine  the  equita^  ] 
ble  question,  if  he  should  deem  it  right  to  do  so.;  .* 

Arrangements  should  be  made  for  the  more 
speedy  transaction  of  business  at  the  Regis-- • 
trar's  office;  and  the  settHng  of  minnte6,«nd'  •> 
drawing  up  orders.  -  *  '* 
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ABOLITION  OP  THE  MASTERS' 
OFFICES  IN  CHANCERY. 

Upon  the  introduction  of  the  Bill  for 
dmlisliing  the  Masters'  Offices^  it  was  sug- 
gested in  these  pages,^  that  the  Bill  did  uot 
contain  any  adequate  provision  for  the  dis- 
charge of  the  indispensable  duties  now  per- 
forated with  greater  or  kea  effidencj  in  the 
^Anteca'  Oifices.     Let  Ihe  existing  Equity 
fodgea  work  as  aeafensly  and  nnrerotttinglj 
ss  k  is  possible  thej  can,  and  yet  they  will 
be  unable  satisfactorily  to  dispose  of  the 
Court  and  Chamber  business  tO|;ether.   The 
business  of  the  Courts  stands  still  whilst  the 
Equity  Judges  are  engaged  at  Chambers, 
acid  the  Chamber  boameM  mnat  lialt  whilst 
the  Judges  are  sitting  ia  open  Conrt.     The 
obAj  remedy  for  this,  as  forcibly  and  con- 
Tincingly  put  forward  in  the  petition  of  the 
Metropolitan  and  Provincial  Law  Associa- 
tion, printed  in  our  last  Number,  (page  77,) 
is  to  augment  the  number  of  the  Equity 
Judges,  having  two  Judges  to  each  Court, 
so  that  one  JudiKe  should  dispose  of  the 
Coart  bosiness  whilst  the  second  is  engaged 
at  Chambers,  and  each  Judge  devote  a  day 
akemately  to  the  one  and  the  other.    This 
iitheuiost  obvious, ;  it  might  be  said  the 
only,  arniugement  by  which  the  suitors  and 
the  public  can  be  secure  that  the  new 
wcheaie  will  not  fail  Aom  a  deficiency  of 
jidioiai  and  administrative  strength. 

It  ifl  said  that  the  economical  spirit  which 
prevuls  in  the  Legistatnre  precludes  the 
expectation  that  any  proposal  to  increase 
the  number  of  Equity  Judges  would  be 
sanctioned    by  Parliament*     It  is  to  be 
lamented  that  other  branches  of  the  public 
8errioe»  as  well  as  the  administration  of 
jmliee,  faare  not  more  of  the  attention  and 
ngnd  of  onr  eooooraical  legislators,  bat  it 
18  nonstrons  that  in  a  conntry  where  there 
is  much  wasteful  expenditure,  an  important 
experimenf.  like  that  which  is  involved  in 
the  transfer    of   the   jurisdiction    of  the 
Uaaters  in  Chancery,  should  be  imperilled 
by  the  paltry  apprehension  that,  it  would 
be  attended  with  a  present  increase  of  ex- 
pense.    That  the  increase  would  be  tem- 
porary is  manifest,  for  the  ultimate  saving 
by  the  abolition  of  the   Masters'  Offices 
would  more  than  compensate  the  Treasury 
for  the  salaries  that  would  be  required  for 
fQur  additional  Vice-CbanoeUora. 

At  tkm  period  of  the  Setaion  it  would  be 
bopeleas  to  expeet  that  the  abolition  of  the 
Masters'  CMBoes  BiU  could  be  remodelled  in 
the  manner  necessary  to  provide  for  such 
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an  arrangement  as  that  whidi  has  been  sug-* 
gested,  consequent  upon  the  increase  of  the 
number  of  Equity  Judges.  Under  the  cir- 
cumstances, perhaps  the  best  arrangement 
that  could  be  made  is  that  suggested  in  the 
petition  already  alluded  to,  namely,  to  in- . 
duce  three  of  the  Common  Law  Judges,  to 
assist  the  Equity  Judges.  It  is  quite  true ' 
that  the  business  of  the  Superior  Courts  of 
Law  is  now  much  less  than  at  the  period 
when  a  fifth  Judge  was  added  to  each  of  three 
Courts.  It  must  be  remembered  however, 
that  the  abolition  of  the  Welsh  Judges  was  a 
part  of  the  scheme  under  which  the  Com- 
mon Law  Judges  were  increased  from  twelve 
to  fifteen,  and  that  although  the  town  busi- 
ness may  have  so  much  diminished  as  to 
enable  one  Judge  to  be  spared  from  each 
Court,  all  the  Judges  are  employed  during 
the  Circuits.  To  allow  one  of  the  Judges 
from  each  of  the  Courts  of  Law  to  as- 
sist the  Equity  Judges,  it  would  be  essen- 
tial before  the  next  Spring  Circuit  to  alter 
the  Circuit  arrangements. 

The  absurdity  has  long  been  manifest  * 
of  having  two  Judges  visiting  a  county 
town  with  only  two  or  three  civil  causes 
to  try  aud  perhaps  all  of  those  unde- 
fended. In  the  smaller  and  less  popu- 
lous counties,  one  Judge  may  dispose  of  the 
Assize  business.  Civil  and  Criminal,  without 
difficulty,  whilst  in  the  larger  counties,  unless 
the  Circuits  were  made  more  frequent,  the 
attendance  of  two  Judges  is  still  indispen- 
sable. With  the  facilities  of  transit  afforded 
by  railways,  there  does  not  seem  to  be  any 
insupcraUe  difficulty  in  having  three  or- 
four,  instead  of  two.  Circuits  annually,  and 
there  is  certainly  no  difficulty  in  the  Judges 
of  different  Circuits  mutually  assisting  in 
those  few  counties  in  which  tnere  happens 
to  be  a  considerable  number  of  criminals  for 
trial  and  also  a  heavy  Cause  List. 

We  trust  no  time  will  be  lost  in  making 
some  arrangement  to  meet  the  difficulty, 
which  manifestly  presents  itself  in  carrying 
into  operation  the  measure  for  the  abolitioa 
of  the  MasUrs'  Offices.  It  is  an  experi- 
ment of  the  utmost  importance,  in  the 
success  of  which  the  Public  and  the  Pro^ 
fession  are  deeply,  if  not  equally  interested. 
A  clause  has  been  recently  introduced  in 
the  Bill  giving  the  Lord  Chancellor  aotbo-^ 
rity  in  the  exercise  of  his  discretion,  if  l|^e 
deems  it  expedient,  to  refer  any  matter  to  one 
of  the  Masters.  It  roust  be  admitted,  how- 
ever, that  a  reference  of  new  matter  to  a  tri^ 
bunal  condemned  by  the  Legislature  and  by 
public  opinion,  would  be  moat  unsatiafagtory  • 
and  objectionable.  .t 
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MOTIONS  BEFORE  THE  LORDS 
JUSTICES. 

NOTICE.' 

From  this  day  until  the  24  th  July  next, 
inclosiTe  (but  not  later),  notices  of  motion 
that  in  the  ordinary  course  would  be  given 
for  the  Courts  of  the  Vice-Chancellors,  or 
any  of  them,  may  be  given  for  the  Court  of 
the  Lords  Justice^. 

The  motions  of  which  notice  shall  be  so 
given  will  be  heard  before  the  Lords  Justices 
in  turn  according  to  their  order  in  a  list  to 
be  made,  from  which  they  will,  on  days  to 
be  appointed  for  that  purpose,  be  called. 

But  the  Lords  Justices  will  not  (except 
on  appeals)  hear  motions,  of  which  notice 
shall  be  given  before  any  of  the  Vice- 
Chancellors  according  to  the  present  course, 
the  power  of  so  giving  notice  not  being  in- 
tended to  be  suspended  or  restricted. 

In  all  cases  appeal  motions  are  to  take 
precedence  of  original  motions,  except  that 
any  original  motion  which  shidl  have  been 
in  the  paper  is  to  have  precedence  of  appeal 
motions  which  have  not  been  in  the  paper. 

(Signed)     H.  Wood,  RegUirar. 
BegUtrar^a  Office,  3Ut  May,  1852. 

LAW  OF  ATTORNEYS  AND  SOLI- 
CITORS. 

LIBN   ON  TITLB   DEEDS. 

In  a  recent  case  before  the  Lords  Jus- 
tices, on  an  appeal  from  Tice-Chancellor 
Wigram,  (just  reported,)  it  was  held,  that 
the  lien  of  solicitors,  either  for  their  general 
bill  of  costs,  or  for  their  costs  relating  to  a 
conyeyance,  could  not  prevail  against  a 
mortgagee, — ^the  right  of  a  solicitor  in  re- 
spect of  his  lien  for  costs  being  no  greater 
than  the  right  of  the  client. 

The  facts  were  briefly  these: — ^A  pur- 
chaser of  property  subject  to  a  mortgage, 
executed  a  second  mortgage  before  the 
completion  of  the  purchase;  Afterwards  a 
thira  mortgage  was  created,  with  respect  to 
which  the  second  mortgagee's  conduct  was 
stich  as  to  give  it  priority  over  his.  The 
purchase  was  then  completed,  the  purchaser 
paying  off  the  first  mortgage,  and  taking  a 
eonveyance  to  a  trustee  for  himself. 

On  this  occasion  the  title-deeds  were 
handed  to  his  solicitors,  who  afterwards  took 
a  transfer  of  the  third  mortgage.  One  of 
tiie  solicitors  was  the  trustee  for  the  pur- 
chaser in  the  conveyance.  The  second 
mortga^  did  not  give  them,  nor  had  they 
iny  notice  of  the  security. 


The  circumstances  in  question  are  ad- 
verted to  in  the  course  of  the  judgment 
which  was  delivered  by  Lord  Justice  Crm- 
worth.     He  said — 

"  The  ar^ment  for  the  appellant  dirided 
it8elf  into  three  heads ;  first,  it  was  contended 
that,  independently  of  any  special  Gircom* 
stances,  the  lien  of  the  solicitor  must  prevail; 
secondly,  if  this  were  not  so,  etill  that  hen 
there  were  circumstances  which  would  give 
sach  a  lien  independently  of  any  general  right; 
and  ^hinUy,  it  was  argued  that,  even  if  there  ii 
no  lien  for  the  general  costs  due  to  the  soli- 
citor, still  there  is  such  a  lien  for  the  costs  of 
"and  incidental  to  the  procuring  the  convey- 
ance. 

"  On  the  first  point  we  think  it  clear  that  no 
such  hen  as  that  contended  for  exists.  The 
general  lien  of  a  solicitor  is  merely  a  right  to 
keep  back  from  his  client  the  deeds  and  papen 
which  he  holds  as  solicitor*  until  his  oiU  of 
costs  is  satisfied.  It  is  a  right  derived  entirely 
through  the  client,  and  therefore,  on  the  most 
obvious  principles  of  justice,  cannot  go  beyond 
the  right  of  the  client  himself.  If  the  client's 
right  to  the  deeds  which  came  to  the  hands  of 
the  solicitor  is  absolute,  so  will  be  the  right  of 
the  solicitor.  If  the  deeds  in  the  hands  of  the 
client  are  subject  to  any  rights  outstanding  in 
third  parties,  such  ri^phts  will  follow  them  into 
the  hands  of  the  solicitor.  These  consequences 
flow  so  immediately  from  the  nature  of  the  re* 
lation  subsisting  between  the  client  and  his 
solicitor,  that,  even  independently  of  autho- 
rity, we  should  have  felt  bound  by  the  prind* 
pies  on  which  they  dei>end.  But  we  have  the 
most  ample  authority  in  support  of  the  view 
we  take  on  this  part  of  the  case,  in  the  three 
cases  before  Sir  £.  Su^deu,  so  much  dwelt  on 
in  the  aigument.  We  allude  to  the  cases  of 
SmUh  V.  Chieke$ier,  2  Dm.  &  War.  393; 
Blumden  v.  Desart,  2  Dm.  &  War.  405 ;  and 
MoUmoorth  v.  /loMiw,  2  Jones  &  Lat.  35S.  In 
the  last  of  these  cases  it  was  expressly  de- 
cided, that  the  claim  of  a  party,  having  an 
equitable  right  a^nst  the  chent,  must  prevail 
against  the  solicitor  into  whose  hands  the 
deeds  had  come  after  such  equitable  right  had 
arisen.  Indeed,  the  principle  is  obviously  the 
same,  whether  Uie  right  affecting  the  client's 
interest  is  legal  or  equitable.  No  man,  as  was 
stated  by  Sir  E,  Sugdem  in  his  judgment,  can 
give  a  lien  to  his  solicitor  of  a  higher  nature 
than  the  interest  he  himself  has  in  the  deeds. 
Applying  then  these  principles  to  the  facts  of 
the  present  case,  it  appears  to  us  clear,  that 
(laying  aside  all  consideration  of  particular 
conduct)  the  solicitor  did  not,  on  the  comple- 
tion of  the  contract,  acquire  any  lien  on  the 
deeds  against  the  plaintifl^  If,  on  the  comple- 
tion of  the  contract  and  execution  of  the  con- 
veyance, in  January,  1843,  the  title  deeds  had 
been  all  handed  over  to  Lewis  himself,  and 
not  to  his  soliciton,  he  would  then  have  had 
them,  subject  to  an  equitable  claim  on  the  part 
of  the  plaintiff  as  mortgagee,  by  virtue  of^his 
mortgage  of  September,  1839;  and  if  Lewis 
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liad  not  then  put  them  into  the  hande  of  hie 
eolidton,  they  could  only  hare  held  them  sub* 
jeet  to  the  same  nght  at  had  attached  on  them 
m  the  hande  of  Lewie.  It  can  make  no  dif- 
ferenccy  that  inetead  of  comiof^  first  into  the 
luunds  of  Lewie,  and  from  him  to  the  soli- 
citon,  they  were  at  once  handed  by  the  vendor 
to  die  Bohcitore.  For  the  eohcitore,  in  so  ob- 
taining them,  obtained  them,  not  by  any  title 
pwramonnt  to  that  of  their  dient*  but  as  hie 
ainaite,  and  of  course  with  all  the  labilities 
which  would  have  attached  on  them  ff  they 
had  passed  first  into  the  hands  of  the  client 
and  from  him  to  the  solicitora. 

"This  disposes  of  the  first  head  of  the  ar. 
goment.  But  then  it  was  said,  secondly,  that 
whatever  may  be  the  general  doctrine,  here  the 
conduct  of  the  plaintiff  was  such  as  to  pre- 
clude him  from  insisting  on  his  title  against 
the  lien  of  the  solicitors  of  Lewis.  But  we 
can  discover  nothing  whatever  in  the  plaintiff's 
conduct  to  warrant  such  a  proposition.  When 
the  plaintiff  advanced  his  money,  and  obtained 
his  mortgage  deed,  in  September,  1839*  he  of 
course  emplo^  his  own  solicitor  to  act  for 
him.  All  which  can  be  alleged  against  him 
by  the  solicitors  of  Lewis  tiie  mortgagee  is^ 
diat  he  did  not  inform  them  of  his  security. 
But  he  was  under  no  obligation  to  give  them 
any  sQch  information,  nor  was  it  in  the  ordi- 
nary course  of  business  that  he  should  do  so, 
There  is  no  suggestion  that  he  meant  or 
wished  to  mislead  them.  There  was  nothing 
to  suggest  to  his  mind  that  it  could  be  of  im- 
portance to  the  solicitors  that  he  should  give 
ihem  notice  of  his  security.  Cases  may  un- 
doubtedly occur,  in  which  parties,  by  standing 
by  and  remaining  silent,  may  give  to  others 
rights  against  them,  in  the  same  way  as  if  they 

ebecn  active  in  making  representations! 
that  can  only  be  when  it  has  been  the 
doty  of  the  plaintiff  not  to  be  silent,  or  when 
the  party  remaining  silent  might  reasonably 
infer  that  snch  silence  would  be  taken  by 
others  as  sanctionmg  a  particular  course  of  con- 
doet  No  such  circumstance  exists  here.  The 
conduct  of  the  plaintiff,  for  aught,  at  least, 
that  appears,  was  just  what  might  be  expected 
from  a  man  inten<UDg  to  deal  with  perfect  fisir- 
nesi.  He  became  mortgagee,  employing  his 
own  solicitor,  and  took  it  for  granted  that  the 
mortgagor  and  his  solicitor  would  settie  their 
own  lights  among  themselves.  There  does 
not,  thereforn,  appear  to  us  to  be  anything  in 
the  conduct  of  the  plaintiff  depriving  him  of 
Us  ordinary  righta. 
''The  only  remaining  question  is  on  the 

et  whether  the  solicitors  may  not  have  a 
against  the  plaintiff,  though  not  for  their 
whole  demand  on  Lewis,  yet  for  so  much  as 
Rlates  to  the  obtaining  the  conveyance  of  the 
Lyppiatt  estate  from  the  vendors.  As  to  this 
toe  argument  was,  that  these  costs  were  in- 
curred for  the  common  benefit  of  the  plaintiff 
and  Lewis,  and  so  that  the  lien  of  the  solicit 
tors  ought  to  prevail  a^nst  both  the  one  and 
US  odier.    On  this  minor  point.  Lord  Justice 


therefon  ezpreat  my  own  opinion  only.  In 
my  opinion,  these  costs  do  not  differ  from  tho 
rest.  I  think  the  solicitors  have  no  lien 
against  the  plaintiff  for  the  costs  of  obtaining 
the  conveyance,  any  more  than  for  any  other 
part  of  their  bill. 

''  The  lien  of  the  solicitor  is  a  right  to  retain 
deeds  as  a  mode  of  enforcing  payment  of  a 
debt  due  by  the  pvtv  whose  deeds  are  re- 
tained.    It  IS  esaentidlly  a  right  arising  be- 
tween the  party  employed  and  his  employer. 
The  right,  when  once  constituted^  may,  under 
circumstances,  prevail  in  favour  of  the  soli« 
citor,  not  only  against  his  employer,  but  also 
against  parties  deriving  titie  under  his  em- 
ployer.   But  it  always  originates  from  the  ro^ 
lation  of  client  and  attorney,  i.  e.  employer  and 
employed.    Taking  this  to  be  a  correct  view 
of  the  law,  the  question  here  is,  who  employed 
Messrs.  Wathen,  Bassett,  and  Gumev,  to  ob- 
tain and  perfect  the  conveyance }    f^o  doubt 
when   they  had  completed  the   conveyance, 
their  services  inured  to  the  benefit,  not  only 
of  Lewis  the  purchaser,  but  also  of  the  pkin- 
tiff,  who  claimed  under  him.    But  I  do  not 
think  this  is  material.    If  the  case  coidd  be 
brought  to  the  point  that  the  solicitors  were 
acting  not  only  for  Lewis,  but  also  for  the 
plaintiff,  then  neither  Lewis  nor  the  plaintiff 
could  take  the  deeds  of  conveyance  out  of  their 
hands  without  paying  them  the  full  amount  of 
their  costs  incurred  in  preparing  and  perfect- 
ing them.      But  this  certainly  was  not  so. 
The  solicitors  were  the  solicitors  of  Lewis>  and 
of  him  only.    He  alone  employed  them.    He 
alone  was  liable  to  pay  them  for  their  services, 
and  against  him  alone,  therefore,  was  their  lien 
available  when  the  deed  came  into  their  hands. 
Their  right  is,  as  I  think,  precise^  what  it 
would  have  been,  if,  on  the  final  settlement  of 
the  purchase  and  execution  of  the  deeds,  the 
venaors  had  delivered  the  deeds  to  Lewis,  and 
he  had  handed  them  over  to  the  solicitors.    In 
such  a  case,  the  right  of  the  soUcitors  would 
be  only,  as  I  think,  to  hold  the  deeds  subject 
to  all  the  rights,  legal  and.  equitable,  affecting 
them  in  the  hands  of  Lewis,  and  therefore 
tiieir  right  was,  as  I  conceive,  subject  to  a 
prior  right  in  the  plaintiff  in  respect  of  his 
mortgage  of  September,  1839.    I  do  not  think 
there  is  any  distinction  between  these  deede 
and  the  other  deeds  in  the  hands  of  the  soli*, 
citors. 

"  The  result,  therefore,  is,  Uiat  the  decision 
of  Sir  James  Wigram  will  be  affirmed  in  every' 
respect,  and  this  appeal  must  therefore  be  dis- 
missed. And  Lord  J  ustice  Knight  Bruce  concurs 
with  roe  in  thinking  that  the  costs  of  the  appeal 
must  in  that  ease  follow  the  event,  and  so  be 
paid  by  the  appellants,  because   the  appeal 
reproducing  litigatfon  on  points  manifestly,  in  . 
the  opinioQ  of  both  members  of  this  Courtp 
properly  decided  bv  the  Vice  Chancellor,  has 
taken  a  range  widely  beyond  the  narrow  and  ' 
restricted  part  of  the  case,  on  which  alone  my  - 
learned  brother  entertains  any  doubt" 

There  was  another  question  raised  at  the 
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^etlifer,  ifUhc  Hen  Had  been  established,  it 
Tprottld  have  extended  to  the  debts  due  to 
all  the  successive  firms,  or  only  to  that  due 
to  the  last  firm  ?  whedier,  in  short,  aocord- 
ingi  to  the  doctirine  laid  down  Jn  re  For- 
-dLam,  16  Sim.  121,  the  lien  of  a  solieitor 
is  affected  bv  his  taking  a  partner,  as  that 
Tmrestion  did  not  arise  in  thig  case.  On 
that  point  the  Court  expressed  no  opinion. 
Pelly  V.  Wathan,  1  De  G.  M«N.  &  G.  16. 


HARDSHIP  OF  CERTiriCATE  TAX  ON 
OLD  PRACTITIONERS. 

To  the  Editor  of  the  Legal  Observer, 
Sir,— I  hope  nothin;?  will  intervene  to  pre- 
vient  the  passing  of  the  Bill  to  rescind   the 
Duty  on  Attorney's  Certificates. 

I  \ras  admitted  in  May,  1796,  and  am  now 
78  years  of  a;?c,  and  am  the  oldest  solicitor  in 
practice  in  Cornwall. 

I  ha\'e  had  a  large  family,  supported  chiefly 
by  my  Profession,  and  the  sums  I  j)aid  for  my 
certificates  from  1796  to  1851,  and  the  com- 
pound mterest  thereon,  would  have  been  of 
great  importance  to  me  in  ray  advanced  age. 

I  will  not  enter  into  the  injustice  of  the  Tax, 
because  it  has  elsewhere  been  ably  done,  but  a 
short  summai^'  of  what  I  have  expended  may 
be  read  by  many  who  have  not  had  opportunity 
to  enter  into  details  and  the  origin  of  the  Tax 
and  its  continuance  : — 

London      Country 
_        ,  Attoruey.    Attorney. 

Duly  laid  on  1784.  ..  5/.  ..  SI 
Duty  laid  on  1 804  . .  10/.  . .  61. 
Duty  kid  on  1815  ..  iS/.  ..  8/. 
I  paid  for  my  Certificates  from  1796      £ 

to  1851,  inclusive 378 

Compound   interest  thereon  at  5L 
Percent, 650 

£1,028 
Penzance,  ISih  Mai/,  1852.  R.  E. 

[If  our  respected  Correspondent  had  been  a 
London  Attorney,  the  amount  would  be  in- 
creased  to  about  1,400/.— Ed.] 


aUESTIONS  AT  THE  EXAMINATION. 


Trinitp  Term,  1863. 

1.   PRELIMINARY. 

1.  Whkrb,  and  with  whom,  did  you  serve 
your  clerkship  ? 

'2,  State  the  particular  branch  or  branches 
of  the  law  to  which  you  have  principally  ap- 
pFied  yourself  during  your  clerkship. 

•3.  Mention  some  of  the  principal  law  books 
which  you  have  read  and  studied.  ...  —  ^.^ .^ ^..^. 

4,   Have  you  attended  any,  and  what,  law  *be  jurisdiction  of  the  Court. 
lectares?  *        i*     ,  ,      - 
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5.  Stat?  some  of  the  prtaeipai  forms  of  ae> 
tlon  at  common  law^ 

G.  A  fMher  aftd  Ma  ebild^  a||ed  10,  re» 
ceive  injuries  by  a  collkiMToD  a  railway.  Statt 
by  wiiom  an  action  must  !>«  brought  for  corn- 
pen  iation  for  these  injtrries,  and  whether  it 
must  be  by  one  or  more  actions. 

7.  A  servant  is  driving  a  cwt,  (for  the 
master*^  benefit,)  and  runs  over  and  iniurn  I 
man.  Would  the  mnster  be  liable,  ana  if  so, 
what  miibt  be  the  form  of  action  ?  If  iht 
master  was  hinwelf  j>resenl,  and  sanctioned 
the  particular  act  which  caused  the  injury, 
wonld  that  make  any  difference  in  the  form  of 
action  ? 

8.  A  defendant  keeps  out  of  the  wajr,  and 
cannot  be  served  with  a  writ  of  summons. 
Has  the  plain  lift'  any  remedy  l>y  which  he  can 
proceed  without  effecting  such  service,  and, 
if  any,  explain  the  same,  and  how  it  can  be 
done  ? 

9.  A  .Judge  prives  a  ])laii>tiff  leave  to  arrest 
his  debtor,  who  is  abont  to  leave  the  country, 
upon  mesne  process.  What  steps  must  be 
taken,  and  upon  what  process  is  such  arrest  to 
be  effected,  and  when  the  defendant  is  arrested 
has  be  any  mode  of  getting  out  of  custody  if 
he  intends  to  dispute  the  debt  ? 

10.  A  defendant  is  served  with  a  writ  of 
summons,  and  the  plaintiff  proceeds  no  fur- 
ther. What  steps  mu«t  the  defendant  take, 
and  when,  to  enable  him  to  tenninate  such 
suit? 

1 1  .What  is  an  action  of  ejectment  ?  Is  there 
any  difference  in  commencing  that  and  an  ac- 
tion of  trespass  ? 

12.  If  an  action  of  ejectment  is  brought 
against  a  tenant,  can  the  landlord  come  in  and 
defend  his  interest  in  the  premises,  and  how  ? 

13.  In  an  action  of  ejectment,  a  defendant 
obtains  a  verdict.  Is  the  plaintiff's  claim  to 
the  premises  songht  to  be  recovered  barred  by 
such  verdict  ? 

14.  A*  has  an  action  brought  against  him 
by  B.,  a  carpenter,  for,  say,  250/.  A^  consi-^ 
ders  the  charges  exorbitant,  and  proposes 
through  his  attorney  to  pay  B.  170/.  and  his 
costs  then  incurred.  B.  declines  it.  This  is 
at  an  early  stage  of  the  cause,— say  after  writ 
served,  or  after  decIarMton,  and  before  plea, 
la  there  any  mode  by  which  A,  can  payor 
offer  to  pay  that  amount  to  BI,  so  a«  to  pre- 
vent his  lieing  li«ble  to  further  costs,  provided 
B,  does  not  succeed  in  recovering  more  thai- 
the  170/.  ? 

15.  A  defendant  demurs  to  part  of  a  dec!»» 
ration,  and  pleads  issuably  tb  the  remainder. 
What  course  must  the  plaintiff  take,  and  ho# 
is  the  actk)n  to  be  continued  ? 

16.  Has  any  altemtion  been  made  lately  by 
the  legislature  with  regarrl  to  evidence,  aad 
as  to  the  competency  of  interested  parties  as  • 
witnesses. 

17.  A  plaintiff  is  a  for^ipter  residing  oUt  af 

Has  the  de- 


llemdant  any  mode  of  preventing  the  losa  of  * 
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has  coetB,  m  ease  the  plauitiff  faah  in  his 
iittion  ? 

IS.  la  an  action  of  trespass,  defendant 
pleads  the  general  issue,  and  a  justification  to 
the  whole  declaratidn.  Verdict  for  the  de- 
fendant on  the  justification,  and  for  the  plain- 
tiff on  the  .plea  of  general  issue  without  da- 
mages. What  party  mil  be  entitled  to  the 
costs? 

19-  State  the  result  as  to  the  costs  in  the 
following  cases : — Where  a  juror  is  wthdrawn 
on  the  trial  of  a  cause.  Where,  in  an  action 
of  libel,  the  plaintiflT  recovers  onlf  55. 

III.    CONVEYANCING. 

20.  In  the  case  of  a  purchase  of  lands  by 
A,  the  conveyance  being  made  to  A.  and  his 
heirs  to  the  ordinary  uses,  to  bar  dower  in 
favour  of  B,,  (the  purchaser,)  with  a  potier  of 
•appointment  given  to  B.,  with  which  of  tbern 
should  the  covenants  for  title,  &c.,  be  entered 
into  ?  and  why  ? 

21.  Against  whom  is  a  voluntary  convey- 
ance good,  and  under  what  circumstances  does 
it  cease  u»>be  a  flaw  in  a  title  ? 

22.  For  what  periods  is  accumulation  of  in- 
come allowed,  and  when  are  trusts  for  accu- 
mulation void  in  toto,  and  when  only  partially 
void  ? 

23.  How  are  estates  tail  in  copyholds  barred, 
distinguishing  between  the  modes  of  barring 
legal  and  equitable  estates  tail  ? 

24.  In  what  cases  is  it  now  not  necessary 
that  the  formalities  required  by  the  instt^- 
ment  creating  a  power  should  be  observed, 
when  the  power  is  exercised,  and  what  forma- 
lities must  be  substituted  in  such  cases? 
Before  the  recent  Wills  Act  was  there  any  ex- 
ception to  the  rule  that  required  a  strict  ad- 
herence to  the  prescribed  formalities  ? 

25.  When  property  is  limited  (not  in  con- 
templation of  marriage)  to  the  separate  use  of 
an  unmarried  woman,  without  power  of  antici- 
pation, what  are  her  rights  in  such  property 
while  she  remains  unmarried,  and  what  are 
her  rights  and  those  of  her  husband  in  it, 
if  she  subsequently  marries  without  a  settle- 
ment? 

26.  What  is  the  difference  between  Common 
Law  dower,  and  dower  as  regulated  by  the  3  & 
4  W.  4,  c.  105  ? 

27.  In  what  case  will  a  devise  or  bequest  of 
real  or  personal  estate  not  lapse  by  reason  of 
the  death  of  the  devisee  or  legatee  in  the  life- 
time of  tesUtor? 

'28.  Define  contingent  remainders;  howwere 
they  formerly  capable  of  being  destroyed,  and 
what  means  were  usually  adopted  to  preserve 
them  ?  Has  thens  baeu  any  recent  change  in 
the  law  in  these  respects  ? 

29.  A  married  woman,  by  deed  enrolled  and 
^knowledged  and  executed  by  her  and  her 
husband,  conveys  and  assigns  her  reversion- 
ary interest  in  real  and  personal  estate  to  a 
Purchaser  for  valuable  consideration.  What 
is  the  effect  of  this  deed  on  the  real,  and  what 
on  the  personal,  estate  I 

30.  What  are  emblements  i 


31.  What  change  has  recently- been  xnadb  itt 
the  law  withrespeet  to  cHdms  for  emblemeilts, 
where  teotncki  detenmne  by  the  desth  of.tlid 
landlord,  such.landlord  being  tenant  foe  life  ^ 

32.  A.,  by  his  wiU^  giv^s  and  bequeaths' a 
legacy  of  200/.  to  B.  (a  stranger),  and  directs 
his  executors  to  psy  it  on  B/s  attaining  SI. 
B,  dies  under  21,  after  the  death  of  A., — wh^ 
is  entitled  to  the  Itgac}',  and  why  ? 

33^  Id  what  Court  or  Courts  should  a- will 
of  personalty  be  proved,  where  testator  kavei 
bona  notabilia  in  di#ere»t  dioceses  ? 

34.  Is  anything,  beyond  probate  of  the  will; 
necessary  in  order  to  perfect  the  title  of  a  per* 
son  to  whom  a  leasehold  estate  (for  years)  has 
Ijeen  given  by  will  ?  * 

IV.  EQUITY,  AND  PRACTICE  OF  THB  COURTS^ 

35.  If  property  be  given  to  the  separate  use 
of  a  woman  unmarried  at  the  time  of  the  gift^ 
will  the  separate  use  be  enforced  on  her  subse> 
quent  marriage ;  and  what  will  be  the  effect  an 
her  separate  use  of  the  death  of  her  subsequent 
husband,  and  what  the  effect  of  it  in  case  of 
her  contracting  a  second  marriage,? 

36.  Explain  the  difference  between  legal 
and  equitable  assets,  and  the  role  according 
to  which  they  are  respectively  administered 
among  creditors. 

37.  What  is  meant  by  the  term  "Tacking  " 
as  applied  to  mortgages?  and  can  a  second 
mortga<7ee  prevent  a  first  mortgagee  from 
tacking,  and  how  ? 

3S.  What  is  meant  by  "  Equitable  Waste?** 
Will  a  tenant  for  life  without  impeachment  of 
waste  b^-  restrained  from  committing  it  ? 

39.  A.  and  B.  claim  property  which  is  in 
C's  hands,  but  in  which  C.  has  no  interest. 
How  can  C  protect  himself?  If  C  had  him- 
self any  interest  in  the  property,  would  it 
make  any  difference  in  the  nature  of  his  pro- 
ceedings ?  ' 

40.  What  is  an  injunction?  Mention  the 
different  kinds  of  injunctions. 

41.  How  does  the  remedy  afforded  by 
Couits  of  Equity  for  breaches  of  contract 
differ  from  that  afforded  by  Courts  of  Common 
Law  in  like  cases  ? 

42.  Explain  the  method  in  which  evidence 
is  usually  taken  in  Equity.  ' 

43.  In  what  cases  must  asubpcenabe  served 
on  the  party  ?  and  in  what  cases  will  service 
on  the  solicitor  of  the  party  sufiiee  ? 

44.  If  a  defendant,  being  served  with  a  sub« 
poena  to  appear  and  answer,  should  not  do  so 
within  the  time  allowed,  what  steps  would  you 
advise  the  plaintiff  to  take? 

46.  What  is  the  effect  of  enrolfing  a  deene, 
and  are  decrees  generally  enrolled  ?- 

46.  If  a  solicitor  be  appointed  a  trustee  o» 
executor,  is  he  entitled  under  any  and  what 
circumstances  to  make  professional  chargei» 
against  his  eestui  que  trust  or  testator's  estate  ? 

4r.  If  a  plaintiff  neglect  to  prosecute  his 
suit;  stsrte  tne  proper  course  for  the  defendsot 
to  adbpt.  ' 

48.  When  a  person^  out  of  the  jurisdictioii 
of  the  Court  sues  in  Chancery,  will  he  be  placed 
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under  anvand  what  tenns  for  the  protection 
of  the  defendant  ? 

49*  What  is  the  process  for  compelling  a 
corporation  to  answer  a  bill  in  equity  I 

Y.  BANKBUPTCYy    AND    PRACTICB    OF    THB 
COUBT8. 

50*  What  are  the  requisites  to  support  a 
petition  by  a  creditor  for  an  adjudication  in 
Dankruptcy,and  to  obtain  adjudication  thereon  ? 

61.  Has  the  trader  any  and  what  tii;ne  to 
dispute  the  adjudication  i 

53*  State  the  usual  course  and  routine  of 
proceedings  at  the  several  public  meetings 
under  an  adjudication  in  bankruptcy, 

53.  What  is  the  effect  of  the  oankruptcy  of 
one  of  several  traders  in  partnership  ? 

54.  Describe  the  course  of  proceeding  against 
ft  trader  debtor^  by  demand  of  debt  and  sum- 
mons in  bankruptcy. 

55.  What  cour&e  is  open  to  the  trader 
debtor  to  take  upon  being  so  summoned,  in 
order  to  avoid  committing  an  act  of  bank- 
ruptcy ? 

56.  How  are  corporate  bodies  or  public 
companies  tp  prove  their  debts  in  bankruptcy  ? 

57'  How,  and  by  whom,  are  assignees  chosen, 
and  what  jurisdiction  has  the  Court  of  Bank- 
ruptcy over  the  choice  of  assignees  ? 

58.  Is  any,  and  what  priority  allowed  to  any 
creditors  ? 

59.  What  is  the  law  with  respect  to  property 
held  by  a  bankrupt  as  trustee  ? 

60.  In  what  circumstances  is  a  settlement 
made  by  a  trader  invalid  ? 

61.  When  can  goods  sold  to  a  trader  be 
stopped  in  transitu  ?    State  instances. 

62.  What  securities  held  by  a  creditor  must 
be  realise  before  be  can  prove  his  debt,  and 
what  securities  may  he  retain,  and  yet  prove  ? 

63.  How  is  he  to  proceed  in  order  to  realise 
such  securities  as  he  must  realise,  before  he 
can  prove  ? 

64.  What  is  the  present  law  with  respect  to 
the  bankrupt's  certificate  of  conformity  ? 

VI.    CRIMINAL   LA.W,  AND    PROCBEDINGS 
BBPORB  MAGISTRATES. 

65.  What  is  burglary,  and  within  which  of 
the  24  hours  must  it  be  committed  in  order  to 
constitute  the  offence  ? 

66.  Can  husband  and  wife  be  evidence  for 
or  against  each  other  in  crimind  cases  ? 

67.  Is  an  attorney  liable  to  serve  as  a  juror 
on  a  coroner's  inquest,  or  on  the  trial  of  a  cri- 
minal matter  ? 

68.  By  whom  and  in  what  manner  is  a  per- 
son appointed  a  justice  of  the  peace  for  a 
county?  and  is  it  necessary  that  he  should 
possess  any  and  what  property  qualification 
for  the  office? 

69.  Is  a  private  as  well  as  a  public  nuisance 
indictable  ? 

70.  If  a  person  pick  up  a  thing  when  he 
knows  he  can  find  the  owner,  and  instead  of 
returning  it  to  the  owner,  converts  it  to  his  own 
use,  Would  he  be  guilty  of  larceny  or  merely 
subject  to  a  civil  action  ? 


71.  Are  persons  stealing  dogs,  or  in  th^ 
possession  of  dogs  knowing  them  to  have  beea 
stolen,  liable  to  any  and  what  penslty  or 
punishment? 

72.  Is  the  stealing  or  destroying  title  deeds 
a  criminal  offence,  or  only  actionable  "u 
savouring"  (as  Blackstone  expresses  it)  '*of 
the  realty  ?" 

73.  Can  a  landlord  in  any  and  what  caie, 
and  in  any  and  what  manner,  recover  the  po»> 
session  ot  premises  which  is  withheld  after  the 
term  has  ended  or  been  determined  by  legal 
notice  without  bringing  an  action  of  ejectment? 

74.  Can  the  owner  or  occupier  of  land  expel 
by  force  anv  person  found  trespassing  upon  it, 
or  is  the  only  remedy  by  action  ? 

75.  Is  there  any  and  what  act  for  the  anptt^ 
hension  of  persons  trespassing  a&d  doiiiK 
damage,  and  can  they  be  taken  before  a  magis- 
trate without  a  warrant  ? 

76.  Is  it  lawful  to  set  a  man-trap,  spring- 
gun,  or  other  engine  which  is  calculated  to 
destroy  hunuin  life,  or  to  inflict  bodily  hurm 
in  any  and  what  place  or  places,  and  during 
what  time  of  the  24  hours  ? 

77*  Under  what  circumstances  may  persons 
playing  on  musical  instruments  in  the  public 
streets  be  required  to  desist  ?  and  if  they  re- 
fuse to  do  so,  what  is  the  mode  of  proceeding 
to  compel  them  ? 

78.  Have  justices  jurisdiction  over  appren- 
tices, where  no  premium  is  paid,  and  within 
what  amount  where  one  is  paid  ? 

79.  What  are  the  different  modes  by  which 
a  parochial  settlement  can  be  gained?  How 
and  before  whom  is  the  disnuted  settlement  pf 
a  pauper  to  be  tried  and  aecided,  and  if  the 
appellant  or  respondent  is  dissatisfied  with  the 
decision,  does  appeal  lie  to  any  other,  and 
what  tribunal  ? 


NOTES  OF  THB  WEEK, 


SITTINGS  IN  SRROB. 

This  morning  (June  1)  their  Lordships  as- 
sembled in  the  *'  Exchequer  Chamber  "  for  the 
purpose  of  appointing  the  days  on  which  their 
Lordships  would  sit  **'m  Error,"  after  the 
present  Term.  The  days  appointed  were  as 
follow : — 

For  "Errors'*  from  die  Court  of  Queen's 
Bench,  June  14  and  15. 

For  "Errors "  from  the  Court  of  Common 
Pleas,  June  16  and  17. 

There  are  no  **  Errors  **  from  the  Court  of 
Exchequer  for  these  sittings, 

LA.W   PROMOTION. 

The  Queen  has  been  pleased  to  constitute 
and  appoint  William  Edmondstoune  AyttnM, 
Esq.,  Advocate,  to  be  Sheriff  and  Steward  of 
the  Sheriffdoms  or  Stewartries  of  Orkney  and 
Zetland,  in  the  room  of  Charles  Neares,  Esq.» 
resigned.— -From  the  Limd<m  Gasetie  of  June  1« 


^ ^^ 


Not^  qf  the  WM^Siipmor  Courts :  Lord  CkaneeUor.^Lords  Juitice9.^RoU$. 


KXW  IffBlfBBB   or  PARLf/LMBNT. 

Charles  Pelham  Pelham  Clinton,  commonly 
wiled  Lord  CharU»  Ptlkom  Pelham  Clinton,  for 
Sandwich,  in  the  room  of  Charles  Winiam 


99 

Grenfell,  Eso.,  who  has  accepted  the  office  of 
Steward  of  her  Majesty's  Manor  of  Hemp- 
holme. 


RECENT   R|CI«IO||i   IN  THE  SUPERIOR   COURTS, 
AND    SqOET   NOTE8   OF     CASES, 

11     ,,     1^^^^  Ci.-mcenor.  I  b^  entitled  to  receive  any  dividends  or  profits, 

r  -^l?  I  «?.*•■"/•  '"*  ^^^^^  ofE»gland\oT  be  entitled  to  the  remedies  or  powers  hereby 
Jomt^Stoek  Banking  Companjf,  exparte  Holme  \gWtn  to  shareholders,  until  he  shall  have  exe- 
—  Appjal  from  the  Vice-chancellor  Knight !  cuted  the  deed  of  settlement  of  the  said  com- 
Uroce  dismissed  with  costs.  i  pany,  or  some  deed  referring  thereto,  and  also 

May  31  ;  June  1.— /«  re  St.  Georpe's  Steam  h4ve  paid  up  all  instelmcnts  or  calls  due  from 
jacket  Compautf,  exparte  Hamer's  Tr««<ee«—  him,  and  shall  have  been  registered  in  the  Re- 
Appeal  aUowed  from  Vice-Chancellor  Knight  ^  jfigtry  Office  aforesaid." 


Bruce. 

June  I. — J«  re  North  of  England  Joint^Stoek 
Banking  Corapanv,  exparte  Crossfield- Appeal 
dismissed  from  Vice-Chancellor  Knight  Bruce. 

—  1. — In  re  Co6&e/f— Application  for  habeas 
corpus  refused. 


Kettsfi  Stttfttrrtf. 
In  re  Fori  of  London  Shipowners'  Loan  and 
Assurance  Company,  ejparte  Yelland,    May 
22,  1852. 

WINDING-UP  ACT. — CONTRIBUTORY. — AL- 
LOTTBB   OP   SHARES. 

Y.  applied  for  shares  in  a  joint-stock  com^ 
pang  which  was  completely  registered  under 
the?  ^  S  Vict,  c.  1 10,  and  shares  were  ac- 
cordingly  allotted  to  him,  and  he  accepted 
them  and  paid  the  deposits  thereon,  but  he 
had  never  executed  the  deed  of  settlement. 
His  name  was  nevertheless  returned  as  a 
subscriber  under  the7  ^S  Vict.  c.  1 10,  to 
the  Registry  Office :  Held,  dismissing  with 
costs    an    appeal    from     Vice-Chancellor 
Parker,  that  there  was  sufficient  to  bind  Y. 
in  equity  as  a  party  to  a  contract  to  be- 
eotne  a  shareholder,  and  that  he  was  there- 
fore  liable  as  a  contributory. 
This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  Parker,  conflrminif  the  inser- 
tion by  the  Master  of  the  appellant's  name  in 
the  list  of  contributories  to  the  above  company. 
It  appeared  that  the  appellant  had  applied  for 
shares  after  the  company  had  been  completely 
Rffistered,  and  that  two  shares  had  been  allot- 
ted to  him  and  he  paid  the  deposits  thereon, 
bat  that  he  had  never  executed  the  deed  of 
Wttlcment.    His  name  had,  however,  been  re- 
turned to  the  Registry  Office  as  a  shareholder 
nnder  the  7  &  8  Vict.  c.  110. 

WiUcock  and  Terrell,  in  support  of  the  ap- 
peal, referred  to  the  company's  deed  of  settle- 
ment, which  provided  (inter  alia)  that  immedi- 
•tely  on  its  being  executed  the  party  executing 
•houM  be  entered  on  the  register  of  share- 
widers  and  be  returned  to  the  Registry  Office 
wider  the  7  &  8  Vict.  c.  110,  and  should  as- 
wme  thenceforth,  but  not  before,  the  liabilities 
of  a  sharriiolder,  and  citing  s.  26,  which  enacts, 
«Mt "  no  shareholder  of  any  joint-stock  com- 
pany completely  registered  apder  this  act  shaU 


gistry  ' 

The  Lords  Justices  (without  calling  on  RoX' 
burgh  and  JV.  M.  Morris  for  the  official  ma- 
nager, contra)  said,  that  as  the  appellant  had 
applied  for  shares  and  had  paid  his  deposit  on 
them  when  allotted,  it  was  sufficient  to  bind 
him  in  equity  as  a  party  to  a  contract  to  be* 
come  a  shareholder,  and  that  his  name  was 
therefore  properly  placed  on  the  list  of  contri- 
butories. The  appeal  was  accordingly  dis- 
missed, with  costs. 

May  26. — Newman  v.  Hutton — Appeal  dis- 
missed with  costs  from  the  late  Vice-Chancellor 
Wigram. 

—  27. — Little  v.  Newport,  Abergavenny  and 
Hereford  Railway  Company  —  Appeal  from 
Vice-Chancellor  Parker  dismissed. 

—  28, — In  re  Hewson-^Order  for  payment 
over  to  credit  of  lunacy  income  of  lunatic,  after 
certain  deductions  by  executors  of  husband. 

—  29. — Money  v.  Jordan — Appeal  di8misse4 
from  the  Master  of  the  Rolls  without  costs. 

—  31.— Price  v.  Macaulay  —  Appeal  dis- 
missed from  Vice-Chancellor  Parker  without 
costs. 

June  1. — Hughes  v.  Morris  —  Appeal  die- 
missed  from  Vice-Chancellor  Turner  without 
costs. 


i»sster  of  tte  KoIIs. 

In  re  Glamorganshire  Banking  Company,  er- 
parte  Maybery.    April  22,  1852. 

WINDING-UP  ACT.  —  CONTRIBUTORY. — ^AD- 
VANCE BY  SOLICITOR  TO  CLIENT,  THE 
ORIGINAL   HOLDER  OF   SHARES. 

M.,  a  solicitor,  advanced  money  to  a  client  to 
,  discharge  a  debt  due  to  a  banking  company^ 
upon  certain  leasehold  security  held  by 
them,  and  the  shares  being  trantferred  to 
him,  he  received,  dividends  on  the  shares, 
but  had  never  paid  two  calls  thereon^' 
The  directors  passed  a  resolution  btfore 
such  calls  were  made,  that  their  non-pay^ 
ment  should  not  work  a  forfeiture  qfthe 
shares,  and  it  appeared  their  deed  ofsettle^ 
ment  provided,  that  if  calls  were  not  paid 
within  30  days,  the  sfutres  were  forfeited, 
unless  the  directors  declared  otherwim  wOkm 
in  two  months  afterwards  t  Held,  on  the 
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compamy^i  Uing  wwmd  vp,  that  M.  wot 
liable  as  a  contributory. 

This  was  an  appeal,  from  the  Master's  de- 
cision, placinf^Mr.  Maybery,  of  Brecknock,  on 
the  list  of  contributories  to  the  above  company. 
It  appeared  that  in  1847  he  had  advanced 
money  to  Mr.  Thomas  Lloyd,  a  client,  who  was 
a  debtor  to  the  bank  in  which  he  held  20  shares, 
on  the  understanding  the  security  held  by  them 
on  some  leasehold  property  should  be  trans- 
ferred to  the  appellant.  The  transfer  was  ac- 
cordingly made  of  such  security,  and  the  shares 
were  also  transferred  into  the  appellant's  name, 
and  he  received  the  dividends  thereon.  It  also 
appeared  that  in  1849  two  calls  had  been  made, 
but  that  the  appellant  had  not  paid  them.  By 
the  deed  of  settlement  it  was  provided,  that  upon 
a  call  being  made  and  not  paid  within  30  days 
after  it  became  payable,  the  shares  in  respect 
of  which  such  caUs  became  payable,  should  be 
forfeited,  unless  the  directors  should  declare 
otherwise  within  two  months  afterwards.  The 
directors,  however,  before  the  calls  became  due 
had  passed  a  resolution,  that  the  non-payment 
of  the  calls  should  not  have  the  effect  of  causing 
them  to  be  forfeited. 

R,  Palmer  in  support  of  the  appeal. 

The  Master  of  the  Rolls,  without  calling  on 
the  counsel  for  the  official  manager,  said,  that 
the  directors  had  power  to  make  the  resolution 
in  question,  and  that  the  shares  were  therefore 
Dot  forfeited  by  the  non-payment  of  the  calls. 
The  appeal  was  accordingly  dismissed. 

May  26. — Mitchell  v.  Beaumont — Leave  to 
plaintiff  to  tender  conveyance  to  defendant. 

—  26.'-1Vhitehead  v.  Thompson  —  Stand 
over  on  objection  for  want  of  parties,  with  leave 
to  amend. 

—  27.— Prower  v,  Morrison  —  Decree  for 
an  account,  and  injunction  to  restrain  infringe- 
ment of  patent. 

—  27. — Duke  of  Buckingham  v.  Connell — 
Receiver  appointed. 

—  27. — St,  John  V.  Phelps — Reference  to 
the  Master  for  account  of  debt,  and  injunction 
to  restrain  defendant  proceeding  on  cognovit. 

—  27. — Bridge  v.  Bridge — Stand  over. 

—  28.— JFbrrf  V.  White  —  Registered  mort- 
gagee with  notice  of  priorj  mortgage  not  regis- 
tered, held  not  entitled  to  priority  over  it, 

—  31. — Attomey-General  v.  Lord  Bagot — 
Information  as  to  charity  settled,  and  scheme 
directed.   * 

.  —  31. ^-Attorney 'General  y.  Ewelme  Hos- 
pital— Stand  over. 

June  1. — Clark  r.  Co^^s^-Judgmem  on  fur- 
ther directions  and  costs  in  specif  claim. 
,  —  1. — Ainsworth  v»  ^&na»~ Judgment  on 
Construction  of  will. 

—  1. — DowUng  v.  Huisofi.— Stand  over. 

.  —  1. — Beresford  r.  Drivers — Order  as  to 
costs* 

Citt-Cbancenor  Entnar. 
.  Ma^ride  r.  Lindsay.    April  19»  20,  ia52. 

PUBLIC   COMPANY.— BltL    AGAINST  DIREC- 
TORS OHAROING  FRAUD  AND  FOR'BBTURN 


OF  DRPOSITB^— DRMURRRR  FOR  WANT  OF 
PARTIB8. 

A  bill  was  filed  against  the  directors  qf 
a  chartered  company   charging   that   the 
charter  had  been  obtained  by  false  rcpr«- 
sentations,  and  seeking  a  r^um  of  tie 
plaintiff's  deposit  and  calls,  and  that  they 
might  be  restrained  from  making  or  pro- 
ceeding against  the  plaintiff  for  any  fur- 
ther calls;  and  from  entering  into  any 
contracts  or  carrying  on  business  in  the 
name  of  the  company,  whereby  the  plaintiff 
might  be  rendered  liable,  and  that  they 
might  indemnify  him  against  any  liabilities 
already  incurred:     Held,    that    the   bill 
prayed  a  relief  which  was  common  to  aU 
the  other  shareholders,  and  a  demurrer  for 
want  of  parties  was  therefore  allowed,  with 
leave  to  amend. 
This  was  a  bill  on  behalf  of  a  shareholder 
in  the  Eastern  Archipelago  Company  against 
the  directors  of  the  company  to  obtain  the  re- 
payment from  them  of  a  sum  of  30OZ.  paid  by 
him  as  deposits  and  for  calls  ou  100  shares, 
and  to  restrain  the  defendants  from  making  or 
proceeding  against  him  for  any  further  calls, 
and  from  entering  into  contracts  or  carrying 
on  business  in  the  name    of  the   company, 
whereby  the  plaintiff  might  be  rendered  liable, 
and  that  they  might  indemnify  him  against 
any  liabilities  which  had  been  already  incurred. 
The  bill  charged  that  a  charter  had  been  ob- 
tained by  false  representations  incorporating 
the  company  for  the  purpose  of  working  cer- 
tain coal  mines  in  the  Islands  of  Labuan  and 
Borneo,  the  provisions  upon  which  it  was  to 
come   into  effect  not  having  been  complied 
with,  which  required  that  the  business  should 
not  be  commenced  until  it  was  certified  to  the 
Board  of  Trade  by  three  at  least  of  the  direc- 
tors that  50,000i.  had  been  actually  paid  up, 
and  (100,000/.)  one-half  the  capital  subscribed 
for  within  12  months  from  its  date.     The  bill 
then  stated  that  the  certificate  to  the  Board  of 
Trade    was    untrue  and    that  the   necessary 
amount  had  not  been  subscribed  or  paid  up 
within  the  time  limited.    To  this  the  directors 
and  the  company  demurred  for  want  of  parties. 
J.  Russell  and  Freeling  for  the  directors; 
Sir  fV.  Page  Wood,  for  the  company,  in  sup- 
port, referred  to  Foss  v.  Harbottle,  2  Hare, 
461 ;  Mozley  v.  Alston,  1  Phill.  790. 
Rolt  and  Prior  for  the  plaintiff,  control. 
The  Vice-ChanceUor  said,  that  the  plaintiff's 
case  was  common  with  that  of  all 'the  other 
members  of  the  company,  and  if  a  repayment 
were  decreed  of  His  deposits  and  calls  it  must 
also  be  decreed  to  the  other  members,  as  he 
became  a  partner  in  the  speculation  by  execut- 
ing the  deed  in  accordance  with  the  charter; 
and  the  allegation  in  the  bill  of  the  directors' 
statement    that  the  other   shareholders    haJ 
sanctioned  and  concurred,  and   thereby  pre- 
cluded themselves  asking  similar  relief,  did 
not  enable  the  Court  to  make  a  decree  in  thdr 
absence  which  would  be  prejudicial  to  their 
interests.     The  demurrer  would  therefore  be 
allowed,  with  leave  to  amend. 


Superior  Cwgyte  ir,.a.iy|i<a.«y^g,.ia(|jtfl^^  Bate*.  aQl 


Mxf  36.-^  KBtrdome  r.  Harborm  —  Stand 
over. 

—  27.— IHiibe  o/  Norfolk  v.  Tcfwim*— ki- 
joDCtion  refused  upon  undertaking. 
.    —28.  —  In  re    Vardon's    Charity^  eitparte 

Ckurchwardens  of  St,  Margaret%  fVe$iiiunster 
— Reference  to  the  Master. 

—  28,  29.  31 ;  June  I  ,-^Hancock  v.  Moulion 
— Cur.  ad,  vult. 


Sweeting  r.  Sweeting,    May  7,  1852. 

AFFIDAVIT     SWORN    IN     GUERNSEY.  —  EVI- 
DENCE   OP   COMPETENCY    OP   BAILLIE. 

An  affidavit  was  sworn  before  the  haillie  and 
two  jurats  of  the  Gtternsry  Royal  Court,  and 
their  competency  to  receive  such  oath  and 
their  signatures  were  verified  by  a  notarial 
certificate:  Held,  that  the  evidence  was  in- 
st^hient,   and  that    the  competency    and 
signing  must  be  verified  by  affidavit  in  this 
country, 
'   This  was  a  petition  for  the  eanction  of  the 
Court  to  the  marriage  of  an  infant  ward,  and  a 
party  in  the  above  suit.     An  affidavit  was  pro- 
duced in  support,  which  had  been  made  in 
Guernsey,  and  sworn  before  the  baUlie  and  two 
jurats  of  the  Royal  Court  of  that  island.    A 
notarial  certificate  was  annexed  of  their  com- 
petency to  administer  oaths  and  verifying  their 
n^^atures. 

Fx^Uett  in  support,  an  objection  having  been 
taken  to  the  sufficiency  of  this  verification. 

The  Ficf'Chancellor  said,  that  although  it 
vas  true  la  certain  mercantile  transactions  the 
notarial  certificate  was  sufficient^  this  Court 
did  not  recognise  it,  and  the  competency  and 
ngnatore  of  the  officer  in  Guernsey  to  take 
oaths  muit  therefore  bo  properly  verified  by 
affidavit  in  this  country. 

May  26. — Stansfeld  v.  May — Demurrer  for 
want  of  equity  overruled. 
'  —  27- — Hawkins  v.   Gathercole — Cur.  ad, 
trdt, 

—  28. — Attamey-Gtneral  t.  Day — Stand 
over. 

*  —  29. — Mbrshall  v.  Sco//— Upon  objection 
of  counsel  for  defendant,  short  cause  directed 
to  go  into  general  paper. 
'  —  29.  —  /«   re    Waring    and    Tellwrighfs 
Trast — Stand  over. 

•*  3 1 . — Longstaff  v.  Rennison  —  Judgment 
on  constmction  of  will. 

June  1.—  W^i7f on  v.  Hi//— Leave  to  amend 
bill  or  file  replication  within  three  weeks. 

—  1. — fUtcher  v.  Ramsden — Objection  to 
*nllinencj'  of  Prerogative  Court  probate  in  ad- 
l&inistration'  suit  overruled. 

—  1. — Watdronv.Shper — Claim  dismissed 
vith  costs. 


Cto'Clancrnor  9adter* 
Fifck  V.  Prior.    May  5,  1852. 

tXECtT10N.-^A«AIN8T  GOODS  OP  MARRIED 


V70MAK    WITH    8BPARATX     PBOPSBTY.— 
INJVlfCTION. 

A  married  wonuin  waspoutMsed  offkumiture, 

4'c.,  to  her  separate  uge^  and  she  lived 

apart  from  her  husband  who  was  abroad 

and  she  had  given  an  order  for  coals  to  be 

supplied  for  the  use  of  her  estabUshment. 

An  action  had  been  brought  against  the 

husband,  and  afi,  fa.  issued  on  the  judgment 

obtained,  and  the  furniture,  SfC,  were  taken 

in  execution  by  the  sheriff.    An  injunction 

was  granted  to  restrain  him  continuing  in 

such  execution  upon  the  payment  to  the 

creditors  of  the  amount  of  the  debt,  unthomt 

costs. 

This  was  a  motion  to  restrain  the  Sheriflfof 

Surrey  from  continuing  in  possession  under  a 

fi,  fa.  of  certain  household  furniture  and  cfiTects 

belonging  to  the  plaintiff  a  married  woman,  and 

of  which  she  was  entitled  to  her  separate  use. 

It  appeared  that  she  i^as  living  apart  from  her 

husnand  who  was  abroad,  and  that  she  bad 

ordered  of  the  defendants,  Messrs.  Prior,  coals 

for  the  use  of  her  establishment,  and  that  an 

action  Lad  been  brought  to  recover  the  debt 

thereby  incurred  against  her   husband,  and 

execution  issued  on  the  judgment  obtained  for 

the  amount  of  debt  and  costs,  and  the  sheriff 

had  made  the  levy  complained  of. 

Southgate,  in  support  of  the  motion,  referred 
to  Newlands  v.  Paynter,  4  Myl.  &  Cr.  408. 

Willcock,  contrk,  contended  the  parties 
should  be  left  to  their  legal  rights,  citing 
Owens  V.  Dickinson,  Cr.  &  Ph.  48. 

The  Fice- Chancellor  said,  that  upon  the 
plaintiff  paying  to  the  defendants  the  amount 
of  the  debt,  uithin  four  days,  the  injnnctiom 
would  issue  and  an  interim  order  for  the  four 
days,  referring  to  Murray  v.  Barlee,  3  Myl,  k 
K.  209. 

May  26.— Mflrft'n  v.  Pycroft — Claim  dis* 
missed,  without  costs. 

—  27. — Roe  V.  Butler — Stand  over. 

—  29.— /»  re  Begum  Sombre's  Will,  expartM 
Solaroli  and  to(/e— Order  for  appointment  of 
new  trustees. 

—  2&. — In  re  Forbes — Order  as  to  invest* 
ment  of  dividends. 

—  27 J  28,  Zl.-^  Winch  v.  Birkenhead,  Lan^ 
cashire,  and  Cheshire  Junction  Railway  Com- 
pany  and  oMers-^Injunction  granted. 

Jxine  1 . — In  re  Liverpool  Marine  Assurance 
Company,  escparte  Gfv«t«Me/cf«— Master's  de» 
cision  reversed  inserting  name  on  list  of  con* 
tributories. 

—  1. — In  re  Sea,  Fire^  and  Life  Assuran09 
Society, exparteBurton^Appesldismiwatd  from 
the  Master  inserting  name  on  list  of  contribo- 
tories.  

Cmtrt  at  ^urrrt'if  9rm&. 
Regina  v.  Wilson.    April  21,  1852. 

'complaint  POR  NON-RESTORATION  op  ROAD 
AGAINST  railway  COMPANY. — MANDA'^ 
MUS  ON  JUSTIGB8. — PERSON  HAVING  MA«; 
NA6BMENT   OP   ROAD. 

D.  L.  had  dedicated  a  road  to  the  pubUc,  6s| 
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^Swpwwr  Cmrtii  Qntem's  Benckr^^  A  Practiei  Oman. 


the  pariih  had  not  taken  amy  sfqu  towards 
accepting  the  dedication,  and  he  had  on  one 
occasion  repaired  it :   Held,  on  demurrer 
to.  the  return  to  a^fnandamue  on  justices  to 
hear  the  complaint  of  D.  L.  i^tfer  the  S  ^ 
9  Vict.  c.  20,  s.  &7p  that  he  was  ,not  a 
'*  person  having  the  management  qf  the 
road  '*  within  that  section,  to  entitle  him 
to  proceed  against  a  railwau  company  for 
not  restoring  it  to  the  condition  it  was  in 
btfore  they  interfered  therewith. 
A  MA.NDAifUS  had  issued  ia  this  case  on 
the  defendaat  to  hear  a  complaint  under  the  6  & 
9  Vict.  c.  20,  8.  57,  a^inat  a  railway  company 
for  not  restoring  a  road  with  which  they  liad 
interfered.    The  complaint  had  been  preferred 
by  Mr.  D.  Lewie,  who  claimed  to  have  the 
mana^^ement  of  th6  road,  and  who  had  dedi- 
cated it  to  the  public,  although  no  steps  had 
.been  taken  by  the  parish  to  accept  such  dedi- 
cation, and  he  had  also  on  one  occasion  re- 
paired it. 

By  8. 57,  it  is  enacted,  that  if  any  road  that  has 
been  interfered  with  by  the  works  of  a  railway 
company  '*  be  not  so  restored,  or  the  substituted 
road  so  completed  as  aforesaid,  within  the  pe- 
riods herein  or  in  the  special  act  fixed  for 
that  purpose,  the  company  shall  forfeit  to  the 
trustees,  commis«ioner8,  surveyor,  or  other 
person  having  the  managementof  the  road  in- 
terfered with  oy  the  company,  if  a  public  road,  \ 
or  if  a  private  road,  to  the  owner  thereof,  5/.  for ! 
every  aay  after  the  expiration  of  such  periods 
respectively,duringwbich  such  road  shall  not  be 
80 restored,  or  the  substituted  road  completed." 
Needham  and  Raymond  now  afkpeared  for 
Mn  Lewis,  in  support  of  a  demurrer  to  the  re. 
turn  to  the  manaamus,  and  urged  he  was  en< 
titled  to  recover  the  penalty ;  WaisQUf  Q.  C, 
in  support,  was  not  heard. 

The  Court  said,  the  peraons  having  the  ma- 
nagement of  roads  in  the  act,  meant  persons 
dusdem  generis,  as  trustees,  &c.,  and  that  as 
Mr.  Lewis  did  not  fill  anv  one  of  those  charac- 
ter, the  judgment  must  be  for  the  defendant. 

May  26. — ReginaY.Avery^'Rule  discharged 
to  enter  verdict  for  the  Crown.        .     '       . 

—  27. — Regina  v.  Manchester  and  Souths 
port  Railway  CojNi^oiiy— 'Kule  nisi  for  manda- 
mus on  defendants  to  complete  line. 

—  27T-Regina  v.  Manchester,  Skegieldt  and 
lAneolnshire  Railway  CofiifNi»y— Rul^  absolute 
for  mandamus  on  defendants  to  take  up  award 
under  8  Vict.  c.  18,  for  lands  Uken. 

—  27. — Lowe  V.  London  and  North  Westprn 
Railway  Company — ^Rule  discharged  U)t-«iiter 
%  non«uit  or  tor  new  triaL 

—  28. — Tallis  v.  Tai/tf-^Leave  to  amende 

—  28.  —  J2Mf na  (exparte  Death)  v.  Vice^ 
Chancellor  qf  Cambridge  and  o^Aer^-r-Ruk  for 
prohibition  refused. 

—  29.— Retina  v.  Street  ^^  On  certiorari, 
order  quashed  of  Poor  Law  Auditor  diaallow- 
ing  costs  of  overseers  incurred  in  endeavour  to 
•iiqf>port  poor-rate  on  railway  company. 

r-  99.— ii^pttia  V.  Overseers  if  Sayord^ 
Certiorari  quashed  to  quash  licence  to  sell  beer. 


&c.,  granted  by  Office  of  Excise,  with  < 

May  Zl.-^ Regina    (exparie  Napier)  v.  Ea$$ 

India  Company-^Cnr.  aJL  vuU, 
June  \,^—Hook  v.  La«fo^f— Judgment  on 

special  case  from  Chancery  as  to  oonstructioa 

of  codicil. 
—  \,^MKenziey.Shannonand8UgoBail^ 

way  Company — Cur,  ad.  vuU^ 

€inttn*i  Sfn4  Vrartirr  Court. 

(Coram  Mr.  Justice  Wightman.) 

Regina  v.  Major.    May  27f  1852. 

INDICTMBNT  FOR  PBIUURY. — PROS BCUTOR's 
COSTS. — "  PARTY  GRIBVED  OB  INJCRED.** 

An  indictment  for  perjury  commit  ted  in  fais^y 
making  an  affidavit  in  Chancery,  in  refers 
ence  to  a  statement  alleginp  that  the  dtfend^ 
ant  was  indebted  to  the  estate  of  a  testatrix, 
as  surviving  eteeuior,  of  which  the  «arec»- 
tors^  testator  was  co'caecutor,  was  removed 
by  certiorari  into  this  Court.     The  prisoner 
was  convicted  and  sentenced:  Held,  that 
the  executors,  who  were  the  proseeutora^ 
were  parties  ** grieved  or  injured"  withim 
theS^e  W.  and M.  c.  U,  s.  3,  and arule 
was  refused  to  set  aside  a  side^bar  rule  for 
the  taxation  of  their  costs. 
This  was  a  motion  for  a  rule  msi  to  set 
aside  with  costs  the  side-bar  rule,  obtained  to 
tax  the  prosecutors'  costs  of  this  indictment, 
for  perjury,  which   had    been  found  at  the 
Central  Criminal  Court,  but  removed  bv  the 
defendant  into  this  Court  by  certiorari.    Upon 
the  trial,  the  defendant  was  convicted  gnd  sen- 
tenced [to  two  yeartMniwIionmenf  \mli  liard 
labour,  whereupon  a  side- oar  rule  had  been  ob* 
tained  for  the  taxation  of  the  prosecutors'  costs 
and  payment  by  the  defendant  or  his  baiL 
The  peijuij  had  been  coftimitted  b^  the  defendr 
ant  swearing  to  a  false  affidavit  in  Chancfe^, 
in  reference  to  a  statement  alleging  he  was  in- 
debted, as  executor  of  the  will  of  a  testatrix  to 
her  estate,  the  prosecutors  being  executors  and 
devisees  in  trust  of  the  will  of  nis  father,  who 
was  his  co-executor. 

Wilies  in  support  of  the  rule,  urged  that  the 
prosecutors  were  not  parties  **  grieved  or  In* 
jured,"  under  the  5  &  6  Wm.  &  M.  c.  11,  8, 
3,'  citing  Rex  v.  Ingleton,  I  Wils.  139. 

The  Omrt  said,  that  it  was  sufficient  to  ren« 
der  a  prosecutor  a  party  grieved  within  the  sta- 
tute, if  the  offisnce  committed  was  euch  aa 
might  cause  damage  in  any  manner  to  the  pro- 
secutor. Here  the  perjury  was  complete,  and 
the  felse  swearing  of  the  defendant  obliged  the 
proseciitors  to  do  something  to  get  rid  of  the 
false  affidavit,  and  they  were  to  a  certain  ex- 
tent injured,  a  difficulty  and  an  obstmctioA 
having  been  imposed*  The  rule  would  there* 
fore  be  refused* 


^  Which  enacts,  that  '*  if  the  defendant  pro- 
secuting  sach  writ  of  certtonri  be  convictM  of 
the  offence  for  which  he  was  indicted,  that 
then  the  said  Court  of  Queen's  Bench  shall 
give  reasonable  costs  to  the  prosecutor,  if  ho 
be  the  party  grieved  or  injurea." 
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May  28. — Regkia  {exparte  Waghom)  v.  Jus- 
tteesofKent — KQle  nui  for  certiorari  to  bring 
Dp  conviction  under  3  &  4  Vict.  c.  61,  s.  6. 

—  29. — Doe  dem.  Wright  v.  /<oe— Rule  in'« 
on  defendant  to  appear  and  for  judgment  to  be 
•igned  in  ejectment. 

June  1. — Regina  r.  Broome  and  others  — 
Certiorari  refused  to  bring  up  indictment  into 
this  Court. 


Common  9JtnM. 

AdfHton  V.  Mayor,  Sfc,  of  Preston.    April  20, 

21«  1852. 

MUNlCIPAl^  corporations'    ACT. — SALARY 
or  RKCORDBR — ACTION   OP   DBBT. 

Held,  on  special  case,  that  the  recorder  of  » 

borough  Court  of  Record  was  not  entitled 

to  recover  the  amount  of  his  saUtrp  from 

the  corporation  in  an  action  of  dtht,  but 

lemble,  he  must  compel  the  borough  council 

to  raise  a  rate  for  its  payment. 

It  appeared  that  the  plaintiflT,  who  was  Re- 

corder  of  Preston,  had  been  appointed  in  the 

year  1836  assessor  of  the  Court  of  Record  by 

the  conncil  during  good  behaviouri  his  salary 

beini^  fixed  at  50  Kuineas,  and  which  was  paid 

up  to  1849.  when  the  number  of  causes  having 

considerably  diminished  in  consequence  of  the 

cooling  into  oneration  of  the  9  &  10  Vict.  c. 

95,  they  passed  a  resolutioa  reducing  the  salary 

to  10  guineas  a  year.    The  plaintiff,  however, 

lefdsed  to  accept  this,  and  brought  this  action 

in  debt  to  recover  hie  salary  of  50  guinea^  as 

assessor  for  the  year  1850,  and  it  now  came  on 

ID  the  finrm  of  a  special  case  for  the  opinion  of 

tlus  Court. 

.By  8.93  of  the  5  &  6  W.  4.  c.  76.  (the  Mu- 
idcipal  Corporations'  Act,^  the  borough  fund 
was  to  be  ''  applied  towards  the  payment  of  the 
ttlarr  ojf  the  major  and  of  the  recorder,'^  &c., 
*'and  of  every  otoer  officer  whom  the  town  coun- 
cil shall  appoint ;"  *'  and  in  case  the  borough 
food  shall  not  be  sufficient  for  the  purposes 
aforesaid,  the  council  of  the  borough  is  hereby 
antborised  and  required  from  time  to  time  to 
aatimate,  m  correctly  as  may  be,  what  amount, 
m  ad<fition  to  such  fund,  will  be  sufficient  for 
the  payment  of  the  expenses  to  be  incurred  in 
canpng  into  effect  the  provisions  of  this  act ; 
and  m  order  to  raise  the  amount  so  estimated 
^  said  conncil  is  hereby  authorised  and  re^ 
V^'red  from  time  to  time  to  order  a  borough 
t^  in  the  nature  of  a  county  rate  to  be  made 
vithm  thdr  borough.** 

By  s.  9  of  the  6  &  7  W.  4,  c.  106,  *'  every 
i^corder  or  person  so  appointed  to  hold  sncn 
Coait  shall  oe  entitled  to  have  such  salary  paid 
to  him  out  of  the  borough  fond  as  the  council 
shall  fix  by  some  bye*law  to  be  made  in  that 
hehalf." 

^  Rendertom  mod  George  Dewman  for  the  plain- 
tiff; Bglm^S.  L.,  and  Sc^arfor the  defenaants. 
The  Crntri  said,  it  ha^  been  admitted  that 
the  action  of  debt  could  not  be  maintained  by 
aoy  impfied  eontraet  between  the  parties,  i.or 
viless  there  was  a  legal  right  in  the  plainiitf  to 
iNarehie  salary,  mid  a  legal  dvty  on  the  part 


of  the  defendants  to  pay  it  out  of  their  corpo- 
rate property.  When  the  corporation  took  on 
themselved  the  obligation  of  paying  salaries  to 
their  officers,  they  took  also  the  obligation  to 
pay  them  out  of  a  particular  fund,  but  they 
were  not  tlierefore  ])erboii:il]y  liable  to  pay  this 
particular  dehi  out  of  the  corporate  property, 
and  the  plaintiif  inusi  therefore  he  left  to  his  pre- 
rogative right  to  compel  the  borough  council 
to  raise  a  rate  to  nay  him.  And  the  judgment 
must  be  for  the  defendants. 

May  i^.  —  Wadsvcorth  v.  Weaver — Rule  re- 
fuse(l  to  enter  verdict  for  plaintiti. 

—  26. — Holmes  v.  Loudon  and  North  West' 
em  Railway  Company  ^-^  Motion  remsed  for 
leave  to  add  plea. 

—  27,—tJalby  v.  India  and  London  Life 
Assurance  Company  —Rule  enlarged  in  order  to 
tender  bill  of  exceptions. 

—  2%.-- Edwards  v.  CAam/^ion— Stand  over. 

—  31. — In  re  Stevenson — Rule  nisi  on  at- 
torney to  deliver  hill  of  costs. 

—  31. — la  re  Cobbett — Rule  refused  for 
habeas  corpus, 

—  31. — Exparte  Scott  —  Rule  nisi  under 
Fines  and  Recoveries  Act  to  enable  married 
woman  to  transfer  land  held  in  her  own  right. 

~  31.  —  Johnson  v.  Lansley  —  Rule  dis- 
charged for  new  trial. 

—  31 . — Edwards  and  another  v.  Great  West" 
em  Railway  Company— Rule  refused  for  re- 
viewal  of  taxation. 

June  1. — Doe  dem  Robertson  v.  Gardiner^ 
Cur.  ad.  visit. 


Court  of  Ch^rlirquen 
Tambiseo  v.  Pacijteo,    June  1, 1852. 

ACTION  BY  FORSIONKR  TBMPORARILY  RR- 
8IDBNT  IN  ENGLAND.  —  SECURITY  FOR 
COSTS. 

A  rule  was  discharged  on  the  plaintiff,  who 
was  a  foreigner  but  resideni  in  this  country, 
to  give  security  for  costs. 

This  was  a  rule  iitn  on  the  plaintifiT,  who 
was  a  native  of  Athens,  but  temporarilv  resi* 
dent  in  this  country,  to  give  security  for  the 
costs  of  this  action.  It  appeared  from  the 
plaintiff's  aflidavit,  that  he  intended  to  remain 
m  this  countTf  until  judgment  had  been  ob- 
tained therein.  An  application  had  been  made 
to  a  Judge  at  Chambers  and  refused. 

WiUes  showed  cause  against  the  rule,  and 
relbrred  to  Bowling  v.  Harmon,  6  M.  &  W.  131. 

Janes,  in  support,  cited  Otiva  v.  Johnson,  5 
B.  &  Aid.  908 ;  Gumey  v.  Key,  3  Dowl.  P.  C. 
569. 

The  Covrf  said,  that  tht  practice  of  calling  on 
foreigners  to  find  security  for  costs  was  con- 
fined to  those  cases  where  they  were  actually 
abroad  and  out  of  the  jurisdiction,  and  that  the 
question  et  their  intention  or  probable  duration 
of  residence  in  this  country  could  not  be  en- 
tered upon.  If  a  foreigner  wais  here,  he  had 
le  rights  of  an  Enf^ishman  and  was  entitled 
10  resort  to  the  Civil  CoorU  without  giving  se» 
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The  rule  was  therefore  dis 


cority  for  costs, 
charged. 


ment  —  Judgment  for    respondents,  vitboot 
costs. 


Court  0f  errt^rqurr  €\fiKaiktx. 


May  26.— /£*«  v.  PA»//j— Rule   discharged 
to  set  aside  verdict  for  defendant,  and  for  new  | 
trial.  I     May  29.— jRe^tna  v.   Ion  —  ConYictiou  af- 

27. — Holmes   v.   Sixsmiths  —  Rule    dis-  .  firmed. 


charged  to  enter  a  nonsuit. 

—  27. — Coe  V.  Flatt  and  another — Cur,  ad. 
vulL 

—  27.— South  East  em  Railway  Company  v. 
South  Western  Hailway  Company —^t^nd  over 
for  bill  of  exceptions  to  be  tendered  tu  ruling 
of  presidinpr  Jud^e. 

—  2S.— M*Kinnony.  Penson — Cur.  ad.  vult. 

—  31.  — Gorernor  of  Bedford  Infirynnry  v. 
Commissioners  of  Bedjord  Improvement — J  udg- 
ment  for  respondent  on  special  case,  without 
costs. 

—  31.  —  Guardians  of  Poor  of  Bedford 
Union  v.  Commissioners  of  Bedford  Improve- 


29. — Rejfina  v.  Perkins — Conviction  re- 
versed. 

—  29'^Regina  v.  Nash  —  Conviction  af- 
firmed. 

—  ,29,^Reyitta  v.  0/iAam— Conviction  af* 
firmed. 

—  29.— Re^rwa  v,  Mitchell  and  others^ 
Sentence  afHrmed. 

June  1. — Eastern  Union  Railway  Compawf 
V.  Hart  and  ono/Aei^- Judgment  of  Ae  Coort 
of  Queen's  Bench  affirmed. 

—  l,-^Maegregor  r.  Official  Manage  of 
Dover  and  Deal  Raiiway  Com/xmy— Judgment 
reversed  of  the  Court  of  Queen's  Bench. 


ANALYTICAL   DIGEST   OF   CASES, 

RBPORTBD  IN  ALL  THE  COURTS. 


®oiirt$  of  lEqtttts. 

[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17. 
ifou^e  of  Lords:  Appeals,  p.  38.] 

CONSTRUCTION  OF  STATUTES. 

LA.NDS'  0LAU8B8'  CONSOLIDATION  ACT. 

1 .  Railway  company,  —  Jurisdiction ,  —  Dc' 
murrer,  —  Notice  to  take  land,  —  A  rail- 
way company  gave  notice  of  their  inten- 
tion to  take  land,  and  a  claim  was  sent  in, 
which  was  afterwards  abandoned,  and  repu- 
diated by  both  parties.  The  company  then 
proceeded  under  the  68th  and  85th  sections  of 
the  Lands'  Clauses'  Consolidation  Act,  to  take 
INMsession.  The  owner  of  the  land  might 
either  apply  for  a  mandamus  to  compel  the 
company  to  take  steps  to  summon  a  jury,  or 
mignt  send  in  a  claim,  which,  under  the  85th 
section,  the  company  must  either  pay,  or  sum- 
mon a  jury  within  21  days ;  but  a  bill  treating 
the  first  notice  as  constituting  a  contract,  and 
praying  for  the  specific  })erformaace  of  it,  was 
hM,  upon  demurrer,  not  to  be  sustainable. 
Aims  V.  London  and  Blackwall  Rmlway  Com" 
pony,  2  H.  &  T.  985 ;  2  M'N.  &  G.  118. 

Tlie  provisions  of  the  68th  section  of  the 
above  Act  apply  to  the  case  of  land  taken  under 
those  of  the  85th  section.  Adams  v,  London  tmd 
Blackwall  Railway  Company ^  2  M'N.  ^  G.  118. 
.  d.  Payment  into  hank  of  amount  claimed  h^ 
Umdoumer. — Equity. — The  owner  of  certain 
land  required  by  a  railway  company,  on  being 
served  with  the  usual  notice,  stated  his  desire 
to  have  the  amount  to  be  paid  to  him  for  com- 
pensation and  damages  settled  by  arbitration, 
under  the  provisions  of  the  Lands'  Clauses' 
Consolidation  Act^  1845.  Arbitrators  were  ac- 
oivcdingly  appointed  by  the  laodowner  and  the 
cpsppaoy,  and,  these  arbitratQOB  not  being  able 


to  agree  upon  an  umpire,  an  umpire  was  ulti- 
mately appointed  by  the  Commissioiiers  «: 
Railways.      In  the    meantime,  the   company 
having  paid  into  the  bank  the  amount  cl«J™<^ 
by  the  landowner,  and  having  given  the  bond 
required  in  such  cases  by  the  Act,  cnterea- 
upon  the  land.     The  arbitrators  not  havwg 
made  their  award  in  time,  the  questions  of  com* 
pensation  and  damage  came  before  the  umpire 
who  made  his  award,  giving  the  Undowwr  * 
much  less  sum  than  that  claimed  by  him  from, 
the  company.  The  landowner  having  refused  to 
deliver  an  ab^ct  of  title  or  to  take  any  rtepj 
for  conveying  the  land,  the  company  proeeedca 
under  the  provisions  of  the  Act  applicable  to 
such  a  case,  and  paid  into  the  bank  the  wm- 
awarded  by  the  umpire.    They  then  presentetl 
a  petition  for  payment  out  to  them  of  the  sum 
paid  in  by  them  before  taking  possession  <rf 
the  land.    The  landowner  in  the  meantime  baa 
taken  proceedings  at  law  to  set  aside  the  awaid 
on  various  grounds  but  without  success,  and 
was  at  the  time  when  the  petition  was  presented 
prosecuting  an  action  against  the   company, 
to    recover   the  amount    originally     claimed 
by  hiuL    Under  these  circumstances,  the  landr 
owner    opposed    the   petition    of   the    com- 
pany:   but   tiie   Lord  Chancellor  made  the; 
order  prayed,  holding,  that  the  landowner  waa . 
not  entitled  to  avail  himself  of  the  security  pro- 
vided  by   the  Act    in    the   deposit   of    the 
money,  and   at   the  same    time    to   repudi- 
ate the    proceeding,   the  benefit   of   the   re- 
sult of  which  it  was  the  object  of  the  Act  thus 
to  secure  to  him.    In  re  Wilts,  Somerset,  and 
fVeymouth  Railway  Act,  in  re  Fooka,  2  M*N. 
&  G.  357. 

3.  Construction  of  6%thse^ion,^Lamds*' in- 
juriously flJTec/ed."— The  words  "injuriously- 
affected  "  in  the  68th  section  of  the  Lwda' 
Glauses'  Consolidation    Act  (8  Viet.    e.  18)»- 
CMf vehend  cases  of  injury  independent  af- 
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taking  laod,  and  are.  not  limited  to  damage 
fartaiDed  by  persons  whose  lands,  or  a  part  of 
whose  lands  are  taken,  used,  or  directly  inter- 
ftred  witJi,  and  the  riglit  to  compensation  ex- 
tends to  and  may  be  asserted  in  respect  of  con- 
sequential daraaf^. 

A  lessee  of  premises  not  required  for  the 
purpose  of  a  railway,  ser^'ed  a  notice  and  claims 
upon  the  companr,  for  a  certain  amount  ojf^ 
compensation  under  the  68th  section  of  the 
Lands*  Clauses'  Consolidation  Act.    The  al- 
leged injuries  resnlted  from  ihe  dust  and  dirt 
occasioned  by  the  works  of  the  railway,  fwMn 
the  temporary  diversion  of  a  footpath  which 
pBBoed  along  the  premises  of  tlie  claimant,  and 
fR>m  the  stoppage  of  a  lane  along  which  he 
claimed  to  be  entitled  to  a  right  of  way  to  the ' 
back  of  his  premises.    The  company  filed  their  | 
bill,  and  obtained  an  injunction  to  restrain  any  i 
further  proceedings  under  the  notice :  Held, 
diseolringan  injunction  which  had  been  granted 
by    the   Vice-Chan cellor    Wigrara,    that    the  | 
ckimant  was  entitled  to  proceed  under  the  no- 
tice, and  to  have  the  amount  of  compensation 
assessed  by  a  jury.  I 

By  summoning  a  jury  to  assess  the  amount 
of  compensation  claimed  by  a  party  under  the  ' 
68th  section,  the  company  is  not  precluded  i 
from  questioning  the  right  of  the  claimant  to  ! 
any  compensation  whatever.  | 

The  jury  have  jurisdiction  to  construe  the 
Act  upon  the  point  whether  the  claim  made  is 
within  its  provisions,  Etist  and  West  India 
Docks  and  Birmingham  Junction  Railway  Com' 
pmg  T.  Gaitke,  3  M*N.  &  G.  155. 

Cases  efiffiLdio  the  judgment :  Regina  v.  Eastern 
Comities  Railway  Company,  2  Q.  R.  347 ;  S 

•  Rail.  Ca.  466 ;  Corrigal  v.  London  and  Black- 
wall  Railway  Company,  5  M.  &  G.  319  ;  6 
Q;B.7o9;  WUiiama  ▼.  Jones,  13  M.  &  W. 

4.  Injwnomtikf  affected, — Construction  qf  the 
69th  section. — Injunction. — The  words  **in- 
jmioosly  affected  *'  in  the  68tb  section  of  the 
Lands'  Clauses'  Consolidation  Act,  1845,  (8 
Tietc.  18),  comprehend  cases  of  damage  arising 
frem  the  user  of  the  railway  as  well  as  of  da- 
mage  sustained  in  the  construction  of  the  rail- 
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guBction  obtauned  b^  a  company  restrain- 
ing a  landowner  from  takmg  proceedings  under 
the  Act  in  respect  of  such  damage,  dissolved. 
Lsndom  and  North  Western  Railyoay  Company 
y.BradUg,  8  M*N.  &  G.  336. 

5.  Appeal, — Rights  of  parties,  How  affected 
hf  lapie  of  time  pending  appeal. — ^The  Vice- 
Ckaacellor,  acting  on  ihe  authority  of  the  Lon- 
dom  and  North  Western  Railway  Company  v. 
SMk,  i  M'N.  &  6.  21^,  granted  an  erparte 
iitJBnction  on  the  application  of  a  railway  com- 
pany- restraininfi^  ttie  landowner  from  taking 
proeecdiogps  under  the  68th  section  of  the 
Lands*  Clauses'  Consolidation  Act,  1845,  for 
setljfaigtbe  amount  of  compensation  to  be  uaid 
totam  bf  the  company:  his  Honour  suDse- 
qumly  dissolved  the  injunction  at  the  instance 
of i!he  defendant,  on  the  anthority  of  the  East 
ond  Wsat  India  Docks  and  Birmingkam  J«na- 


tion  Railmay  Coa^any  v.  Gaiike,3  If'N.  &  GL: 

155,— in  the  meanwhile,  the  time  limited  for 
taking  proceedings  under  the  68Ch  section  bad 
expired.  The  company,  who  had  not  raiaed> 
the  question  before  the  Vice-ChaBceUor,  ap- 
pealed from  tlie  order  dissolving  the  injuaetioiiy 
on  the  ground  that  it  ought  to  have  been  made 
on  such  terms  as  that  their  rights  to  take  pro- 
ceedings under  the  63  th  section  might  not  be 
affected  hy  the  lapse  of  time.  The  Lord  Chas- 
cellor  refused  the  application.  South  Stafford* 
shire  Railway  Company  v.  HaU,  3  M'N.  G.  3S3. : 

Ci»ae  eitad:  Mnrquis  of  Wnterford  v.  Knight,  It 
CI.  &  Fin.  6  jS. 

C.  Compensation  for  obstructing  approach  to- 
warehouse  adjoining  liar  hour. — Costs. — ^An  in- 
corporated company  \vere  improving  a  harbour 
under  the  powers  of  an  act,  whereof  the  pro- 
visions of  the  Lands'  Clauses'  ConsolidatioTi 
Act,  1845,  were  made  part.  In  the  course  of 
the  works,  a  coffer-dam  was  made,  which  tem- 
porarily prevented  ships  from  approaching  so 
near  the  warehouses  adjoining  the  harbour  as 
they  had  been  accustomed  to  do.  A  lessee  of 
such  a  warehouse  claimed  compensation  for 
the  damage  thus  occasioned  to  him  to  the 
amount  of  65/.,  or  to  hare  the  same  ascertained 
by  arbitration.  The  Court  refused  to  grant  an 
injunction  restraining  him  from  proceeding 
under  the  compensation  clauses  of  the  Lands' 
Clauses'  Conitolidation  Act. 

Where  a  bill  had  been  filed  by  a  company  ' 
for  an  injunction  in  the  circumstances  above 
stated,  and  on  an  appeal  from  an  order  dis- 
missing bill  with  costs,  the  cause  was,  by  con- 
sent, treated  as  having  come  on  regularly  to  be 
heard,  the  Court  held  that  the  suit  was  justi- 
fied by  the  decision  in  London  and  North 
Western  Railway  Company  v.  Smith,  1  M'N. 
&  G.  216,  and  gave  no  costs,  but  gave  the  de- 
fendant leave  to  apply  as  to  costs  if  he  suc- 
ceeded in  obtaining  compensation.  Sutton 
Harbour  Improvement  Company  v.  HitchenSt  1 
DeG.,M«N.  &G.  161. 

Casecited  in  the  judgment :  Robinson  v.  Rosher^ 
1  Y.  &  C,  C.  C.  7. 

7.  Nomination  by  company  of  arbitrator 
under protest.'-Effect  of.—Semble,  that  a  com- 
pany does  not,  by  nominating  under  protest  an 
arbitrator  in  pursuance  of  the  Lands'  Clausea' 
Consolidation  Act,  1845,  admit  that  the  case  is 
one  entitling  the  claimant  to  any  compensa^ 
t^n.  Sutton  Harbour  Improvement  Compamy 
V.  Hiichens,  1  De  G.,  M'N.  &  G.  161. 

8.  Mortgage.  —  Compulsory  purchase.  — 1»- 
ytt»ca'oii.--Some  property  was  mortgaged  to 
the  plaintiffs,  who  were  not  bound  to  receive 
their  money  until  a  future  day.  A  railway 
company t  with  knowledge,  treated  with  the  ' 
iilortgagor  alone,  and,  not  agreeing,  paid  into 
Cjourt,  to  the  credit  of  the  mox^agor,  the. 
ainount  of  compensation,  but  made  no  pro- 
v^ion  for  the  compensation  to  the  mortgagees 
under  the  8  &  9  'Vict.  c.  18,  s.  3  J4.  Thecom- 
pimy  then  took  possession,  and  commenced 
pulling  down  the  building.  The  Court  rs'- 
strained  the  company  from  .proceeding,  until 
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the  value  of  the  mortfl^a^ees'  interests  had  been 
ascertained  and  paid  or  secured.  Renken  v. 
Bast  and  West  India  Docks  and  Birminykam 
Junction  Railway  Company ,  12  Beav.  293. 

9.  Railway. -^Rector, — Inchsure  act, — Ex* 
penses.-^Vnder  an  inclosure  act,  some  lands 
were  allotted  to  a  rector,  who  had  a  power  of 
sellinff  to  pay  the  expenses.  Under  a  railway 
act,  compensation  was  made  in  respect  of  other 
lands  of  the  rectory, and  paid  into  Court.  The 
Court  sanctioned  the  application  of  the  money 
in  Court  to  the  payment  of  the  expenses  of  the 
indoaure.  ^xparte  Loekwood,  in  re  Osford^ 
Worcester,  4*^.,  Railway  Company,  14  Beav, 
158. 

-Case  eiteil:   Ex  parte    Queea*fl   College,  Cnm- 
bridge,  14  Bear.  159,  n. 

1 0.  Railway,  —  Copyhold, — Trustee  act.  — 
Costs. — A.  was  tenant  of  a  copyhold,  in  trust  for 
B.  A.  died,  leaving  an  infant  heir;  B.  sold  a  part 
of  the  property  to  a  railway  company :  Held. 
that  the  company  were  not,  under  the  82nd 
section  of  the  Lands'  Clauses'  Consolidation 
Act,  liable  to  pay  tlie  costs  o(  proceedings 
under  the  Trustee  Act,  to  obtain  a  conveyance 
from  the  infant.  In  re  South  Wales  Railway 
Company,  14  Beav.  418. 

11.  Compensation.  —  Tenant  for  life.  —  Ap' 
nortionment.-^X  dean  and  chapter,  and  their 
lessee  for  2 1  years,  under  covenant  not  to  as- 
aign  without  their  leave,  entered  into  a  joint 
contract  for  sale  of  part  of  the  demised  pre- 
mises to  a  railway  company,  at  an  aggregate 
prijpe.  On  the  compleU9n  of  the  purchase, 
and  the  conveyance  of  the  property  to  the 
companv,  they  paid  the  amount  into  Court, 
under  tne  Lands'  Clauses'  Consolidation  Act, 
1845,  8.  69.  The  Court  declined,  upon  the 
petition  of  t'he  lessee,  to  apportion  the  purchase- 
mone^ .  By  consent,  the  money  was  ordered 
to  be  invested,  and  the  dividends  to  be  paid  to 
the  lessee  for  his  term,  or  until  further  order: 
Held,  that  the  company  were  not  entitled  to 
their  costs  and  expenses  upon  such  petition. 
Bxparte  Ward,  in  re  Midland  Railways  Act, 
2  De  G.  &  S.  4. 

12.  Surveyor  of  railway. — Appointment  as 
arbitrator. — Wwrer.— The  surveyor  of  a  rail- 
way company  had,  in  that  character,  treated 
with  a  landowner,  and  offered  a  price  for  land 
required  by  the  company.     He  was  subse- 

auently  named  by  the  company,  and  acted  as 
lieir  arbitrator  upon  an  arnitaation  under  the 
lands'  Clauses'  Consolidation  Act,  1845 : 
Held,  that  he  ought  not  to  have  been  selected 
as  an  arbitrator.  But  the  landowner  knowing 
the  fact,  and,  though  protesting  against  the 
propriety  of  the  appointment,  proceeding  with 
the  arbitration,  was  held  to  have  waived  the 
objection.  In  re  BlHot  and  the  South  Devon 
R&ilmatf  Company,  2  De  G.  &  S.  17, 

13.  What  insuficient  ground  for  setting  aside 
award.^-^X  surveyor  to,  and  shareholder  in,  a 
railway  company  closely  connected  in  interest 
with,  and  holding  many  shares  in  another  rail- 


Lands'  Clauses'  Consolidation  Act,  1S45,  was 
appointed  umpire  by  the  arbitrators,  and  as 
umpire  made  his  award.    The  landowner  first 
discovered  that  the  umpire  was  suoli  surveyor 
and  shareholder  after  the  date  of  the  award, 
and  obtained  an  order  nisi  to  set  ande  the 
award  on  that  ground:    Held,  that  whaUver 
objections  there  might  be,  in  point  of  delicacy, 
to  the  ap|)ointment  of  such  an  umpire,  they 
did  not  con&titute  sufficient  grounds  for  set- 
ting aside  the  award.     In  re  Elliot  and  the 
South  Devon  Railway  Company,  2  De  G.  &  S.17. 
14.  Arbitration.— Secondary  evidence  of  svlh 
mission.— Making  it  a  rule  of  Court. — Where 
the  owners  of  land,  which  was  required  by  a 
railway  company,  had  made  an  appointment  of 
an  arbitrator,  under  the  Lands'  Clauses'  Con- 
solidation .\ct,  2845,  but  refused  to  produce  it 
for  the  purpose  of  enabling  the  registrar  to 
draw  up  an  order  which  had  been  obtained  by 
the  comp  my,  making  the  submission  a  rule  of 
Court,  the  IJourt  refused  a  motk)n  on  behalf  of 
the  company,  that  this  order  might  be  drawn 
up,  or  that  the  landowners  might  produce  the 
appointment. 

0ut  there  being  in  the  landowners'  affidavits 
in  opposition  to  the  motion,  a  statement,  that 
their  arbitrator  had  been  duly  appointed,  and 
there  bein;;  a  recital  to  that  effect  in  an  api)oiot- 
ment  of  an  umpire,  the  Court,  on  a  subsequent 
motion,  ordered  the  submission  to  be  made  a 
rule  of  Court  on  that  evidence,  of  the  appoint- 
ment of  the  landowners*  arbitrator.  In  re 
Hawley  and  the  North  Staffordshire  Railway 
Company,  2  De  G.  &  S«  S3«4  ...•..: 

15.  Arbitration  and  award.-^Umpire.^^Evi' 
dence  taken  ex  parte. — Setting  aside  award, 
A  railway  company  and  the  owners  of  land, 
which  was  required  oy  tha  compaiw*,  ftppcnnted, 
under  the  Lands'  Clauses'  Consolidatiott  Act, 
arbitrators,  who  appointed  an  umpire.  The 
arbitrators  and  umpire  met  on  the  4th  of 
November,  and  adjourned  lo  the  following 
day.  On  that  day  the  company's  arbitrator 
did  not  attend,  llie  other  arbitrator  and  the 
umpire  proceeded  in  his  absence,  notwith- 
standing the  protest  of  the  company's  solicitor, 
and  examinee  a  witness.  The  company's  soli- 
citor left  the  meeting  without  ezamimng  his 
witnesses.  No  meeting  was  held  afUr  the  5th, 
nor  had  the  company  any  notice  to  attend  on 
the  6th,  or  any  subsequent  day.  On  the  22nd, 
the  landowners'  solicitor  informed  the  umpire 
that  the  arbitrators  had  not  made  an  award, 
and  required  him  to  make  his  award,  which  he 
did  on  the  29th,  without  any  evidence  on  the 
part  of  the  company  having  neen  given. 

Held,  1st.  That  it  must  be  presumed  that 
the  evidence  taken  etr  parte  on  the  5th  of  No- 
vember, was  not  disregarded  by  the  umfure. 

2ndly.  That  it  was  not  a  just  inference  from 
the  above  facts,  that  the  company  had  no  evi- 
dence to  adduce,  or  did  not  wish  to  adduce  any. 
3rdly.  That  whether  there  is  or  not  loy 
general  rule  that  an  umpire  need  not  receive 
evidence,  or  be  active  in  summoning  the  par* 


way  company,  upon  an  arbitration  between  the  I  ties,  the  umpire,  in  the  above  circumstances, 
latter  company  and  a  landowner,  under  the  |  ought  to  have  made  no  award  without  tender- 
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ing  to  the  company  an  opportunity  of  produc- 
ing evidence  before  him,  or  addressing  him. 

4tb]y.  That  btf^was  bound  to  take  up  the 
proceedings  d$  novo,  or  from  the  close  of  the 
4tb  of  Noverober. 

Sthly.  That,  in  the  above  circumsUnces,  hie 
skill  or  competency  to  decide  from  personal 
ob«enrBtion  made  no  difference. 

5tbly.  That  his  award  was  consequently  bad, 
and  ooght  to  be  set  aside.  In  re  Hawfey,  and  the 
Hortk  StafforHshire  Rail.  Co.,  2  De  G.  &  S.  33. 

16.  Form  of  bond,'-^ Entry  on  part  only  oj 
\mds  iueiuded  in  notice  under  sec,  18. — A 
railway  company  gave  notice  of  their  inten- 
tioQ  to'  take  ten  pieces  of  land,  authorised  to 
be  taken  by  their  special  act,  according  to  the 
18th  sect  of  the  Lands'  Clauses*  Consolidation 
Act.  They  afterwards  entered  upon  eiffht  of 
Bocb  pieces  only,  and  had  them  valued,  and 
deposited  the  amount  of  valuation  in  the  Bank, 
and  gave  security  by  bond  under  their  corpo- 
rate seal,  but  without  sureties,  to  the  land- 
owners, under  the  8&th  section. 

Held,  ist.  That  the  company  could  not  enter 
on  less  tlian  all  the  lands  comprised  in  their 
original  notice,  and  deposit  the  value  of,  and 
eive  security  for  such  less  quantity.  2ndly. 
Tbat  two  sureties  were  required,  as  well  when 
the  bond  is  given  tiy  a  corporation  as  by  an  in- 
dindual. 

Semble,  that  the  several  bond  of  the  com- 
pany and  joint  bond  of  the  justices  is  insuffi- 
cient. Barker  v.  North  Staffordshire  Railway 
Company,  2  De  G.  &  S.  6a.  I 

17.  ConditioftfS  of  S&th  section  complied  with  < 
6jr  company, — Landowner. — It  is  generallv  in- 1 
cumbent  ou  a  ccimpaA^ seeking  to  avail  them- 
teives  of  the  provisions  of  the  8 5th  section  of  j 
the  Lands'  Clauses'  Consolidation  Act,  1846, 
to  show  satisfactorily  and  clearly  that  theyj 
hare  fulfilled  its  condiiiens  and  complied  witli  > 
its  reqnisitions ;  and  if  there  is  room  for  doubt,  | 
the  landed  proprietor  should  have  the  benefit  j 
01  the  doubt.  Barker  v.  North  Staffordshire  I 
Railwtty  Company,  2  De  G.  &  S.  66. 

18.  hjunction,— Manufactory. ^^Suppiemen-' 
tal  Bi//.-~-Certain  landowners,  by  their  original 
bill,  sought  to  restrain  a  railway  company  from 
entering  on  and  uking  eight  out  of  the  ten 
pieces  of  land  which  they  had  originaUy  given 
notice  of  their  intention  to  take.  Having  ob- 
Uined  an  injunction  on  this  bill,  they  filed  a 
iQppIementai  bill,  alleging  that  the  ten  pieces 
formed  part  of  a  "  manufactory"  within  sect. 
92  of  the  Lands'  Clauses'  Consolidation  Act, 
1845,  and  prajriog  for  an  injunction  restraiiiing 
the  company  from  taking  possession  or  as. 
^^soDg  the  value  of  the  ten  pieces  before  a 
jwy,  without  taking  the  iHiole  '*  manufactory." 
Tl^  Cooit  granted  an  injanction  to  that  effect, 
patting  the  landowners  upon  terme  to  concur, 
Qpon  the  requMt  of  the  company,  in  speedtty 
^^aof  the  opinioo  of  a  Court  of  Law,  whether 
^  |Hecei»  qI  whkh  notice  to  take  was  given, 
*^  parts  of  a  **  manufactory"  within  the 
loeaoing  of  eect  92 ;  but  the  Lord  Chancellor, 
on  apptal,  held  the  landowners  notentitkBd 
^uider  the  circunutances  to  Mm  last  mantiooed 


injunction.      Barker   v.   North    Staffordshirs 
liailway  Company,  2  De  G.  &  S.  65. 

19.  Railway  Company, — Powers  of  Company 
to  take  lands. — Injunction. — ^I'he  time  within 
which  a  railway  company  Mras  authorised  to 
take  land«,  expired  on  the  4th  of  August,  1848. 
Long  before  this  period  they  gave  notice  to  a 
landowner  to  treat,  and  afterwards  delivered  to 
the  plaintiff,  to  whom  the  lands  had  been  in 
the  meantime  devised,  a  bond,  and  paid  thei 
estimated  value  of  the  lands  comprised  in  the 
notice  into  the  Bank,  under  the  Lands'  Clauses* 
CouRolidation  Act,  1845,  sect.  80.  Under  an 
amendment  act,  the  {towers  of  which  e.Ytended 
beyond  18 IS,  the  company  were  authorised  to 
take  the  land  included  in  the  notice,  and  on 
August  3rd,  1848,  they  gave  a  notice  to  the 
plaintiff  that,  in  pursuance  of  the  powers  of 
both  those  actfi,  they  intended  to  take  the 
lands.  After  the  4th  of  August,  1848,  but 
without  taking  any  further  steps  under  thei 
acts,  the  company  entered  upon  the  land. 
On  a  motion  for  an  injunction,  the  Court  de-. 
clined  to  interfere,  on  the  ground  that  although 
the  company  might  not  be  then  entitled  to  take 
possession  under  their  compulsory  powers, 
they  were  able,  by  some  proceeding  under  the 
second  act,  to  obtain  the  land,  and  the  mo- 
tion was  ordered  to  stand  ( ver,  with  liberty  to 
the  plaintiflF  to  bring  an  action.  Williams  v. 
South  It'ul^s  Railway  Co.,  3  De  G.  &  S.  354. 

20.  Injunction. — Ejrpiraiion  of  compulsory 
powers. — On  an  application  for  an  injunction  to 
restrain  a  railway  company  from  taking  pro* 
ceedings  to  summon  a  jury  under  the  compul* 
sory  clauses  of  the  Landb*  Clauses'  Consolidr* 
tion  Act,  1845,  the  Court  thought  that  the 
plaintiff  would  have  been  entitled  to  an  injunc* 
tion,  but  for  the  circumstance  that  the  time 
limited  for  the  exercise  of  the  compulsory 
powers  was  on  the  point  of  expiring;  but 
that  the  doubt  as  to  tne  validity  of  such  pro* 
ceedings  after  that  period,  although  the  usual 
notice  had  been  given  of  the  intention  of  the 
company  to  take  the  land,  was  sufficient 
ground  for  declining  to  grant  the  injunction, 
on  the  company  undertaking  not  to  act  on  the 
result  of  the  jury  process  without  the  leave  of - 
the  Court,  and  bringing  into  Cot^rt  200'.  to 
answer  the  plaintiff^  costs  and  charges  by 
reason  of  the  process,  without  prejudice  to  any. 
question.  Wood  v.  North  Staffordshire  BaiU 
way  Company,  3  De  G.  &  S.  3()8. 

21.  Entry  on  building,  part  of  manufactory^ 
—Bill  by  lessee  for  injunction.— Superior  land* 
lord  or  sub-lessee  not  a  party, —  Validity   of 
bond.'^A  railway  company,  under  the  powers 
of  tl^e  Lands'  Clauses'  Consolidation  Act,  1845, 
gave  the  nsual  notice  of  reCerence  to  a  jury  to  as- 
sess the  value  of  a  portion  of  a  house,  shop,  and  - 
outbuildings,  which  had  been  occupied  together, . 
coffee  being  roasted  in  the  outbuildings  and. 
sold  in  the  shop.    They  gave  a  bond  to  >the ' 
lessee, her  heurs,  executors,  administrators, and. 
assigns,  and  paid  into  Court  600/.^  the  amoont, 
at  which  the  value  of  the  building  taken  by 
them  h^d  been  estimated,  under  t|;te  provisiof^a 
of  the  Act;  they  then  proceeded  to  en^e^into 


|0$  Anaiffictd  Diffcit  €f  Casei :  Cowrts  of  Equity,' 

oouestioB,  and  to  pull  down  the  buildings.  25.  Where  pover  vnder  tvoo  acts  to  jprnthue 
The  lessee  filed  her  bill,  to  which  neither  the  j  compulsorily  same  land,  —  Qtuere,  as  to  the 
•aperior  landlord  nor  her  sub- lessee  was  aleflfectof  two  acts  of  Parliament,  c^afeniog  on 
party,  for  an  injunction  to  restrain  the  com- 1  different  companies  the  right  oTparchasing 

Kny  from  continuing  in  possession  of  the  I  compulsorily,  according  to  the  proTi«ons  of 
lildinga,  on  two  grounds  :  1st,  that  the  build- !  the  Lands'  Clauses'  Consolidation  Act,  the 
ings  taken  w«re  part  of  a  maoufactor}-,  and !  sdme  plot  of  land.  Manchester,  Sk^ld,  a»d 
could  not  be  taken  without  tire  rest ;  and  2ndly,  Lincolnshire  Railway  Company  v.  Great  Nor^ 
that  the  bond  given  was  invalid,  by  reat^on  of  |  Mem  Railway  Company,  9  Hare,  2S4. 
U»  beinff  conditioned  for  payment  of  the  sum  j  26.  **  Wilful  refusal,*'  under  secticm  8(K— 
specified  to  the  heirs,  executors,  administra-  !  Where  owner  believes  award  to  be  inivaUd.—k 
tors,  or  asUgnees  of  the  lessee.  On  a  motion  j  landowner  refused  to  accept  the  purchase- 
for  the  injunction,  the  Court  considered  that '  money  awarded  to  be  paid  to  him  by  a  raulwif 
there  was  a  serious  question  to  be  tried ,  company,  because  he  believed  the  award  to  be 
al  lav,  whether  the  whole  proceedings  of  the :  invalid  in  law.  The  Judges  of  the  Court  of 
CMOpuny  had  not  been  illegal ;  yet,  as  the  only  Queen's  Bench,  after  hearinjc  the  question 
eQnplaininf(  party  was  not  in  the  occnpaticn  of  ar^ed  at  great  length,  and  taking  time  to  con- 
Uie  premises,  and  was  not  liable  to  j^ersonal  sider  their  judgment,  decided  that  the  award 
incoaveaience  pending  the  litigation  at  law,  and  was  valid. 

M  the  company,  in  any  event,  was  entitled  to  Held,  that  the  landowner's  refusal  to  receive 
take  the  propetty,  fotbore  to  grant  an  injunc-  the  money,  was  not  a  wilful  refusal  within  the 
^BB,  upon  the  company  ]^Qying  into  (^ourt  a  meaninfc  of  the  80th  section  of  the  Lands' 
uuther  sum  of  600/.,  and  undertaking  to  abide  Clauseb'  Act.  Inre  East  India  Docks  andBvr- 
by  such  order  as  the  (ouit  mi^ht  make  as  to  i  mingham  Junction  Railway  Act,  ejcparte  Brad- 
proceeding  heUirt  a  jury  niKler  the  notice  they  shuw,  16  Sim.  147. 

had  fipiven,  ami  as  to  the  I'ossepsion  of  the  '  27-  "  Wiffid  refusal** — As  to  v/hat  amooots 
Uniiding*.  Dakim  w  l^ondnn  nmt  Sorth  West-  to  a  **\r'ilful  rtfusal**  within  the  Lands* 
em  Raiiwvy  Cumtymy.  :i  IV  (J.  &  S.  41 1  Clauses'  Consolidation  Act.      Ju  re   fVivdsGTt 

22.  Sucaessvre  untirex  of  Inkiny  hrmlst^  s.  *JS.    Staines,  and  South  Western  Railu-ay  Compaaif, 
7~A  railway   company.   em|>OATrv(l    to    take    12  Bear.  522. 

lar.ds  for  the  pun»ovf  s  oi  tUe  unil?rtHkin;r,  is  i-.ot       Cii»e  cited :  Expnrte  Bradabaw,  \0  Sim.  174. 
wstricted  by  tlie  I^niisi'  Ciaiises'  C»)nsolii:aiioii ,      _^-.  .♦x.j.        «•        .       ./ 

Act  to  one  boliee.  but  mav.  after  a  noiir.  lor '  28-  I^^rpool  Dock  Ac!s.-Re.,nr,smnt  of 
toking  certain  land.,  aive' a  :nnher  notue  f.,r  eofrn>ensation^moneyncop<,hMs.--}Ac>Tie)V>i«' 
UkiDR  other  lands  within  tl.e  prescribe.!  lin-.i.s.  »"«»  Court  by  the  Liverj-ool  Dock  Trurtee.,  in 
■r«ich  additional  land,  beinp  necessary  lor  the  "*P«*  ^  leweholds  for  years,  taken  by  them 
work*.  Stamps  r.  Birminghn,^.  Woktrhamn.  •»?«■  the  poweia  of  their  act  ot  Parnament 
Urn,  tmd  Slour  ValUy  RaUu:«y  Co,npa«v,  7  <^'^,*o  ^  re-inyested  in  the  purchase  ol 
H-L  251  ,  copyhold*  of   inhentanre.      lu  re  Laerpool 

^  '     ..■,..,-,         ,     ,v  J,!,      M      .       '  Dock  Acli,  \  Sim.  N. «.,  20-2. 

Caae cited  lu  the  indinnerK  :  Webb  ir.  alancnes-        .„      „ '.        ,       »   _^   «    ,„_,«<;._  „o.^ 

Ur«.d   Leed.  n»il«»v  Co«,.ai.y.  4  My.  ^.  |      ^O.    B*t>^Jmtn     of   erm,pensaUon.mo^, 

Cr.U6.  \  where  owntr  tmbecile.  —  Concemion.  —  Money 

..    n<i-         jijj  .       o-  I  paid  into  Court,  by  a  railway  company,  for  land 

^Date of  <nc«rd,  bond aod payment.  s.6=.j[^^^^^.^  c4a.es*  Act.  from. 

-The  proceedings  under  the  85th  section  of,  ;  ^^„  ^^  i„  a  slate  of  mental  imbeciUty, 

the  Lands'  Qauses'  Consolidation  Act  are  not  ^  ^^  «wi„ued  in  that  sUteunUl  his  death, 

iMcesaanly  invalid   because    the  ajrard    was,^^^  ^  ^^^  ^^^^  ^  ^  commission  of 

•gned  on  a  day  subsequent  to  the  day  on  i„^y,  ordered,  after  his  death,  not  to  be  re- 

wliieh  the  money  was  paid  mto  Court,  and  the ,  .^^^^  ^  considered  as  land,  but  to  be  paid 

Mgivcn.    Stmv^y.Btrmngham    fVolver-\       ^^  ,«jci*ors.      In  re  East  Lincolnshire 


mmtom,  and  Stour  Valley  Railway  Company, 
7  Hare.  256. 

-  24.  R«nlway  Clauses'  Act.  —  Land*  injuri- 
ously affected. — Time  of  payment  of  comperisa- 


Rmbeay  Act ;    In  re  Cros^s  Estate,  expartt 
Flamank,  1  Sim.  N.  S.,  260. 

30.  Injmnetion.—Proeeedinff  in  pursuance  of 
nothe  under  s.  68.— HM,  notwithstandinK  the 


«wu-In  the  caseof  damage  to  a  party  whose  ^^^^  ■     ^  j^^^  ^  j^^  ^«,„ 
^SlrJl.'"rl?„7;.^i!'"  "r°^r :  ^  Oo^^.r-  8mtk. ,  H.  &  T.  16I ;  1 


afibcted  by  the  exercise  of  the  powers  of  a  rul- 
way  company  upon  their  own  lands,  or  upon 
tbe  lands  of  aa<iSbher  party,  and  for  which  da- 
nnf|a  compeneatton  is  reouired  to  be  made  by 
aaetioB  6  of  the  Railway  Clanaes'  Consolidation 
Act,  (8  Vict.  c.  20,)  it  18  not  tmlawful  for  the 
company  to  execute  the  works  which  occasion 
tke  damage,  before  the  amount  of  compensa- 
tMtt  for  the  same  is  aseettained,  paid,  or  de- 
railed. Hitf ^on  ¥.  London  and  Souik  Western 
Bmhsof  Company,  7  Hare,  ^59- 
•  Case  etted  in  the  judgment :  Lister  y.  LeUey.  7 
A.fc£.lf4. 


M'N.  &  G.  2f6,  *at  a  person  who  has  served 
a  railway  eempany  with  notice  under  the  68th 
sectm  of  the  Lands'  Claosee'  Act,  ciaimmg 
compeniatioB  on  the  ground  that  hie  land  has 
been  iii^iiioQaly  affected  by  the  execution  of 
tha  eomfMNiy's  works,  ought   not  to  be  re- 
Btnund   horn   proceeding   pmnBoant   to  his 
iwtice.    SomhStvgrordshireBaiiumyi^mptt^ 
F,Hdi;iSim.N.S.  373. 
Caee  eiftMl  fai  the  jadgneat:  East  sad  Wnt 
ladia  Decks  aid  Birmingham  Joaetioa  Rail- 
way GmpeBy  t.  Oattke,  9 ITIC.  &  6;  155. 


l^fif  aiesal  ®ibi$erb(r^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  JUNE  12,  1852. 


CONCLUSION  OF   TRINITY  TERM. 
PROSPECTS  OF  THE  PROFESSION. 


Trinity  Term  terminates  this  day 
under  ciremnstances  sufficiently  remarkable 
to  justify  more  than  a  passing  allosion. 

So  far  as  regards  the  proceedings  of 
the  Courts,  the  Term  has  been  chiefly 
distingaished  for  its  nnvaried  dallness 
and  the  paucity  of  judicial  decisions 
of  an  important  character.  The  only 
case  decided  during  the  Term  in  the 
Eqnity  Courts  \rhich  excited  any  attention 
beyond  the  precincts  of  Westminster  Hall, 
was  the  judgment  of  Lord  St.  Leonards  in 
Lumlty  T.  Warner  confirming  the  order 
for  an  injunction  restraining  the  defendant 
from  singing  in  public  during  the  present 
season,  without  the  permission  of  the  plain- 
tiff. The  only  question  raised  in  this  case 
ioTolTing  a  principle  was,  whether  when  a 
contract  consists  of  matter  of  positive  obli- 
gation and  also  of  an  agreement  not  to  do 
something,  a  Court  of  Equity  will  interfere 
to  restrain  the  breach  of  the  negative  agree- 
ment without  being  competent  to  enforce 
pterformance  of  the  positive  obligation  ? 
This  question  may  now  be  considered  as 
settled  in  conformity  with  what  justice  and 
common  sense  would  dictate.  A  Court  of 
Equity,  it  is  presumed,  will  not  again  be 
asked  to  refuse  to  exercise  its  authority  to 
prevent  a  wrong,  merely  because  it  has  not 
the  power  to  give  full  effect  to  the  rights  of 
the  complainant  party. 

In  the  Common  Law  Courts,  we  cannot 
remember  any  decision  of  more  importance 
than  that  which  took  place  in  Howe  v. 
Barber,  where  the  Court  of  Queen's  Bench 
affirmed  the  Master's  taxation  allowing  a 
sum  of  40/.  to  a  successful  plaintiff,  exa- 
mined on  his  own  behalf  at  the  trial,  for 
subsistence  money  from -the  date  when  he 
issued  his  writ  until  the  day  his  cause  was 

Vol.  xliv.    No,  1,266. 


tried-  As  the  Law  of  Evidence  Amend- 
ment Act  renders  a  party  a  competent  wit- 
ness, the  Court  thought  the  Master  entitled 
to  exercise  his  discretion  in  allowing  such  a 
party,  when  witness,  his  necessary  expenses 
upon  the  principles  applied  to  the  taxation 
of  the  costs  of  ordinary  witnesses. 

It  is  impossible  to  pass  a  day  in  any  of 
the  Courts  at  Westminster  Hall,  without 
feeling  that  the  spirit,  which  prevails  abroad 
with  respect  to  the  expediency  of  diminish- 
ing the  unnecessary  expenses  of  litigation, 
and  discouraging  technical  objectibns  irre- 
spective of  the  merits,  has  at  length  taken 
full  possession  of  the  judicial  Bench.  The 
Lord  Chief  Baron  formally  announced,  a 
few  days  since,  that  the  Bar  was  to  under- 
stand the  Court  would  set  its  face  generally 
against  objections  calculated  to  increase  the 
expenses  of  parties  by  postponing  the  de- 
cision of  the  real  question  in  dispute.  Al- 
though the  Judges  are  now  going  with  the 
tide,  it  must  not  be  forgotten  that  they 
sanctioned  by  their  decisions  many  of  those 
subtle  niceties  which  tended  to  render  the 
system  of  pleading  and  procedure  so  offen- 
sive to  the  good  sense  of  the  general  com- 
munity. 

The  decline  of  business  in  the  Common 
Law  Courts  was  not  apparent  to  ordinary 
observers  whilst  any  arrear  remained  to  be 
disposed  of,  but  it  has  now  become  manifest 
and  unequivocal.  There  is  no  arrear  in 
any  of  the  Courts  of  Law.  The  New  Trial 
Paper  and  the  Special  Paper— once  so  for- 
midable— are  both  exhausted.  On  two 
occasions  daring  the  Term,  the  Judges  of 
the  Court  of  Common  Pleas  took  their 
seats  only  for  a  few  minutes,  having  no 
business  waiting  for  hearing.  For  the  first 
time  since  the  passing  of  the  Aot  1  &  2 
Vict,  c  32,  the  Common  Law  Courts,  (with, 
the  exception  of  the  Queen's  Bench,  which 
conditionally  announced  a  sitting  for  two 
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dajs,)  are  to  bave  no  Sittings  in  Banc  afler 
Trinity  T^rm.  It  would  have  been  idle  to 
appoint  Sittings  when  no  causes  remained 
to  be  disposed  of.  So  far  the  public  have 
nothing  to  complain  of.  The  old  causes 
are  worked  up.  If  a  rule  for  a  new  trial  is 
granted,  it  is  finally  disposed  of  as  soon  as 
the  rule  is  returnable,  and  one  of  the  most 
crying  grievances  with  reference  to  the  pro- 
cedure of  the  Common  Law  Courts, — that 
arising  from  the  delays  which  occurred  at 
certain  stages,  when  a  cause  got  into  the 
New  Trial  or  Demurrer  Paper, — has  no 
longer  any  foundation. 

Still,  the  question  suggests  itself,  if  the 
business  of  the  Common  Law  Courts  does 
not  increase,  but  continues  sensibly  to  de- 
dine,  whether  the  public  cnn  fairly  be  called 
upon  to  sustain  institutions  of  such  magni- 
tude— the  maintenance  of  which  is  neces- 
sarily attended  with  great  expense— when 
the  business  for  which  those  tribunals  were 
established  is  transferred  to  other  Courts  ? 
The  discussion  of  this  question,  it  is  gene- 
rally felt,  can  only  be  postponed  until  the 
reforms  about  to  be  introduced  in  the  sys- 
tem of  practice,  pleading,  and  procedure  in 
the  Common  Law  Courts  come  into  full 
operation.  If  the  amendments  about  to  be 
effected  in  Common  Law  practice  by  the 
Bill  now  in  Parliament  do  not  multiply  the 
number  of  causes  commenced  in  the  Su- 
perior Courts  of  Law,  and  in  that  manner 
augment  the  business,  the  Judges  and 
officers  of  the  Common  Law  Courts  will 
cease  to  be  fully  employed,  and  their  num- 
ber must  speedily  be  reduced.  There  can 
be  little  doubt  that  the  Common  Law  Pro- 
cedure Bill  would  materially  increase  the 
business  of  the  Common  Law  Courts,  if,  in 
every  case  in  which  the  subject-matter  of 
action  was  above  5L,  the  Public  were  free  to 
choose  between  the  Superior  Courts  and 
the  County  Courts.  As  our  readers  are 
aware,  however>  in  the  most  numerous  class 
of  actions,  suitors  are  interdicted  from  re- 
sorting to  the  Superior  Tribunal,  and  com- 
pelled, under  what  is  equivalent  to  a  pe- 
nalty— the  loss  of  all  costs  and  expenses — 
to  bring  their  suits  in  the  County  Courts. 
Under  the  Common  Law  Procedure  Bill,  it 
18  competent  for  a  phiintiff,  in  all  cases 
in  which  the  sum  sought  to  be  recovered  is 
a  fixed.sum  in  the  nature  of  a  debt,  and 
where  the  defendant  is  not  minded  to  con- 
test the  claim,  to  sign  final  judgment  at  the 
end  of  eight  days  without  any  further  ex- 
pense than  that  incidental  to  the  issuing 
and  service  of  the  writ  and  the  entry  of  the 
judgment.     In  the  year  1846,  when  the 


County  Courts'  Act  obtained  the  Royal 
Assent,  and  before  it  came  into  operation, 
the  total  number  of  actions  commenced  in 
the  Superior  Courts  was  129,500,  and  in 
64,165  of  those  actions  no  appearance  was 
entered.  Under  the  operation  of  the  Bill 
now  before  Parliament,  in  all  actions  of  this 
nature,  which  are  not  litigated,  judgment 
may  be  obtained  in  the  Superior  Courts  at 
much  less  expense  and  in  one-third  of  the 
time  in  which  the  same  result  can  be  ar- 
rived at  according  to  the  practice  of  the 
County  Courts.  The  suitor,  however,  will 
not  be  permitted  to  avail  himself  of  the 
economy  of  time  and  money  secured  by  the 
'  improved  practice  of  the  Superior  Courts, 
for  in  all  cases  where  the  County  Court  has 
:  jurisdiction,  if  the  action  be  brought  in  the 
Superior  Courts  and  the  sum  recovered  does 
not  exceed  20/.,  the  suitor  in  the  Superior 
I  Court  is  deprived  of  his  costs.^  It  is  far 
I  from  being  certain,  therefore,  whether  the 
changes  about  to  be  introduced  in  the  prac- 
tice of  the  Superior  Courts  of  Law,  howeyer 
desirable  and  expedient  they  may  be  in 
other  respects,  will  be  productive  of  any 
increase  in  the  business  of  those  Courts. 

The  operation  of  the  measures,  about  to 
be  passed,  altering  the  constitution  and  mode 
of  procedure  in  the  Courts  of  Equi^,  is 
matter  of  speculation  upon  which  every  va- 
riety of  opinion  exists.  The  necessity  for 
extensive  and  sweeping  changes  appears  to 
be  universally  admitted,  but  the  expediency  of 
some  of  the  changes  proposed  is  questioned 
by  many  whose  opinions  are  entitied  to  re- 
spect, and  who  have  had  ample  opportunity 
of  forming  a  correct  estimate  of  the  value 
of  the  alterations  suggested.  The  specula- 
tions and  discussions  upon  these  topics  ap- 
pear to  have  engaged  the  attention  of  those 
who  fre(}uented  the  Courts,  during  the 
Term  which  has  just  terminated,  to  a  much 
greater  degree  than  the  passing  business. 
It  seems  impossible  to  exclude  the  reSec- 
tion  that  we  are  on  the  eve  of  great 
changes,  the  effect  of  which  is  necessarily 
involved  in  considerable  uncertainty.  The 
anxiety  created  by  this  feeling  is  combined, 
however,  with  the  hope  that  the  alterations 
about  to  be  sanctioned  by  the  Legislature 
may  prove  beneficial  to  the  Public,  and  if 
such  be  their  effect,  there  is  no  reason  to 
apprehend  that  they  can  be  injurious  to  the 
Legal  Profession. 


>  See  9  &  10  Vict.  c.  95, 8. 129«  aad  13  &  14 
Vict.  c.  61,  8.  11. 


New  8iaiute8  efficik^  AUerationM  in  the  Law. 


Ill 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 


COPYRIGHT  AMENDMENT. 

15  Vict.  c.  12. 

Partial  repeal  of  7  &  8  Vict.  c.  12,  s.  18 ; 
(sect.  1). 

Her  Majesty  may,  by  Order  ia  Council, 
direct  that  the  aathors  of  books  published 
in  foreign  countries  may  for  a  limited  time 
prevent  unauthorised  translations  ;  s.  2. 

Thereupon  the  Law  of  Copyright  shall 
extend  to  prevent  such  translations ;  s.  3. 

Her  Majesty  may,  by  Order  in  Council, 
direct  tliat  the  authors  of  dramatic  works 
represented  in  foreign  countries  may  for  a 
limited  time  prevent  unauthorised  transla- 
tions ;  s.  4. 

Thereupou  the  Law  for  protecting  the 
Representation  of  such  Pieces  shall  extend 
to  prevent  unauthorised  translations ;  s.  5. 

Adaptations,  &c.,  of  dramatic  pieces  to 
the  English  stage  not  prevented  ;  s.  6. 

All  articles  in  newspapers,  &c.,  relating 
to  politics  may  be  republuhed  or  translated ; 
and  also  aU  similar  articles  on  any  subject, 
unless  the  author  has  notified  his  intention 
to  reserve  the  right ;  s.  7. 

No  author  to  be  entitled  to  the  benefit  of 
this  act  without  complying  with  the  requi- 
sitions herein  specified  ;  s.  8. 

Pir^d  copies  prohibited  to  be  imported, 
except  vrith  consent  of  proprietor ;  provi- 
sions of  5  &  G  Vict.  c.  45,  as  to  forfeiture, 
&c.,  of  pirated  works,  &c.,  to  extend  to 
works  prohibited  to  be  imported  under  this 
act;  S.8. 

Foregoing  provisions  and  7  &  S  Vict.  c. 
12,  to  be  read  as  one  act ;  s,  10. 

French  tranalatioDs  to  be  protected  as 
hereinbefore  mentioned,  without  further 
Order  in  Council ;  s.  11. 

Bedtalof  9  &  10  Vict.  c.  58. 

Bates  of  duty  not  to  be  raised  during 
continuance  of  treatj,  and  if  further  reduc- 
tion is  made  for  other  countries  it  may  be 
extended  to  France;  s.  12. 

For  removal  of  doubts  as  to  construction 
of  schedule  to  ?  &  10  Vict.  c.  58 ;  (s.  13.) 

Bedtalof  8  G.  2,  c.  13;  7  G.  3,  c.  38 ; 
17  G.  3,  c.  57  ;  6  &  7  W.  4,  c.  59.  For 
removal  of  doubts  as  to  the  provisions  of 
the  said  Acts  including  lithographs,  prints, 
&c.;  s.  14. 


The  following  are   the  sections  of  the 
act:—  . 

An  Act  to  enable  her  Majesty  to  carry  into 
effect  a  Cooventftoa  with  France  on  the  Sub- 


ject of  Copyright ;  to  extend  and  explain  the 
International  Copyright  Acts;  and  to  ex- 
plain the  Acts  relating  to  Copyright  in  En- 
gravings. {29th  May,  1852.] 
Whereas  an  Act  was  passed  in  the  7  &  8 
Vict.  c.  12,  intituled  "  An  Act  to  amend  the 
Law  relating  to  International  Copyright,"  here- 
inafter called  '*Tbe  International  Copyright 
Act;"  And  whereas  a  convention  has  lately 
been  concluded  between  her  Majesty  and  the 
French  Republic,  for  extending  in  each  country 
the  enjoyment  of  copyright  in  works  of  litera- 
ture and  the  fine  arts  first  published  in  the 
other,  and  for  certain  reductions  of  duties  now 
levied  on  books,  prints,  and  musical  works 
published  in  France :  And  whereas  certain  of 
the  stipulations  on  the  part  of  her  Majesty  con- 
tained in  the  said  treaty  require  the  auihority 
of  Parhament :  And  whereas  it  is  expedient 
that  such  authority  should  be  given,  and  that 
her  Majesty  should  be  enabled  to  make  similar 
stipulations  in  any  treaty  on  the  subject  of 
copyright  which  may  hereafter  be  concluded 
with  any  foreign  power :  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consant  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  pretsent 
Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  \ 

1.  The  Ibth  section  of  the  said  Act  of  the 
7  &  8  Vict.  c.  12,  shall  be  repealed,  so  far  as 
the  same  is  inconsistent  with  the  provisions 
herein-after  contained. 

2.  Her  Majesty  may,  by  Order  in  Council, 
direct  that  the  authors  of  books  which  are, 
after  a  future  time,  to  be  specified  in  such 
order,  published  in  any  foreign  country,  to  be 
named  in  such  order,  their  executors,  admini- 
strators, and  assigns,  shall,  subject  to  t  e  firo- 
viHions  hereinafter  contained  or  lef erred  to,  be 
empowered  to  prevent  the  pubUcatiun  in  the 
British  dominions  of  any  translations  of  such 
books  not  authorised  by  them,  for  such  time 
as  may  be  specified  in  such  order,  not  extend- 
ing beyond  the  expiration  of  five  years  from  the 
time  at  which  the  authorised  translations  of 
such  books  hereinafter  mentioned  are  respec- 
tively first  published,  and  in  the  case  of  books 
published  in  part?,  not  extending  as  to  each 
part  beyond  the  expiration  of  five  years  from 
the  time  at  which  the  authorised  translation  of 
such  part  is  first  published. 

3.  Subject  to  any  provisions  or  qualifications 
contained  in  such  order,  and  to  the  provisions 
herein  contained  or  referred  to,  the  laws  and 
enactments  for  the  time  being  in  force  for  the 
purpose  of  preventing  the  infnn^ement  of  copy- 
right in  books  published  in  the  British  do- 
minions shall  be  applied  for  the  purpose  of 
preventing  the  publication  of  translations  of  the 
books  to  which  suchorder  extends  which  are  not 
sanctioned  by  the  authors  of  such  book^,  except 
only  such  parts  of  the  said  enactments  as  relate 
to  the  delivery  of  copies  of  books  for  the  use  of 
the  British  Museum,  and  for  the  use  of  the 
other  libraries  therein  referred  to. 

4.  Her  Majesty  may,  by  Order  in  Council, 
direct  that  authors  of  dramatic  pieces  which 
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are,  after  a  fatare  time,  to  be  specified  in  eocb 
order,  firet  publicly  represented  in  any  foreign 
country,  to  be  named  in  sueb  order,  their  exe- 
cutors, administrators,  and  assif^ns,  shall,  sub- 
ject to  the  provisions  hereinafter  mentioned 
or  referred  to,  be  empowered  to  prevent  the 
r^resentaiion  in  the  British  dominions  of  any 
translation  of  such  dramatic  pieces  not  autho- 
rised by  them,  for  such  time  as  may  be  speci- 
fied  in  such  order,  not  extending  beyond  the 
expiration  of  five  years  from  the  time  at  which 
the  authorised  translations  of  such  dramatic 
pieces  berein*after  mentioned  are  first  published 
or  publicly  represented. 

6.  Subject  to  any  provisions  or  qualifications 
contained  in  such  last- mentioned  order,  and  to 
the  provisions  hereinafter  contained  or  referred 
to,  the  laws  and  enactments  for  the  time  being 
in  force  for  ensuring  to  the  author  of  any  dra- 
matic piece  first  publicly  represented  in  the 
British  dominions  the  sole  liberty  of  represent- 
ing the  same  shall  be  applied  for  the  purpose 
of  preventing  the  representation  of  any  trans- 
lations of  the  dramatic  pieces  to  which  such 
last-mentioned  order  extends,  which  are  not 
sanctioned  by  the  authors  thereof. 

6.  Nothing  herein  contained  shall  be  so  con- 
strued as  to- prevent  fair  imitations  or  adapta- 
tions to  the  English  stage  of  any  dramatic 
piece  or  musical  composition  published  in  any 
foreign  country. 

7.  Notwithstanding  anything  in  the  said 
International  Copyright  Act  or  in  this  Act 
contained,  any  article  of  political  discussion 
which  has  been  published  in  any  newspaper  or 
periodical  in  a  foreign  country  may,  if  the 
source  from  which  the  same  is  taken  be  ac- 
knowledged, be  republished  or  translated  in 
any  newspaper  or  periodical  in  this  country ; 
and  any  article  relating  to  any  other  subject 
which  has  been  so  published  as  aforesaid  may, 
if  the  source  from  which  the  same  is  taken  be 
acknowledged,  be  republished  or  translated  in 
like  manner,  unless  the  author  has  signified 
his  intention  of  preserving  the  copyright  there- 
in, and  the  right  of  translating  the  sanie,  in 
some  conspicuous  part  of  the  newspsper  or 
periodical  in  which  the  same  was  first  pub- 
lished, in  which  case  the  same  shall,  without 
the  formalities  required  by  the  next  following 
section,  receive  the  same  protection  as  is  by 
virtue  of  the  International  Copyright  Act  or 
this  Act  extended  to  books. 

8.  No  author,  or  his  executors,  administra- 
tors, or  assigns,  shall  be  entitled  to  the  benefit 
of  this  Act,  or  of  any  Order  in  Council  issued 
in  pursuance  thereof,  in  resfiect  of  the  trans- 
lation of  any  book  or  dramatic  piece,  if  the 
following  requisitions  are  not  complied  with ; 
(that  is  to  say,) 

1.  The  original  work  from  which  the  transla- 
tion is  to  be  made  must  be  registered  and  a 
copy  thereof  deposited  in  the  United  King- 
dom in  the  manner  required  for  original 
works  by  the  said  International  Copyright 
Act,  within  three  calendar  months  of  its 
first  publication  in  the  foreign  country : 


2.  The  author  must  notify  on  the  titk*page  of 
the  original  work,  or  if  it  is  published  in 
parts,  on  the  title-page  of  the  first  part,  or  if 
there  is  no  title-page,  on  some  conspicuous 
part  of  the  work,  that  it  is  his  intention  to 
reserve  the  right  of  translating  it : 

3.  The  translation  sanctioned  by  the  author, 
or  a  part  thereof,  must  be  published  either 
in  the  country  mentioned  in  the  Order  in 
Council  by  virtue  of  which  it  is  to  be  pro- 
tected or  in  the  British  dominions,  not  later 
than  one  year  after  the  registration  and  de- 
posit in  the  United  Kingdom  of  the  original 
work,  and  the  whole  of  such  translation 
must  be  published  within  three  years  of 
such  registration  and  deposit : 

4.  Such  translation  must  be  registered  and  a 
copy  thereof  deposited  in  the  United  King- 
dom within  a  time  to  be  mentioned  in  that 
behalf  in  the  order  by  which  it  is  protected, 
and  in  the  manner  provided  by  the  said  In- 
ternational Copyright  Act  for  the  registra- 
tion and  deposit  of  original  works : 

5.  In  the  cat»e  of  books  published  in  paits, 
each  part  of  the  original  work  must  be  regis- 
tered and  deposited  in  this  country  in  the 
manner  required  by  the  said  International 
Copyright  within  three  months  after  the  first 
publication  thereof  in  the  foreign  country : 

6.  In  the  case  of  dramatic  pieces  the  trans- 
lation sanctioned  by  the  author  must  be  pub- 
lished within  three  calendar  months  of  the 
registration  of  the  original  work : 

7.  The  above  requisitions  shall  apply  to  article* 
originally  published  in  newspapers  or  peri- 
odicals if  the  same  be  afterwards  published 
in  a  separate  form,  but  shall  not  apply  to 
such  articles  as  originally  published. 

9.  All  Copies  of  any  works  of  literature  or 
art  wherein  there  is  any  subsisting  copyright 
by  virtue  of  the  International  Copyright  Act 
and  this  Act,  or  of  any  Order  in  Council  made 
in  pursuance  of  such  Acts  or  either  of  thein, 
and  which  are  printed,  reprinted,  or  made  in 
any  foreign  country  except  that  in  which  such 
work  shall  be  first  published,  and  all  unautho- 
rised translations  of  any  book  or  dramatic  piece 
the  publication  or  pubhc  representation  in  the 
Briti.  h  dominions  of  translations  whereof  not 
authorised  as  in  -  this  Act  mentioned  shall  for 
the  time  being  be  prevented  under  any  Order 
in  Council  made  in  pursuance  of  this  Act,  are 
hereby  absolutely  prohibited  to  be  imported 
into  any  part  of  the  British  dominions,  except 
by  or  with  the  consent  of  the  registered  pro- 
prietor of  the  copyright  of  such  work  or  of 
such  book  or  piece,  or  his  agent  authorised  in 
writing ;  and  the  provision  of  the  Act  of  the 
6  Vict,  "to  amend  the  Law  of  Copyright," 
for  the  forfeiture,  seizure,  and  destruction  of 
any  printed  book  first  published  in  the  United 
Kingdom  wherein  there  shall  be  copyright,  and 
reprinted  in  any  country  out  of  tbe  British 
dominions,  and  imported  into  any  part  of  the 
British  dominions  by  any  person  not  being  the 
proprietor  of  the  copyright,  or  a  person  autho* 
rised  by  such  proprietor,  ehall  extend  and  be 
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applicable  to  all  oopiM  of  any  worki  of  liters 
tore  and  art,  and  to  all  tnuMlatioiii  the  im- 
portatioo  whereof  into  any  part  of  the  firitUh 
domiaioae  ia  prohibited  under  this  act. 

10.  The  provieiona  hereinbefore  contained 
shall  be  incorporated  with  the  International 
Copyright  Act,  and  shall  be  read  and  con- 
stmed  therewith  as  one  Act. 

11.  And  whereas  her  Majesty  has  already, 
by  Order  in  Couneil  under  the  said  Inter- 
national Copyright  Act,  given  effect  to  certain 
stipulations  contained  in  the  said  Convention 
with  the  French  Republic ;  and  it  is  expedient 


that  the  remainder  of  the  stipulations  on  the  |  the  10  Vict.  c.  58 


ventioD ;  and  that  if  daring  the  continuance  of 
the  said  Convention  any  further  reduction  of 
such  rates  is  made  in  favour  of  books,  prints, 
or  drawings  published  in  any  other  foreign 
country,  her  Majesty  may,  by  Order  in  Coun- 
cil, declare  that  such  reduction  shall  be  ex- 
tended to  similar  articles  published  in  France, 
such  order  to  be  made  and  published  in  the 
same  manner  and  to  be  subject  to  the  same 
provisions  as  orders  made  in  pursuance  of  the  • 
said  Act  of  the  10  Vict.  c.  58. 

13.  And  whereas  doubts  have  arisen  as  to 
the  Construction  of  the  Schedule  of  the  Act  of 


part  of  her  Majesty  in  the  said  Convention 
contained  should  take  effect  from  the  passing 
of  this  Act  without  any  further  order  in  Coun- 
cil :  during  the  continuance  of  the  said  Con- 
vention, and  so  long  as  the  Order  in  Council 
already  made  under  the  said  International 
Copyright  Act  remains  in  force,  the  provisions 
hereinbefore  contained  shall  apply  to  the  said 
Convention,  and  to  translations  of  books  and 
dramatic  pieces  which  are,  after  the  passing  of 
this  Act,  published  or  represented  in  France, 
in  the  same  manner  as  if  her  Majesty  had 
issued  her  order  in  Council  in  pursuance  of 
this  Act  for  giving  effect  to  such  Convention, 
and  had  therein  directed  that  such  translations 
should  be  protected  as  hereinbefore  mentioned 
for  a  period  of  five  years  from  the  date  of  the 
first  publication  or  public  representation  there- 
of respectively,  and  as  if  a  period  of  three 
months  from  the  publication  of  such  transla- 
tion were  the  time  mentioned  in  such  order  as 
the  time  within  which  the  same  must  be  re- 
gistered and  a  copy  thereof  deposited  in  the 
United  Kingdom. 

12.  And  whereas  an  Act  was  passed  in  the 
10  Vict ,  intituled  ''  An  Act  to  amend  an  Act 
of  the  r  &  8  Vict.,  for  reducing,  under  certain 
drcumstances,  the  duties  payable  upon  books 
and  engravings : "    And  whereas  by  the  said 
Convention  with  the  French  Republic  it  was 
atipulated  that  the  duties  on  books,  prints,  and 
drawings  published  in  the  territories  of  the 
French  RepubUc   should  be  reduced  to  the 
amounts  specified  in  the  Schedule  to  the  said 
Act  of  the  10  Vict.,  c.  58:    And  whereas  her 
Majesty  has,  in  pursuance  of  the  said  Conven- 
tion, and  in  exercise  of  the  powers  given  by 
the  said  Act,  by  Order  in  Council  declared 
that  such  duties  shall  be  reduced  accordingly 
And  whereas  by  the  said  Convention  it  was 
further  stipulated  that  the  said  rates  of  duty 
^KHild  not  be  raised  during  the  continuance  of 
the  said  Convention ;   and  that  if  during  the 
mtinttance  of  the  said  Convention  any  reduc- 
twn  of  those  rates  should  be  made  in  favour 
of  books,  prints,  or  drawings  published  in  any 
^er  eountry,  such  reduction  should  be  at  the 
fttne  time  extended  to  similar  articles  published 
in  France :  And  whereas  doubts  are  entertained 
'vhethersuch  last-mentioned  stipulations  can 
^  carried  into  effect  without  the  authority  of 
filament :  Beit  enacted,  That  the  said  rates 
<>fdatyso  reduced  as  aforesaid  shall  not  be 
oised  during  the  continuance  of  the  said  Con- 


It  is  hereby  declared.  That  for  the  purposes 
of  the  said  Act  every  work  published  in  the 
country  of  export,  of  which  part  has  been  origi- 
nallv  produced  in  the  United  Kingdom,  shall 
be  ueemed  to  be  and  be  subject  to  the  duty 
payable  on  "  works  originally  produced  in  the 
United  Kingdom,  and  republished  in  the 
country  of  export,"  although  it  contains  also 
original  matter  not  produced  in  the  United 
Kingdom,  unless  it  shall  be  proved  to  the 
satisfaction  of  the  Commissioners  of  her  Ma- 
jesty's Customs  by  the  importer,  consignee,  or 
other  person  entering  the  same  that  such  ori- 
ginal matter  is  at  least  equal  to  the  part  of  the 
work  produced  in  the  United  Kingdom,  in 
which  case  the  work  shall  be  subject  only  to 
the  duty  on  "  Works  not  originally  produced 
in  the  United  Kingdom." 

14.  And  whereas  by  the  four  several  Acts  of 
Parliament  following :  (that  is  to  say,)  an  Act 
of  the  8  Geo.  2,  c.  13  ;  an  Act  of  the  7  Geo.  3, 
38 ;  an  Act  of  the  17  Geo,  3,  c.  57  ;  and  an 
Act  of  the  6  &  7  Wm.  4,  c.  59,  provision  ia 
made  for  securing  to  every  person  who  invents, 
or  designs,  engraves,  etches,  or  works  in  mea* 
zotinto  or  chiaro-oscuro,  or,  from  his  own  work, 
design,  or  invention,  causes  or  procures  to  be 
designed  or  engraved,  etched,  or  worked  in 
mezsotinto  or  chiaro-oscuro,  any  historical 
print  or  prints,  or  any  print  or  prints 
of  any  portrait,  conversation,  landscape,  or 
architecture,  map,  chart,  or  plan,  or  any  other 
print  or  prints  whatsoever,  and  to  every  person 
who  engraves,  etches,  or  works  in  mezzotinto 
or  chiaro-oscuro,  or  causes  to  be  engraved, 
etched,  or  worked  any  print  taken  from  any 
picture,  drawing,  model,  or  sculpture,  not- 
withstanding such  print  has  not  been  graven 
or  drawn  from  his  own  original  design,  certain 
copyrights  therein  defined :  And  whereas  doubts 
are  entertained  whether  the  provisions  of  the 
said  Act  extends  to  lithographs  and  certain 
other  impressions,  and  it  is  expedient  to  remove 
such  doubts : 

It  is  hereby  declared,  that  the  provisions  of 
the  said  Acts  are  intended  to  include  prints 
taken  by  lithography,  or  any  other  mechanical 
process  by  which  prints  or  impressions  of  draw- 
ings or  designs  are  capable  of  being  multiplied 
indefinitely,  and  the  said  Acts  shall  be  con- 
strued accordingly. 


114 


AnmuU  Cert^ieate  Duty. — Pratpeets  of  the  Jmuor  Bar, 


ANNUAL  CERTIFICATE  DUTY, 

Yet  once  more  we  have  to  remind  such 
of  oar  readers  as  are  acquainted  with  Mem* 
hers  of  Parliament,  to  exert  their  influence 
and  secure  a  full  attendance  of  the  friends 
of  the  measure  on  Tuesday  next,  the  15th 
instanty  when  Lord  R.  Grosvenor  will  re- 
new his  motion  for  leave  to  bring  in  the 
Bill  to  Repeal  the  Certificate  Tax. 

It  is  considered  bj  the  noble  Lord,  as  well 
as  by  the  promoters  of  the  measure,  that, 
at  all  events,  the  case  should  again  be  sub- 
mitted to  the  House  in  the  present  Session* 
its  further  progress  will  much  depend  on 
the  determination  to  which  the  Government 
may  come;  and  their  decision  will,  no 
doubt,  be  mainly  influenced  by  the  prevail- 
ing opinions  of  the  members  who  may  be 
present  at  the  debate. 

If,  as  we  trust,  a  large  and  favourable 
majority  be  in  the  House,  the  Finance  Mi- 
nister may  be  expected  to  declare  his  assent 
to  the  relief  prayed  for,  either  forthwith  or 
early  in  the  next  Session.  There  is  reason 
very  confidently  to  believe  that  Sir  Frederic 
Thesiger,  the  Attorney- General,  who  se- 
conded Lord  R.  Grosvenor  on  all  the  former 
occasions,  continues  unaltered  in  his  con- 
viction of  the  justice  of  the  claim.  Again, 
therefore,  we  say,  a  full  House  should,  if 
possible,  be  obtained  when  the  motion 
oomtson. 


PROSPECTS  OF  THE  JUNIOR  BAR. 


Amongst  the  recent  and  very  numerous 
publications  relating  to  the  state  of  the  Bar, 
and  the  claim  of  a  small  minority  of  the 
Juniors,  to  act  on  behalf  of  the  suitors  with- 
out the  intervention  of  the  attorneys  and 
solicitors,  we  have  received  a  pamphlet, 
under  the  name  of  *'  Thoughts  of  a  Junior 
on  his  Position  and  Prospects  :  with  a  few 
Hints  to  Reformers."  ^ 

The  author  commences  by  stating  that — 

"  Tl\e  position  of  the  members  of  the  Bar  in 
reference  to  their  future  prospects,  is  at  this 
time  an  anxious  one,  both  for  themselves,  and 
also  for  the  public  at  large,  to  whom  the  due 
administration  of  justice  is  most  important. 
The  recent  Legislative  enactments  which  have 
transferred  the  great  bulk  of  the  civil  business 
of  the  country  from  the  Superior  Courts  at 
Westmineter  to  the  various  scattered  tribunals 
'  of  the  County  Courts,  have  already  effected  a 
material  change  in  the  present  prospects  of  the 
Legal  Profession ;  and  bid  fair,  ere  long,  to  re- 
move entirely  the  remnant  of  that  class  of  busi- 
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ness  by  which  the  most  eminent  men  were  first 
brought  into  notice.'* 

After  various  remarks  on  the  institutioa 
and  progress  of  the  County  Courts, — ^their 
effect  on  the  amount  of  business  in  the  Sa* 
perior  Courts, — and  the  consequences  which 
have  resulted  to  the  members  of  the  Bar,— 
the  learned  Junior  proceeds  to  consider  the 
several  remedies  which  have  been  suggested 
in  order  to  place  them  in  a  better  position. 

"The  first  is,  that  the  jurisdiction  of  the 
County  Courts  should  be  so  far  extended  as  to 
embrace  suite  in  equity  as  well  as  in  law ;  in 
brief,  that  the  two  systems  of  jurisprudence 
which  have  been  preserved  as  essentially  dis- 
tinct for  centuries,  should  now  be  amalga- 
mated and  introduced  as  one  8y8tem  into  the 
New  Courts. 

"ITie  second  is,  for  adopting  the  system 
pursued  in  America,  where  the  attorney  and 
barrister  comprise  'one  firm,'  the  one  partner 
seeing  the  clients,  and  the  other  advocating  the 
causes  in  the  Courts. 

"The  third  remedy  seems  the  only  practi- 
cable one,  and  consists  in  the  repeal  of  the  clause 
in  the  County  Courts'  Act  before  referred  to, 
and  in  the  abolition  of  the  existing  system  of 
etiquette,  together  with  the  permission  for  the 
barrister  and  his  client  to  meet  ir-'ifether  pro- 
fessionally; on  which  point  somewhat  may  be 
said  on  both  sides*" 

The  author  dismisses  the  first  remedy  as 
impracticable  and  absurd, — merely  observ- 
ing that  it  would  upset  every  theory  on 
which  our  legal  and  equitable  system  has 
been  built,  and  which  it  has  been  "the 
work  of  the  most  clear-headed,  sagacious, 
and  profound  men  for  centuries  past  to  es- 
tablish.'* He  questions,  indeed,  whether 
any  approach  to  such  a  system  is  desirable, 
even  in  so  modified  a  form  as  that  which  has 
been  lately  suggested,  viz. — "  to  allow  the 
Judges  of  the  County  Courts  a  Jurisdiction 
in  District  Cases  of  Bankruptcy,  which  has 
hitherto  been  confined  to  Courts  of  Equity 
alone." 

The  second  remedy,  he  holds  to  be  open 
to  a  two-fold  objection  ;  1st,  establishing  a 
monopoly;  and  2ndly,  destroying  the  in- 
dependence of  the  Bar. 

"  That  such  a  remedy  would  produce  a  sys- 
tem of  monopolising  interests  may  be  inferred 
from  the  fact  that,  even  under  the  present  plan, 
the  great  bulk  of  the  business  falls  to  the  lot 
of  those  who  have  good  interest  or  connexion 
to  boast  of  amongst  our  attorneys;  and  as 
they  have  the  power  of  entrusting  the  cases  in 
which  they  are  concerned  to  the  direction  of 
counsel,  they  naturally  select  those  who  are 
identificKi  with  themselves  in  some  degree  or 
other,  either  by  the  ties  of  relationship  or  of 
interest,  lliese  are  the  men  in  the  great  ma- 
jority of  cases  who  become  our  great  and  lead- 
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iofr  counsel,  if  they  are  at  all  competent  to 
dtKhar^e  the  duties  of  their  Profeseioh, — inas- 
much as  they  f^^m  by  interest  that  start  in  the 
race,  which  others,  of  equal  or  e\'en  firreater 
ability,  in  vain  struggle  to  gain  by  their  own 
exertions.  What  a  sUte  of  affairs  then  would 
spring  up  if  such  a  remedy  were  adopted  as 
that  here  proposed.  The  unfortunate  barrister 
who  was  excluded  from  taking  a  share  or  part- 
nership in  the  office  of  an  attorney  from  any 
circumstances,  would  literally  stand  no  chance 
of  ever  obtaining  a  brief.  He  would  be  unable, 
by  the  etiquette  of  the  Profession,  to  seek  clients 
for  himself,  and  would  have  no  friendly  attor- 
ney to  introduce  them ;  whilst  those  •  firms ' 
which  once  became  established,  would  com- 
mand an  immense  amount  of  buKiness,  and  ex- 
clude from  its  enjoyment  all  but  their  favoured 
partners." 

The  second  objection  is  thus  stated : — 

"Tne  quality  of  partnership  which  would 
arise  between  the  barrister  and  the  attorney, 
ander  such  a  system,  would  gradually  abolish 
aQ  the  distinctions  which,  at  present,  subsist 
between  them,  and  reduce  both  branches  of  the 
Legal  Profession  to  a  mere  trade;  whereby  the 
most  money  would  have  to  be  realised  by  the 
eocouragement  of  litigation  amongst  the  people. 
The  barrister  would  soon  cease  to  be  very  scru- 
pulous as  to  the  class  of  business,  or  the  justice 
of  the  causes  which  he  would  be  called  on  to 
advocate ;  and  the  attorney,  on  the  other  hand, 
would  be  tempted  to  bring  as  much  '  grist  to 
the  legal  mill'  as  he  could  collect,  without 
being  over  particular  as  to  the  honesty  of  his 
client,  or  the  stability  of  his  cause." 

The  learned  gentleman  next  describes  the 
mode  in  which  he  would  open  the  County 
Courts  to  the  Bar,  without  the  intervention 
of  attorneys.     He  says,  — 

"First,  assuming  that  the  present  rule  of 
etiquette  which  refers  to  the  interviews  of 
counsel  with  their  clients,  will  speedily  be 
abolished  by  consent  of  the  Bar  in  spite  of  the 
objections  which  may  be  urged  against  such  a 
course;  as  being  the  only  means  whereby  a 
road  may  be  opened  to  the  downfal  of  the  pre- 
sent monopoly.  It  may  be  desirable,  perhaps, 
to  establish  a  regular  scale  of  fees  in  connexion 
vith  the  practice  in  the  County  Courts,  which 
should  be  regulated  according  to  the  amount 
<»f  the  dsbts  or  damages  sought  to  be  recovered 
in  each  cause,  to  be  payable  .alike  to  attornev- 
'sdvocate  or  counsel;  giving  the  public  tne 
option  of  selecting  their  advisers-^somewhat  on 
the  same  principle  as  that  comprised  in  sect.  6 
<rfthc  13  &  14  Vict.  c.  61  ;—Such  a  scale  of  pe- 
cnoiary  emolnments  should  be  printed  and 
displayed  in  some  conspicuous  part  of  the 
Conrt-house,  and  be  accessible  on  all  occasions, 
^or  instance,  for  causes  in  which  the  sums 
wnght  to  be  recovered  are  laid  at  5/.  and  not  over 
1^>  a  certain  sum  should  be  payable ;  where 
^  loi.  and  not  over  20/.,  so  much  more ;  where 
at  20/.  and  not  over  50/.,  a  still  higher  sum,  re- 


taining the  '  consultation  fees '  as  they  at  pre- 
sent exist.  A  check  would  thus  be  bela  in 
some  degree  over  the  system  of  bargaining  and 
corruption,  which  might  otherwise  ensue." 

And  further  on  he  contends,  that 
"There  is  no  reason  why  a  clause  with  a 
prospective  aspect  which  should  establish  such 
a  fixed  scale  of  fees  as  that  proposed  should 
not  during  the  present  session  be  introduced 
into  the  '  County  Courts'  Extension  Act ;'  nor 
why  another  clause  should  not  be  framed, 
which  should,  to  a  certain  extent  confine  the 
duties  of  advocate  to  their  proper  representatives 
under  such  a  new  system  of  emoluments ;  and 
it  is  to  be  hoped  that  some  similar  scheme  will 
not  entirely  escape  the  observation  of  our  legal 
Members  of  Parliament ;  the  establishment  of 
which  would  be,  moreover,  a  further  check  on 
the  cupidity  of  those  who  would  exclude  the 
barrister  from  his  proper  sphere  of  business, 
and  prevent,  to  a  great  extent,  the  recurrence 
of  similar  agreements  as  that  before  alluded  to. 
If,  then,  the  barrister  and  attorney  were  thus 
placed  on  a  level  and  fair  footing,  it  is  easy  to 
foresee  the  result  in  the  speedy  formation  of 
local  '  Bars '  thronghout  tne  country.  This 
would  be  desirable  on  more  accounts  than  one, 
for  in  addition  to  the  relief  it  would  afford  to 
the  over-crowded  state  of  the  Superior  Courts 
of  the  metropolis,  bv  abstracting  a  numerous 
band  of  competitors  for  the  '  remanets '  which 
there  so  '  scanty  bloom ;'  it  would  benefit  the 
country  districts  generally  wherein  such  a 
'  Bar '  would  arise.  The  Courts  would  be  at- 
tended regularly  by  a  dass  of  men  both  well 
educated  and  talented,  whose  professional  ser- 
vices would  always  be  at  command  at  a  very 
small  expense,  and  would  be  able  to  carry  up 
to  the  Sttperior  Courts  at  Westminster  on  appeal 
without  further  intervention  and  consequent 
expense,  any  causes  on .  which  a  legal  dispute 
might  arise  on  technicalities,  or  a  verdict  be 
given  contrary  to  the  rules  of  evidence  or  the 
requirements  of  justice.  Or  if  more  convenient, 
the  appeals  might  be  heard  and  argued  before 
the  Judges  of  Assise  at  the  option  of  the  suitors, 
which  plan  would  preclude  the  necessity  and 
expense  of  an  adjournment  of  the  respective 
parties  to  the  suit  to  the  metropolis.  The 
towns  also,  within  the  districts  of  the  New 
Courts  would  be  much  benefited  by  the  acces- 
sion of  a  number  of  families  in  the  position  of 
life  occupied  bv  the  members  of  the  Bar ;  and 
the  country  districts  would  not  be  in  want  of 
active  and  useful  men  of  business  who  would 
act  either  as  magistrates,  or  in  any  other  legal 
capacities,  and  whose  constant  presence  on  the 
spot  and  thorough  knowledge  of  the  law,  might 
go  far  to  suppress  that  class  of  lawless  depre- 
dations which  we  now  have  occasionally  to 
lament." 

•  It  is  remarkable,  however,  in  another 
,  part  of  the  pamphlet, — treating  of  the  oh* 
t  jections  to  the  plan  of  forming  partnerships 
■  between  barristers  and  attorneys, — ^thatthe 
<  writer  answers  his  own  argument  in  favour 
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of  the  barrister  acting  in  direct  communi- 
cation with  the  suitor.     He  says, — 

"  If  once  any  system  were  allowed  to  jfain 
ground  by  which  the  jurisconsult  would  be 
tempted  to  entice  a  number  of  clients  to  his 
chambers ;  we  should  soon  have  an  established 
body  of  men  whose  business  would  be  to  strive 
each  to  underbid  his  brother  of  the  Bar ;  and 
in  these  days  when  the  mania  exists  ad  absur- 
dum  for  having  everything  as  cheap  as  possible, 
without  reference  to  quality ;  the  result  would 
be  that  the  greater  number  of  clients  would 
seek  the  professional  assistance  of  him  who 
would  take  the  smallest  fees,  without  consider- 
ing how  far  just  or  how  far  pracUcable  his  ad- 
vice might  be. 

^The  system  of  etiquette  at  present  adopted 
by  counsel,  places  a  check  on  the  introduction 
of  such  a  course  of  underbidding,  and  the 
medium  of  a  respectable  attorney  between  client 
and  advocate  removes  far  distant  the  chances 
of  any  underhand  bargain  being  made  on  the 
probable  issue  of  a  trial.  The  barrister  is  now 
openly  paid  as  the  physician,  to  do  the  best  he 
can  for  him  who  pays.  His  motives  are  known, 
and  he  is  scarcely  within  the  pale  of  cor- 
ruptibility. He  scorns  to  listen  to  any  sug- 
gestions as  to  the  supposed  value  of  his  profes- 
sional assistance,  knowing  what  his  proper  fees 
are ;  he  goes,  therefore,  into  Court  relying  on 
the  merits  of  his  case,  to  the  right  development 
of  which  all  his  energies  and  all  his  talents  are 
directed.  Remove  this  check  on  the  cupidity 
of  a  class  of  men  so  numerous  as  that  which 
is  comprised  under  the  general  term  of  'the 
Bar,'  and  in  all  probability  many  could  be 
found  to  carry  into  Court  any  case  which  might 
be  trumped  up,  despite  its  manifest  injustice, 
or  its  impossibility  of  success,  provided  only 
they  themselves  were  sufficiently  paid.  An 
ancient  poet  has  written, — '  Quid  non  mortalia 
pectora  cogis  Auri  sacra  fames  :*  and,  as  we 
aU  know  that  the  wicked  are  promiscuously 
mingled  with  the  good  in  every  class  of  society, 
it  cannot  be  expected  that  the  honourable  in- 
tegrity and  upright  course  of  conduct,  which 
renders  the  Bar  as  a  profession  both  gentle- 
manlike  and  praiseworthy,  should  be  equally 
distributed  among  all  its  members.  What  a 
pernicious  example  then  would  be  set  to  the 
struggling  Junior,  if  he  saw  those  around  him 
preying  on  the  spoils  of  the  just,  and  enriching 
themselves  by  the  overthrow  of  the  innocent. 
It  would,  indeed,  require  more  than  human 
moral  courage  to  prevent  a  mind  from  being 
contaminated  by  similar  influences,  and  falling 
headlong  into  the  same  abyss" 

Now,  without  for  a  moment  supporting 
the  proposition  that  it  is  expedient  or  de- 
sirable for  members  of  the  several  branches 
of  the  Profession  to  be  united  in  partner- 
ship,  we  venture  very  confidently  to  say 
that  the  disadvantages  of  that  project,  would 
be  much  less  than  the  proposed  repeal  of 
the  clause  in  the  Small  Debts  Act,  and  the 
abolition  of  the  rule  of  the  Bar^  prohibiting 


the  acceptance  of  briefs  or  instructions,  ex- 
cept through  the  medium  of  attorneys. 
All  the  evil  consequences  which  have  been 
pointed  out  in  the  preceding  extract,  and 
many  more,  would  inevitably  arise.  Even  if 
the  Legislature  should  be  induced,  by  the 
prevailing  clamour  in  favour  of  the  County 
Courts,  to  repeal  the  clause  in  question,  we 
much  doubt  whether  the  Benchers  of  the 
Inns  of  Court  will  allow  their  wholesome 
rule  to  be  altered,  for  it  will  be  recollected 
that  whilst  the  Court  of  Queen's  Bench  de- 
cided, that  there  was  9io  law  to  prevent  a 
barrister  from  taking  a  brief  from  the  suitor, 
the  rule  of  the  Bar  which  forbids  the  prac- 
tice, was  wise  and  beneficial. 

If  then  the  rule  be  continued,  will  the 
Benchers,  in  case  of  infringement,  visit  the 
offender  with  the  punishment  of  disbarring  ? 
And  if  they  should  not,  what  will  the  Judges 
decide,  when  a  complaint  is  made  against  a 
barrister,  that  he  is  acting  also  as  an  attor- 
ney ?  Again,  if  the  barrister  is  allowed  to 
act  as  an  attorney,  with  what  justice  can 
the  Superior  Courts  refuse  to  hear  the  at- 
torney named  on  the  record,  if  his  cheat 
choose  to  entrust  the  case  to  his  advocacy? 

We  put  these  questions  to  show  some  of 
the  difficulties  which  may  arise,  and  some 
of  the  consequences  which  may  ensue, — but 
trust  that  the  power  and  influence  of  the 
authorities  at  the  Bar  will  stop  the  progress 
of  the  injudicious  changes  which  are  pro- 
jected. 

MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

A  coRRBSPONDBNT  at  Great  Yarmouth  is 
informed  that  his  appointment  to  the  office  of 
Master  Extraordinary  need  not,  in  our  opinion, 
be  gazetted  to  enable  him  to  act,  though  it  is 
usual  to  give  the  notice.  In  a  recent  case  be- 
fore the  Lord  Chancellor,  where  a  solicitor  of 
the  Court  had  acted  as  a  Master  Extra.,  swear* 
ing  a.  deponent  at  Boulogne,  and  signing  a 
jurat  testifying  that  the  oath  had  been  admi- 
nistered at  Tonbridge  Wells,  the  fact  of  any 
Commission  having  been  issued  was  disputed, 
and  the  solicitor  could  not  produce  it.  If  ^ 
appointment  had  been  gazetted,  we  prcBume 
that  the  production  of  the  Gazette  would  have 
assisted  the  solicitor's  case. 

It  is  understood  that,  on  the  abolition  of  the 
office  of  Masters  in  Chancery,  a  new  arrange- 
ment will  be  made  regarding  these  Commw- 
sions  to  Masters  Extra. 


L«t»  of  Attorneys  and  SolicUors-^Evidence  of  Delivery  qf  Signed  BiU. 


LAW    OF    ATTORNEYS    AND 
SOLICITORS. 

EVIDENCE  OF  DELIVERY  OF  SIGNED  BILL. 

An  attorney  was  employed  by  the  solici- 
tor of  a  provisionally  registered  company  to 
do  some  business  for  the  company.  He  de- 
livered his  bill,  headed  "Northampton, 
Lmcoln,  and  Hull  Railway  to  R,  B,  D., 
debtor,"  to  the  solicitor  of  the  company, 
at  the  request  of  the  latter.  A  copy  of  it 
was  afterwards  produced  to  the  defendant, 
ODc  of  the  provisional  committee,  who  said 
that  he  had  seen  that  bill  before,  that  some 
of  the  charges  were  high,  but  that  it  would 
not  be  disputed  ;  and  the  copy  so  produced 
was  thereupon  taken  back. 

The  cause  was  tried  before  Mr.  Justice 
Erie,  in  Middlesex,  after  Hilary  Term, 
1850,  and  a  verdict  was  found  for  the 
plaintiff.  A  bill  of  exceptions  was  tendered 
to  the  charge  of  the  Judge,  on  the  ground 
that  the  learned  Judge  ought  to  have  di- 
rected the  jury  to  find  for  the  defendant  as 
there  was  no  evidence  of  the  delivery  of  a 
sufficient  bill  to  him,  and  that  the  bill  was 
not  directed  on  the  face  of  it  to  the  de- 
fendant as  the  party  charged.  A  writ  of 
error  was  then  brought  into  the  Exchequer 
Chamber. 

Mr.  Baron  Parke,  on  delivering  the  judg- 
ment of  the  Court,  said — 

"  The  question  arises  upon  the  replication  to 
the  plea,  which  states,  that  there  had  been  no 
delivery  of  a  bill  of  the  fees  and  disbursements, 
in  respect  of  which  the  action  was  brought, 
llie  replication  states,  that  the  plaintiff  below 
did,  one  month  before  the  commencement  of 
the  suit,  deliver  to  the  defendant  below  a  bill 
of  charges  of  the  fees  and  disbursements  in  the 
plea  mentioned,  subscribed  with  the  proper 
band  of  the  plaintiff,  pursuant  to  the  statute. 

"  It  appears  upon  the  evidence  set  forth  on 
Uie  bill  of  exceptions,  that  a  bill  had  been  de- 
livered to  Pell,  who  was  the  attorney  of  the 
company,  and  who  employed  the  now  defendant 
to  do  the  work,  in  respect  of  which  the  action 
was  brought,  as  attorney.  That  bill  contained 
a  list  of  disbursements  and  fees,  and  was  headed, 
'Northampton,  Lincoln,  and  Hull  Railway. 
To  Robert  Heaford  Daubney,  debtor.'  It  was 
delivered  to  Pell,  who  had  applied  for  it, 
sod  afterwards  a  meeting  took  place,  at  which 
tbe  plaintiff  and  the  defendant  were  present, 
when  a  copy  of  the  bill,  subscribed  in  the 
bandwritinfi^  of  the  defendant,  was  produced ; 
and  the  plaintiff  '  then  proved,*— (as  the  bill 
of  exceptions  incorrectly  expresses  it,  meaninfif 
that  he  offered  evidence  to  the  jurv,  and  so  we 
ntust  understand  it,)—'  that  one  Joseph  Hea- 
ford Danbney,  in  the  month  of  December, 
A.D.,  1846,  gave  the  last-mentioned  copy  of 
t^  ViU  so  produced,  to  the  defendant,  who 


then  looked  the  same  over,  and  said  to  the  said 
J.  H.  Daubney,  that  he,  the  defendant,  had 
seen  that  bill  before,  that  some  of  the  charges 
were  high,  but  that  it  was  not  intended  to  dis- 
pute  them;  and  that  two  other  members  of 
the  provisional  committee  of  the  company 
came  into  the  room  in  which  J.  H.  Daub- 
ney and  the  defendants  were,  shortly  after 
the  last-mentioned  bill  had  been  so  nanded 
to  the  said  defendant,' — ^it  is  evident  from  this 
that  the  defendant  below  had  had  the  bill  in 
his  possession,  —  '  that  the  last-mentioned 
bill  was  then  before  them :  that  one  of  them 
said  to  J.  H.  Daubney,  in  the  presence 
of  the  defendant,  that  it  was  not  intended  to 
dispute  the  charge  of  the  bill  ♦  ♦  • 
and  after  some  more  conversation  on  the  sub- 
ject, the  last-mentioned  copy  of  the  bill  was 
taken  away  by  J.  H.  Dauoney,' — ^that  is,  it 
was  returned  to  the  defendant." 

With  respect  to  the  form  of  the  bill,  it 
was  contended  by  Mr.  Mellor,  that  the  state- 
ment requires  that  not  only  a  list  of  items  shaU 
be  delivered  to  the  client,  but  that  the  list  shall 
be  properly  headed,  showing  both  a  creditor 
and  a  debtor,  and  he  contended,  that  in  this 
case  the  hill  did  not  state  the  plaintiff  was  in- 
tended to  be  charged  therewith. 

"The  authority  in  the  Irish  Court  of 
Exchequer,  Manning  v.  Olynn  and  Sheehan, 
1  Jones,  513,  (Irish  Reports,)  which  he 
cited  in  support  of  his  argument,  is,  no 
doubt,  a  perfectly  correct  decision,  but  in 
that  case  the  bill  had  no  heading  what- 
ever. Here,  upon  reading  the  bill,  no  doubt 
can  be  entertained  that  it  was  intended  that 
some  person  should  be  made  liable,  because  it 
is  headed,  not  only  '  The  Northampton,  Lin- 
coln, and  Hull  Railway,'  but  'The  North- ^ 
ampton,  Lincoln,  and  Hull  Railway,  to  Robert' 
Heaford  Daubney,  debtor.'  We  think  that  it 
is  sufficient  for  the  Court  to  say  that  the  de^ 
fendant  intended  to  charf^e  all  persons  respon- 
sible for  the  construction  of  the  railway." 

The  remaining  question  was,  whether  there 
was  sufficient  evidence  to  go  to  the  jury  that 
the  bill  was  delivered  to  the  plaintiff. 

"  As  to  the  delivery  to  Pell,  it  was  contended, 
that  an  attornev  has  no  authority  to  ask  for  tho 
delivery  of  a  oill  for  his  client,  and  that  the 
delivery  to  Pell,  therefore,  was  not  a  sufficient 
delivery  to  satisfy  the  statute.  Some  of  us 
entertain  a  doubt  whether  a  delivery  to  Pell 
would  have  been  sufficient ;  but  we  think  that 
there  was  some  evidence  of  a  delivery  by  Pell 
to  the  plaintiff,  for  the  latter,  upon  being 
shown  a  copy  of  the  bill,  says,  that  he  '  had 
seen  that  bill  before,  that  some  of  the  charges 
were  high,  but  that  it  was  not  intended  to  dis- 
pute them.'  Some  of  us,  however,  think  there 
was  sufficient  evidence  that  Pell  was  authorised 
by  the  plaintiff  to  receive  the  bill  for  him.  In 
that  view,  the  case  comes  within  the  authority 
of  Vincent  v.  Staymaker,  12  East.  372,  where 
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the  Judges  {dissentients  Lord  Ellenborough) 
were  of  opinion  that  a  delivery  to  the  attorney 
was  a  sufficient  delivery  to  the  client  himself." 

The  learned  Baron  then  concluded  as 
follows: — 

"  I  feel  some  doubt  whether,  if  the  case  had 
turned  on  the  delivery  to  Pell  alone,  there 
would  have  been  a  sufficient  delivery  to  the 
plaintiff  under  the  statute ;  but  we  all  agree 
that  there  was  evidence  to  he  submitted  to  the 
jury  of  a  delivery  of  the  bill  to  the  plaintiff 
himself.  To  satisfy  the  statute,  a  mere  show- 
ing of  the  bill  to  the  party  is  not  Aofficient; 
and  in  this  case  the  jury  might,  upon  the  evi- 
dence stated  in  the  bill  of  exceptions,  conclude 
that  the  defendant  went  to  the  plaintiff  with 
the  inteotion  of  merely  showing  him  his  bill, 
and  then  taking  it  back,  in  which  case  there 
would  not  have  been  a  sufficient  delivery  to 
the  parties  sought  to  be  charged  therewith ;  or 
they  might  infer  that  he  said  to  the  plaintiff, 
'  Here  is  my  bill,  take  it,  and  keep  it  if  you 
like.'  According  to  the  one  or  other  view, 
that  second  transaction  would  or  would  not 
satisfy  the  statute.  The  question  was  one  al- 
together for  the  jury :  if  the  plaintiff  might 
have  kept  the  bill,  there  was  a  sufficient  de- 
livery ;  otherwise,  there  was  not.  The  learned 
Judge,  therefore,  was  right  in  leaving  the  evi- 
dence to  the  jury.  The  judgment  of  the  Court 
below  will  therefore  be  affirmed."  Phipps  v. 
Daubnetj,  2  L.  M.  &  P.  180. 


METROPOLITAN  AND   PROVINCIAL 
LAW  ASSOCIATION. 

ANNUAL   REPORT. 

[Continued  from,  pa^e  66.] 
*'  General  Proceedings. — ^The  Association  has 
now  completed  its  fifth  year,  and  it  is  again  the 
duty  of  the  Managing  Committee  to  render  to 
the  members  an  account  of  the  proceedings 
they  have  adopted  in  the  various  branches  of 
the  duties  incident  to  their  office ;  and,  as  their 
labours  have  been  almost  entirely  a  continua- 
tion of  those  commenced  in  preceding  years, 
they  will  endeavour  to  make  their  report  more 
brief  than  those  which  have,  on  former  occa- 
sions, been  necessary  for  an  explanation  of  the 
nature  and  principles  of  the  operations  of  the 
Association. 

"  The  ordinary  proceedings  of  the  Committee 
come  so  little  before  the  public,  that  it  has 
always  been  a  matter  of  some  difficulty,  al- 
though undoubtedly  one  of  much  importance, 
to  keep  prominently  before  the  attention  of  the 
members,  scattered  as  they  are  throughout 
the  country,  the  operations  of  the  Association 
to  which  they  belonged. 

'•  Minutes  of  Committee.— By  the  established 
practice  of  the  Association,  a  copy  of  the 
minutes  of  every  meeting  of  the  Committee  is 
sent  to  every  provincial  member  of  the  Com- 
mittee, and  this,  so  far  as  regards  the  subscrib- 
ers in  all  the  22  towns  where  there  are  mem- 
bers of  the  Committee,  affords  the  means  of 
giving  full  information  upon  every  important 


professional  subject.  The  Committee  beliere 
that  the  minutes  which  are  thus  circulated  are, 
in  some  instances,  turned  to  advantage — not 
however,  by  any  means  so  generally  as  to  keep 
the  members,  even  in  those  towns,  adequately 
acquainted  with  the  current  operations  of  the 
Committee,  while  all  those  who  live  in  the 
smaller  country  towns  are  obviously  entirely 
unassisted  by  the  arrangement.  For  the  im- 
portant object,  moreover,  of  obtaining  increased 
power  to  the  Society  by  means  of  fresh  sub- 
scribers, this  circnlatwn  of  the  minutes,  if  not 
wholly  inoperative,  is  yet  clearly  insufficient. 

**  Profeseinnal  Periodical. — ^'llie  idea  of  esta- 
blishing some  professional  periodical,  to  be  es- 
pecially the  organ  of  the  Association,  has  fre- 
quently been  brought  before  the  Committee, 
and  as  often  laid  aside  from  the  insuperable 
objection,  that  its  realisation  would  require 
much  greater  pecuniary  resources  than  hare 
ever  been  within  the  control  of  the  Committee. 
Soon  after  the  last  general  meeting,  the  Com- 
mittee endeavoured,  in  some  measure,  to  sup- 
ply this  want,  by  drawing  up  short  abstracts  of 
their  operations,  and  forwarding  them  to  the 
"  Legal  Observer"  and  the  "Law  Times,"  the 
editors  of  both  of  which  papers  obligingly  gave 
insertion  to  these  communications.  This  course 
was,  however,  felt  by  the  Committee  to  be  lia- 
ble to  a  two-fold  objection  ;  iirst,  because  the 
expediency  of  publishing  the  minutes  of  the 
Committee  is  doubtful,  especially  with  regard 
to  such  questions  as  are  left  undetermined  at 
the  close  of  the  meeting;  secondly,  because 
such  a  publication  did  not  reach  any  of  the 
members  who  were  not  subscribers  to  one  or 
other  of  the  papers  in  question.  The  Commit- 
tee have,  therefore,  resolved  to  try  the  experi- 
ment»  of  issuing,  from  time  to  time,  as  occasion 
may  require,  during  the  year,  circulars  to  all 
the  members,  reporting  the  proceedings  of  the 
Committee,  and  calling  the  attention  of  the 
members  to  any  |>oints  of  special  interest  to 
them,  or  upon  which  their  immediate  active co* 
operation  may  be  of  importance  to  further  the 
objects  of  the  Association.  The  Committee 
will  also  gladly  avail  themselves  of  the  oppor- 
tunity which  these  circulars  will  offer,  of  com- 
municating to  the  members  any  new  Rules  of 
Court,  or  other  matters  of  practical  importance 
to  them  in  the  daily  routine  of  their  practice. 

**  The  firdt  circular  was  issued  to  the  members 
on  the  opening  of  the  present  Session  of  Par- 
liament. It  has  appeared  to  give  a  good  deal 
of  tatiafaction,  ana  the  Committee  will  readily 
attend  to  any  suggestions  from  the  members, 
in  their  endeavours  to  render  succeeding  num- 
bera  interesting  and  valuable.  Upon  this  sub- 
ject they  will  only  further  remind  the  members 
that  one  great  object  of  these  circulars  will  be 
lost,  and  the  possibility  of  their  continuacce 
rendered  doubtful,  unless  they  are  made  use  oi 
by  the  present  members,  as  a  means  of  ^p^^' 
ing  their  pniMasional  friends,  alsoi  to  join  the 
Association. 

"  JHoipr floliee.— In  their  report  last  year  the 
Committee  stated,  that  a  ease  in  which  very 
grow  malpractice  had  been  alleged  agaiitft  one 
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of  the  members,  was  then  under  consideration. 
The  Committee  re^et  to  say,  that  the  accused 
party  was  unable  to  refute  the  charges,  and, 
although  he  attempted  a  defence,  yet  it  was 
ooe  which,  in  fact,  admitted  the  main  points  of 
the  accusation.  The  Committee,  therefore,  felt 
compelled  to  pat  in  force  the  power  entrusted 
to  them  by  the  sixth  rule,  and  to  expel  the 
member  in  question  from  the  Association. 
Against  this  judgment  the  member  has  not 
exercised  his  right  of  appeal. 

"Some  other  cases  of  aUey^ed  misconduct 
which  were  brought  before  them,  bot  which  did 
not  affect  members  of  the  Association,  they  have 
dealt  with  as  circumstances  seemed  to  reouire. 

" Proseemtians  by  Magistrates*  Clerks. — Most 
of  the  members  are  no  doubt  aware  that  there 
is  a  difference,  for  which  there  does  not  appear 
to  exist  any  substantial  reaiion  between  the  pri- 
vileges of  the  clerks  to  magistrates  in  boroughs 
and  those  in  counties,  inasmuch,  as  while  the 
latter  are  generally  employed  somewhat  exten- 
sively in  conducting  prosecutions,  the  former 
are,  by  the  ia2nd  section  of  the  Municipal  Re- 
form Act,  expressly  prohibited  from  being  con- 
cerned in  prosecutions.  On  the  occasion  of 
the  passing  of  the  Act  for  Providing  for  the 
Expenses  of  Prosecutions  last  Session,  the  As- 
sociation of  Clerks  to  Magistrates  endeavoured 
to  get  this  prohibitive  clause  repealed,  and  the 
Committee  was  requested  to  assist  that  en* 
deavGur.  Aft^r  carefully  considering  the  ques- 
tion, however,  they  felt  compelled  to  decline 
moving  in  the  matter  on  two  grounds — first, 
that  it  was  a  question  of  ))rivilege,  not  between 
the  Profession,  as  a  .whole,  and  any  other  body 
attempting  to  effect  an  encroachment,  but  be- 
tween one  class  of  the  Profession  and  another, 
and  that  the  effect  of  the  repeal  would,  practi- 
cally, be  to  give  to  the  magistrates'  clerks, 
from  the  advantages  incident  to  their  position, 
almost  a  monopoly  of  that  branch  of  criminal 
basiness — a  result  which,  whether  in  itself  de- 
sirable or  not,  the  Committee  felt  was  certainly 
Dot  within  their  province  to  promote.  But, 
secondly,  the  Committee,  upon  the  merits  of 
the  question,  would  be  more  inclined  to  advo- 
eate  the  extension  of  the  prohibition  to  the 
clerks  of  county  magistrates  than  its  repeal 
with  regard  to  those  of  boroughs ;  for  it  is,  in 
their  opinion,  so  important  to  keep  the  office 
of  prosecutor  entirely  separate  from  that  of 
Judge,  that  they  think  it  wise  to  provide  that 
aiiofficer»  who,  like  the  clerk  to  the  magis- 
trates, frequently  exercises  a  deciding  influence 
upon  the  question  of  whether  an  accused  party 
^ail  be  committed,  ehall  not  be  open  to  the 
possibility  of  having  any  pecuniary  interest 
connected  with  the  prosecution. 

"  AfmutU  Certificate  Dut^.-^Tht  Committee 
have  continued  to  co-operate  with  the  Council 
of  the  Incorporated  Society  in  measures  for 
Vmuring  the  repeal  of  the  Annual  Certificate 
Duty,  and  although  they  cannot  yet  congra- 
tahite  the  Profession  upon  the  final  attainment 
of  this  object,  yet  the  position  of  the  question 
has  continued  to  improve,  and,  slow  as  the 
process  appears,  the  Committee  fieel  confident 
that  it  is  sure. 


*'  In  their  report  last  year  the  Committee  re- 
marked that  the  state  of  political  parties  in  the 
House,  and  the  Ministerial  Crisis  which  took 
place  in  February,  1851,  had  retarded  the  pro- 
gress of  the  question.  Exactly  similar  causes 
have  been  in  operation  this  year,  and  Lord 
Robert  Grosvenor  has  not  yet  thought  it  pru- 
dent to  renew  his  notice  of  motion  as  an 
independent  member,  seeing  that  the  new 
Government  includes  so  many  gentlemen, 
headed  hj  the  Chancellor  of  the  Exchequer, 
who  cordially  supported  him  last  year,  that  the 
Profession  has  just  grounds  for  expecting  that 
the  Government  will  remit  the  tax.  In  this 
hope,  several  of  the  members  of  the  Council 
of  the  Incorporated  Society,  accompanied  by 
some  members  of  the  House  of  Commons  who 
have  supported  the  motion,  have  lately  waited 
upon  the  Chancellor  of  the  Exchequer,  and  he 
has  promised  to  give  the  whole  subject  his 
careful  and  earnest  consideration,  bearing  in 
mind  the  several  decisions  of  Parliament  al- 
ready expressed  upon  the  injustice  of  the  tax, 
and  the  injurious  effect  of  recent  alterations  in 
the  law  on  professional  emoluments,  and  with 
the  desire  to  come  to  a  right  conclusion  on 
the  merits  of  the  case.  Lord  Robert  Grosve- 
nor will  introduce  the  Bill  after  the  Easter  re- 
cess ;  and  it  is,  therefore,  important  that  no 
time  should  be  lost  in  sending  up  petitions  to 
the  House,  and  letters  to  individual  members, 
calling  upon  them  to  support  the  repeal.  In 
the  meantime,  it  is  satisfactory  to  record,  that 
on  the  one  division  which  took  place  last  year, 
the  late  Government  was  again  beaten  by  a 
majority  of  162  against  132,  being  the  largest 
m^ortty,  in  the  largest  House,  that  has  yet  di- 
vided upon  the  question.  In  the  previous  year, 
the  largest  division  took  place  upon  the  motion 
for  leave  to  brins  in  the  Bill,  when  155  mem- 
bers supported  the  motion,  and  136  voted  with 
Government  against  it.  In  that  year  the  final 
vote  by  which  the  Bill  was  lost,  gave  the  Go* 
vernment,  after  the  strongest  exertions  on  their 
part,  a  majority  of  only  24  in  a  House  of  200 
members. 

"  Denoting  Stamps  on  Leases. — ^tTie  Com- 
mittee have  had  pressed  upon  their  attention, 
the  very  serious  inconvenience  resulting  from 
the  clause  in  the  new  Stamp  Act,  requiring  a 
denoting  stamp  to  be  affixed  to  all  counterpart 
leases,  after  both  lease  and  counterpart  have 
been  executed.  They  are  able  to  state,  that 
the  ^eat  inconvenience  of  this  provision,  ne- 
cessitating as  it  does  the  transmission  to 
London  of  all  leases  and  counterparts,  from 
all  parts  of  the  country,  after  execution,  was 
urged  upon  the  late  Chancellor  of  the  Exche- 
quer, while  the  Bill  was  yet  before  Parlia- 
ment ;  and  they,  therefore,  felt  that  it  would 
be  useless  to  anply  to  him  upon  the  subject. 
The  Committee,  nowever,  will,  on  the  earliest 
opportunity,  take  steps  to  get  the  evil  reme- 
died; and  they  will  also  take  care  that  due 
notice  of  any  such  opportunity  shall  be  given 
to  their  friends  throughout  the  country. 

"  Common  Law  Masters. — In  their  last  report, 
the  Committee  referred  to  the  interviews  they 
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had  arranged  tritli  the  Common  Lav  Masters, 
upon  the  subject  of  increasing  the  time  of  their 
attendance  at  their  offices,  an  accommodation 
to  which  the  Committee  believe  th«  Profession 
was  legally  entitled,  and  which,  from  the  in- 
creased facilities  of  communication  by  railway 
and  telegraph,  and  still  more  from  the  after- 
noon deliveries  of  country  letters,  had  become 
a  matter  of  considerable  practical  importance. 


Shortly  after  the  general  meeting,  those  inter- 
views  took  place,  and  the  Committee  are  glad 
to  say,  that  their  representations  were  met  in 
the  friendly  spirit  that  was  anticipated,  and 
that  additional  accommodation  has  since  been 
afforded/' 

[The  remainder  of  the  Report  shall  be  given 
in  an  early  Number.] 


RECENT    DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND     SHORT   NOTES    OF     CASES. 


In  re  Wheeler.    March  20;  May  26,  1852. 

LUNATIC  MORTOAOBB. — PBTITION  BY  COM- 
MITTBB  AND  MORTOAGOB  FOR  VESTING 
ORDER.— COSTS. 

Held,  disapproving  of  the  decision  of  Lord 
Eldon  in  Ex  parte  Richards,  1  Jac,  4'  ^. 
264,  that  the  estate  of  a  lunatic  mortgagee 
will  not  be  directed  in  future  to  discharge 
the  costs  of  the  petition  on  behalf  of  a 
mortgagor  for  leave  to  pay  the  money  into 
Court  and  for  a  vesting  order  under  the  I 
W,  4,  c,  60,  unless  the  committee  hadpre-^ 
viously  refused  to  present  such  petition. 
The  costs,  however,  of  a  petition  by  the  com- 
mittee and  mortgagor  were,  under  the  cir- 
cumstances, directed  to  be  paid  out  of  the 
lunatic's  estate. 
This  was  a  petition  under  the  1  W.  4,  c. 
00,  on  behalf  of  the  committee  of  the  estate  of 
this  lunatic  and  of  a  mortgagor  of  leasehold 
premises,  praying  for  leave  to  pay  the  amoant 
of  the  mortgage  debt  into  Court,  and  for  an 
order  vesting  the  property  in  such  mortgagor, 
and  for  a  redelivery  of  the  title-deeds. 

T.  Edwards  and  Giffard  in  support,  re- 
ferred, on  the  question  of  the  payment  of  the 
costs  of  the  petition  and  proceedings  conse* 
quent  thereon  out  of  the  lunatic's  estate,  to 
Mxparte  Richards,  1  Jac.  &  W.  264 ;  Exparte 
Marrow,  Cr.  &  Ph.  142 ;  In  re  Townsend,  2 
Phill.  348 ;  In  re  Lewes,  1  M*N.  &  G.  23  ;  In 
re  Townsend,  ib.  686;  Exparte  Clay,  in  re 
Towers,  Shelford's  Lunacy,  393. 
Pitman  for  the  mortgagor. 

Cur.  ad,  vult. 
The  Lord  Chancellor  said,  the  question  was 
whether  the  lunatic's  estate  ought  to  pay  the 
costs  of  the  petition.  It  appeared  that  the 
committee  and  the  mortgagor  had  joined  in 
the  petition,  and  the  decision  of  Lord  Eldon 
in  Exparte  Richards  must  be  followed,  and 
the  lunatic's  estate  bear  the  expense,  and  more- 
over, as  in  all  the  cases  in  the  office  the  costs 
were  so  borne,  although  it  was  quite  contrary 
to  principle  and  to  the  settled  rule  that  a  mort- 
gagor dealing  with  the  estate  in  settlement  was 
to  have  his  costs  paid  by  the  mortgagee.  In 
future,  however,  as  the  petition  ought  not  to 
have  been  presented  by  the  mortgagor  unless 
the  committee  had  refused,  no  costs  would  be 
given  if  the  mortgagor  presented  a  petition 
under  those  circumstances. 


June  2.— Jti  re  Thorp — Stand  over. 

—  2. — In  re  Gumming — Day  enlarged  within 
which  traverse  of  inqmsition  to  be  tried. 

—  2. — In  re  Birch — Stand  over. 


Money  r.  Jordan.    April  26,  27,  28,  29 ;  May 
29,  1852. 

INJUNCTION. — RESTRAINING  PROCVDINOS 
ON  BOND  AND  WARRANT  OF  ATTORNBT. 
— CONTRACT  NOT  TO  ENFORCE  PAYMENT. 

The  defendant  had  agreed  not  to  enforce  the 
payment  of  a  debt  secured  by  a  boiui  and 
warrant  of  attomen  given  by  the  plaintiff, 
but  she  had  refused  to  cancA  the  securities. 
The  plaintiff* s  father  had^owever,  in  con- 
sequence of  such  promise,  not  carried  out 
his  intention  of  resettling  certain  property, 
which  he  had  previously  settled  on  her  for 
a  nominal  consideration,  upon  the  marriage 
of  his  son,  who  had  likewise,  €is  it  appeared, 
obtained  a  settlement  of  certain  property 
his  intended  wife  was  entitled  to  on  the 
faith  of  a  similar  representation,  and  had 
entered  into  the  marriage :  Held,  (per  Lord 
Justice  Knight  Bruce,  dissentiente  Lord 
Justice  Cranworth,)  that  the  plaintiff  was 
entitled  to  enforce  the  contract  in  equity, 
and  an  appeal  from  the  Master  of  the  Rolls 
was  therefore    dismissed,    without    costs, 
granting  a  perpetual  injunction  to  restrain 
the  proceedings  at  law  which  had  been  in- 
stituted to  enforce  the  payment  of  the  debt. 
This  was  an  appeal  from  the  Master  of  the 
Rolls  granting,  on  Feb.  9  last,  a  perpetual  in- 
junction to  restrain  proceedings  at  law  upon  a 
warrant  of  attorney  dated  in  Feb.  1842,  and 
given  by  the  plaintiff,  and  on  which  judgment 
had  been  entered  up  on  23rd  Feb.,  in  the  same 
year.    It  appeared  that  the  warrant  of  attorney, 
together  with  a  bond,  had  been  given  to  a  Mr. 
Charles  B.  Marnell  to  secure  the  repayment  of 
a  sum  of  1,200/.  which  he  had  aavanced  to 
conduct  a  speculation  in  Spanish  stock ;  and 
that  upon  Mr.  Marnell's  death,  in  Jan.,  1843, 
his  sister,  one  of  the  defendants,  became  en- 
titled thereto  under  his  will.    It  also  appeared 
that  the  plaintiff's  father,  who  was  succeeded 
by  a  brother  of  Miss  Marnell  as  pauper  counsel 
at  Calcutta,  had  in  the  year  1833  conveyed  cer- 
tain property  at  Midnapore  to  her  for  a  nomipt^ 
consideration,  and  that  he  had  expressed  hisin* 
tentionof  re-settling  it  on  his  son's  marriage, but 
had  not  done  so,  upon  her  promising  not  to  en* 
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force  the  bond  or  warrant  of  attorney,  and  she 
had  also  made  a  Btatement  to  the  plaintiflf 's  mo- 
ther in  Aug.,  1845,  to  the  same  effect  upon  the 
cooteffiplated  marriage  of  the  plaintiff,  and  on 
the  faith  of  which  a  settlement  of  certain  pro- 
perty his  intended  wife  was  entitled  to  had  been 
made.  The  defendant  married  Mr.  Jordan  in 
1848,  and  about  two  years  afterwards  the  pro- 
ceedings now  sought  to  be  restrained  were  insti- 
tuted to  enforce  the  warrant  of  attorney  and 
bond  against  the  plaintiff  under  which  he  was 
arrested. 

R,  Palmer  and  Bates,  for  the  plaintiff,  cited 
Pasley  v.  Freeman,  3  T.  R.  51 ;  Gale  v.  lAndo, 
1  Vem,  475  ;  Montefiori  v.  Monfejiori,  1  Wm. 
Blackst.  363,  cited  in  Neville  v.  miHngon,  1 
Bro.  C.  C.  543. 

Willcock  and  F.  T.  White,  for  the  defend- 
ants, referred  to  MaunseU  v.  White,  I  Jones  & 
Lat.  539 ;  Pearson  v.  Morgan,  2  Bro.  C.  C 
386;  Wilmot  v.  Woodkouse,  4  Bro.  C.  C.  226. 

Cur,  ad,  vult. 

Lord  Justice  Knight  Bruce,  after  stating  the 
pleadings  and  evidence  and  referring  to  the 
facts  of  the  case,  said,  that  as  the  plaintiff  had 
entered  into  the  contract  of  marriage  upon  the 
representations  of  the  defendant,  while  single, 
that  the  debt  would  not  be  enforced,  and  that 
his  father  had  also  abstained  from  resettling 
the  Midnapore  property  upon  a  similar  agree- 
ment, the  plaintiff  was  entitled  to  the  relief  he 
asked  and  the  defendant's  contract  was  en- 
forceable in  equity,  and  the  appeal  must  be 
dismissed. 

Lord  Justice  Cranworth  said,  that  although 
the  defendant's  promise  had  undoubtedly  in- 
fluenced the  plaintiff's  father  on  the  occasion 
of  his  son's  marriage,  yet  as  she  had  expressly 
refused  to  cancel  the  securities,  she  had  not 
abandoned  her  legal  right  to  enforce  the  debt, 
and  there  was  therefore  no  misrepresentation 
which  brought  the  case  within  the  decisions 
cited,  and  this  Court  would  not  enforce  the 
contract.  As,  however,  the  Judges  of  this ' 
Court  differed  in  opinion,  the  decree  of  the 
Master  of  the  Rolls  would  stand.  I 

June  2. — Attomey'General  v.  Harrow  School  I 
-Part  heard.  ] 

—  2. —  Whitworth  v,Brogden — Cur,ad,vult,  \ 

—  2. — Phipps  ▼.  Stone — ^Arrangement  come 
to. 

—  2. — Southhy  ▼•  Great  Western  Railway 
Ctnnpffny— Stand  over. 

—  2,  3. — Walker  v.  Tippvng-^Cvr,  ad,  vult, 
^  4. — In  re  Hart — Order  for  taxation  of 

costs. 

—  5,--MoorhoKse  r,  Coltnn— Exparte  ap- 
plication refused  for  leave  to  the  personal  re- 
presentative to  appear  at  hearing  of  appeal. 

—  7.— /»  re  Gedye — Appeal  from  the  Master 
of  the  RoEs  dismissed,  witn  costs. 

—  3,  7,  8. — Clowes  V.  Beet— Appeal  allowed 
from  the  Master  of  the  Rolls,  and  as  to  costs 
ew.  ed,  vuli, 

—  4, 5,  8.— JSaporte  Ruford  and  another, 
n  re  lii^onl— Part  heard. 


»iiiUv  of  tbt  Ham* 
Dawson  v.  Bourne.    June  5,  1S52. 

WILL.  —  CONSTRUCTION.  —  BKQUE8T   FOR 
LIFE  OR  ABSOLUTELY  IF  NO  CHILDREN. 

A  testatrix,  hy  her  will,  gave  her  residuary 
estate  to  Her  two  nieces  equally,  and  then 
confirmed  the  legacies  thereinbefore  men^ 
tioned  to  he  given  to  her  said  nieces  and 
their  children  without  comprehending  their 
husbands,  unless  her  nieces,  or  either  of 
them,  should  die  without  issue :    Held,  that 
they  took  equally  for  their  separate  use  for 
life^  and  their  children  after  their  death, 
and  absolutely  if  no  children. 
The  testatrix,  by  her  will,  gave  all  the  rest, 
residue,  and  remainder  of  her    property,  of 
what  nature  or  kind  soever,  to  be  equally  di- 
vided   between  her  nieces,  Jane  and    Mary 
Dawson,  and  then  proceeded  as  follows : — 
"And  I  confirm  my  said  legacies  hereinbefore 
mentioned   to  be  given  to   my  nieces,  Jane 
Dawson  and  Mary  Dawson,  and  their  children, 
without  comprehending  their  husbands,  unlesa 
they,  my  last-mentioned  nieces,  or  either  of 
them,  should  die  without  issue.'' 

C.  Purton  Cooper  and  Nichols,  for  the 
nieces,  contended  they  took  absolutely,  refer- 
ring to  Wylde's  case,  6  Rep.  16;  Stokes  v. 
Heron,  12  CI.  &  F.  161 ;  2  Dru.  &  War.  89; 
4  Ir.  £q.  Rep.  284. 

The  Master  of  the  Rolls  (without  calling  on 
Southgate,  contr^,)  said,  that  the  nieces  were 
entitled  equally  for  their  separate  use  for  life 
and  their  children  after  their  death,  and  if  no 
children,  then  absolutely. 

June  2. — Cleggy,  Fishwick:  Samev.Massey 
— Decree  herein,  with  costs. 

—  Z.—Forden  v.  Baine  —  Order  for  dis- 
charge of  defendant  on  putting  in  accounts  as 
executor. 

—  3.  —  Wheeler  v.  Kebbell  —  Injunction 
granted. 

—  A,— Johnson  v.  TAomo*— Judgment  on 
fur.  dirs.  and  costs. 

—  4. — Bates  v.  Hi7cofl/— Order  for  fore- 
closure of  equitable  mortgage. 

—  5. — Locket  v,Jaques — Injunction  granted 
ad  interim, 

—  7, 8. — Crouch  V.  Hoo/?er— Part  heard. 


June  3. — Goodchap  v.  Weaving  and  others — 
Order  for  production  of  documents. 

—  4.— BttZh'n  V.  GriJUn — Stand  over  with 
leave  to  bring  action. 

—  ^.—Cambray  ▼.  Draper— Executors  held 
entitled  to  their  costs.  « 

—  5,—Johnttone  v.  Shaw — Judgment  on 
exceptions  to  Master's  report. 

—  7 ,-^Lankester  v.  Eastern  Union  Railway 
Company  ^Demurrer  overruled. 

—  7,—RolH9is  v.  Groom— Order  for  pay- 
ment of  arrears  of  annuity. 

—  S.—Padwieke  v.  5/aiifcy— Demiirret  al- 
lowed  with  leave  to  amend. 
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June  8. — Allen  v.  Thames  Haven  Company—' 
Decree  for  specific  performance  of  contract. 


In  re  Staffordshire  and  Shropshire  Railway 
Company,  exparte  Archibald.     May  8,  1832. 

WINDING-UP  ACT.— ORDER  ON  TRUSTER  FOB 
PAYMENT  OVER  OF  MONEY  TO  OFFICIAL 
MANAGER. 

Held,  reversing  the  decision  of  the  Master, 
that  Me  11  ^  12  Vict.  e.  45,  s,  66,  did  not 
apply  where  a  trustee  admitted  he  had  had 
moneys  in  his  hands  belonging  to  the  com- 
pany, but  had  handed  it  over  to  his  co- 
trustee. 

This  was  a  motion  to  discharge  the  order  of 
the  Master  on  the  windinf(  up  of  the  ^boYQ 
company,  directing  the  appellant,  Mr.  Archi- 
bald, to  pay  over  to  the  official  manager  a  sum 
of  money  which  he  admitted  he  had  in  his 
possession  in  the  year  1846,  as  trustee  for  the 
company,  but  which  it  appeared  he  had  handed 
over  to  his  co-trustee. 

W.  T.  S.  Daniel,  in  support  of  the  appeal, 
referred  to  the  1 1  &  12  Vict.  c.  45,  s.  66,  which 
enacts,  that  "  after  the  appointment  of  the  offi- 
cial manager  of  the  company  the  Master  shall 
from  time  to  time,  by  order  to  be  made  upon 
the  application  of  the  officisd  manager  or  of 
any  contributory,  order  and  require  any  con- 
tributory, trustee,  receiver,  banker,  or  agent  to 
pay,  deliver,  or  transfer  forthwith,  or  within 
such  time  as  the  Master  shall  direct,  into  the 
hands  of  the  official  manager,  any  sum  or  ba- 
lance, books,  papers,  estate,  or  effects  which 
shall  happen  to  be  in  his  hands  for  the  lime 
being,  and  to  which  the  company  is  primdfade 
entitled." 

Roxburgh,  for  the  official  manager,  contrk. 

The  Vice-Chanccllor  said,  that  the  provision 
in  the  act  only  applied  where  there  was  a  dis- 
tinct admission  that  the  party  still  held  a  fund 
to  which  the  company  was  primdfade  entitled, 
and  the  appeal  was  therefore  allowed. 

June  3,  4.--J«  re  Wolverhampton,  Chester, 
and  Birkenhead  Railway  Company,  exparte 
Stocks  —  Name  to  be  removed  from  list  of 
contributories. 

—  4. — Wells  v.  Eyles — Order  for  payment 
of  moneys  out  of  Court. 

—  7,  e.-— Harvey  v.  Stracey—Cur,  ad,  vult, 

Martin  v.  Py croft.     May  26,  1852. 

CLAIM.  —  SPECIFIC       PERFORMANCE      OF 
AGREEMENT   FOR    LEASE. —  STATUTE   OF 
»  FRAUDS. 

An  agreement  was  entered  into  by  the  plaintiff 
for  the  renewal  of  a  lease  of  a  public-house 
for  21  years,  at  a  yearly  rent  of  70/.,  pary- 
ahle  quarterly^  and  under  and  subject  to 
such  and  the  same  "  covenants,  clauses,  con^ 
ditions,  and  agreements  "  as  were  contained 
in  the  lease  under  which  the  plaint^'  at 
present  held  the  premises.    It  appeared  that 


the  plaintiff  had  paid  a  premium  on  the 
former  lease  being  granted :  Held,  dismiss- 
ing  without  costs  a  claim  for  the  specific 
performance  of  the   agreement,  that  the 
omission  of  a  statement  of  the  payment  of  a 
premium  was  material,  and  that  the  con- 
tract was  void  under  the  Statute  of  Frauds. 
This  was  a  claim  to  enforce  the  specific  per- 
formance of  an  agreement,  dated  in  Augnst, 
1649>  for  the  lease  of  a  public-house  in  Chi- 
chester Rents,  Chancery  Lane,  and  entered  into 
by  the  plaintiff",^  the  lessee  and  occupier,  with  the 
defendants,  who  were  the  lessors,  for  the  re- 
newal of  the  lease  for  21  years  from  Michaelmas 
next,  at  a  yearly  rent  of  70/.,  payable  quarterly, 
and  under  and  subject  to  such  and  the  same 
**  covenants,   clauses,  conditions,   and   agree- 
ments "  as  were  contained  in  the  lease  under 
which  the  plaintiff  at  present  held  the  premises. 
It  appeared  that  the  plaintiff  held  the  premises 
as  under-lessee  to  Messrs.  Calvert,  to  whom 
the  defendants  had  granted  the  lease,  and  that 
he  had  paid   Messrs.  Calvert  a  premium  of 
200/.,  and  covenanted  to  expend  200/.  in  re- 
pairs, &c.,  within  12  months  from  the  com- 
mencement of  his  tenancy,  besides  the  annual 
rent  of  70/. 

W.  T.  S.  Daniel  and  Dauney  in  support  of 
the  claim ;  Matins  and  Ellis,-  contrk,  on  the 
ground  the  agreement  was  void  under  the  Sta- 
tute of  Frauds,  as  not  expressing  that  a  pre- 
mium was  to  be  paid,  whica  was  clearly  payable 
according  to  the  intention  of  the  parties. 

The  Vice- Chancellor  said,  that  the  payment 
of  a  premium  was  not  included  in  the  reference 
to  the  "covenants,  clauses,  conditions,  and 
agreements"  contained  in  the  existing  lease, 
but  the  agreement  appeared  to  be  one  for  a 
lease  without  a  premium,  and  as  therefore  a 
material  part  had  been  omitted,  it  could  not 
be  enforced  consistently  with  the  Statute  of 
Frauds.  The  claim  wa*  dismissed,  but  with- 
out costs. 


June  3.— Oow/Aer  y.  HAocfet*— Injunction 
refused. 

—  3,4. — "Earl  of  Devon  and  another  v. 
Shropjiiiire  Union  Railway  and  Canal  Com- 
pony^^Injunction  granted. 

—  8. — Kirwan  v.  Daniel — Bill  dismissed, 
without  costs. 


Cottrt  of  etixttn'^  SSmd). 

Walker  and  another  v.  British  Guarantee  As^ 
sociation,    April  20,  1852. 

ACTION  ON  BOND.— AVKRMBNT  IN  DECLA- 
RATION.—BAILER. —  LOSS  BY  VIOLBMCI 
AND   WITHOUT  DEFAULT. 

TAe  declaration  on  a  bond,  conditioned  for 
the  due  payment  to  the  trustees  of  a  build- 
ing society,  of  moneys  by  their  treasurer, 
alleged  that  the  treasmrer  had  recmwd  in 
that  capacity  a  sum  of  money,  which,  ac- 
eordimg  to  the  rules  of  the  society  and  the 
direction  of  the  trustees,  he  was  bound  to 
have  paid  over  to  the  credit  of  the  trustees, 
and  that  he  had  not  done  so,  whereby  the 
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$aid  moMeys  were  entirely  lost  to  the  so^ 
eiety :  Held,  that  according  to  this  aver^ 
ment  the  treasurer  was  bailee^   and  that 
there/ore  a  plea  thereto  that  the  money, 
without  any  default  on  the  part  of  the 
treasurer,  had  been  violently  robbed  and 
stolen  from  his  person,  whereby   he  was 
prevented  from  paying  the  same  over  to 
the  bankers  of  the  society,  was  a  good  an- 
swer  to  the  action. 
This  was  an  action  on  a  bond,  conditioned 
that  the  treasurer  of  the  building  society,  of 
vfaich  the  plaintiffs  were  trustees,  should  ac- 
count to  tbem  for  all  moneys  which  should 
come  into  his  hands,  to  recor^r  a  sum  ol 
170/.  which   had  not  been  paid  over.     The 
defendants  pleaded  that  the  treasurer  had  re- 
ceived the  sum  in  question,  but  that  without 
a&y  default  on  his  part  the  same  was  violently 
robbed  and  stolen  Irom  his  person,  whereby  he 
was  prevented  from  paying  the  same  over  to 
the  bankers  of  the  society.    The  declaration 
alleged,  that  the  treasurer  had  received  into  his 
bands  the  sum  in  question,  which,  according 
to  the  rules  of  the  society  and  the  direction  of 
the  trustees,  he  wsls  bound  to  have  paid  over 
to  the  credit  of  the  trustees,  that  he  had  not 
done  so,  whereby  the  money  was  entirely  lost 
to  the  society.    The  verdict  having  passed  for 
the  defendants. 

KnowleSf  QL  C,  moved  for  a  rule  nisi  to  en- 
ter judgment  for  the  plaintiffs,  non  obstante 
wraiicto. 

The  Court,  after  taking  time  to  consider^  said, 
that  according  to  the  declaiation  the  treasurer 
was  bailee  of  the  money.  The  plea  alleged  a 
loss  by  violence^  in  which  case  a  bailee  would 
be  discharged,  if  guilty  of  no  default,  and 
therefore  his  sureties  would  also  be  discharged. 
The  rule  was  accordingly  refused. 

June  2.-^ Howe  v.  Barber  —  Rule  for  re- 
viewal  of  taxation  discharged  with  costs. 

—  2. — Regina  v.  York  and  North  Midland 
Aohoaif  Company — Cur.  ad,  vult. 

—  3. — Begina  v.  Tnutees  of  Birkenhead 
Bock  Company  —  Judgment  for  respondents 
without  costs. 

—  3. — Regina  (exparte  Stevens  and  others) 
V.  Vicar  and  Churchwardens  of  Hammersmith — 
Rule  sm  for  mandamus  on  defendants  to  con- 
Tese  meeting  of  vestry. 

—  3. — Exparte  Ashton — Rule  nisi  for  certio- 
rari to  bring  up  conviction  of  publican. 

—  3. — Regina  v.  Vicar,  Sfc,  of  Hillingdon-- 
Role  discharged  with  costs  for  mandamus  on 
defendants  to  elect  surveyor  of  highways. 

—  3. — Regina  y.  Commissioners  of  Insolvent 
DOtort?  Courts  Cur.  ad.  vult, 

—  3. — Tknmins  and  wife  v.  Gibbons^-Rale 
to  enter  verdict  for  plaintiff  discharged. 

^  Z,^ Regina  v.  Great  Western  Railway 
Company — Rule  nisi  for  mandamus  on  de^nd- 
UM  lo  complete  railway, 

^  4. — Regina  {jsaeparte  Poor  Law  Board)  v. 
Vestry  t/St,  Fancras — Rule  nisi  formandsmus 
00  defendants  to  restore  master  oi  workhouse* 

--  A.'^WUkinson  v.  Anglo-CaHfomian  Gold 


Mining  Company^  On  demurrer  to  plea,  judg- 
ment for  defendants. 

June  S,— Regina  {exparte  Napier)  v.  East 
India  Company — Rule  for  mandamus  refused. 

—  6. — Regina  (exparte  Commissioners  of 
Goodman's  Fields)  v.  East  London  Waterworks 
Company— Judgment  for  the  Crown. 

—  5, — In  re ,  gent.,  one,  4rc.,— Rule 

nisi  on  attorney  to  pay  over  moneys,  and  an- 
swer matters  of  affidavit. 

—  7. — Regina  v.  Registrar  of  Friendly  So- 
cte/te«— Rule  discharged  for  mandamus  on  de- 
fendant to  certify  amended  rule  of  society. 

—  7 '-- Regina  (exparte  Rose,  clerk)  v.  Bishop 
of  Oxford — Rule  for  prohibition  refused  on 
defendant  against  carrying  into  effect  sentence 
of  suspension. 

—  7. — Regina  v.  Sill  —  Rule  absolute  for 
certiorari  to  remove  indictment  against  attorney 
into  this  Court. 

—  8. — Kemot  v.  Pittis — Cur,  ad.  vult. 


^ntttCi  3Benc|)  ^racttrr  Court. 
(Coram  Mr.  Justice  Wightman,) 

Regina  v.  Justices  of  Surrey.    May  8 ;  June  2, 
1862. 

INDICTMENT  FOB  NON-REPAIR  OF   ROAD.— 
ORDER   OF  JUSTICES    FOR.— COSTS. 

Upon  the  surveyor  of  a  parish  being  sum^ 
moned  under  s,  94  of  the  S  ^  6  W,  4,  c. 
50,  before  justices,  he  denied  the  liability 
of  the  pariah  to  repair,  but  he  did  no,t 
state  or  suggest  who  was  bound  to  repair, 
and  the  justices  thereupon  directed  an  in- 
dictment under  s,  95.    It  appeared,  how* 
ever,  that  one  of  the  directing  justices  was 
interested  in  the  matter  as  the  landlord  of 
the  occupier  of  a  farm  liable  to  repair 
ratione  tenurse :   Held,  that,  as  the  prose- 
cution was  bond  fide,  and.  the  justices  could 
not  have  done  otherwise  than  direct  the 
prosecution,  the  prosecutor  was  entitled  to 
a  mandamus  on  the  justices  for  the  allow-' 
ance  of  the  costs  of  such  prosecution. 
This  was  a  rule  nisi  which  had  been  ob- 
tained  on    April  27  last,    for  a  mandamus 
on  the  defendants  to  allow  the  costs  of  ])ro- 
secuting  an  indictment  against   the  inhabit- 
ants of  the  parish  of  Abinger,  for  the  non* 
repair  of  a  highway,  under  the  5  &  6  Wm.  4, 
c.  50,  ss.  94,  95.     It  appeared  that  an  order 
had  been  made  for  the  prosecution  of  the  in- 
dictment, but  that  one  of  the  three  justices 
making  such  order  was  interested  as  landlord 
of  the  occupier  of  a  farm  bound  to  repair  the 
road   in  question   ratione  tenures.    A  verdict 
had  been  returned  for  the  parish,  finding  the 
occupier  was  so  liable,  and  this  rule  had  there- 
upon been  obtained  upon  the  refusal  of  the 
defendants  to  direct  the  payment  of  the  prose-; 
cutor's  costs. 

By  B.  94,  it  is  enacted,  that  "  if  any  highway 
is  out  of  repair  or  is  not  well  and  sufficiently 
repaired  and  amended,  and  information  thereof, 
on  the  oath  of  one  credible  witness,  is  given  to 
any  justice  of  the  peace,  it  shall  and  tray  be 
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lawful  for  Buch  joatlce  and  he  is  herebjr  autho- 
rised and  required  to  issue  a  aummons  requir- 
ing the  Bunreyor  of  the  parish,  or  other  person 
or  hody  politic  or  corporate  chargeable  with 
such  repairs,  to  appear  before  the  justices  at 
some  special  sessions  for  the  highways  in  the 
aaid  summons  mentioned,  to  be  held  within  the 
division  in  which  the  said  highway  may  be 
ntuate." 

And  by  s.  95,  that  "if  on  the  hearing  of  any 
each  summons  respecting  the  repair  of  any 
highway,  the  duty  or  obligation  of  such  repairs 
is  denied  by  the  surveyor  on  behalf  of  the  in- 
habitants of  the  parish,  or  by  any  other  person 
charged  therewith,  it  shall  then  be  lawful  for 
such  justices  and  they  are  hereby  required  to 
direct  a  bill  of  indictment  to  be  preferred," 
*'  against  the  inhabitants  of  the  parish  or  the 
party  to  be  named  in  such  order  for  suffering 
and  permitting  the  said  highway  to  be  out  of 
repair ;  and  the  costs  of  such  prosecution  shall 
be  directed  by  the  Judge  of  A6size  before 
whom  the  said  indictment  is  tried,  or  by  the , 
Justices  at  such  Quarter  Sessions,  to  be  paid  i 
out  of  the  rate  made  and  levied  in  pursuance ; 
of  this  Act,  in  the  parish  in  which  such  high-  j 
way  shall  be  situate."  I 

Pashley  showed  cause  against  the  rule,  which  j 
was  supported  bv  Fitt  Taylor,  and  Sutnner,      | 

The  Court  said,  the  question  was  whether 
the  justice  had  such  au  interest  at  the  time  the 
order  was  made,  as  would  disqualify  him  from  j 
acting,  or  if  he  had  such  an  interest,  it  was . 
fiuch  as  could  have  influenced  the  other  jus-  | 
tices.    It  appeared  the  prosecution  was  bond^ 
Jide,  and  that  the  parish  surveyor,  upon  being  | 
summoned,  had  not  stated  or  suggested  who 
was  bound  to  repair  the  road,  when  he  denied 
the  liability  of  the  parish,  and  the  justices  could 
not,  therefore,  have  done  otherwise  than  direct 
the  prosecution.    The  rule  would  accordingly 
be  made  absolute. 


^June  7. — Regina  {exparte  Storey)  ▼.  Bishop 
cf  London — Rule  for  prohibition  refused. 

—  7. — Regina  {exparte  Smith)  v.  Judge  of 
London  Sheriffs'  Courf— Rule  nisi  for  manda- 
mus on  defendant  to  hear  and  adjudicate  in- 
terpleader claim. 

—  8. — In  re ,  gent.,  one,  SjfC,  exparte 

Firman — Rule  nisi  on  attornejr  for  deUvery  up 
of  deeds,  &c.,  and  payment  of^ money. 

—  9,— Regina  v.  Justices  of  the  Toton  of 
Bamet—Rult  nisi  on  defendants  to  order  pay- 
ment of  rate  made  under  3  &  4  W.  4,  c.  90. 

—  8. — Exparte  Dunn — Rule  refused  to  dis- 
charge  order  for  striking  special  jury. 

—  8. — Hodge  v.  Commerall — Rule  nisi  for 
commission  to  examine  witness  at  Nice. 


of  exchange  agmntt  the  draw&r  and  agwut 
the  aeeepior.  The  drawer  Maimed  an  order 
to  etay  om  payment  of  debt  and  ^osts,  Imt 
the  costs  of  the  second  action  um-e  not 
paid,  A  rule  was  refused  to  enter  tik  wr« 
diet  for  the  defendant  in  the  other  aetynn 
which  was  continmed,  or  to  reduce  tht 
damages. 

This  was  an  action  on  a  bill  of  exchange 
by  the  indorsee  against  the  acceptor,  and  which 
had  been  accepted  for  the  drawer's  accommo. 
dation.  An  action  had  at  the  same  time  been 
brought  against  the  drawer,  who  obtained  an 
order  to  stay  on  payment  of  the  debt  and  costs. 
It  appeared,  however,  that  the  costs  of  the  nre- 
sent  action  were  not  paid.  The  defenaant 
pleaded  in  bar  that  the  drawer  had  paid  the 
plaintiff  the  amount  of  the  bill  in  full  satisfac- 
tion and  discharge  of  the  causes  of  action. 
And  on  the  plaintiff  having  obtained  a  verdict, 

Macnamara  moved  for  a  rule  nisi  to  enter 
the  verdict  for  the  defendant,  or  to  reduce  the 
damages. 

The  Court  said,  that  the  settlement  of  the 
first  action  under  the  Judge's  order  was  not  a 
payment  in  satisfaction  of  the  cause  of  action, 
inasmuch  as  the  costs  of  the  second  action  had 
not  been  paid,  and  the  rule  was  therefore  re« 
fused. 

June  2. — Sdloman  v.  Howard — Rule  lefased 
for  postponement  of  trial. 

—  2. — Stiles  v.  Buswell — Rule  nisi  for  pro- 
hibition to  County  Court  Judge. 

—  2. — Gregory  v.  Duke  of  Brunswieh^ 
Rule  absolute  for  amendment  of  record,  costs 
to  be  paid  by  defendant. 

—  3. — Edwards  and  another  v.  Great  West^ 
em  Railway  Company-* Rule  nisi  far  reviewal 
of  taxation  of  costs. 

—  6. — Le  Roux  t.  Brotm — Rule  nisi  to 
enter  verdict  for  defendant,  or  a  nonauit. 

—  8.— Dai/on  V.  Midland  Connties'  RaUwey 
Company — Rule  nisi  to  atay  proceedings  and 
for  interpleader  issue. 

—  S.^Shoubridge  v.  Ciar*— Part  heard. 


Court  of  Common  9lt^i* 
Randall  v.  Moore.    April  24,  1852. 

ACTIONS  ON  BILL  OF  EXCHANGE.  —  PAY- 
MENT OF  COSTS  OF  SECOND  ACTION 
UNDER  ORDER  TO   BTAY    FIRST  ACTION. 

Actions  were  brought  by  the  indorsee  qf  a  bill 


Court  of  erfbfQttfr. 

England  v.  Arrowsmith.    May  4,  1852. 

NOT  PROCEEDING  TO  TRIAL  IN  PURSU- 
ANCE TO  NOTICE.  —  ACTION  ON  POUCT. 
— STAMP. 

The  plaintiff  brought  an  action  on  a  policy 
effected  with  a  cattle  insurance  company 
which  was  not  stamped  and  the  Stamp 
'  Ofice  rtfused  to  stamp  it  without  a  pe- 
natty :  Held,  not  to  be  a  swficient  excuse 
for  not  proceeding  to  trial  before  the  sheriff 
pursuant  to  notice;  but  a  rule  to  enter 
judgment  as  in  case  qf  nonsuit  was  dis^ 
charged  on  the  usual  terms  upon  aperemp' 
tory  undertaking  to  try, 

Hodgson   showed   cause  against  this  rule 
which  had  been  obtained  to  enter  judgment  as 
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incaieofiioMoitfor  not  procMding  to  trial 
before  th«  •heriff  punuant  to  doum  ia  this 
actioD  which  WM  to  recover  the  amount  of  a 
policy  of  iaturance  effected  by  the  plaintiff 
with  the  Fanners'  and  Graciers'  Cattle  inaur- 
anre  Company.  It  appeared  that,  in  accord- 
ance with  the  recent  decision  of  this  Court  in 
Attorney-General  v.  Cleobury,4  Exch.  R.65,  it 
was  necessarv  that  similar  policies  should  be 
stamped  unuer  the  55  Geo.  3,  c.  184,  and  that  | 
the  Stamp  Office  refused  to  stamp  it  without : 
payment  of  the  penalty.  ' 

Atkinson,  in  support,  was  not  called  on.  | 
The  Court  said,  that  it  was  the  duty  of  the . 
plaintiff,  who  had  sued  on  the  policy  without  | 
a  stamp  either  to  have  declined  to  accept  it  or ; 
to  have  had  it  stamped,  and  that  there  was  no  j 
safficient  excuse  for  not  proceeding  to  trial  or , 
countermanding  the  notice  of  trial.  The  rule 
was,  however,  discharged  on  the  usual  terms 
upon  a  peremptory  undertaking  to  proceejd  to 
trial. 

Jaoe  2. — De  Rothsehild  ^  Royal  Mail  Steam 
Packet  Company — Rule  absolute  to  enter  ver- 
dict for  plaintiff. 

^  3. — Freegam  v,  Borneo  and  another  — 
Role  absolute  for  new  trial. 

—  A.— Phillips  V.  PottiM^— Rule  nisi  for  dis- 
charf^e  of  defendant  on  the  ground  of  privilege. 

—  4. — Foqwtty.  Moore — Rule  absolute  to 
enter  verdirt  for  plaintiff. 

—  5. — Fuller  V,  Earfo— Application  to  vary 
Judge's  order  attaching  shares  under  1  &  2 
Vict  c.  110,  s.  14,  refused. 

^  5. — Miteheson  v.  Nicholl  —  Rule  dis- 
charged for  new  trial. 

—  5,  7.  —  Black  v.  Qompertz  —  Rule  dis- 
charged. 

—  7. — Benham  v.  United  Guarantee  and 
lAfe  Assurance  Company — On  demurrer  to 
plea,  judgment  for  plaintiff. 

—  T.—PhilUps  V.  Pottfu/-^-Rn]e  discharged 
to  diseharge  defendant  out  of  custody. 


Begina  v.  Vincent  and  another.    April  24, 1852. 

UrDlCTMBNT  FOR  BTEALINO  AND  RBCBIV- 
ING.— OWNKB8HIP  OF  GOOIM.  —  AMBN'D- 
XBNT  OF  VARIANCB. 

In  an  indictment  for  stealing  and  receiving 
sugar,  it  had  been  described  as  the  pro- 
perty of  the  master  of  o»e  of  the  prisoners. 


whereas  at  the  trial  it  appeared  that  tk9 
sugar  in  question  had  been  delivered  is 
mistaks  by  the  clerk  to  a  dock  company  for 
that  specified  in  the  delivery  tickets :  Held^ 
that  an  amendment  describing  the  sugar  at 
the  property  of  the  dock  company,  had 
been  properly  made  under  the  14   ^   15 
Vict.  c.  100,  #.  1,  and  that  the  company 
had  a  sufficient  property  in  the  sugar,  and 
the  conviction  was  affirmed. 
This  was  an  indictment  for  stealing   and 
receiving  sugar,  and  on  the  trial  at  the  Pebni* 
ary  Middlesex  Sessions,  it  appeared  that  the 
prisoner,  William  Vincent,  had  been  sent  by 
his  master  to  the  London  Docks  for  two  hogs* 
heads  of  sugar  specified  in  two  delivery  tickets, 
and  that  he  met  the  other  prisoner,  William 
West,  and  gave  him  46  uounde  of  the  sugar. 
The  sugar  was  describea  in  the  indictment  as 
the  property  of  Vincent's  master,  but  upon  its 
appearing  that  the  Dock  clerk  had  delivered 
by  mistake  two  wrong  hogsheads,  leave  was 
given  to  amend  under  the  14  &  15  Vict.  c. 
100,  8.  1,  by  describing  the  sugar  as  the  pro- 
perty of  the  London  Dock  Company.     The 
priaoners  were  found  guilty,  subject  to  a  ques- 
tion reserved,  whether  the   amendment  had 
been  rightly  allowed  to  be  made,  and  whether 
the  property  in  the  sugar  had  been  properly 
laid  in  the  Dock  company. 

By  sect.  1  of  the  statute  it  is  enacted,  that 
"  whenever  on  the  trial  of  any  indictment  for 
any  felony  or  misdemeanour  there  shall  appear 
to  be  any  variance  between  the  statement  in 
such  indictment  and  the  evidence  offered  in 
proof  thereof,''  "  in  the  name  or  description  of 
any  person  or  persons,  or  body  politic  or  cor- 
porate, therein  stated  or  alleged  to  be  the 
owner  or  owners  of  any  property,  real  or  per- 
sonal, which  shall  form  the  subject  of  any  of- 
fence charged  therein,"  "  it  shall  and  may  be 
lawful  for  the  Court  before  which  the  trial  shall 
be  had,  if  it  shall  consider  such  variance  not 
material  to  the  merits  of  the  case,  and  that  the 
defendant  cannot  he  prejudiced  thereby  in  his 
defence  on  such  merits,  to  order  such  indict- 
ment to  be  amended,  according  to  the  proof.*' 
Metcalfe  for  Vincent;  O'Brien  for  West, 
against  the  conviction  ;  Parr^  in  support,  was 
not  called  on. 

The  Court  said,  that  the  amendment  had 
been  properly  made,  and  that  the  London  Dock 
Company  had  a  sufficient  property  in  the  sugar, 
and  the  conviction  was  accordingly  confirmed. 
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LAW  of  ATTORNEYS  and  SOLICITORS. 

ACCOUNTS. 

Duty  to  ibeep  clear  and  distinct  accounts, —It 
is  the  duty  of  a  solicitor  to  keep  clear  and  dis- 
tinct accounU.    In  re  dark,  13  Beav.  173. 

AOBNT. 

Solieitor  and  oUent.-^Damages.—Summary 
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jurisdiction, — A.  purchased  an  estate  Trom  B., 
and  on  the  completion,  one  soUdtor  acted  for 
both  parties,  ana  the  purchase-money  was  paid 
into  nls  hands.  Afterwards,  the  purchaser 
was  defeated  by  C,  who  had  a  paramount 
mortgage.  The  purchaser  presented  a  petition 
against  the  sohcitor,  asking  payment  by  the 
solicitor  out  of  the  pui'chase-money  of  the 
losses  occasioned,  or  that  he  might  indemnify 
the  petitioner.  The  petition  was  dismissed 
with  costs,  the  Court  holding,  first,  that  it  had 
no  jurisdiction  to  award  compensation  or  da- 
mages in  such  a  case,  and,  secondly,  that  the 
money  having  come  to  the  ha^ds  of  the  solici- 
tor as  agent  of  the  vendor,  and  not  of  the  pe- 
titioner, it  could  not  interfere. 

As  to  the  Summary  jurisdiction  of  the  Court 
over  solicitors,  where  moneys  are  paid  'to  them 
by  clients  in  that  character.  Tyleev,  WM, 
in  re  Hinton,  14  Beav.  14. 

ASfilGlfKB. 

SoUoUor  to  fiat, —  Costs  out  of  pocket,^ 
Charge  for  clerk's  time. -^  An  assignee,  who  had 
acted  as  solicitor  to  the  fiat,  was  allowed  to 
charge  for  his  clerk's  time  employed  in  the 
business  of  the  bankruptcy,  as  costs  out  of 
pocket,  but  not  any  profit  thereupon.  Exparte 
Newton^  in  re  Newton,  a  De  G.  &  b.  564. 

BILL   OF   COSTS., 

Gross  sum  in  discharge  of  claim,— Delivery 
qf  bill  necessary, — A  gross  sum  was  paid  to  a 
solicitor  in  discharge  of  his  claim,  but  no  biU 
of  costs  was  delivered :  Held,  that  the  client 
was  entitled  to  have  a  bill  of  costs  delivered. 
In  re  Blaokmore,  13  Beav.*  154 ;  In  re  BUting, 
ib. ;  In  re  Spikct  ib. 

OOROKBlt. 

Certain  freeholders  of  the  county  of  5.  pre- 
sented a  petition  to  the  Lord  Chancellor,  pray- 
ing that  the  writ  issued  for  the  election  of  a 
coroner  might  be  set  anide,  or  its  execution 
stayed  until  after  a  meeting  of  Quarter  Sessions, 
at  which  the  magistrates  of  the  county  intended 
to  propose  a  division  of  the  df^ce.  'Vht  Lord 
Chancellor,  in  the  absence  of  any  authority  in 
support  of  the  applieation,  refused  to  interfere. 
In  re  Coronership  of  the  County  of  SeUop^  1 
M'N.  &  G.  377. 

COSTS   OP  TAXATION. 

1.  When  items  struck  out  as  not  chargeable 
against  client. — Under  the  Solicitors'  Act,  items 
struck  out  of  a  bill  of  costs  on  taxation,  as  not 
chargeable  against  the  person  to  whom  the  bill 
is  delivered,  must  be  taken  mto  account  in  de- 
termining the  costs  of  taxation.  In  re  Clark, 
1  De  G.,  M'N.  &  G.  43. 

2.  Items  struck  out  as  chargeable  against  an- 
other  person.— Since  the  la«t  Solicitors'  Act, 
items  struck  out  of  a  SoUeitor's  bill  on  taxation, 
as  chargeable  against  another  person,  must  be 
taken  into  account,  in  determining  the  costs  of 
taxation.    In  re  Clark,  13  Beav.  173. 

COUNSBL^S    ADVICE. 

How  far  action  justifiable  bu  advice  qf  coun' 
sel, — QuiBre,  how  far  an  attorney  is  justified,  as 


between  him  and  his  client,  by  the  opinion  of 
counsel,  in  prosecuting  an  action  whidi  is  im- 
snccessfol,  and  which  the  Court  comiders  to 
have  been  groundless.  In  re  Cknrk,  1  De  G., 
M'N.  &  G.  43. 

DBLIVERY   OF   BILL. 

Waiver  of  want  qf  signature,  ffffct  of—K 
solicitor  who  delivers  an  unsigned  oill  of  costs 
is  bound  by  it ;  but  his  client  may  either  treat 
it  as  a  nullity  or  waive  the  want  of  signature, 
and  adopt  it,  though  after  such  waiver,  the 
client  cannot  treat  the  bill  as  undelivered.  Is 
re  Gedye,  14  Beav.  56. 

And  see  Bill  of  Costs  j  Taxation  after  a 
Year,  2 ;  Trustees  and  Executors, 

LIEN. 

1.  Mortgage,  priority, — A  purchaser  of  pro- 
perty subject  to  a  mortgage,  made  before  the 
completion  of  his  purchase,  a  second  mortgage 
of  it.  He  afterwards  created  a  third  mortgage, 
with  respect  to  which  the  second  mortgagee's 
conduct  was  such  as  to  give  it  priority  over  bis. 
Then  the  purchase  was  completed,  the  pur- 
chaser paying  off  the  first  mortgage,  ami 
taking  a  conveyance  to  a  trustee  for  himself. 
On  this  occasion  the  title  deeds  were  handed 
to  his  solicitors,  who  afterwards  took  a  transfer 
of  the  third  mortgage.  One  of  them  was  the 
trustee  for  the  purchaser  in  the  oonveyanee. 
llie  second  mortgagee  did  not  give  them,  nor 
had  they  any  notice  of  his  security. 

Held,  that,  nevertheless,  their  lien,  either  (ox 
their  general  bill  of  costs,  or  for  their  costs 
relating  to  the  conveyance,  could  not  prevail 
against  the  second  mortgagee,  the  rights  of  a 
solicitor  in  respect  of  his  lien  for  his  bill  of 
costs  being  no  greater  than  those  of  the  clien:, 
and  the  circumstances  of  the  c«se  not  eiempt- 
ing  it  from  the  fecope  of  this  rule.  Pell^Y, 
Wathen,  1  De  G.,  M'N.  &  G.  16. 

2.  On  depositions,*— Fees. — Commissioners 
for  the  examinatiofi  of  witnesses  have  a  lien  on 
the  depositions  for  thdr  fees,  and  will  not  be 
compelled  to  return  them,  until  thev  have  re- 
ceived payment.     Peters  v.  Beer,  14  Beav.  101. 

3.  Where  solicitor  takes  partner,  —  Qutere, 
whether  the  lien  of  a  solicitor  is  affected  by 
his  taking  a  partner.  Pelly  v,  Watkan,  I  tit 
G„  M*N.,  &  G.  16. 

Case  cited  in  the  judgment :   In  re  ForsbsH*,  16 
Sim.  1«]. 

ORDER   OF   COURSE. 

Statement  of  f acts, -^A  party  applying  for  an 
order  of  course  should  stale  everything  which 
can  have  a  bearing  on  the  matter,  otherwise  the 
order  will  be  discharged.  In  re  Walker,  14 
Beav.  227. 

OB0BB  FOR  PAYMENT. 

Notice  of  moftwi.— A  sum  being,  on  taxa- 
tion, found  due  from  a  solicitor  to  his  client, 
the  first  order  fixing  a  day  for  payment  must 
be  obtained  on  notice;  but  the  second  or 
fourth  day  order  is  made  exparte.  In  re  Ste- 
venson, 14  Beav.  27. 

I'AKTKBR. 

Solicitor   and  client, — BiU  of  exchange,^ 
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Costs* — A  bill  of  exchange  received  by  a 
partner  ip  a  soUcitur'n  firm  from  a  client  is, 
primd  facie^  to  be  deemed  to  be  received  on 
beb^i'f  of  the  firm ;  and,  if  the  soUcitore  allef^e 
th«  contrary,  they  are  bound  to  prove  it  by 
dear  evidence. 

Bv  the  decree,  the  plaintiff's  costs  (319^.) 
had  oeen  ordered  to  be  paid  to  her  solicitors, 
cot  of  a  fund  in  Court,  in  which  she  was  in- 
terested ;  but  the  plaintiff  having,  in  the  course 
of  the  proceedings,  given  to  one  of  the  firm  of 
solicitors  a  bill  for  3001.,  which  they  had  passed 
away,  the  order  for  the  payment  of  the  319^ 
was  stayed. 

Remarks  as  to  the  effect  of  the  122nd  Order 
of  May,  1845.  Afoore  v.  Smithy  14  fieav. 
393. 

And  see  Lieti,  3. 

PRIVILEGED   COMMUNICATIONS. 

Letters. — ^The  decision  of  the  Vice-Chancel* 
lor  Lord  Cranworth,  in  Goodall  v.  Littie  (X 
Sim.  N.  S.  155),  "that  there  is  no  protection 
S8  to  letters  between  parties  themselves,  or 
from  a  stranger  to  a  party,  merely  because  such 
letters  may  have  been  written  in  order  to  en« 
able  the  person  to  whom  they  were  sent  to 
commnnicate  them  in  professional  confidence 
to  his  solidftor  ;V  approved.  Glyn  v.  CaulfieU 
3M'N.&G.  463. 

PItOOCCTION    OP   DOCtTMKNTB. 

1.  Husband  and  wife. — Wherever  husband 
and  wife  have  distinct  interests,  and  the  wife  is 
indoced  in  dealing  with  those  interests,  to  act 
wider  the  advice  of  an  attorney  employed  and 
paid  by  the  husband,  the  attorney  must  be 
deemed  to  act  as  the  attorney  of  both  husband 
aod  wife,  and  each  of  them  has  a  right  to  call 
for  the  production,  aod  to  have  full  inspection 
of  all  documents  that  may  come  into  the  pos- 
session of  the  attorney  during  such  employ- 
ment, relating  to  the  transactions  and  to  the 
advice  given  by  the  wife.  Warde  v.  fVarde,  3 
M'N.  &  G.  365. 

2.  Admission  of  joint  possession.^-^A  defend- 
ant admitted  that  certain  documents  were  in 
the  possession  of  himself  and  IV,  C,  his  co- 
encator,  and  that  others  were  in  the  possession 
of  their  joint  solicitor.  W,  C,  not  being  a 
party  to  the  suit :  Held,  that  an  order  for  pro- 
dacuon  could  not  be  made  against  the  defcnd- 
aDt  on  such  an  admission.  Morrellv,  Wootttn, 
13  Beav.  105. 

Case  cited  :  Mamy  r.  Walter,  Cr.  Sc  Ph.  114. 

RKTAINKB. 

1.  Action  brought  in  name  of  third  party. '-^ 
Untueeessful  and  desperate  action, — Eouknce 
of  advice  to  client,— Costs  of  appeal. — An  at- 
torney delivered  a  bill  of  coses  to  a  client,  com- 
pnsiog  the  costs  of  an  unsuccessful  and  des* 
pcnte  action  of  replevin,  which  the  attorney 
nad  brought,  not  in  the  name  of  the  client,  but 
(as  the  attorney  alleged)  by  the  client's  direc- 
tion. 

The  evidence  adduced  to  prove  this  allega- 
tion was  held  by  the  Court  to  be  insufficienu 


Held,  that  the  item  could  not  be  allowed ; 
and,  semble,  that  it  could  not  be  enough  for  the 
attorney  to  prove  the  direction  to  have  been 
given  without  also  proving  that  he  had  pro^ 
perly  advised  the  client  as  to  the  desperate 
character  of  the  proceeding. 

SemJbie,  that  it  was  within  the  functions  of 
the  taxing  officer  to  require  proof  of  such  di- 
rection, And  of  such  advice  having  been  given, 
before  he  allowed  an  item  in  respect  of  the  ac- 
tion. 

Where  the  Court  concurred  in  opinion  upon 
the  effect  of  the  evidence  as  it  stood,  and  only 
differed  upon  the  qu^tion  whether  the  appel- 
lant should  have  an  opportunity  of  proceeding 
at  law,  held,  that  the  appeal  ought  to  be  dis- 
missed with  costs.  In  re  Clark,  1  De  G., 
M*N.  &  G.  43. 

2.  Charging  person  vjith  costs  of  legal  proceed" 
ings  in  the  name  of  another, — Evidence. — A  so- 
licitor seeking  to  charge  a  person  with  the  costs 
of  lethal  proceedings  conducted  in  the  name  of 
another,  must  support  his  claim  by  the  clearest 
and  most  unequivocal  evidence.  In  re  Clark, 
13  Beav.  173. 

SUBSTITUTED   SERVICE. 

A  defendant  who  had  appeared  by  a  solicitor 
in  the  original  auit,  but  not  in  the  supple- 
mental suit,  being  in  contempt,  went  to  reside 
abroad.  The  Court  ordered  that  service  on 
the  solicitor  of  the  proceedings  in  the  supple- 
mental eiMt  should  be  good  service.  Scott  v. 
Wheeler,  13  Beav.  239. 

SUITORS*   FUND   SOLICITOR, 

Foreclosure  smt,*^  Costs  as  guardian  to  infant 
defendants, — Where  the  solicitor  to  the  Suitors' 
Fund  had  been  appointed  to  act,  and  acts  as 
guardian  for  infant  defendants  in  a  foreclosure 
suit,  at  the  request  of  the  plaintiff,  under  the 
28th  Order  of  October,  1842,  the  Court,  upon 
making  a  decree  of  foreclosure  will  direct  the 
plaintil*  to  pay  the  guardian's  costs  and  to  add 
them  to  his  own,  even  where  the  security  is 
inadequate.  Harris  v.  Hamlyn,  3  De  G.  &  S. 
470. 

SUMMARY  JUBiaDlOTIOir. 

Costs, — 5e/-ojr.— By  an  order  of  the  Court, 
the  costs  to  be  incurred  by  a  married  woman 
suing  by  her  nest  friend  in  a  future  proceeding, 
were  ordered  to  be  paid  to  A.  B,,  her  solicitor. 
Pending  the  proceedings.  A,  B,  was  discharged, 
and  C  D.  appointed  solicitor.  A,  B.  received 
the  whole  costs :  Held,  that  the  Court  had 
jurisdiction,  on  petition,  to  order  A,  B,tx>  pav 
over  to  C.  D.  his  share  of  such  costs ;  and, 
secondly,  that  A,  B,  could  not  set-off,  as 
against  the  amount,  a  debt  due  to  him  from 
the  next  friend.  Exparte  Bailey  and  Hope, 
in  re  Barnard,  14  Beav.  18. 

And  see  Agent, 

TAXATION. 

1.  Costs  of  order  for  payment, — Upon  a 
motion  after  taxation,  for  an  order  on  a  solici- 
tor to  pay  the  amount  found  due  from  him,  he 
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'was  also  ordered  to  pay  the  co9t8  of  the  appli- 
cation.   In  re  Bainbrigge,  13  Bear.  108. 

2.  Order  by  consent  for  taxation, — Omission 
cf  costs  from  Master's  certificate.'^Eeference 
haek,-^T^o  solicitors,  A»  and  B.,  dissolred 
partnership,  and  it  was  agreed,  that  B.  thonld 
De  entitled  to  half  the  profits  of  a  suit  institated 
by  them.  After  some  time,  an  order  was  made, 
by  consent  of  both,  for  the  taxation  of  the  costs 
down  to  the  date.  Some  of  the  costs  had,  un- 
known to  B.f  been  already  taxed  and  received 
hy  A.:  Held,  under  the  circumstances,  that 
the  order  comprised  all  such  costs,  and  the 
previous  costs  having  been  omitted  in  the 
Master's  certificate,  the  Court,  upon  a  petition 
to  review  the  taxation,  referred  the  matter  hack 
to  the  Master.  Greenwood  v.  ChurchiU,  in  re 
Baker  and  Hodgson,  14  Beav.  160. 

3.  Payments  by  solicitor,-— Fees  on  taxation. — 
Costs,  charges,  and  expenses  of  and  incidental 
to  the  sales  of  the  real  estates  of  the  testator  in 
the  cause,  were  by  the  decree  ordered  to  be  | 
taxed  and  paid.  On  making  out  these  costs,  i 
charges,  and  expenses,  it  appeared  that  3402. 
had  been  paid  for  surveying  and  selling  the 
estates,  upon  which  the  fee  of  taxation  of  3/. 
per  cent,  attached.  In  order  to  avoid  this  fee, 
a  motion  was  made,  all  parties  consenting,  to 
vary  the  order  bv  only  directing  the  Taxing 
Master  to  add  to  tne  amount  of  the  taxed  costs 
of  the  plaintiffs  any  sums  which  he  should  find 
to  have  been  properly  paid  by  them  to  any  sur- 
veyor or  other  person,  as  hie  charge  for  valuing 
or  otherwise,  in  reference  to  the  sales.  The 
Court  varied  the  order  accordingly.  Bellas  v.  | 
Harmer,  3  De  G.  &  S.  454.  j 

4.  Where  no  over-charges  or  pressure, — The 
Court,  notwithstanding  there  was  not  such 
pressure  or  such  allegations  and  proof  of  over- 
charges as  have  been  usually  relied  on  in  such 
cases,  ordered  the  taxation  of  a  solicitor's  bill 
after  payment.  In  re  Blackmore,  13  Beav.  154  ; 
In  re  Billing,  ib. ;  In  re  Spike,  ib. 

TAXATION,  EXPARTX  ORDER* 

Suppressio  veri,  —  Discharge, — A,  B,  em- 
ploved  a  solicitor  in  the  matter  of  a  mortgage, 
and  there  was  a  dispute  between  them  whether 
he  was  not  also  liable  for  the  costs  of  legal  pro- 
ceedings taken  in  the  name  of  a  third  party. 
A,  B,  obtained  exparte  at  the  Rolls  an  order  for 
taxation;  be  stated,  however,  the  mortgage 
transaction  alone,  and  suopressed  the  other 
matters.  It  was  discharged  on  the  ground  of 
suppression.    In  re  Walker,  14  Beav.  227. 

Case  cited  in  the  judgment :  De  Fencherea  v. 
Dawes,  11  Beav.  46. 

TAXATION   AFTER  A   YEAR* 

1.  Possession  of  paper  in  cause  insufficient, — 
*' Special  circumstance'* — The  possession  of  the 
papers  in  a  cause  is  not  a  sufficient  circum- 
stance to  warrant  the  taxation  of  a  bill  delivered 
more  than  12  months.  In  re  Gedye,  14  Beav. 
66. 

2.  Unsigned  bills  of  costs,— Special  circum- 
stances,—After  12  months  from  the  delivery  of 
unsigned  bills,  the  client  applied  for  their  tax- 


ation ;  Held,  that  he  was  not  entliled,  except 
on  showing  sufficient  "  special  circumvtaooes." 
In  re  Oedye,  14  Beav.  56. 

TRUSTEE. 

Evidence  of  truth  of  recitals  in  deed  appoint* 
ing  attorney  trustee, — Seiiing  asidc^^Omts  pro- 
bandi, — A  deed  prepared  by  an  attorney,  and 
executed  by  his  cUent,  a  young  man  who  had 
applied  to  him  to  procure  a  loan  of  money, 
settling  the  property  of  the  client  so  as  to  re- 
strict his  power  of  dealing  with  it,  and  appoint- 
ing the  attorney  the  trustee,  recited  that  the 
trusts  of  the  deed  were  created  at  the  desire  of 
the  client,  and  for  the  purpose  of  placing  the 
property  under  the  management  of  the  attor- 
ney. The  client,  by  his  bill  to  set  aside  the 
deed,  denied  the  truth  of  the  recitals,  and  in- 
sisted that  the  settlement  was  made  without 
his  knowledge  or  authority.  The  attorney,  by 
his  answer,  alleged  that  the  recitals  were  true, 
and  that  the  deed  was  made  and  executed  with 
the  knowledge  and  authority  of  the  client,  and 
in  order  to  prevent  him  from  dissipating  his 
property,  but  gave  no  evidence  of  such  knoir- 
ledge  or  authority.  The  Court  held,  that  the 
burden  of  proof  was  upon  the  attorney,  and  set 
aside  the  deed,  with  costs  to  be  paid  by  him. 
Moore  v.  Prance,  9  Hare,  299.     ' 

TRUSTEE   AND   CESTUI   QUE  TRU8T. 

Administrntiim,  -  -  Costs,  —  Th»  raU  which 
allows  a  solicitor,  being  also  a  trustee  and  a 
party  to  a  cause,  to  charge  full  costs,  where  he 
acts  in  the  suit  for  a  body  of  trustees,  of  which 
he  himself  is  one,  does  not  apply  to  the  case  of 
a  solicitor  being  a  trustee  and  acting  as  solici- 
tor for  himself  and  his  co-trustees  in  the  ad- 
ministration of  the  tnist  estate  out  of  Court 
Lincoln  v.  Windsor,  9  Hare,  158. 

Cases  cited  in  the  jadgmentt  Christophers  r. 
\Vbite»  10  Bear.  523  ;  Cradoek  ▼.  Piper,  1 
M'N.  &  G.  608;  1  H.  &  T.  617. 

TRUSTEES    AND   EXECUTORS. 

Delivery  of  bill  of  costs  to  residuary  legatee, 
— Payment.  —  The  solicitor  of  trustees  and 
executors  received  payment  of  his  bill  of  costs 
out  of  the  estate :  Held,  that  a  residuary 
legatee  was  entitled  to  have  a  copy  of  the  bill 
delivered  on  payment  of  the  costs  of  it.  la  re 
Blaekmore,  13  Beav.  154;  In  re  Billing, '\h.; 
In  re  Spike,  ib. 

TRUSTEES   AND    SOLICITOR. 

Breach  of  trust. — Right  of  cestui  que  trusts 
to  sue, — Trustees  of  stock  sold  it  out,  and  com- 
mitted the  proceeds  to  their  solicitor  for  invest- 
ment, by  whom  it  was  misapplied  and  lost: 
Held,  that  the  trustees  were  liable  for  a  breach 
of  trust,  and  that  the  cestuis  que  trust  were  en- 
titled to  relief  against  both  the  trustees  and  the 
solicitor,  and  that  they  might  sue  either  the 
trustees  alone,  or  the  trustees  jointly  with  the 
solicitor.  Rowland  v.  Witherden,  3  M*N.  & 
G.  568. 

UNSIGNED   DILL. 

See  Delivery  of  Bill, 


Wl^t  llegal  ehstthn^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATUUDAY,  JUNE  19,  1862. 


>^^^<v»»»^<»< 


COUNTY  COURTS'  FURTHER  EX- 
TENSION  BILL. 

Thb  Bin  under  tUs  title,  which  hfts  just 
pasted  the  House  of  Gommom,  has  shrunk 
f^n  re-eommitment  to  seventeen  ckuses. 
Iliepriuted  Bill«  as  amended  by  Comnittee, 
eontained  six-and-twentj  sections.  The  title 
is  still  retained  of  «« An  Act  further  to  ex- 
tend the  Jnrisdictioa  of  the  Judges  of  the 
Cosaty  Courts*  and  to  facilitate  Proceedings 
in  the  High  Court  of  Chancery/'  although 
the  only  remainnig  provision  which  can  be 
projMrly  described  aa  an  esetensiom  is  that 
vmeh  extends  the  salaries  of  the  County 
Court  Judges,  and  oor  readers  would  search 
in  vain  to  discover  a  daose  containing  any 
icference  whatever  to  the  prooeedii^  of 
"  the  High  Court  of  Chancery." 

Considering  that  the  Bill  imposes  no  ad- 
Atioiial  duties  of  any  sort  upon  the  County 
Court  Judges,  if  it  should  obtain  the  Royal 
Assent  in  its  present  shape,  those  fune* 
tionaries  will  have  little  reason  to  complain 
of  its  operation.  The  salary  now  payable 
to  esch  of  the  County  Court  Judges  is  one 
thousand  per  annum  ;  but  by  a  clause  in 
the  present  Bill,  which  is  jocosely  described 
SB  Imiiing  the  salaries  of  the  Judges,  it  is 
proposed,  that  ''after  the  passing  of  this 
Act  the  greatest  salaries  to  be  received  in 
say  case  by  the  Judges  and  clerks  of  the 
CoiuiW  Courts  respectively  shall  be  1,500/. 
hy  a  Jodce,  and  700/.  by  a  clerk,  but  in  no 
cise  shaU  any  Judge  be  paid  a  less  salary 
than  1,200//' 

The  County  Coujrt  Judges  are  also  to 
lure  retiring  pensions  in  case  of  disability, 
^ipon  the  recommendation  of  the  Lord  Chan- 
ttUer,  under  the  following  clause  :— 

**  That  it  sh^  be  lawful  for  the  Lord  Chan- 
ttlk)r,iToiii  tim^vto  timf,  on  a  petition  pre- 
B^nted  to  him  for  that  purpoae;  to  recommend 
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to  the  CommissioDers  of  her  Majesty'*  Trea- 
sury that  there  shall  be  paid  quarterly,  out  of 
the  Consolidated  Fund  of  Great  Britain  and 
Ireland,  to  such  of  the  Judges  of  the  County 
Courts  as  shall  be  afflicted  with  some  perma- 
nent infirmity  disabling  him  from  the  due  exe- 
cution of  his  office,  and  who  shall  be  desirous 
of  resigning  the  same,  an  annuity  or  clear 
yearly  sum  of  money  for  the  term  of  his  life, . 
not  exceeding  two-tnirds  of  the  yearlv  sa]aiy 
which  such  Judge  shsll  be  entitled  to  as 
a  Jud^e  of  the  County  Court  at  the  time  of 
presenting  his  petition ;  and  such  annuity  or 
sum  shall  be  paid  out  of  the  Consolidated  Fund 
of  the  United  Kinp^dom  quarterly  or  otherwise, 
as  the  said  Commissioners  may  direct." 

But  as  a  make-weight  to  those  un- 
questionable advantages^  it  is  proposed  to 
enact  that,  *\  after  the  passing  of  this  act 
no  Judge  of  the  said  County  Courts  shall 
practise  at  the  Bar,  or  as  a  special  pleader 
or  Equity  draftsman,  or  be  directly  or  in- 
directly concerned  as  a  conveyancer,  notary 
public,  solicitor,  attorney,  or  proctor;"  a 
provision  which  we  apprehend  will  not  very 
materially  interfere  with  the  professional 
prospects  of  any  of  the  gentlemen  at  present 
holding  office  as  County  Court  Judges. 

The  clause  enabling  the  Treasury  to  grant 
retiring  pensions  to  Judges  afflicted  with 
permanent  infirmity  is  manifestly  expedient, 
as  the  absence  of  such  a  power  might  ope- 
rate-injuriouslv  to  the  public  by  inducing 
Judges  to  retain  office  when  fVom  mental  or 
corporal  infirmity  they  ceased  to  be  able  to 
discharge  their  duties  satisfactorily.  The 
preceding  enactment,  which  leaves  it  to  the 
discretion  of  those  in  authority  to  determine 
whether  the  salary  of  a  County  Court  Judge 
should  he  fixed  at  1,500/.  or  1,200/.  per 
annum,  is  decidedly  objectionable,  and  cal- 
culated, as  far  as  these  functionaries  are 
concerned,  to  render  them  dependent  upon 
the  Government  of  the  day,  and  by  lower- 
ing their  position,  ta;  diminish  the  utility  of 
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the  Courts  over  'which  they  preside.  It  is 
possible^  however,  that  a  positive  addition 
of  200/.  .per  aQnuni«  and  a  prospect  of  a 
further  increase  of  300/*,  may^  in  the 
opinion  of  some  at  least  of  the  Govnty 
Court  Judges^  tompenaale  for  the  loss  of 
dignity  sustained  by  placing  their  sakries 
on  so  different  a  footing  from  those  of  the 
Judges  of  the  Supesrioi*  Courts* 

The  following  clanse,  relating  to  the  re- 
issuing  of  warrants  of  execution,  has  been 
introduced  in  the  Bill  6n  re^^nmmitment ; 
but  we  cannot  ooBgratulaite.  the  drillsnuin 
upon  his  suooess  in^oriy  expras8ing>what» 
it  mty  be  presumed,  vas  the  intention  c^ 
the  Committee.  It  seems  hardly  iateli- 
gible: — 

"That  in  dl  cases  Where  a  warrant  of  execu- 
tion shall  have  been  issued  a|i^n^t  the  goods 
and  chattels  of  any  person,  or  an  order  for  his 
commitment  been  inade,  and  such  person  or 
-his  i^oods  and  chattels  sksH  be  out  of  the  jii* 
risdiction  of  the  Coavtj  and  such  warrant  or 
order  shall  have  been  sealed  spd  stamped  by 
the  clerk  of  another  County  Courts  pursuant 
to  the  J  04th  sect,  of  the  Act  of  the  9  &  10  Vict. 
c.  95,  it  shall  be  lawfol  for  the  said  clerk  of  the 
Court  to  re-i88ue  the  said  warrant  or  order  to 
the  high  bailiff  of  the  Court  from  whence  the 
same  origmally  issued,  and  thereupon  such 
high  bailiff  shaU  be  authorised  and  required  to 
act  in  all  respects  in  the  execution  of  the  said 
warr^nt  or  order  within  the  jurisdiction  of  the 
Court,  to  which  the  same  shall  have  been  so  sent 
in  the  same  manner,  with  the  same  powers,  and 
sdbject  to  the  same  rules  as  if  the  district  to 
which  tHe  wanralntor  order  sbalf  have  been  sent 
were  within  the  Ihnits  -of  the  Court  whieh  ori* 
ginally  issued  the  warrant  ^  order.'' 

The  clause  telating  to'the  persons  quali* 
fied  to  practise  in  the  County  Courts  re- 
mains unaltered  on  re-commitment.  The 
provision  of  the  9  Sc  10  Tict.  c  95,  declar- 
ing, that  no  person  should  be  entitled  to 
appear  for  any  party  iit  the  County  Courts, 
unless  he  be  an  attorney  or  a  barrister  in- 
structed by  such  attorney  is  repealed,,  and 
it  is  now  declared,  **  that  it  shall  "be  lawful 
for  the  party  to  the  suit  or  other  proceed* 
ing,  or  for  an  attorney  of  6ne  of  her  Ma- 
jesty's Superior  Courts  of  Recorf  retained 
by  or  on  behalf  of  the  party,  or  for  a  h|up* 
rister  retained  by  or  on  behalf  of  the  party, 
on  either  side,  or,  by  leave  of  the  Judee,  for 
any  other  person  allowed  by  the  Judge  to 
appear  instead  of  the  party,"  to  address  the 
Court,  without  any  right  of  exclusive  or  pre- 
audience, but  subject  to  such  regulations  as 
the  Judge  may  from  time  to  time  prescribe 
for  the  orderly  transaction  of  the  business 
oftheCourt.'^ 

We  have  already,  upon  more  than  one 


occasion,  stated  the  grounds  upon  which  we 
deem  it  injurious  to  the  public  and  the  Pro- 
fession to  alter  the  law  restricting  a  bsrris- 
ter  from  appearing  as  an  advocate  in  the 
County  Courts,  udess  he  is  instructed  hjr 
an  attorney...  The  etiquette  of  the  Bar,  ope- 
rating with  sll  the  force  of  law  on  the  i^ 
spectable  portion  of  that  branch  of  the  Pro- 
fession, had  established  the  rule  that  a 
barrister  should  not  appear  in  Court  with- 
out instructions  from  an  attorney,  long  be- 
fore the  County  Courts*  Act  was  thought  o£ 
The  intermedkry  agency  of  an  attorney  be- 
tween the  parties  and  the  counsel  has  been 
declared  hy  the  Bench'  to  be  eminently 
<'  conducive  to  the  due  administration  of 
|ustioe" 

It    was  felt,  however,  that  when  (he 
County    Courts    were    placed    on    their 
present  footing,  it  was  possible  a  race  of 
bahisters  might  spriDK  t^P  ai^fl  frequent 
those  Courts,  irho  would  not  be  altogether 
influenced  by  the  prevalent  feelii^  of  the 
heads  of  the  Profession,  and  who  vakj\ie 
tempted  to  disr^rd  the  almost  unimm 
Dsi^  irhkh  has  prevailed  qmq  this  snbiect 
for  more  thn  a  century.    Jizprnenee  has 
justified  the  wisdom  of  this  ptectutiou. 
Junior  members  of  the  Bar,  of  great  leanir 
ing  and  ability,  and  of  the  highest  character, 
are  occasionally— when  the  nature  of  the 
cause  and  the  condition  of  the  parties  addiit 
of  itr-taken  to  the  County  CourU  by  at- 
torneys ;   but  -unfortunately  somBS  of  tboee 
Courts  are  attended  by  members  «f  the 
Bav  who  do  not  reflect  credit  upon  that 
branch  of  the  ProfeMion»  and  whose  inept* 
lartties  are  advantageously  kept  in  cbcckhy 
the  statutahle  provision  contamed  in  the 
County  Courts*  Act.    After  the  discussion 
which  the  question  has  undergone,  V  that 
provision  be  now  repealed,  it  is  not  impio- 
bable  a  section  of  the  Junior  Bar  will  as- 
snrae  that  its  repeal  is,  not  only  a  reoog- 
nition  of  the  prwilege  to  practise  in  the 
County  Courts  without  the  agency  of  an 
attoruey,   but  equivrfettt  to  a  le^laJive 
condemnation  of  the  etiquette  which  has 
hitherto  been  gcnenlly  adhered  to  by  the 
Bar.    This  yksm,  if  acted  upon  to  any  con- 
siderable extent,  we  are  satisfied  would  be 
productive  of  the  moat   inyurioas  conse- 
quences to  the  Profession  generally,'  but 
especially  and  peculiarly  to  the  BaV. 

It  must  be  recollected,  however,  that  the 
County  Courts*  further  Extension  Bill  has 
to  return  to  the  House  of  Lords,  where  the 

•  Sec  the  judgment  of  the  Court  of  Queen's 
Bench  in  Doe  &n  Bennett  v;  Hate,  15  Queen's 
B.  Reports,  p  186. 
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ttnendment  made  by  the  House  of  Commons 
m  Committee  repealing  the  provision  of 
the  9  &  10  Vict  c.  95,  will  be  re-considered. 
Upon  a  former  occasion,  when  the  Bill  was 
dqiendtng  in  the  Upjper  House,  the  late 
Lord  Chancc^lfor  Truro,  and  the  present 
Lbrd  Chief  IfusUce  Campbell,  expressed 
the  strongest  and  most  conclusive  opinion 
igainst  the  expediency  of  the  proposed  re- 
peal, upon  grounds  nearly  similar  to  tl^ose 
above  suggested.  To  the  opinion  then  ex- 
pressed, and  in  which  nearly  all  the  senior 
members  of  the  Profession  participate,  we 
have  no  doubt  the  noble  and  learned  Lords 
are  prepared  to  adhere,  and  we  entertain  a 
confident  expectation  that  through  their  in- 
tervention, the  mischiefs  resulting  from  the 
alteration  of  the  law  proposed  ^n  the  House 
ff  Commons  will  be  averted^ 


August,  la^,  and  to  the  end  of  the  then  next 
Session  of  rarliament :  And  whereas  it  is  ex* 
pedient  that  the  said  proidsions  should  be 
further  continued:  Be  it  therefore  enacted. 
That  tiie  said  provisions  of  the  said  Act  shall 
continue  until  the  Ist  day  of  Aognit,  1853,  and 
to  the' end  of  the  tkni  next  Session  of  Parlia« 
ment. 


THE  ANNUAL  CBRTIKCATE  DUTY. 

GiROUMsrrAKCKB  have  again  proved  pe- 
cnliarly  unfavoortble  for  the  hearing  of 
Lord  Uobert  Groevenot^s  modon. 

The  moniing  sittinic*  which  ooramenced 


NEW  STATUTES  EFFECTING  AU'ERA- 
TIONS  m  THE  LAW, 

llAtNTBXANCX   OF  POOR. 

15  ViCT.  c:  14. 

As  Act  to  ODBtinne  an  Act  of  the  Fifteenth 
•  Year  of  her  present  Majesty,  dnr  chaiging  the 
Maintenance   of   certain  poor  Persons  in 
Unions  in  England  and  Wales  upon  the 
Common  Fund.  [asM  May,  1852.] 

/Whereas  by  an  Act  passed  in  the  14  &  16 
yjict  c.  ip5f  certain  provisions  made  by  the 
Several  Acts  therein  referred  to  for  charging 
min  the  coVnmon  fund  df  the  union  the  costs 
« the  rdief  and  the- expenses  of  the  bnrial  of 
(srta&a  poor  persons  in  the  sevend  Aett  de« 
scribed,  and  Uie  coats  of  removing  and  main- 
tainiag  cerlain  Iwaatto  pao^pors,  were  conturaed 
UMAtfie  30th  day  of  September,  18i52»  and  to 
the  end  of  th^  then  next  Bession  of  Parliament, 
and  it  is  expedient  that  all  the  said  provisions 
shoold  be  continued  for  a  Umited  time :  Be  it 
fiierefore  enacted.  That  all  the  said  several 
temporary  provisions  in  the  said  Acts  above 
referred  to  shall  continne  in  full  force  until  the 
306  dsv  of  September,  ie&3,  and  to  the  end 
af  the  then  neat  Session  of  ParliAmeiit. 


VGCLSaiASflOULI*  JUBISDICTION. 

16  Vict.  c.  17. 

Ad  Act  for  f nrtber  oontiBniBg  certain  tenpo- 

laiy  Proviaiona   conoenunK  Ecclesiastical 

Jnnsdiction  in  England.    [2$/i  May,  1862.J 

Whenaa  by  an  .Act  passed  in  the  Session 

Mdcn  in  the  10  &  11  Vict.  c.  98,  intituled 

''An  Act  to  an»end  the  Law  as  to  Ecclesiastical 

^erisdiction  in  England,"  by  which  it  was  en 

icted,  that  certain  of  the  provisions  therein 

eontained  should  continue  until  the  lit  dav  of 

Ai^t,  1848,  and,  if  Parliament  were  then 

nt^g,  lutil  the  end  of  the  then  Session  of 

P^lianient;  and  such  provisions  have  been 

ttatiaaed  \j  sandry  Acts  until  the  1st  day  of 


at  1  o'clock,  was  oontinned  till  5,  and  the 
Hooae  then  adjourned  till  7  o'clock— unfor- 
tunately in  the  midst  of  the  general  dinner- 
hour.  At?  o'clock,  however,  the  Speaker 
took  the  Chair,  and  some  ordinary  buai- 
aesa  was  despatched.  Mr^  Jmtey  then 
brongbt  forward  his  nsotion  relating  to  the 
treatment  of  three  of  the  missionaries  in 
Austria.  After  several  strong  animadver- 
sions on  the  Foreign  Minister  and  the  con- 
duct of  our  Ambassador,  the  learned  member 
was  proceeding  with  numerous  details  in 
support  of  his  complaint,  when  a  member 
on  the  ministerial  side  of  the  House  had 
the  House  counted,  and  37  members  only 
being  present,  the  House  immedi&tely  ad- 
jonmed.    • 

It  will  be  recollected  that  the  debates  of 
the  previous  night  continued  until  3  o'clock 
in  the  morning  of  Tuesday,  and,  afler  seve- 
ral houra  passed  in  the  morning  sitting,  it 
is  not  to  be  wondered  at  that  the  members 
did  not  re^aasemhle  at  7  o'clodc.  If  Mr. 
Anstey's  animated  harangue  had  continued 
until  9  o'clock,  there  would  probablv  have 
been  a  good  House  and  the  case  of  the  At- 
tomevs  might  have  been  favourably  heard. 

It  IS  unobrstood  that  the  Parliament  will 
be  very  soon  dissolved,  and  consequently 
the  appointment  of  another  day  would  be 
useless. 

We  are  aware  that  there  was  some  dif- 
ference of  opinion  as  to  the  expediency  of 
pressiug  for  the  repeal  in  the  present  Session, 
oecause  some  of  the  friends  of  the  measure 
who  supported  the  new  Government  might 
he  placed  in  a  difficult  position.  If  there 
had  been  a  division,  some  votes  of  former 
Sessions  might  have  been  lost,  but,  on  the 
other  hand,  some  of  the  supporters  of  the 
late  ministry  would  have  been  gained. 

At  all  events,  we  think  that  Lord  R« 
Grosvenor  and  the  promoters  of  the  mea- 
sure have  acted  wisely  in  bringing  it  again 
before  Parliament,  and  not  allowing  the 
Session  to  pass  in  silence.    Two  hundred 
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petitious  have  been  presented,  oomprehend- 
ing  practitioners  in  all  parts  of  the  empire* 
and  every  member  of  the  House  has  had 
Ym  attention  called  to  th«  aubject  and  mnat 
be  pmpared  early  nextSeesum  to  «one  to  a 
final  deoiaion. 


LAW  OF  ATTORNEYS. 

T7NDERTAKn«6  TO   FAY   COSTS. 

Ma*  ExxABY  was  the  attorney  in  an 
action  brought  in  a-  Couotj  Court,  in  which 
the  plaintiff  wis  ooBtialed.  The  pUuatiff 
subsequently  emnleyed  Mr.  Underwood  to 
commenee  uk  ae(W  fbi  the  same  cause  in 
the  CoFurt  of  Exchequer*  and  he>  requiring 
the  papers  for  that  purpose*  proposed  to 
Mr«  JGllaby  that  he  should  accept  from  the 
plaint^  2#»  per  week  in  payment  of  hia 
eost8»  aad  deliver  up  the  papers  upon  ths 
nndertakiiig  of  Mr»  Underwood  to  pay  out 
of  the  first  monqf  s  whioh  might  oosse  to 
his  hands  in  that  or  any  other  proceeding 
on  the  plaintiifB  account  whatever  balance 
might  remain  due.  EDshy  wrote  to  Under- 
wood consenting  to  this  proposal ;  and  in 
aQswer>  Underwood  sent  him  the  following 
letter  i~ 

**  f%arratt  v.  Trevor. 
"  Dear  Sib*— I  have  advised  the  plaintiff 
to  pay  to  you  the  sum  of  2t.  p^  week*  the 
som  mentioned  in  your  favon^  of  this  date* 
which  she  has  agreed  to  do;  but  of  any 
monqrs  which  I  may  recdv^  on  this  or  any 
other  proceeding  on  ner  account*  I  wiU  hand 
▼ou  such  balance  as  may  remain  doe  on  your 
dUI  of  costs  as  settled  at  9^. 

"  I  remain,  &c.* 

**A.  Undebwood.*' 

llie  pa])ers  were  delivered  up*  and  the 
action  having  proceeded*  the  plaintiff  ob- 
tained a  verdict  and  judgment,  and  Mr. 
Underwood  received  the  damages  and  costs. 
Application  was  then  made  to  nim  for  pay- 
ment of  71. 10«.,  which  remained  due  to  Mr. 
Ellaby  in  respect  of  his  costs  ;  and  paysaeiit 
having  been  refused*  this  ride  was  obtained. 

The  Court  took  time  to  look  into  the  afll^ 
davits  and  consider  the  effect  of  tlie  under* 
taking.  The  fbllowing  is  extracted  troixi 
the  juidgment  of  Mr.  Baron  tarke  : — 

•In  consideration  of  the  widertaking,  the 
papers  were  handed  over  to  Mr.  Underwood* 
who  from  that  time  conducted  the  suit*  wMdi 
is  now  brought  to  a  termiaaticMi,  and  he  has 
received  the  proceeds.  Mr  Bramvvell*  on 
ahowing  cause,  set  up  for  the  first  time — ^be- 
cause that  never  appears  to  have  been  set  up  in 
the  correspondence,  nor  w^s  the  objeciion  ever 
made  in  the  affidavits,— that  his  client  was  only  I 


bound  to  par  out  of  the  surplus  after  deduct- 
ing his  own  bill  as  an  attorney,  for  which  he 
had  a  lien  on  the  sum  recovered ;  and  a  doubt 
was  entertained  at  the  time  of  the  argunm^ 
whether  thAl  was  the  meening  of  the  contnd 
<w  not.  We  have  all  of  as  considered  it*  and 
are  satisfied  that  there  was  an  obligation  on 
Mr.  Underwood  to  pay  out  of  the  mone3[8 
which  he  received  without  insisting  on  Kb 
own  lien.?'  Thatrait  v;  IVeeor*  7  ExcL  R. 
161. 


ANNUAL  MfiBTING  OF  THB  INCOiU 
PORATED  LAW  SOCIETY. 

On  Toesday  knt*  the  16di  uistant*  the  An- 
ami  GenenA  Meeting  of  the  Membscsof  the 
iacorponilsd  Law  Society*  was  held  in  the  HaU 
of  the  Society*  for  the  election  of  the  Preadsnt, 
Vice*Prasident*  and  12  Memben  of  the  Coun- 
cil* aad  ol  three  Anditors*  and  for  other  pur- 
poses of  the  Society. 

The  Chair  was  taken  by  John  S.  Gregory* 
Esq.,  the  President. 

The  fbllowing  gentlemen  were  re-dected  :— 
Samndl  Amory*  Thomas  Ckak^  Richard  Har- 
rison* Bryan  Holme*  Henry  Lake*  Edward 
Lawford,  Jos^h  ICaynard*  Charles  Banken* 
and  Edward  White. 

Mr.  William  Williams  was  elected  in  p)soe 
of  Mr.  R.  R.  Bayley*  deceased*  and  Mr. 
Augustus  Warren  and  Mr.  E.  S.  Bailey,  in 
lieu  of  Mr.  John  Innes  Pocock  and  Mr« 
Charles  Shadwell*  resigned. 

Mr.  Coverdale  was  elected  President*  Mr. 
Kinderley*  Vice-President,  and  Mr.  Chisholme* 
Mr.  Hawkinn*  and  Mr.  Milne*  Auditors  of  the 
Society* 

The  Report  of  f^Conndl  wan  tihea  rend  by 
the  Secretary,  and  ordered  to  be  ncerred  and 
entered  on  the  minutes*  and  such  parts  thereof 
as  the  Council  think  fit  to  he  printed*  The 
Auditors'  report  on  the  Aeeonnss  of  the  So* 
ciety  for  the  last  ye^r,  was  also  read  and  ap- 
proved. 

We  hope  to  lay  befeire  our  readers  the  vain* 
•Mo  Report  «f  th«  <36uncil  at  an  eariy  period. 

These  annual  ^atemeats*  revised  and  con- 
sidered by  the  most  able  and  ex|)erieaced  so- 
licitors* relating  to  the  progmss  and  nesnlts 
of  the  vsrioos  alterations  ia  the  law  and  the 
practice  of  the  Courts  from  year  to  yeacr*  are 
of  the  greatest  importance  both  to  the  public 
and  the  Profession. 
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BESUU*  OF  TOE  TRINITY  TERM 
EXAMINATION. 

At  the  Kjumipation  of  Casdidatei.  Sox  tlie 
BoU  of  AttDcneyB  and  Sdiciton,  oa  tbii  8cd 
iiutut,  80  only  w«M  passed,  two  -withdveir 
daring  tie  EUaminationj  and  10  were  post- 
poned. Tlie  Examinsrs  were  Master  Ray^  Mr. 
ISUkat^  Mr. PaKabeiton»  MnRaoken*  and  Mr. 
Wilde. 

The  BtDoher  oa  the  printed  List  of  AppM- 
cants  was  149, '  besides  IT  w4ity  wsfc^  added 
under  Judged*  erders,  miking;  169^.  A  large 
proportioa  of  Uiese  had  been  examined  and 
psMed  hi  KMtar  Tsrai,  httt  0n»  seeond  taatkse 
fbr'RiBBtyTsfatbfWf  of  pgdiin<wn»  mease 
tfaef  should  bo.  naabls  to  attend  oc  wera  not 


Ths nswapopsn^lsdhittg at  tho poUk  List, 
ani»  the  h«Wt  of  eoDHBealiog  vet^p  enMii#- 
oosljr  oa  the  enormous  increase  of  the  Profee* 
son,  and'  io.  this  instanos  it  wiil  be  observed 
tfast  scareelj  mora  thaa  nn»-hstf  of  the  sup- 
'  otn  ba  actoalf  adsuttsd. 


MBTROPOUTAN  AND  PROVINCIAL 
LAW  ASSOCUTION. 

AimUAL  RXPOBT. 

'    [Comcbtded  from  page  1 20j  antt^ 
The  Report  next  proceeds  to  notice  the  van- 
008  proceedings  which  have  taken  place  relat- 
ing to  the  Connty  Courts*  which  we  laid  before 
Qor  seadCTS  at  ^  63,  onfe. 

**  R^orm  ofSuifenar  CourU, — It  is  quite  true 
^t  the  complicated  nature  of  the  systems  of 
adnmristdring  Justice  m  onr  Superior  Courts, 
togedier  with  the  heavy  fees  levied  upoti  the 
sntiv%  have  readered  the  delay  aod  expense 
dan  action  at  law  a  very  considerable  griev- 
ance. The  obvious  remedy  for  this  would  have 
been  a  reform  of  those  Courts  Including  the 
toplification  of  the  prDcecfdfngs,  and  a  great 
miantiao  in^  if  not  the  entire  abolition  of,  aU 
Court  fiKS.  This,  accordingly^  has  long  been 
advocated  by  those  best  acquainted  with  the 
real  natore  of  the  evil  to  be  contended  with, 
and  by  this  Association  since  its  first  founda- 
tisn ;  audit  is  tfow  at  letoffth  proposed  to  be 
Acted  bj  the  Common  Law  ProcodoM^  BOl, 
vUch  ia  founded  on  the  recomraendations  con- 
tsned  in  the  report  of  ths  Common  Law  Com- 
mnnoners,  whose  appointment  was  mentioned 
by  the  Cbmmilte^  last  year. 

"PmbMe  IfMicces.r-«The  imperfect  and  iaeoo- 
vemeot  way  in  which  the  various  public  indexes 
are  kept,  is  a  practical  evil  which  more  or  less 
a&Bcts  selidtors  throughout  the  countrv.  It 
would  seem,  also,  to  be  capable  of  a  simple  and 
eaay  remedy,  as  it  cannot  oe  the  interest  of  any 
<ntt  that  the  indexes  should  remain  imperfect, 


and  the  espense  necessary  for  their  improve* 
ment  shoula  be  provided  for  by  the  searcn-fces. 
The  Committee  Wve,  therefore,  collected  inform 
matton  as  to  the  mode  hi  whicb  the  various 
pnbHc  Indexes  are' at  present  kept,  and  are  pre- 
paring «  short  billtof  rtmdeihat  they  sfaall  in 
future  be  all  kept  upon  a  system  which  shall 
facilitate  searches,  and,  as  far  as  possible,  pre- 
vent mistakes.  In  many  cases^  where  the 
entries  are  nol  frequenf,  tl^e  lexicographical 
form  may  be  completely  carried  out ;  and  in  aU 
it  might  be  so,  so  far  as  the  initial  letter  and 
first  vowel.  The  Committee  find  that  the  in- 
dex kept  in  the  Legacy  Duty  OflSce  by  Mr. 
IVervor,  the  natore  of  which  isexplarned  m  the 
ovidsnee  given  b^  that  gendeman  to  the  Regis- 
tcatioo  C^nussioners,  although  dealing  wmi 
complicated  materiala»  yet  affords  ^reat  facility 
for  reference. 

•*  Equity  Reform, — Court  ofAppeaL—The  re- 
form of  the  Court  of  Chancery  has  continued 
to  be,  perhaps,  the  most  prominent  and  import- 
ant of  the  \epit  Tefbrms  attempted  by  nlrlia- 
ment';  and,  on  the  whole,  the  Commmee  con* 
oeive  that  sevenit  hnportant  steps,  in  the  right 
diieetisBr  have  been  tsken.  The  Act  of  last 
Session,  creating  the  new  Court  of  Appeal  in 
Chancery,  was  a  very  important  improvement. 
This  act  was  framed  entirely  in  accordance  with 
the  principle  which  this  association  has  been 
long  urging  upon  Parliament;  namely,  that 
tiiere  shouhi  be  a  Court  of  Appeal  composed 
of  a  plurality  of  Judges,  and  not  dependent  to 
its  existence  upoa  the  changes  of  political 
rarties.  When  the  General  Orders  of  Lord 
TVuTo  appeared  in  March  last,  reducing  some 
of  the  Chancery  Fees,  the  Committee  stated, 
that  idthough  they  afforded  partial  relief,  they 
would  yet  feave  a  very  wide  mai^  of  surplus 
taxation.  Hie  annual  return  of  the  Accountant- 
Generd,  up  to  November  last,  shows  that  the 
surplus  on  the  year  then  ending,  amounted  to 
41,473/.  I6s.  4d. 

"  Suitors*  IMief  SiU.-^Court  ITees.— At  the 
commencement  of  the  present  Session,  the  last 

remment  introduced  a  Bill,  entitled  'A  Bill 
the  Relief  of  Suitors  in  the  High  Court  of 
Chancery/  fbr  the  purpose  of  further  reducing 
the  fees,  the  provisions  of  which  are  principally 
I  founded  on  tiie  recommendation  made  by  tha 
Seliect  Committee  of  the  House  of  Commons 
on  Fees  in  1849.  The  Committee  last  year 
prepared  a  Bill  founded  entirely  upon  that  re- 
port, wduch  they  placed  in  the  hands  of  the 
Master  of  the  Rolls,  in  the  hope  that  he  would 
introduce  it  into  the  House.  He  did  not,  how- 
ever* do  so;,  and  although  the  present  Bill 
contains  several  similar  provisions,  yet  it  does 
not  comprise  nearly  all  the  rvcommendationa 
of  the  Sdect  Committee.  Your  Committee 
l»ve,  thereforsi  presented  a  petition  for  extenr 
sion  and  improvement.  Having  regard  to  the 
peculiar  circumstances  affecting  the  present 
session  of  Parliament,  the  Committee  have  not 
attempted  to  introduce  any  extensive  alterations 
in  the  Bill,  seeing  that  by  so  doing,  they  might 
endanger  its  passing  at  all,  and  that  even  in 
its  present  shape,  it  will  be  attended  with  great 
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adrantages  both  to  the  suitors  and  to  the  Pro- 
fession.   The  Committee  are  particularly  glad 
to  see  the  principle  recognised  that  the  expense 
of  Ck>urts  of  Justice  ought  to  be  bome>  not  ex- 
clusively by  the  suitors,  but  by  the  public. 
This  is  done  by  providing  that  the  salaries  of 
the^Lord  Chancellor,  and  such  of  the  Judges 
of  the  Court  of  Chancery  as  have  hitherto 
drawn  their  salaries  from  the  Suitors*  Fund, 
shall  in  future  be  paid,  like  those  of  the  Com- 
mon Law  Judges,  out  of  the  Consolidated 
Fund.    They  are  also  glad  to  see  the  principle 
of  paying  the  officers  of  the  Court  by  salary, 
instead  of  by  fees,  further  acted  upon ;  and, 
also,  that  the  fees  are  to  be  collected  by  mesas 
of  stamps — a  practice  which  has  been  u>r  years 
adopted  in  Ireland,  and  found  to  work  exceed-^ 
ingfy  well.    The  Bill  also  proposes  to  abolish 
various  useless  offices.    It,  however,  contains^ 
an   objectionable   provision  empowering  the 
Lord  Chancellor  and  the  Master  of  the  Aolls 
to  fix  the  amount  of  the  salaries  of  their  owa 
officers — a  principle  which  was  spedfically  con- 
demned in  the  second  report  of  the  Select  Com- 
mittee on  Fees  in  1850^  in  which  the  Commit- 
tee state  '  that  they  cannot  help  viewing,  with 
considerable  jealousy,  the  power  which  the 
Lord  Chancellor  is  thus  able  to  exercise  of 
burdening  at  pleasure  the  Suitors'  Fund  with 
permanent  charges ;  and  they  are  of  opinion, 
that  the  sanction  of  Parliameut  should  always 
be  obtained  before  aiiy  such  charges  are  laid 
upon  this  fund^'    The  Committee*  in  their  pe- 
tition, have  praved  that  the  amounts  of  all 
salaries  may  be  nxed  by  Parliament ;  and  have 
also  urged  that  advantage  ought  to  be  taken  of 
this  opportunity  to  abolish  certainoffices  not  at 
present  included  in  the  Bill,  and  to  apply,  in 
aid  of  a  much  more  sweeping  reduction  of  fees, 
some  part  of  the  vest  accnmulationa  of  money 
standing  in  the  name  of  the  Accountant-Gch 
neral,  and  belonging  to  the  suitors.    In  par- 
ticular,  the  Committee  have  point^  out»  that 
the  office  of  Clerk  of  Accounts,  which  was  re- 
ported to  be  useless  bv  the  Select  Committee, 
ought  to  be  abolished ;  and  that,  in  fact,  the 
enture  establishment  of  the  Accountant>General 
might  be  dispensed  with,  by  the  adoption  of  a 

System  by  which  the  Court  should  emp^y  the 
ank  of  England  to  nay  the  suitors,  who  may 
be  considered  its  cremtors»  exactly  in  the  way 
in  which  the  government  already  employ  the 
bank  to  pay  the  claimants  on  the  P^ational 
Debt ;  and  that  this  alteration,  besides  being  a 
very  great  pecuniary  saving,  might  be  we 
means  of  introducing  a  much  more  satisfactory 
system  than  that.wQch  at  present  exists, 

'*  Orders  of  CcwrM.'— The  Committee  have 
again  pointed  out  the  indefensible  nature  of  the 
orders  known  as  Orders  of  Course,  and  the 
saving  which  would  be  effected  by  abolishing 
the  office  which  is  kept  up  on  their  account. 
The  drawing  of  these  orders  was  originally  a 
part  of  the  ordinary  duty  of  the  registrars,  and 
was  actually  taken  into  account  in  1831,  in 
fixing  the  amounts  of  the  salaries  and  compen* 


the  Master  of  the  Rolls  was  empowered  to  dnnr 
up  these  orders  at  a  slightly  reaoced  fee.  tbe 
effect  of  this  has,  of  course,  been,  that' all  the 
Orders  of  Course  are  now  drawn  up  at.  the 
Rolls,  where  the  fees  are  kept  by  the  offic^; 
and  the  suitors  are,  therefore,  paving  for  them 
twice  over,  and  have  a  right  to.  demand  that  if 
any  of  them  are  to  be  preserved*  th^  shall  be. 
drains  up,  as  formerly,  by  the  registrars)  but  at 
the  reduced  fees. 

"  Statins  fknds.—The  Conunittee  have  far- 
ther pointed  out,  that  the  interest  of  the  land 
9rhich  has  been  purchased  with  the  BQiplni 
fee?  of  thf  Courts  and  which  now  amounts  te. 
upwards  of  200,0002.,  together  with  th$  inteoeit 
of  the  stock  in  the  han&  of  the  Acoouatant- 
General,  which  has  not  been  dealt  with  for.  10 
years  and  upwards,  and  which  amounts  to  t 
further  sum  of  considerably  more  than3OO,O002., 
answering  to  the  Unclaimed  Dividends  of  the 
National  Debt^  ought  to  be  applied  towards  the 
expenses  of  the  Court  in  aid  of  the  suitors,  in» 
stead  of  being,  as  now,  allowed  uselessly  to 
accumulate,  for  the  possible  benefit  of  Win 
generations.  The  Committee  have  also  pointed 
out  three  other  modes  by  which  the  suitors 
might  be  easily  benefited.  First,  that  in  thtt 
large  dasis  of  cases  in  which  the  Court  is  ad- 
ministering properkyv  whatever  taxation  maj 
be  considerea  neceasary,.  ought  to  be  raised  an 
the  principle  df  a  per-centagij,  instead  of  by  a 
fixed  fee  upon  each  step  in  the  proceedings  by 
which  system  the  rich  and  the  poor  snitoir  sre 
made  to  pav  e^piallv*  Secondlyy  that  a  portion 
of  the  surplua  funds*  in  the  ha^nds  of  the  Court 
should  Se  invested  in  the  purchisise  of  GoTsni> 
ipent  Terminable  Annuities,  whic)i .  would  in- 
crease the  present  income  of  the  Court,  for  the. 
period  over  which  the  heavy  compensations 
which  have  been  granted  of  late  yean  ma^  be 
expected  to  extend,  b}r  which  maana  the  suitois 
of  the  present  di^  rngkU  to  some  extent  ,be 
relieved*  Thirdly^  the  Committee  haiw  pointed 
out  the  hardship  it  is  upon  suitors.in  the  Qourt 
of  Chancery,  and  especially  those  living. in  the 
country,  to  be  pat  to  the  expex^se  of  a  stamped 
power  of  attorney,  if  they  cannot  attend  per- 
sonally, whenever  they  nave  to  receive  any 
deeds  or  papers,,  or  any  sum  of  money,  however 
small.  This  tax  is  not  iinppsed  on  persons  re- 
ceiving nu^ey  out  of  the  Court  of  Bankruptcy, 
and  there  is  not  any  rcasop  why  it  sho^la  be 
retained  in  Chancery* 

''Almost  all  of  these  suggestions  haro  al- 
ready received  the  sanction  of  Select  Commit- 
tees of  the  House  of  Commons,  induding  im- 
portanft  memhera  both  of  the  late  and  the  pre- 
sent UovemmenL  They  have  been  lavourably 
received  when  lately  renewed  by  the  Commit- 
tee, and  the  Committee  entertain  a  hope  that 
many  of  them  will  be  ultimately  ipcoiporated 
in  the  present  Bill. 

"MasierM*  primarv  Jurisdictiom, — ^The  Bill 
which  was  nrepared  two  years  i^  by  the 
Committee,  for  the  purpose  of  givmg  to  the 
Masters  in  Chancerjr  primary  jurisdiction  in 


sations  now  enjoyed  by  those  officers.   Almost  certain  cases,  which  m  1850  passed  the  House 
immediately  afterwards,  the  under-secretary  of  I  of  Lords  and  was  read  twice  in  the  Hojue  of 
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CoamoBs,  ww  again,  last  year,  introduced  into 
the  Hoane  of  Lords  by  Liord  Brougham,  and, 
ifter  being  read  twice,  was  referred  to  a  Select 
Comnnttee,  before  which  the  Chairman  and 
sereril  members  of  this  Committee  gave  cvi- 
deoce.  The  B$n  was  not  reported  upon  by 
the  Select  Commftfee,  but  ul  this  evidence 
tdsn  has  been  printed  l^  the  House  and  has 
been  widely  eireidatod  by  this  Committee,  and, 
thejr  believe,  has  been  useful  ii^  spreading 
•onDd  ideas  upon  the  subject  of  Equitv  Re- 
form. The '  following  circumstances  vrm  er* 
en  thrgMUnds  upon  which  the  Committee 
B  resolved  not  further  to  urge  the  adoption 
of  Aat  Bin.  e  f 

"SoBeUtfr^  Comnnsgion.^ln  their  last  re- 
port, the  Committee  mentioned  that  the  Council 
of  the  Incorporated  Society  had,  at  their  sug- 
geMion,  appointed  a  large  Equity  Committee, 
ineladiog  the  most  active  members  of  this 
Committee,  to  mquire  into  the  practice  of  the 
Court  of  Chancery,  and  the  best  means  of  im- 
pving  it  That  Committed  prosecuted  their 
mqniries  activdy  throughout  the  year,  and  on 
the  9nd  of  December  last,  completed  their 
wport,  a  copy  of  which  was  sent  by  this  Com- 
mittee to  each  of  the  provincnl  members  of 
She  Committee.  About  she  weeks  after  the 
appearaoee  of  that  report,  the  Royal  Commis- 
aoBoi  published  thefars,  and  the  Committee 
were  somewhat  surprised  to  find  that  the  Com- 
misnoncrB  did  not  notite  the  solicitors'  report, 
iHiieh  had  been  duly  communicated  to  them 
as  soon  as  it  was  complete^  rithough  they 
placed,  in  an  appendiir  to  their  own,  several 
other  documenta  whidi  had  been  coonnunicated 
to  them,  by  way  of  sums^Q>  inchiding  a  re- 
poit  from  the  Hull  Lew  Society,  which  had 
beim  sient  to  them  through  this  association. 
What  were  the  Reasons  for  treating  the  report 
of  the  soMeitofs  wMh  this  neglect  your  Com- 
nittee  do  not  know;  but  it  cannot  fail  to  be 
observed,  that  the  suggestions  of  the  Com- 
minioneri  ^ul^stantiaUy  agiM  with  those  of 
Ae  aoficitoiv'  report.  This,  however,  is  not 
Apprising,  inasmnch  as  the  Oomtaissioners 
wwe  themselves  necessarily  very  imperfectly 
aeqindated  with  the  pracQcal  details  of  the 
fnj^  wi^  whidi  they  were  dealing,  a  sub- 
]Kt  entireljr  and  e:tdusivefy  withm  the  per- 
•onsl  eipenence  of  solicitors,  and,  accordingly, 
«e  find  that  of  the  twdve  wittiesses  examined 
by  the  Commissioners,  nine  were  solicitors, 
me  of  whom  had  been  actively  engaged  upon 
we  Eqdity  Comnnttee.  The  sdence  observed 
by  die  Commissioners  with  regard  to  the  la- 
boors  of  the  aoflicitors,  to  promote  Bquity  Be- 
wRii»  was  felt  to  be  unfair;  and  the  gentle- 
men who  dre#  up  the  very  able  and  important 
[9<vt  issted  by  the  Incorporated  Society,  felt 
DOQud  to  secure  that  the  House  should,  at  all 
^^BBts,  have  both  reports  before  them.  For 
wis  purpose,  they  applied  to  Mr.  Mullings, 
^"hoee  rising  estimation  in  the  House,  coupled 
vidi  his  uniform  readiness  to  vindicate  the 
ngblB  of  his  own  branch  of  the  Legal  Profes- 
>(m,  lenders  him  a  very  able  and  efficient  re- 
P^NBtative  of  our  branch  t>f  the  Profession. 


On  his  motion,  the  House  has  ordered  a  copy 
of  the  report  of  the  Eauity  Committee,  and  of 
the  correspondence  wkh  the  Commissioners 
thereon,  td  be  laid  before  it,  and  vour  Com- 
mittee hope  that  it  is  a  document  wnich  is  cal- 
culated to  vin^cate  the  title  of  the  body  from 
which  it  emanates,  to  that  confidence  and  con- 
sideration which  have  always'  been  claimed  for 
it  by  this  Association.  Imp6rtant,  however,  as 
this  document  is  at  this  moment,  it  must  be 
remembered  that  it  is  merelv  the  development 
of  those  principles  of  Bquity  Reform,  which 
have  been  fot^  many  years  advocated  by  the 
principal  practitioners  in  the  Courts. 

''The  solicitors'  report  on  some  points  is  at 
variance  with  that  of  the  Commissioners.  The 
Committee,  therefore,  requested  the  Incorpo- 
rated Society  to  consider  how  far  a  Committee, 
similar  in  constitution  to  their  late  Equity  Com- 
mittee, might  not  usefully  be  appointed,  with 
the  view  of  pressing  the  suggestions  of  the  so^ 
licitorB  upon  the  Legislature;  and  upon  dds 
suggestion  the  Incorporated  Society  have  re-ap- 
pointed the  Equity  Committee,  to  whom  they 
have  also  specially  referred  the  subject  of  costs. 

"  C*«fi*y  Tntst^  JW».— The  Charity  Trusts* 
Bill^  which  was  last  year  passed  by  the  House 
of  Lords,  and  read  once  in  the  House  of  Com- 
mons,* has  this  year  been  introduced  into  the 
House  of  Commons,  and  will  probably  pass. 
It  is  under  ihe  attention  of  the  Committee. 

••  Re^iftratimi  of  iiswinmces.— The  subject 
of  a  General  Registration  of  Assurances  was 
last  year  taken  up  ^th  great  activity  in  the 
House  of  Lords,  and  the  curious  history  of 
Lord  Campbell's  Bill  the  Committee  have  re- 
corded in  Circular  No.  1.  As  the  Comiriittee 
then  anticipated,  Lord  Campbell,  at  an  early 
period  in  the  Session,  announced  his  intention 
of  re-introdncing  the  Bill.  Had  he  done  so, 
theCommittee  would  have  felt  it  their  duty  again 
to  point  out,  in  a  petition,  the  objections  they 
urged  last  year.  The  appointment,  however, 
of  Lord  St.  Leonards  to  the  Chancellorship, 
and  his  known  opposition  to  the  whole  regis- 
tration scheme,  has  apparentiy,  induced  Lord 
Campbell  to  abandon  his  intention,  and  m\\  pro- 
bably, therefore,  obviate  the  necessity,  for  the 
present,  of  any  further  exertions  on  the  subject. 

"  Seclenastical  Coart*.— -The  subject  of  the 
Bedesiastical  Courts  has  continued  in  abey« 
ance;  and,  considering  the  extent  and  variety 
of  the  schemes  for  Law  Reform  to  which  the 
Committee  have  had  to  give  their  attention  m 
dmost  every  other  department,  they  think  that 
this  may  be  considered  a  fortunate  circum* 
stance. ,  For  although  their  conviction  of  the 
absolute  necessity  tor  a  thorough  reform  of 
these  Conrts  remains  unabated,  yet  the  subject 
is  one  of  such  magnitude,  that  they  would  be 
ghid  to  see  it  dealt  ^th  at  a  time  when  a 
greater  amount  of  careful  considenttion  could 
be  bestowed  upon  it.  In  the  meantime,  it  can 
hardly  be  doubted  that  the  reforms  which  are 
ti^ng  place  in  all  the  other  Courts,  will  render 
it  certain  that  when  the  subject  is  taken  up«- 
as  it  must  be— by  Government,  a  more  com- 
plete and  satis&ctory  scheme  will  be  proposed 
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than  could  have  boen  hoped -for*  had  it  been 
the  first  instead  of  the  last  of  the  series. 

"  Expenses  <%/ Prosscutions.'-^Tht  Wl  which 
was  passed  last  Session,  empowering  the 
Secretary  of  State  to  make  regiUations  as  to 
the  scale  of  paymenl  of  all  costs*  expenses,  and 
compensations,  to  be  allowed  to  prosecutors 
and  witnesses,  in  eases  of  crinrioal  prosecutions, 
has  not,  up  to  the  {^sent  tune^  been  acted  npon. 
The  present  allowances  lire,  in  many  respects, 
very  unsatisfactory;  and  £he  ComnM^tnf^ have 
applied  to  he  allowed  to  see  any  proposed,  new 
scale  before  it  is  finally  d^ermmed  on. 

"  Crinnnal  LecuK-^ThR  Ckuttaai  Law  Con. 
solidation  BiB,  the  Committee  regret  to  say, 
has  not  this  Session  been  brought  forward. 

''  Law  Bills  in  PoHuDneKl.— In  the  present 
Session,  no  less  than  thirty- four  Bills  have 
already  been  introduced  int*  AdAamei*  to 
efiEect  alterations'  in  the.  l»ir*-r«eI<von  in  the 
House  of  Lords,,  and  twenty-three  in  the 
House  of  Commons ;  and,  .as  is  ^rppftnnit'  Crom 
what  has  been  ^Iceady  itafeed».iiiey  aural jvery 
great  importance* 

"  Provincial  Law  Soci^liei.r-Th&OonaEmttee 
have  continued  tb  .wonkktnin  a  fhsqacnt  'C^T9e>' 
spondence  with  many  of,  the  IVovbunnl  >Law 
Societies,  upon  the  vamunenhjects  isofm  time 
to  time  occuppring. their  attention;  and  thefr 
believe  that  this  has,  been  .tproduetive  of  tn 
mutual  advantage  that  it  was  anticipated  at  this 
foundation  of  the  Associi^Bi  ;  Ott  ther  one 
hand,  by  keeping  t&e  Committee  iqfosmid  of 
the  views  enteTtained  by  the  provincial  n^enif. 
hers  of  the  Profiession,  and  on  jthe  other,  by 
giving  notice  to  the  provincial  societies  of  th.e 
exact  time  at  which  their  exeiitione,.  upon  any 
important  matter  under  discussion,  m^  be 
most  usef ullj .  exarted ,  Bonh  thesie  advaiftages 
are  moat  completely  aittained  where  the  ^ro- 
tary of  the  p9ovinoial  lainr .  society  .isalao  ft 
member  of  tms  Committee*   . 

"  Prd^Bsshnal  us<^§€,r^l!he  Cgmfnittee  haiftt 
also,  during  the  year,  had  a  coqsidarable 
number  of  questions,  upon  points  of  ppoofes- 
sional  usage  and  etiquette,  referred  to  them  by 
individuail  members,  and  they  can  oijily  e^,  in 
the  words  of  their  vepost  last  year,  '  Snch  in- 
tercourse as  this  haa  a  double  advantage :  it 
forms  a  sort  of  iriendly  arbitijsliiae,  by  which 
questions  may  be  disposed  of  with  satiafaction 
to  both  parties,  which  m^bt  otherwise  lead  to 
unkind  feelings  and  injurions  divisions  within 
the  ranks  of  the  Profiessionj,  i|  ^\90  tends  to 
establish  a  uniSbvnitjr  of  pnctiee  thc^u^KMit 
the  country.' 

'Tccotion  Opere/toii#,^<^During  the  Long  Va- 
cation, the  secretary  visited  die  towes  of  Norths 
ampton,  Leamjagiton  and  Warwick^  Cov^ry, 
Liciifield,  Leicester^  NottLnghanv  Grantham, 
Lincoln,  Boston,  and  Louth,  MsetifHia  joi  the 
Psefesaion  had  been,  prairi^usly  arranged  in  all 
the  towns,  excq^t  Lichfield  and  Boston,,  where 
the  secretary  called  imon  tl^e  psincspal  members 
of  the  Pre£ession«  The  results  of  this  journey 
were,  on  the  wholes  decidedly  encouragipif  ;  a 
considerable  number  of  new  members  joined 
the  Aasociation,  and  a  greater  diaposition  than . , 


fonnerly  waa  evinced  to  entertain  the  idea  of-  a 
general  union  of  the  whole  Profession  thiougb* 
out  the  kingdom* 

*' Insifffieiemt  ai/fporL— But  the  Ceaautttt 
have  atiU  to  regret  the  very  mufficieot  tappoit 
the  Association  receives,  oompared  with  what 
the  solicitors  a£  the  king^iem  might  affiird  it; 
and  they  must  again  call  the  attention  of  tke 
membera  to  the  £»4,  that  it  is  ^ppa  their  psK 
sonal  exertions  thrp^gV^  the  cou;itry  that  the 
extent  and  usefifLnesa  of  ^e  Aseocialien  sait 
greatly  depend.  The  Committee  have  alse  to 
regret  that  many  very  important  towns  reiaaia 
unrepresented  at  th^  h^ard ;  and  tbey  woaid 
be  very  glad,  at  a  time  when  the  cemie  d 
events  p^uharly  recommends  union,  to  hanre 
the  co-opemtiea  of  i^ntkmeo  possessiog  ths 
confidence  of  the.  Pfofeasiontin  such  ^owas  ss 
Bath,  Bristol,,  J\>4gttingbare,  L^cesUr^  Deriif> 
Cambridge,  Korwicl|,^Bo6ten.  They  caw 
not  doubt  but  that  such  a  desirable  extsnaoa 
might  easily  be  pbtained^by  a  little  perseaai 
exertion  oa^if  l^art  af^  such  of;  tbeirmemhcB 
as  have  any  cc^equon.A^ith  tpose  towns^  , 

'*  Aeinova;  of  Oj^fei;-r^a  the-  ^nx^  aC(lait 
summer,  the  4J«mmitteQ  reoM^red  theoflB^ef 
the  Association.  |raial4ncf^nk  Inn  jEldyd^A^  8* 
BedfondRow;  where  ^e|.,We..theadxra«fta||i 
of  a  room  suffidei^  )ar|je  toaQcpmmodats  not 
only  the  Committee J^t  as  matfy  of  their  menif 
hers  as  are  fikely  to  beaUe  to  attend  the  ge- 
neral meetiogeef  the  As8epetian«.  • 

'<  Work  of  ComnutU^r-T^^  Committee  are 
ready  to  devote  what,  time  a^  labour  ttuty  be 
necessarv  to  (discharge  the  son^what  oneroas 
du^ea  which  fall  to  £eir  lot;  but  they  £ear  that 
ft  is  because  the  amount  of  e^ettaon  which  they 
call  uppn  their  memoirs  geperaUy  to  make  ia 
so  small,  that  it  is,  in  a  ^i^oril^  of  instahoea, 
entirely  neglected^  In.  order  aa  fair  as  poasihb 
to  keep  alive  the  interest  of  toe  aa2»crihert» 
they  have  each  yeair  instructed  the  secmtaiy  t» 
visit  several  of  the,  provincial  toifns  in  the 
oounse  of  the  Long  Vacation^  wbile„taB. 
month  to  month,  a  cppy  of  their  minuliBs  is  f<v- 
warded  to  every  proyindal  member  of  ibe 
Committee,  each,  of  wbokn  has  thus  the  oppor- 
tunity of  keeping  the  subfecribeiTB  in  their  e«n 
locality  acouainted  witlt  tl^e  prpcee£ngs  m 
London.  The  Committee  having  alsQ.nsw 
co»i|ience4  the  issue  of  a  Periodical  Cicodsr 
to  every  subscriber,  feel  that  they  haive  done 
aU  that  lies  in  their  pbw^r  to  make  the  Asao- 
ciatwn  answer  the  n^ai^  of  the  Professieik 
And,  as  thev  have  aheady  £neouently  Wgee 
upon  snbaerioersy  the,«mount  and  value  of  their 
effi^ive  operatkms  mujSt  entirelf  depend  upen 
the  amount  of  support  they  recfive, 

"  Slate  of  the  it««oc»atjo>^;— Thp  Asaodetion 
now  numbere  85^  members  of  whom  254  aie 
metropolilan,and601pCflnrinciaL  The  number 
ef  life  members  is  156.  There  jn^  thereioBeb 
€99  annuid  sobecribers. 

"  During  the  year,  indndlng  anws,  476 
subecnptiona  have  been,  received.  The  tot^ 
income  of  the  Association  has  amounted  to 
il6l.  U.dcL;  and  the  esj^eneea^ including  lie- 
hihties,  to  492L  i4«.  7d» 


Sumtner  CjrQmis  qf  the  Judges,  1852.— J3arm/er«  Called. 
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SUMMER  CIRCUITS.  OF  THE  JUDQES, 
ldS2. 

Ei^le,  J.,  wiH  rtmain  in  Town, 

NORTIIBRK. 

Lord  CampbeH,  C.  J.,  and  Wiffhimetn,  J. 
Saturday,  Jnly  10,  York. 
Saturday,  Jnfy  24,  Durham. 
Thursday,  July  29,  Newcartltf. 
Monday,  August  2,  Carlisle, 
llinrsday,  August  5,  Appleby. 
Saturday,  August  7,  Lancaster.    ' 
Wednesday,  August  11,  Liverpool. 

BOH«. 

Jervis,  L.  C.  J.,  aud  Mamh^  J^  ' 
Saturday,  July  10,  ffertford. 
Thursday,  Juiy  15,  Ghelmsford. 
Wednesday,  July  2i,  Lewes. 
Saturday,  July  t4,  Maidstont , 
Saturday,  Jifly  3 1 ,  Guildford. 

NOltVOtK. 

Pofhck,  h.  e.  ».,  and  PttHte,  B. 
Tbssday,  July  13,  Avleabutr. 
FWcfey,  Jijly  15,  Btktford 
Mouaaj,  July  \%  Htittlitt;rdori.  ' 
Wedneaday,  July  2t,  Can«)rtdge, 
Konday,  July  26,  N(^rwith  arid  City. 
RicUy,  July  3St>,  Ipst»r!ch. 

MtDtASTf. 

AldergOH,  B.,  and  Cohrtdge,  J. 

Tuesday,  JiJr  6,  Oakham. 
Wadfteadav,  July  7,  Northamptou. 
Saturday,  July  ^0»  Lincoln  ana  City. 
Wednesday,  July  14,  Nottiogbam  andTovn* 
Saturday,  July  17»  Derby. 
Wedaefdac,  July  21 ,  Iieicest^ and  Borough. 
Fridi^,  imy  23,  Coventry. 
Saitxiraay«  July  24,  Wanviclc, 

OXFORD. 

Cresswell  and  IViUiamSf  J  J. 
Ifonday.  July  1%,  Abingdon. 

Wednesdax^^u^y  l^A^^^^^i'd- 
Saturday, I'uly  17^  Worcester  and  City. 
We4iie8diur,  July  ai,  StafTord. 
Tue^^y*  July  27i  Shreursbury, 
FndMr.  July  30,  Hereford. 
Monday,  August  2^  Monmouth. 
1)Mir9<&|>  August  5»  Gloacesier  and  Cit^.. 


Saturday,  July  31,  Ruthin. 
Wednesday,  August  4,  Mold. 
Saturday,  August  7,  Chester  and  City. 

SOUTH  WALia. 

Oromp/oM,  J.  ) 

Friday,  July  16,  Cardiff. 
Wednesday,  July  21,  Carmanhca.    * 
Saturday,  July  24,  Haverfordwest  and  Town« 
Wednesday,  July  28,  Cardigan. 
Saturday,  July  a i>  BreeoA. 
Wednesday,  August  4,  Ft««laigii. 
Saturday,  August  7>  Chester  and  City. 


!■■   m'  wmm 


WJESTRftN, 


Wadoesday»  July  21,  Dorchester. 
Saturday,  July  24,  fixeter  and  City. 
Fiidaj,  July  30»  Bodmin. 
Wednesday,  August  4i»  WelU. 
Tuesday,  August  lOj  Bristol. 

KOHTH  WA.LK8. 

Talfowrd,  J. 
•  Saturday,  July  17,  Newtown. 
Wadnesdav,  July  21»  Dolgelly. 
Monday,  July  26«  Carnarvon. 
Wadnsadif »  July  28,  Beuunaris. 


BARttiSTfiRS  a^LLKDu 
£€t$ir  Term,  *a5£. 

LllCOOIiN'a   INN* 

April  ^7. 
ihweao- Stewart,  rsq. 
Joseph  Warrea  Dobbin,  Esq^ 

•     ■■       •   "May  5.   . 
John  Back/  Esq. 
'Richard  Ottaway  TaMier»  £aq. 
Waiiam  John  Potta,  Esq. 
Charles  Lees,  £a4|. 
Francis  Ottiwell  Adans,  Esq. 
J.  B.  Smith,  Esq. 
AB^tas  Arthur  Vaa«sittart>  Esq. 

TNM»  TBMPLB4 

April  30. 
Andretr  Fairbaim,  Es^.,  B.A. 
John  Menry  JenkinsoR,  Esq.,  B.A. 
James  Sewell  White,  Esq.,  B.A. 
Flrederick  George  Adolphus  Williams,  Esq-* 
I.A. 
William  Hardman,  Esq.,  B.A. 
Henry  M'Niven,  Esq.,  M.A. 
Alfred  Henry  Pechell,  Esq.,  B.A. 
Thomas  FVands  WilKam  Walker,  Esq. 
Joseph  Sharpe,  Esq.,  S.  C  L. 
Salisbury  Baxendaie,  Esq.,  B.A. 
John  Donald  Campbell,  Esq.,  B.A. 
Hon.  George  Edwin  Laecelies. 
Rowland  Jones  Batemsn,  Esq. 
Francis  Morgan  Nichols,  Esq.,  B.A. 
Charles  Gregory  Wade,  Esq.,  B.A. 

Mar  4. 
Thomas  Jennings  Wlxitej  Esq.,  B.A. 
Julian  Pauncefote,  Esq. 

Mtl>DL«  TKNTPLK. 

April  17. 
Edmund  Burke  Wood,  Esq. 
Richard  Dt-nny  Urling,  Esq. 
Arthur  Thomas  Godfrev,  Esq. 

May  8, 
Hfuiy  Hall  Dixon,  Esq. 
William  Thnkerville  Chamherhyne,  Esq. 
Frederick  Stallard,  Esq. 
Ef)gar  John  Meynell,  Esq. 
George  Summers  GHHlths,  Esq. 
Lucian  Wiriiara  Caffe,  Esq, 
Horntio  Lloyd,  Esq. 

OR.\Y>l   INN. 

Ar>ril  21. 
Newman  Ward,  Esq. 
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Notes  qf  ihe  fVetk.'^Superior  Cowrtt :  Lord  Chttneettor, 


NOTES  OF  THE  WEEK. 


NBW   MKUBKR   OP   PARLIAMENT. 

Thb  Rigbt  Honourable  William  Drogo  Mon- 
taga,  commonly  called  Viscount  Mandmlle, 
tot  the  County  of  Huntingdon,  in  the  room  of 
Geoige  ThornhiD^  Esq.^  deceased. 

LAW   PRUM0T10N8. 

The  Qaeen  hat  been  pleased  to  direct  Letters 
Patent  to  be  pasted  under  the  Great  Seal, 
l^nmting  the  dignity  of  a  Baronet  of  the  United 
Kingdom  of  Great  Britain  and  Irelandi  unto 
Archibald  Alison,  Esq.,  Advocate,  SheriflTof  the 
County  of  Lanark,  and  {to  the  heirs  male  of  his 
body  lawfully  begotten.  —  From  the  London 
ikuette  of  June  II, 


John  George  PhiUimoTef  Esq.,  Q.  C,  ht"* 
been  elected  by  the  Council  of  the  Idbb  ui 
Court,  to  Uie  Readership  of  Conttitntional 
Law  and  Legal  History. 

miliam  Henry  WiUes,  Esq.,  has  been  ap- 
pointed to  the  Readership  of  Common  Lav. 

Richard  Jebb,  Esq.,  barrister-at-kw,  of  Lin- 
coln's Inn,  has  been  appointed  Chairman  of 
the  Metropolitan  Commissioners  of  Sewers. 

His  Grace  the  Chancellor  of  the  Univenity 
of  Oxford  has  been  pleased  to  nominate  and 
appoint  under  his  letters  patent  (June  15) 
Roundett  Palmer,  Esq.,  M.  A.,  some  time 
Fellow  of  Magdalen  College,  Q.C.,  to  be 
Deputy  High  Steward  of  the  University  on 
the  death  of  the  Hon.  John  Chetwynd 
Talbot,  M.  A. 


RECENT  DECIIION8   IN  THE  SUPERIOR  COURTS| 

AND    SaORT  NOTB8   OF    CA81ES. 


^nxtt  CiKtittXlar, 
In  re  Atkinson's  Trust,    June  Q,  185^ 

INBOLVKNT. — PRIORITY  OP  ASSieNKB  OTSR 
PURCHAaSR  FOR  VALVB.  -^  MOTrOB  TO 
TRU8TBB8. — LACKB8. 

Held,  {dismissing  with  costs  an  appeal  from 
Fies^Chancellor  Knight  Bruce)  thai  the 
assignee  of  an  insolvent,  under  the  7  Oeo. 
4,  c.  57»  r.  It,  was  not  entitled  in  priority 
to  a  purchaser  for  value  of  a  reversion  who ' 
had  given  notice  of  such  purchase  to  the  trus- 
tee^ and  which  the  assignee  had  not  done, 
Thi8  was  an  appeal  jfrom  Vice-Chancellor 
Knight  Bruce  (reported  42  L.  0. 363).    It  ap- 
peared that  an  insolvent  was  entitled  under  the 
will  of  Agnes  Atkinson  to  a  share  in  a  sum  of 
700/.,  upon  the  decease  of  the  tenant  for  lifo, 
and  that  this  interest  was  not  inserted  in  the 
schedule  to  his  petition,  upon  his  becoming  in 
insohrent  circumataneee  in  April,  1 830,  or  in 
1834.    He,  however^  sold  his  Terevskm  in  Jan. 
1835»  for  a  valuable  oonsideNition,  thei^urchaser 
giving  notice  thereof  to  Ihe  trustee.    The  Vice* 
Chancellor  having  decided  against  the  claim  of 
the  assignee,  this  appeal  was  presented. 

By  the  7  Geo.  4,  c  67,  s.  11,  it  is  enacted, 
that  ''  such  prisoner  shall,  at  th«  time  of  sub- 
acribing  the  said  petition,  duly  execute  a  con- 
yejukce  and  assignment  to  the  ptoVisionBl 
assignee  of  the  said  Court,  in  such  form  as 
is  to  this  act  annexed,  of  all  the  estate,  right, 
title,  interest,  and  trust  of  such  prisoner 
in  and  to  all  the  real  and  personal  estate  and 
efiacta  of  such  priaoner,  bpth  within  this 
reahn  and  abroad,"  ''and  of  all  fntmv  estate, 
right,  title,  interest,  and  tmsl  of  such  pri- 
soner, in  or  to  any  real  and  personal  estate 
and  effects  within  this  realm  or  abroad  which 
such  prisoner  may  purchase,  or  which  may  re- 
vert, descend,  be  devised,  or  bequeathed,  or 
come  to  him  or  her,  before  he  or  the  shall  be- 
come entitled  to  his  or  her  final  discharge  in 
pursuance  of  this  act,  according  to  the  adjudi- 
cation made  in  that  behalf." 

And  bv  s.  16,  that  "  it  sbaUjand  maybe  law. 
foL  for  the  provisional  asaigaee  of  tin  said 


Court  to  take  possession  himself,  or  bv  means 
of  a  messenger  of  the  said  Court,  or  other  per- 
son or  persons  appointed  by  him,  of  all  die 
real  and  personal  estate  and  effects  of  every 
such  prisoner  as  shall  subscribe  such  petition 
and  execute  such  conveyance  and  assignment 
as  aforesaid;  and  if  the  said  Court  shall  so 
ot^er,  to  sen  or  otherwise  dispose  of  sudi 
goods,  chattds,  and  personal  estate,  or  a^ 
part  thereof,  and  of  the  reid  estate  of  sudi 
prisoner." 

Ftilett  and  Osborne,  in  support,  cited  Smtth 
V.  Smith,  a  Cr.  &  Mees.  231 ;  Emarte  Knott, 
11  Ves.  609;  %RyaU  r.  Rowles,  .1  Y^s.  S,  348. 

The  Lord  Chancellor  (without  calling  on  & 
P«lmer  and  Schomberg,  eonitk)  said,  the  ques- 
tion as  to  what  the  assignee  of  the  ins^ 
vent  took  appeared  beyond  all  dinpute.  He 
took  diat  which  the  insolvent  himself  had  to 
givb,  and  he  took  no  more.  The  act  directed 
the  insolvent  to  assimi  his  property,  but  the 
asaignee  took  it  as  liable  to  the  general  equities 
admuitstered  in  this  Court.  It  was  dearly 
settled  that  the  man  who  had  been  prompt  in 
availing  himself  of  his  rights,  and  who  had 
taken  the  beet  care  of  his  own  interests,  was 
enticed  to  priority  over  one  who  had  been  in- 
dolent or  negleet^il :  Warburtonr.Loveiess,^ 
Dow  &  CI.  480.  The  purchaser  in  the  pre- 
sent case  stst^  he  knew  nothing  of  the  insol- 
veney  at  the  time  of  the  purchase,  s!^  that  he 
gave  immediate  notice  to  the  trustee.  Assi^ 
nesB  under  the  Insolvent  Act  should  therefoit 
be  more  diligent  in  their  inquiries  witk  M^peet 
to  the  property  aiid  rights  of  insolvents,  as  it 
was  impossible  they  could  be  conceakd  if 
proper  inquiries  were  made  among  their  &- 
mihes  and  friends.  The  appeal  would  thero^ 
fore  be  dismiss6d,  with  costs. 

June  g.^Monckton  v.  Attomey-Generai^hk^ 
junction  granted  to  restrain  proceedings  by  ap- 
pellants on  petition  of  Attomev-Gcncral,  and 
motion  reAised  to  set  aside  order  of  the  Iftts 
Master  of  the  Rolls,  and  to  reverse  or  re-hear 
order  of  Lord  Chancdlor  Cottenham. 

—  9.-^1%  re  Souihsu^tom  CAoriliet— Stand 


Stperior  Cmrit :  Lord  Cktmedhr.^Lord§  JMstice8.^Roll9. 
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orer  for  arrangement  a«  to  appointment  of  new 
tnuteea. 

June  9*—Seaffrooe  r,  Popt — Order  for  re- 
bearing. 

—  ^,—EmmHt  r.  Emmttt — Bill  diemissed 
with  costs. 

—  9.— iW  re  £m/o/CA(trt<ief— Arrangement 
eometo. 

—  12.^/fli  re  Fttwcetrs  Fafe»f— Reference 
back  to  the  Master. 

—  12. — Attomey-Generat  v.  Mayor,  ^c.»  qf 
lErf/e^-^Petltion  dismissed  without  costs. 

—  12.*— /»  re  Warrf— Stand  oi'er. 

~  12.- J*  re  Norton's  TVwf- Order  for  ap- 
pbmtment  of  new  trustees. 

In.re  Gedye,    J«na  7,  1652. 

SOLICITOR.— TAXATION  OF  BILLS  OP  COSTa. 
^SPBCIAL  CIRCUMSTANCES.  —  WANT  OF 
SIONATURK.— POSBBaSION  OF  PAPCR8  IN 
SUIT. 

Held,  dismimnff  with  cot /a  as  ajyi>eal  from 

ike  Master  of  the  Rolls,  that,  inastouch  as. 

Wider  the  circumstances  qf  the  case  there 

%  was  a  sujicient  delivery  of  unsigned  bills  qf 

costs  more  than  l^  months  before  a  com- 

mon  order  to  tag  had  been  obtained^  ike 

fact  of  the  bills  being  unsigned  and  that  the 

solicitor  had  possession  of  the  papers  in  the 

suit,  were  not  "special  circumstances*'  to 

entitle  the  executors  of  the  client  to  a  special 

order  for  the  taxation  qf  the  bills,     . 

This  was  an  appeal  fron  the  decision  of  the 

Master  <^  tb«  .  Soils  (rsfiorted  14  Bear,  fifl), 

dismiasiiiK  with  costs  a  petition  for  the  taxation 

of  fire  hiSn  of  coats  for  ousiness  teanaacted  lor 

the  phiiiitiffs  in  the  suit  of  Ttmlmin  v.  Copland. 

It  appcpired  a  Mr.  Toohnin  bad  acted  as  solid* 

tor  to  the  plaintiffs  until  Jan*  1844,  when  he 

ntived  ftom  biisineas,  and  was  suooecdsdhf 

Mr.G^jf^who,  before  Aoff.  1440*.  delivered 

to  him  as  agant  to  Mra.  Toulmin,  his  bill  of 

costs.    Upo^  her  death  in  November^  iSfiO^ 

her  eiacutQin  obtained  jua  order  as  of  eoorae 

fif  the  taxation  of  the  billi^  but  the  order  was 

^Khavged  in  Januarj  20, 1861,  hv  the  kte 

Master  of  the  RalUu  on  the  ground  that  the 

bills  had  been  delivered  more  than  12  montlia, 

and  in  Fehmary,  18j&1>  tha  present  petitioB  was 

therenpon  preaented.  alliffvig,  aa  "special  car- 

comstancea,''   that  the  bills  were  unsigned,- 

items  of  overcharge,  and  that  the  solicitor  had 

posaeaaion  of  the  paj>ers  in  the  suit. 

Bolt  and  FreeHng  in  support  of  the  appeal ; 
&  Pabmer  and  Wefford,  eoniri,  ware  nol. 
caUedcou 

l4vd^ /tiafjcei  said,  that  tb«  JVfMal  ouiat  be 
dumiaaed  with  costs. 

June  9.  —  Moorhause  v.  Co/aiii  —  Motion 
fpanted  for  leave  to  Mr»  Lord  to  appear  on 
bearing  of  appeal  herein. 

—  9«— Ho/2t(iay  V,  Ooer/on— Part  heard. 

—  9*  10.— J?ag^ar<e  Bsfford  and  enolAer,  m 
re  Itii^orcl— Appeal  from  Commiesioner  refua- 
tag  cardficnfte  aismissed,  but,  on  wsigneea  and 
crs^tora  aaaenting,  protection  granted. 


June  10,^ Little  t.  Newport  Abergavenny 
and  Hertford  Railway  Company^  Part  heard. 

—  11.  —  Ja  re  Burton — Order  for  discharge 
of  committee  of  lunatic,  and  on  consent  of  heir- 
at-law  and  next  of  kin,  for  the  appointment  of 
new  committee  without  reference. 

—  11.— .Bay ar/e  Wilson,  in  re  IVtlson-^ 
Stand  over. 

—  11.— ITWficor/i  V,  Bro^dfn -- Decree 
varied  of  Master  of  the  Rolls,  and  reference  to 
Master. 

—  11,  12. — Smith  V.  Ifiilef— Decree  varied. 

—  12. — Southby  V.  Great  IVestem  Railway 
CjoiM/jfiny— Order  of  Vice-Chancellor  Turner 
discnarged  with  consent. 

—  12. — Clowes  V.  Becib— Perpetual  injunc- 
tion. 


ittaater  af  tte  KoIIf . 
Zi^Uta  V.  Vinent.    May  8«  1852. 

ATTACHMENT    FOR    WANT     OF     ANSWER. — 
DEFENDANT    RESIDENT    OUT    OF    JURIS- • 
DIOTION.— 'TAKINO   BILL    PRO   CONFESSO. 

Held,  ikai  a  dafhidant,  who  was  resident  in 
Cuba,  toM  noi  be  attached  for  not  putting 
in  an  answer  to  a  bill,  and  an  attachment 
cfiaiMst  him  was  aooordingly  discharged, 
with  costs, 
A  motion  to  take  the  bill  pro  confesso  under 
the  77th  and  7M  Orders  of  May,  ]d45» 
was  refused^  but  without  costs,  as  it  did' 
not  apoear  that  the  defendant  had  a^ 
sconded  or  reused  to  answer  the  bill,  but 
had  apparently  been  led  into  error  as  to 
the  time  allowed  for  pitting  t»  his  answer. 
This  was  a  motion  for  the  discharge,  on  the 
ground  of  irregularity,  of  a  nrrit  of  attachment 
which  had  issued  on  April  17  last,  against  the' 
defendant,  Antonio  Vinent,  who  was  resident 
in  the  island  of  Cuba,  for  want  of  an  answer  to 
this  bill  which  sought  to  oelabliah  a  lien  on 
certain  coiiaignmenta  of  copper,  ore  and  other, 
marchandiae,.  for  advance  by  the  plaintiffs.  It 
appeared  that  the  bill  waa  fifed  in  1851,  and 
that  no  anawer  had  been  put  in  within  the 
further  time  ohtained  lor  the  purpoae,  and  that 
the  attachment  had  issued  upon  substituted 
servipe  on  the  defendant'a  solicitor  of  notice  to 
anawer  within  14  days^ 

Jjloyd,  Willcock,  and  BoM^fAsn.  in  support, 
referrad  to,  Boschetti  y.  Bower,  8  Beav.  180. 
Ronpell  and  ShadweU,  eontrk. 
Tho  Master  of  the  Balis  aaid,  that  the  case 
cited  at  bar  was  decisive  on  the  point,  and  that 
the  attachment  must  be  discharged,  with  coats, 
^  motion  was  thereupon  made  that  the  bill 
he  iaken  jiro  confesso  for  want  of  an  anawer 
under  the   77th  and  78th  Orders  of  May, 
1846.> 


'  Which  direct,  that  "  in  cases  where  any 
defisndant,  either  being  or  not  being  within  the 
juriadiction  of  the  Court,  does  not  put  in  his 
answer  in  due  time  after  appearance  entered 
by  or  for  him,  and  the  plaintiff  is  unable,  with 
due  diUgence,  to  procure  a  writ  of  attachment 
or  any  sobsequait  process  for  want  of  answer 


UOt 


Sm0rior  ComiM:  JEUJk.^V.  C.  Twm^c^V.  C.Sm^eni^., 


The  Master  of  the  Rolls  (without  calling  on 
the  other  side)  said,  that  the  Court  had  a  largo 
discretion  under  the  orders,  but  that  it  was  ne« 
cessary  that  the  defendant  had  absconded  to 
evade  service  of  process,  or  had  refused  to  an- 
swer the  bill,  and  that  as  it  was  manifest  the 
defendant  in  this  case  had  not  absconded,  since 
he  had  never  been  in  England,  but  had  appa- 
rentlv  been  led  iolQ  error  as  to  the  time  witnin 
which  be  was  to  put  in  bis  answer^  the.  motion 
to  take  the  biU  pro  CQf^e$ao  would  be  relJised, 
but  without  costs. 

June  9.— -GriMirA  t,  Hoopmr^Cwr.  mL  mif. 

—  9^— Plenty  v.  Wtst-^^Cmr.  ad.  mUt. 

—  lO.^Hanweil  T«  CbMi*-Onler  hr  pe- 
titioners to  give  security  for  costs  and  petition 
dismissed  with  costs. 

—  10,11,  i2.^Andano»T4Kemsksmi-''-Cwr. 
ad,  vsU. 

— *  18. —  Loekett  v.  Jaeqms  —  Injunction 
gnrnteda 

*  —  l^.—Kerr  t.  Middlesex  HospUml  and 
ofAerf— Exceptions  disallowed  to  repoM  witii- 
oat  oosts. 


Otce«Ci«Kfll«r  Cwnts. 

June  9. — Sfmth  Eastern  Railway  Cow^ny 
V.  Knott— Cur.  ad.  vuU^ 

—  10.-"GoodcAaj»  V.  Weamng  attd  others — 
Order  by  consent, 

—  10.— Xiee  T.  Lee — Claim  dismis9ed  with 
costs, 

—  12. — Hancock  v.  AfotiZ^on— -Stand  over, 
mlh  leave  to  bring  action  at  law. 

—  12. — Simpson  Y,  Great  Northern  andAm^ 
beryate,  Nottinyham  and  Boston  and  Eastern 
Jwsetion  Railway  Compatty— Part  heard, 

Fistcher  v.  Rasuden.    Jane  1,  1859. 

ADUINISTRATIOW  8t7It>.  —  DIOCBSAN  LCT- 
TBRtl  OW  ADXIKISTRATXON. — VMXT  OT 
KIN. 

Ill  a  suit  for  the  eulndnistration  of  the  estate 

to  be  executed  against  such  defendant  by 
reason  of  his  being  out  of  the  jorisdiction  of 
the  Court,  or  being  cooceakd«  or  for  any  other 
cause,  then  such  defendant  is.  for  the  purpose 
of  enabling  the  plaintiff  to  .obtain  an  order  to 
take  the  bill  pro  con/eMo,  to  be  deemed  to  have 
absoomded  to  avoid  or  to  have  refosed  to  obey 
the  process  of  the  Court.** 

And  the  78th  Order,  that  *'the  plaintiff  is. 
npon  the  hearing  of  each  motion*  to  satisfy  the 
Coort  that  such  defendant  ought  under  the 
provisions  of  Order  77  to  be  deemed  to  have 
absconded  to  avoid  or  to  have  refused  to  obey 
the  process  of  the  Court;  and  the  Court  beii^ 
so  satisfied,  and  the  answer  not  being  filed. 
may,  if  it  so  thinks  fit,  order  the  bill  to  be 
taken  pro  confesso  against  such  defendant, 
either  immediately  or  at  snch  time  or  upon 
such  further  notice  as  nnder  the  circumstances 
of  the  case  the  Court  may  think  proper." 


of  an  intestate^  a  eestrym  administratm 
was  taken  out  durante  mtnori  etate  of  the' 
negt  of  km,  anduponthentxt  (^  kiu  eomg 
of  aye,  he  ohtained  a  preroyatiw  grant  of 
administrmtifm.  Am  objection  qf  the  repre- 
sentative of  the  administrator,  who  hsd 
died,  that  it  was  necessary  for  a  dioeetan 
grant  to  be  taken  out,  was  overruled, 

Tbis  bill  was  filed  for  the  administration  of 
the  estate  of  Mary  Fletcher,  intestate. 

Foie  appeared  on  behalf  of  the  representative 
of  a  deceased  adm'mistratorof  the  intestate,  snd 
objected,  that  Ihe  next  of  kin  upon  oomiog  of 
age  should  have  obtained  a  cestrinn  grant  of 
aoministration  in  which  diocese  the  property 
was  sitnate.  instead  of  in  the  Prerogative  Conrt 
of  Canterhury.  It  fafj^iearsd  Um  deceased  bad 
taken  out  administration  in  the  Consistory 
Court  of  Chester,  durante  minori  estate  of  the 
next  of  kin, 

Stuari,  Follett,  Craig,  ToUer,  and  Sehsyn  ap- 
peared for  the  parties. 

The  Vice-ChanceUor  said,  that  if  the  orlgnal 
administrator  were  living,and  hisadininistrstion 
had  exnured«and  a  prerogative  grant  been  ob- 
tained by  the  next  of  kin,  in  would  be  an  an- 
swer to  a  bill  {or  an  account  filed  by  the  m^t 
of  kin,  that  he  had  accounted  to  a  Prat>gative 
Conrt  administration,  and  although  at  some 
future  stage  of  the  suit  it  miffht  be  neeeassry 
to  obtain  an  admintstratkm  in  Yofk  aa  to  some 
part  of  the  property,  that  was  no  reasoa  for 
saying  the  suit  was  defecttire  aa  regarded  the 
present  proceedings,  and  Ihe  objection  wiould 
therefore  be  overruled* 


MitrshaU  r.  8cm.    May  29, 1862. 

BILL  POE  SPSCmC  PKBPOttMANGE  Off 
AGRKKMBNT. —  SHORT  CAUSE.  —  OBJEO* 
TION   OF   DJIFKMDAMT's  COUNSEL. 

The  Courts  upon  the  obfection  qf  the  d^fhnd- 
imts  aostasel  to  a  bill  for  the  speeifioper^ 
formauee  of  an  agreemeni  for  a  lease  oehy 
set  down  for  hearimy  as  a  short  eause^  d^ 
reotsd  it  to  yo  into  the  yenerat  pegsor. 

Matins  took  an  objection  to  this  case,  which 
was  a  suit  for  the  specific  perfonnaQce  of  an 
agreement  for  a  lease,  being  heard  as  a  short 
cause,  and  ui^ged  that  the  ouestkm  for  desialMi 
was  one  of  importance,  and  would  occn|^  coa* 
fiiderable  time. 

Sfttoft  and  SAeMesre  for  the  pbiatiff. 

The  Ftce-CAsncelforsaid.  ^at  as  the  cooMd 
for  the  defendant  had  asserted  that  the  CEBse 
was  not  a  short  cause,  H  must  be  set  deim  te 
be  heard  in  ite  regular  course,  and  it  would 
therefore  hare  to  go  into  the  geaocal  jNipsr* 

June  9. — BeU  v.  Be22— Judgment  on  fur. 
dirs* 

-^  9>  IB^-^Bodenham  v.  HbsIsM—  Deetee 
for  plaintiff,  with  costs. 

—  }0.-Soltau  r.  De  H^/<i— Order  «o  take 
bill^ro  ooiifsam  for  perpelaal  ininnction,  with 


Sm^n^  (3p«rto«  FU?«  IQMpvibv^j;  C  A»te>-QwQi^«  Bmh. 
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J««(B  ll.T-Hooc2  r.  Lor42  Brwlpore— Order  on 

peUtipn  for  reiereoce  to  the  Matte  as  tflOL^ 
peaditure  on^tate  for  repairs. 

—  12. -^Ckbjnn  V.  Gi^OA-' Dedaration  that 
testator's  wiJbw  was  not  put  to  h^r  election  as 
to  do«rer  under  will. 

—  12.— Ma^drie  Dean  and  Chapter  of  Pe- 
terboro',  im  re  Greai  Northern  Railway  Com- 
ptMjf — Leave  to  apply  income  of  purchase- 
money  for  drainage  purposea. 


/•  re  MeiroifolUau  Janctiom  Rmilioay  Compamy, 
ewpmie  MarktoelL    If  ay  sa«  1852. 

WIXDING-tnP  ACT.^-CONTRlBOTOllY.— PRO- 
yxSlbNAL  COMMITTBE-MAW.  —  K«iT»IC- 
TIOK  AS  TO  LIABILITY.  —  ACCKPTAWCB 
or   SHARES. 

A  laudowner,  tJirougk  toioBe  lands  a  railway 
was  fo  pasSf  aarsed  to  become  a  member  of 
the  provisional  committee,  upon  an  under- 
standing  he  was  not  to  be' liable  for  any  of 
the  ejppenses  incurred.    He,  ko'oever,  after- 
wards accepted  shares  without  renewing  the 
slijndation  as  to  his  non-tiabUity :  Heid, 
dismissing  with  costs  an  appeal  from  the 
Master^  that  a  new  contract    had   been 
created  by  such  acceptance  and  that  he  was 
iiable  as  o  contributBry, 
Tius.was^ini  sfpeal  fma  the  decisbn  of  the 
Master  placing  ti^e  name  of  Mr.  Markwell  on 
tbeisBtaf  contribiitoriea  to  the  above  company. 
U  appeared  that  thei  wpe lUnt  was  the  owner 
of  some  lands  through  which  the  projected 
railway  was  to  pass,  and  that  he  had  become  a 
member  of  the  provisional  committee  upon  an 
express  nndeVBtanding  thirt  he  should  not  be 
hable  Isir  unyt^  the  ezpaosea  ql  the  company, 
and  thai  he  ha4  afterwards  applied  for  and 
agned  to  accept  200  shares,  or  any  portion  of 
them,  subject  to  the  provisions  of  the  sub- 
scribers' agreement.    It  appeared'  that  be  had 
applied  for  a  postponement  of  the  time  for  the 
paynrtnC  of  the  dfeponiite  titeroon,  bat  no  sub- 
seribenP  i^^reemont  bad  ever  been  cl^mted, 
anl  hn  sasne  bai,  stt  ¥i»  rcqoeel,  been  eubse* 
qmaflj  vithdfeaim  ffOM  tbe  eoauiutteB. 

TkawKJ  and  JtapAinyi^  in  eapport,  referred  to 
JbMffr  BabeHs,  »  De  G.  &  &  805;  2  M<N. 

Bmamma^  Seimph,  fof  tbe  official  manager, 
oootrli,  cited  UpfiS^s  offte,  2  H.  of  L.  6/4. 

Tbe  ¥ieB^ChimeeUor  sasd,  that  the  appel- 
lai  by  edbveqsMnMy  agraeing  to  take  ahares 
vttboiil  at  the  sane  time  repeating  the  stipu- 
IniiaM  t^fi  bit  irm  U  bn  hela  free  from  all  lia- 
faiBky,  hai  enteesd  iato  a  new  relation  with 
tfir  coM^any  wlnah  brought  upon  him  the 
liability  atUching  in  UpftVs  ease^  and  the 
;  tbenSon  be  itisorissed,  with  oasts. 


Jna  ftCK  lU-^Cky  v.  l^^bn^Part  beard. 

— *  )Lr-€hMer  ▼.  Caleier>~Befeittiee  to  the 
Master  aa  lo  sria  of  estate  pending  suit. 

-—  l2.-^flls3iet  V.  Beok  tmd  o#A«rs— Injuno- 
tia»  i«fiMd;— Caati  to  be  costs  in  the  cause. 


CqtKt  III  0ui$tt'i  Bttulk*     ' 
Regina  v.  Inhabitants  of  St.  Mury'w,  IsUngtom.- 

April  22»  1852. 

PSB«MPTOR.T  MAKHAMVa.-^MAKIKG  KATS 

FOR  RBLIBP  or   POOR. 

A  peremptory  mandamus  was  granted  on  the 
vestrymen  of  a  parish  to  assemble  for  the 
purpose  of  making  a  rate  for  the  relief  of 
the  poor  of  a  parish  under  the  5  Geo.  4,  c. 
cxxr.,  where  they  had,  at  a  former  meeting 
npon  the' estimate  being  made,  negatived  a 
rate. 
This  was  a  motion  for  a  mandamns  on  t^ 
vastly  uwu  of  the  above  parish  to  assemble  in 
vestiy  for  the  pappose  of  estimating  the  sum 
required  to  be  raised  for  the  veHcf  of  the  poor 
and  for  other  expenses  liariiig  the  ensuing 
year,  under  the  5  Geo.  4,  e.  e!C3rv.     It  ap- 
peared'that  a  meeting  bad  been  held  on  April 
12  last,  for  the  purpose,  and  that  the  estimate* 
which  had  been  prepared  bad  been  laid  before 
the  vestry  and  entered  on  the  minutes,  but 
Aat  the  rate  had  been  negatived. 
Poihiep  in  support. 

The  Court  directed  the  mandamus  ta  issue, 
and  said  that  as  the  mailer  was  nrgent  it  a'ould 
be  absolntain  lihe  fimt  iastaace. 

June  9. — Regina  v.  Temple — Reference  back 
for  re-Rtatement  of  ease. 

—  9.— Regina  v.  York  and  North  Midland 
Railway  Company — Car.  arf.  vult. 

—  10.— In  re  •  and  others^  exparte 

Grafton  and  aniother — Rule  niei  on  attorneys  for. 
delivery  up  of  shares  pursuant  to  undertaking. 

—  10.— Ho5i»50tt  v«  JeBef— Rule  absoliite 
to  reduce  damages. 

—  XO.'-Regtna  v.  Lfoyif— On.  demurrer  to 
mandamus,  judgment  for  prosecutor. 

—  10.— dame  v.  Same — Rule  absolute  for 
new  trial  of  issue  of  fact  npon  prosecutor's 
paying  costs. 

—  II. — In  re  Sundimans—'Eivle  for  habeas 
corpus  discharged,  with  costs. 

—  11,  12.— Bo«/ocAf  V.  JVbrfA  Stajfbrdshire 
Railway  Company — Rule  absolute  for  reviewal 
of  taxation. 

—"12. — Amott  V.  Holden  —  Judgment  for 
the  plaintiff. 

—  12. — Commtrnofi^rs  o/ Ifenae^  tmd  Avon 
Navigation  v. '  PlMmfl^AMi— Judgment  for  the 
phdntiff^. 

—  12.— lt«^na  V.  South  Wales  Ra^ay 
Company — Rule  enlarged. 

—  1 2. — Regina  {exparte  Poor  Law  Bourd)  v. 
Vestrymen  of  St.  Poiicm*— Rule  absolute  for 
restoration  of  master  of  worichouse  to  his  office. 

*-  12. — R^gim  r.  Lund  Teas  CommisBlaners 
--Rule  absokite  for  maodamiaa  on  defeadanHa 
to  make  equal  pefwnd-rate. 

— *  12.-^  Regena  (esfparte  Ckurehwurdem  qf 
BHaughton)  v.  Eeelesiustieal  ComintssKMifra— 
Rule  atst  for  maadamsw. 

—  ll.^^Reginuv.  Vicar  and  Churehwurdenu 
of  Hammeremith^fMe  dieeharged,  with  costs, 
for  mandamus  to  conveae  vestry  meeting. 

—  12.— HeffiMi  {estparte  Broome)  v.  Sitf— 
Role  am  to  diseharge  rale  for  certtonui. 
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June  12.— Rcs^MMi  t«  SoMkn^  Companp^ 
Bule  nisi  for  mandamus. 

—  IS.— Kirby  r.  fViUiamiOH — Judgment 
for  the  appeUanU  from  the  Haitiepool  Coiniqr 
Court,  but  without  eoets. 

—  IS.—ShiUibeerv.  ShiH^^-^Ajp^  di^ 
missed. 


June  g^—Exparte  Foster,  in  re  Upton — Rule 
absolute  for  habeas  corpus  to  give  up  body  of 
infant  to  his  aunt  and  next  of  kin* 

—  9. — Reffina  v,  Exeter  and  CrediU^n  Rail' 
way  Company— Rule  refused  for  mandamus  (m 
defendants  to  repair  i-oad. 

—  10. — l^gina  {exparte  Blackstone)  v.  Duf- 
/eirf— Rule  nisi  for  criminal  information. 

—  11.— H^na  {exparte  Slee)  v.  Sutton— 
Rule  refused  for  criminal  information. 

—  11.— J&xpar*e  Hay  lock — Cur.  ad,  mUt, 

—  12. — Clarke  v.  Guardians  of  the  Poor  of 
Cuchjield  C/ntoii— Rule  discharged  to  enter  a 
nonsuit. 

—  12. — In  re  Upton-^Rxile  entarpfed. 

—  12. — Regina  v.  Birmingham  and  OxJ^d 
Junction  Raihoay  Company  and  others. — ^Itule 
nut  for  mandamus  on  defendants  to  construct 
tnnnel. 


Hayts  T*  Keene.    April  22,  1852. 

WABRA.NT  OF  COMMITMBNT  UNDER  COUNTY 
COURTS*  ACT. — ^ACTION  FOR  ASHAUXiT  AND 
FALBB  IMPRUOMMRNT. 

7b  on  action  tn  trespass  for  an  msswU  and 
false  impirisonmentf  the  defendant  in  his 
plea  set  out  a    warrant  qf  commitment^ 
dated  Sept.  18,  1851,  of  a  County  Court 
Judge  for  10  days,  on  the  plaintiff^ s  (If- 
fault  in  the  paymient  qf  an  instalment,  and 
which  was  executed  on  Dee,  I6  foUowing, 
The  plaintiff  replied,  setting  out  the  llZth 
rule  under  the  13  4-  14  Vict,  c.  61,  limit- 
ing the  continuing  in  force  of  warrants  to 
three  calendar  months,     np  plaintiff  was 
detained  in  custody  until  'Dec,  22  .*    Heldj 
{giving  judgment  for  the  dtfmdani  on  <is- 
murrer  to  this  replication,)  that  4hs  113U 
rule  merdy  reqmred  the  warrant  to  be  eve^ 
cuted  btfore  the  expiration  qf  the  three 
calendar  months,  ana  that  the  gaoler  hav" 
ing  received  the  warrant,  was  bound  to 
hsep  the  plaintiff  in  custody  for  the  term 
mentioned  therein. 
This  was  a  demurrar  to  the  repUeatioa  to 
the  plea  in  this  action  which  was  brought  in 
trespass  for  an  assault  and  false  imprisonment. 
The  defendant  in  his  plea  set  out  a  warnmt  of 
commitment  for  10  davs,  or  until  he  should  be 
sooner  dischaiiged  by  quo.  eoocBe  of  law,  under 
the  9  &  10  Vict,  c  95,  issned  by  the  clerk  of 
the  Wandsworth  County  Court,  dated  19th 
Sept.»  1851,  upon  the  olaintiff's  default  in 
paying   an   instalment  directed  in  a  plaint 
against  him  in  that  Court,  and  which  Wi^  jdeli- 


vered  to  the  bailiff  who  arrested  thepfaMff  w 
Dee.  16,  and  he  was  detained  in  prison  valil 
Deo4  25.  The  phintiir  replied,  setting  out  the 
113th  Genend  Rule,  framed  under  die  12  &  13 
Vict,  c  61,  which  provided,  that  ^  wamafis 
for  commitraent,  whenever  issued,  shall  bssr 
date  on  the  day  on  whieh  the  older  for  the 
commitment  was  made,  and  shdl  ernitiAoe  hk 
force  for  three  calendar  »6nth8  from  such 
date,  and  no  longer,*'  and  that  he  had  been 
detained  in  custody  after  the  expiration  of  the 
three  calendar  months. 

CkanneU,  S.  L,  and  T.  D.  Bvans,  for  the 
defendant,  in  support  of  the  demurrer  to  tMs 
replication ;  Oiffard,  for  the  plaintiff,  contri. 

The  Court  eatd,  that,  eonstming  Am  rale  in 
its  atrictest  sense,  the  gaoler  was  boond  to 
keep  the  plaintifF  for  the  term  mentioDed  m 
the  warrant,  and  the  rssftriction  only  applied  to 
its  being  eiecuted  within  the  thi^  ealeodar 
months*  and  that  the  defendant  was  therefore 
entitled  to  judgment. 

June  ^.^Shoubridge  v.  Cterlr— On  specisl 
case,  judgflsent  for  defendant. 

•^  1  l.'^Lott  r.  ^oeTA— 'Rule  ii&ft  to  rsdoce 
damages. 

->  11.— mneJb  V.  IRttteia-^Biile  dii- 
charged  for  new  trial. 

—  l2.--Dalton  T.  MitOemd  Counties  RoO- 
way  ComoauB — Role  discharged  ior  intsr- 
pleader  rule. 

— -  l2,^Edm«af^smd another w.Qr$atW€stp 
ern  Railway  Coisf^asjf— -Rule  absolute  lor  re* 
tiewal  of  taxation. 


Ctftttt  0f  Ocelli l)[tlft* 
Dwyer  r.  Collins.    April  30}  l/Lnf  8, 1852« 

ACTION  ON  BILL  OF  XXORANOX. — PRODUC- 
TION BY  plaintiff's  ATTOBNBY  —  PM- 
VILBfl«D  001lllt7NICATlON. — NOTTCB  TO 

producb. 

On  the  trial  of  an  action  on  a  bill  of  exchange, 
to  which  the  dtfenee  set  up  wae  that  it  had 
been  accepted  in  paym/od  of  a  gambling 
transaction,  and  wof  illegal,  the  plaintiff^ 
attorney  was  caUed  for  the  dtfendant,  and 
was  aJoed  uAetker  he  had  the  biU  in  Cowri, 
and  on  his  answering  in  the  t^fbrmatioe, 
being  called  on  to  pfiodwif  it^  io, refused  on 
the  ground  of  notice  to  produce  not  having 
been  given:  tmd  secondary  emdmco  qf  its 
contents  was  tendered  and  adsHUied  t  Held, 
discharging  a  rule  for  m  wtm  tried,  that  the 
attorney  umsi  npt  pHmUged  from  stating 
where  the  bill  was,  and  that  upm  its  s^ 
pearing  to  be  in  Oourt,^  no  nolMe  to  prom 
dues  was  neosssary* 
This  was  a  rule  nisi  to  set  ande  the  verdift 
for  the  defendant,  and  for  k  new  trial  in  this 
action,  which  was  brought  on  a  bill  of  exchange, 
and  to  which  the  plea  set  up  the  defence,  that 
it  had  been  accepted  bv  the  defendant  in  .pay- 
ment of  a  gambling  aebt,.andwas  therefore 
illegal.    On  the  trial  before  Lord  Chief  Baam 
Pollock,  the  plaintiff's  attorney  was  called  £oc 
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the*  defisodoit,  and  upon  «a  objection  being 
orermded  to  the  question*  on  the  ground  of 
professional  pnvilegcw  he  ndtnitted  lie  had  it 
u  his  poaeeeaion,  «nd«  upon  hia  dectinuig  to 
prodoee  it,  on  the  ground  that  no  notice  to 
produce  had  been  given^  aeeondary  evidence  of 
the4M)ntenta  of  the  bill  waa  admitted.  The  de- 
fendant having  thereupon  obtained  a  verdicty 
this  Rde  had  bean  granted. 

HaiokmM  now  ahowed  cause;  Udall  in  anp- 
port 

The  Gtmrl  aaid,  it  waa  dear  that  the  mere 
posseaaion  of  the  bill  waa  note  fact,  the  die- 
closure  of  which  b  y  the  attorney  wviold  asaonBt 
to  a  broach  of  proieaaiopal  confidence,  and  that 
the  ^ueation  had  bean  well  allowed*  Ae  to  the 
second  poinl^  the  principle  which  legnlwted  the 
neceaaity  for  giving  a  notice  to  produce  waa, 
merdly  to  give  the  party  poaaesaed  of  the  docu- 
ment ao  requined  to  be  produced  notice  of  the 
wish  to  have  it  in  Court,  in  order  to  give  Ae 
best  evidence  of  its  contents  by  the  document 
itsd^  and  that  when  it  waa  ahown  to.be  in 
Court,  a  demand  on  the  party  m  poaaeanon 
was  anfficient  to  warrant  the  opposite  party  in 
giving  secondary  evidence  of  its  contents  if  it 
were  withheld.  The  nde  would  therefore  be 
discharged. 

June  9* — ^Peeraee,  ekrk^  r.  Bdeh^&tr,  ad; 

^  le.— Pdfi/%  V.  Wk$^m^fM!6  refined  to 
aireat  judgment,  and  rule  fbr  new  trial  dis- 
charged on  plaintiff  consenting  to  enter  a  no^ 
pmeqm  on  2nd  and  3rd  eeuate. 

—  10.— Keys  f,  Sselen— Knte  «haolute  for 
new  trial,  on  payment  by  defendant  of  debt 
and  costs  info  tCotirt. 

—  lU'—Cook  T.  Jtel/y— Rule  abaolBte  for 
new  trial  on  payment  of  coata. 

•^  IL— AfMer  t.  AkUm^SM  proo9$$u9^  or 
nde  absolute  for  new  trisil. 

June  13. — WJ^many.drffent — Eule  i^bsolute 
fornewtriaL 


Bighui  v.  Ion.    May  29, 1852. 

KNDIOTMBNT    FOR   UTTSRINO    VOItOSD    BB* 
CaiPTS.— WHAT  BUFPIOIBKT   UTTBBINO. 

Tke  prisoner  had,  on  being  referred  to  by  a 
person  desirous  of  borrowing  money  from 
the  prosecutor,  produced  certain  receipts 
for  poor-rates,  and  thertbg  induced  the 
prosecutor  to  grant  the  loan:  Held,  that 
this  was  a  sufficient  uttering  under  the  H 
Oeo,  4,  and  I  W,  4,  c.  66,  to  support  an 
indictment  for  uttering  forged  rec^s,  and 
a  eonsoietion  thereon  was  actfoHrdtnglg  qf' 
'"^rmcd* 
Thi8  was  an  indictment  for  uttering  forged 
receipts' for  money,  and  on  the  trial  before  the 
Recorder. at  the  Central  Criminal  Court,  it  ap-' 
peared  tbiat  the  prisoner,  upon  being  referred 
to  by  a  person  qesirous  of^  borrowing  money 
from  the  prosecutor,  had  placed  in  the  prose- 
cutor's hands  three  receipts  for  poor-rates  for 
the  fraudulent  purpose  of  inducing  him  to 
grant  the  loan,  but  which  proved  to  have  been 
forged. 

Metca\fe,  for  the  prisoner,  contended  that 
this  was  not  an  uttering  within  the  11  Geo.  4 
and  1  W.  4,  c.  66. 
Parry  for  the  prosecution. 
The  Court  (aher  taking  time  to  consider) 
said,  that  as  the  nrisoner  Jiad  placed  the  re- 
ceipta  in  the  hands  of  th^  proaecvt^r  tp  induce 
him  to  advance  money  to  another,  it  was  an 
uttering  within  the  statute,  knd  the  conviction 
was  accordingly' affirmed; 

June  14.— Htf^rma  v.  ^foor^— Conviction  af- 
firmed. 

,  —  lA.—T^Jm/ and  another  V.  Taylor-^ndg- 
ment  of  the  Court  of  Queen's  Bench  re- 
Tcrsed. 

—  15.-— 0*//er  V.  Cook  and  o<Aer«— Judg- 
ment affirmed  of  the  Court  of  Queen's  Bench. 

—  n.^Heathr.Unwin—Cur.ad.vuU. 


ANAkYTICAI.  DIGEST  OF  CASCti 

BBPOBTJID   IH  ALL  TttB  COimTa. 


€^um  of  Splits, 

]]Per  the  prQvioua  {Sections  of  the  I^eat  in 
this  Voinxn%,eee 

Fmy  Oaumeas  Appeala,  p.  17. 

HpBse  qf  Lords  f  Appeala,  p.  3g* 
CmrUofSamkyf 

Gonalniction.of  Slatatea,  p.  104. 

Iaw  of  Attorneys  and  SoUdtorsi  p.  195.} 

COirrmBUTORIEJZder  the  WINDING^ 
UP  ACT. 

ABOWnVB  COMPABT, 

1.  hSabiUty  of  pfotisionoi  committee  to  cob- 
Mute  hUer  se.-^IAabil&y  as  tontrUmtories  to 
»<ape«y.— Where  an  abortive  railway  com- 
Pttiyhas  been  ordered  to  be  wound  up,  the 


provisional  committee  for  forming  such  com- 
pany is  not  identical  with  the  company  itself. 
The  object  of  the  provisional  committee  was 
only  to  procure  the  formation  of  the  company ; 
and  although  the  members  of  the  provisional 
committee  may  be  liable  to  contribute  Mf^r  ae, 
they,  affe  not,  aa  aoch,  contributoriea  to  the 
company  disected  to  be  wmmd  np.  In  r$ 
Dkmt  BtssUr^  Plywmthf  md  Deuanport  RuU- 
way  Compmuf,  eaiparts  Bssly,  Z  Da  Q.  k  8. 
2S4. 

2.  ^fect  of  Registration  or  Winding-up  Acts 
on  rights  or  UabUities  of  promoters. -^  Tht 
rights  and  liabilitiea  of  the  penons  concerned 
in  an  attempt  to  form  a  joint-atock  company 
which  faUs,  are  not  affected  by  the  Registration 
or  the  WindlBg'up  Acta.    In  re  Weat  North 


AnajfOoai^ffmicfQatm.'  Comtt^  JBfmUy. 
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of  England,  Ymiakim,  ami  Qkugwo  l/inon 
Railway  Company,  exparte  Carrick,  I  Sim. 
N.  S.  505. 

ALLOTTBE. 

1 .  Qronndfor  removal  of  name  in  consequence 
of  tmauthoruled  advertisement  of  names  ef  pro- 
visional directors,— Sembh,  that  the  circum- 
Bftanee  of  some  per«oii8  being  advertised  as 
provisicMial  directors  without  their  consent^  is. 
not  sufficient  ground  (do  fraudulent  intent 
being  proved)  for  removing  from  the  list  of 
contributories  an  allottee  who  was  induced  by 
the  advertisement  to  apply  for  shares.  In  re 
Direct  Exeter,  Plymouth,  and  Deoonport  Rail- 
way Company,  exparte  ifathew,  3  Db  G.  &  S. 
234. 

2.  Liability  to  creditors. — Personal  contrad 
or  by  his  authority, — In  determining  that  the 
name  of  a  party  is  to  be  placed  on  the  list  of 
contributories  of  a  projected  company,  it  must 
be  shown  either  that  he  is  liable  to  the  credi* 
tors  of  the  company  by  having  personally  con- 
tracted with  them  or  given  his  author!^  to 
those  who  contracted  with  them,  or  that  he  is 
bound  to  indemnify  persons  liable  to  credkors^ 
this  obligation  resulting  either  from  aa  expims 
contract  or  from  a  contract  implied  from  hie 
conduct.  In  re  Direct  Eweterg  Plymouth,  and 
Devonport  Railway  Company,  eaipaTto  Msday, 
3  M'N.  &  G.  287. 

CAItL. 

See  Costs,  1 ;  D^ts. 

COSTS. 

1.  No  order  for  call  for,  untU  UabUitu  asesff' 
iained  in  respect  of  which  call  made. — No  order 
ought  to  be  made  for  a  call  upon  the  contii* 
butories  of  a  provisioBally  regntered  company, 
on  account  of  the  costs  of  winding  up  the  com- 
paoy,  vnl3l  the  liabilitMs  of  the  contribotories 
nave  been  ascertained,  or  at  least  tall  tbe 
Master  has  ascertained  the  liability  of  the  con- 
tributories to  the  costs  in  respect  of  which  the 
call  is  made.  In  re  Direct  BirmnighaM,  Oajbrd, 
Reading,  and  Brighton  Railway  Company,  ett" 
parte  Hunter,  1  Sun.  N.  S.  435. 

2.  Non-UMUty  in  proportion  to  nmmier  ^ 
shares. — ^The  contributories  of  a  provibioa«ay 
registered  company  are  not  liable,  taproporiton 
to  the  number  of  their  shares,  to  the  costs  of 
winding-up  the  company:  Semble*  In  re 
Direct  Birmingham,  Os^ford,  Reading,  and 
Brighton  Railway  Company,  eaparte  Hnnter, 
I  Sim.  N.  S.  435. 

CRXDITOas'  A88IONKS. 

Of  bankn^t'dkarehalder, — Signature  qf  ac» 
counts  ofqficial  emsignee  debiting  payment  of 
cotfs.— Tbtt  official  aaeignee  of  a  bankrupt- 
shaiehcider  of  a  eompany  paid,  «ut  of  the 
bankrupt's  eatate,  calls  becoming  due  on  the 
shares  after  the  bankruptcy,  and  the  creditots' 
assignees,  in  the  usual  course  of  bosineas, 
signed  memoranda,  vouching  the  accuracy  of 
the  official  assignee's  accounts,  containing 
entries  of  the  payments  of  the  calls:  Held,  that 
the  surviving  creditors'  assignee  had  not  there- 
by rendered  lumself  liable  to  be  placed  on  the 


fiatof^coiitifflMitoriefli  in  Ua  own  right,  as  mem- 
bqr  by  aarviverahip.  In  ro  Gem^  Mimg 
Company,  eaparteStona,  3  DeG.  &  S.  220. 

DSBTS. 

No  call  for,  to  he  made  until  UabUity  uoer* 
tained, — The  Master  ought  not  to  mala  a  call 
on  anv  contributory,  until  he  has  ascertained 
that  the  contributory  is  liable  to  pay  &t  debt 
or  debts  in  respect  of  which  the  call  in  made. 
In  re  Direct  Birmingham,  Oxford,  Reading,  and 
Brighton  Railway  Company,  exparte  Uj^fiU,! 
Sim*  N.  S.  305. 

XPrSCT  OV   AOT. 

Toar9atenemMbiiiiie8^^Qfuere,vrtieAeriSba 
Whidbig^iip  Acts,  1848  and  1849,  do  not  go 
beyond  devising  modes  of  enforcing  liabifitles 
pievioiisly  eziflting,  and  have  not)<created  new 
iiabitities.  InreFaieof  Neath  and  South  Wales 
Brewery  Contpany,  exparte  Wedters,  9  De  G.  & 
Sw244. 

Deceased  proprietors. — lAabOiiy  untH  aor 
personal  liability  created,— ^y  a  deed  of  stftle- 
ment  of  a  pnblic  company,  it  was  prorided, 
that  the  company  was  to  continue  40  years  ^~ 
"  that  the  shares  of  deceased  proprietors  should 
belong  to  their  personal  rcpresentatiTes ;"  but 
that  executors  shonld  never  be  deemed  pro- 
prietors until  they  should  be  duly  admitted 
propnetors, 'On  the  approval  by  Che  fiiedon, 
and  had  executed  the  deed,  &c.,  "  and  thes, 
but  net  beibre,'^  they  were  to  become  proprte- 
tors,  and  entitled  to  reedve  tile  dmiends; 
HM,  that  upon  tbe  death  of  a  proprietor,  his 
estate  continued  liable,  until  a-  new  petwmtf 
lisfbility  ha^  been  created  pursuBBt  to  the  deed. 
In  re  Noriham  Coal  Mhdng  Company,  etpartt 
Blakeley,  13  Beav.  133. 

KXKCUTRIX. 

1.  OfskmeMiar^lMti  efUeAiUty  under 
Joint'Stock  Compame^iBmUm^Jctr^Pminmn 
contributing  mtsr  m.--v<.  B^  tile  proprialorof 
shares  in  a  joint-stodc  banking  ooznpow,  &d ;. 
his  executrix  produced  the  probate  of  tua  wiD, 
andfor  moBethanthne  yean  feoeived  thediri* 
dends  which  aecrued -on  the  shares,  ^ving  re- 
ceipts for  the  same  as  executrix.  By  the  deed 
of  settlement  of  the  company  it  was  provided, 
that  until  certain  acts  ware  done,  constituting 
the  executor  of  a  deeesBed:  aaeaiber  or  a  pur- 
chaser of  .the^eoeasedmember'a  ehaies  a.pMt- 
ner  in  the  company,  the  estate  of  the  deceased 
member  should  remain  liable  :  HM,  on  wind- 
ing up  the  company,  tiiat,  in  the  mbaenee  of 
any  proof  that  the  executrix  had  done  any  aM 
constituting  her  a  member  of  theeompmf,  tbe 
estate  of  the  deeeaaed  partner  waa  lima  to  con- 
tribute,  and  that  the  name  of  the  ezecvtrix 
ought  to  be  pia«9Bd  on  the  list  of  ooDtdbobviea 
10  her  representative  diaractar. 

Held,  also,  that  the  ISth  section  of  the  Joint- 
Stock  Banldng  CampaMsa^  Aet^  7  Geo.  4,  c. 
4a»  iimitang  the  lialnltty  of  mesalsemM  bankisg 
cempaniee  to  three  *yflBrB>  after  eeaway  to  br 
membeia,  but  no  effect  in  wying  tiio  lialHlilif 
to  contribute  between  pavtocaa  t&awehna^  ana 
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thenelore  did  net  apply  to  the  ietse.  1%  re 
Ihrtk  9/  Enffiemd  Jotnt'S^Mk  Bankinff  Com- 
ptrn^y  mBpmi€  GmUhwmte,  3  M*N.  k  G.  187. 

2.  Receipt  of  profits  by, — Evidence  of  eon- 
tnd  io  become  contributory. — The  executrix  of 
a  deceased  shareholder  in  a  joint-stock  bankinff 
eompany  receited  diridends  on  shares  yested 
m  faun  from  his  death  in  1842  till  1S46,  when 
the  aflkirs  of  the  company  became  embar- 
lassed ;  bat  she  was  not  required  by  the  direc- 
tors to  execute  the  deed  of  settlement  accord, 
mg  to  the  provisions  of  that  document^  nor  did 
she  execute  it :  Held,  first,  that  as  she  partici- 
paled  io  the  profits,  it  was  unreasonable  to 
sIlrifcaiB  te  her  and  %h»  diradora  an  intentibn 
ftat  she  was  not  to  be  fiable  to  contribute  to 
the  losses  in  some  manner. 

Secondly,  that  the  receipt  of  the  dividends 
was  sufficient  evidence  that  she  had  contracted 
with  tiie  direetora  to  be  a  contributory. 

Thirdly,  that  the  directors  were  competent 
to  make  such  contract ;  sed  qmmre^  whether  she 
sheold  be  a  contributory  personally  or  as  exe- 
cutrix. In  re  North  vlf  England  Joint-Stock 
Bmtkimff  Company,  exparte  Qcmtkwaite,  3  De 
6.  k  S.  258. 

3.  JM  devisee  qf  shareholder, — VH^m  per- 
$omal  estate  fnUy  administered, — Hmsband  and 
vi(e.— A  shareholder  in  a  joint-stock  company 
bequeathed  his  personal  estate  to  his  wife  for 
fife,  sad,  after  her  death,  to  his  daughter  abso- 
ktelf,  (subject  to  certain  payments,)  and  he 
ai^pomted  his  wife  and  daughter  his  execu- 
trices,  and  devised  to  them  rcAl  estate. 

The  widow  received  dividends  on  the  sfaaies^ 
•d  died;  and  afterwunds,  on  the  company 
hong  wound  op  under  the  Win(fing-up  Acts, 
the  daB^ghtei  and  her  husband  were  nlaced  on. 
the  list  of  contributories,  in  the  right  of  the 
dnsfater  as  executrix  of  her  father :  Held, 

Fust,  that  a  call  was  properly  made  upon 
the  dtngliter  and  her  hnstMnd,  payable  out  of 
the  test^or's  penoual  assets,  whether  the  con* 
duet  of  the  execntridee,  in  suffering  their  tes- 
titot^  assets  to  remain  in  the  company,  was  a 
bieadi  of  trust  or  not. 

Secflfndly,  en  it  appearing  that  the  personal 
•nets -had  been  faVtf  admtnistered,  held,  that 
die  and  her  husband  could  not  be  put  on  the 
liit  in  respect  of  her  being  devisee,  bs  re 
8t.  OeDrye's  Stvam  Packet  Company,  exports 
Earner,  3  De  G.  &  S.  279. 

And  aer  R^erence  back  to  the  Master,  1. 

BOLDKH  or  8HA&B8* 

.HsiBeria^  deed  at  request  of  mamaginy  dbrec- 
tor  wAo  was  cosewaafes.— >The  managing  direc- 
tor of  a  company  having  had  150  shares 
Mrtvoed  ti>  innr  by  the  provisional  directors, 
ia  esusidsiation  of  his  services,  and  being  the 
eorsnatee  in  the  deed  of  settiieawnt,  his  bro* 
tiler,  at  his  request,  executed  the  deed  as  the 
holder  of  the  shares ;  and  seven!  other  share- 
holders  executed  it  after  him.  Afterwards,  the 
Bweetots  reaciitoded  die  resolution  by  whieh 
they  hud  awarded  the  shares,  and  the  manag- 
iag  Sector  ddtvered  up  the  certificates  for 
die  thares  to  them.    The  Master  excluded  the 


brother's  name  from  the  list  of  contributories  ^ 
but  the  Court  ordered  it  to  be  restored.  In  re 
Independent  Assurance  Company,  exparte  Holt, 
1  Sim.  N.  S.  389. 

RUSBAKD. 

lAabiiity  of,  for  w^e^s  shares, — 3iemberM[>, 
— Cofnp/taaee  with  deed  of  settlements  —  The 
deed  of  settlement  of  a  company  prescribed 
certain  preliminaries,  which  were  to  be  ob- 
served for  the  parpose  of  making  the  husband 
of  a  feooale  shareholder  a  proprietor  in  the 
company :  Held,  that  a  husband  who  had  not 
complied  with  these  requirements,  was  liable  in 
respect  of  losses  incuned  daring  the  coverture, 
but  not  liable  in  respect  of  any  incurred  before 
tl\e  inception  or  after  the  determination  of  the 
cdverture,  notwithstanding  expressions  used 
by  him,  in  corresponding  with  the  secretary  of 
the  company,  alluding  to  the  shares  as  his.  In 
re  Vale  of  Neath  Brewery  Co.,  exparte  Kluht,  3 
De  (j,  &  S.  210.  And  see  Executrix^  3. 

188  UB  AT  I«AW. 

1.  As  to  bona  ftdes  of  allotment, — AppUeatiom 
for  shares,-^ Delay  in  wMkiny  allotment.'^An 
appHcatioii  for  shares  in  a  provisionally  regis- 
terod  projected  company  was  made  on  October 
20th,  1845.  No  answer  was  returned  until 
Deeonber  16th,  when  a  letter  of  allotment  waa 
sent  to  the  appticant,  who  took  no  notice  of  it. 
The  oireomstances  of  the  projected  company 
had  considerably  changed  in  the  interval.  On 
an  appeal  from  the  decision  of  the  Master, 
placing  the  appUcant  on  the  list  of  contribu^ 
toriee,  an  issue  was  directed  to  try  whether  the 
allotment  was  made  bond  fide:  and  a  verdict 
having  been  found  in  the  negative,  the  appli- 
cant's name  was  removed  from  the  list.  In  re 
Direct  Exeter,  Plymcuah,  and  Devonport  Rail» 
way  Company,  exparte  Mathew,  3  De  G.  &  S» 
234. 

2.  As  to  acceptance  of  shares, — ReseriNi/toii 
of  shares.-^Tlwi  secretary  of  a  company  wrote 
to  A,,  a  membo'  of  the  provisional  committee^ 
informing  him  that  the  managing  committee 
had  apportioned  100  shares  to  each  member  of 
the  provisional  committee,  and  requested  to  be 
informed,  on  or  before  a  certain  day,  whether 
A,  would  take  that  or  any  less  number  of 
shares,  otherwise  the  committee  would  consider 
that  he  declined  taking  any.  il.,  in  answer, 
requested  that  the  100  shares  might  be  reserved 
for  him.  The  Court  directed  an  issue  to  try 
whether  A,  had  accepted  the  shares.  In  re 
Direct  Birmingham,  Oxford,  Meadiny,  and 
Brighten  RaUway  Company,  exparte  6nions»  1 
Sim.  N.  S.  394. 

PaOTMroilAL  COMMITTKB-lf  AN. 

1.  Liability  restricted  to  date  of  aceeptanea 
of  shares, — A,  had  been  a  member  of  the  pro- 
visional committee,  and  had  accepted  shares  in 
a  company  which  was  ordered  to  oe  wound  up. 
The  Master  placed  A,*s  name  on  the  list  as  a 
contributory  to  the  expenses  of  the  committee 
incurred  between  the  14th  October,  1645,  the 
day  on  which  he  accepted  the  shares,  and  the 
30th  of  November,  1845,  on  or  before  which 
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day  tlie  company  ongH  according  to  the  aUoid- 
ing  orders,  to  nave  deposited  their  plans,  &c^ 
in  order  to  obtain  an  act  of  incorporation  in 
the  then  next  session.  Bat  they  did  not  do 
00;  nor  did  they  after  that  day,  take  any  steps 
towards  the  esMhehmsnt  of  the  company ^ 
.  Held,  that  A,  was  liable  ta  contribute  to  the 
expenses  incurred  between  the  14th  of  October 
and  30th  November^  1845,  both  indusive;  bat 
was  not  habk  to  contribute  to  the  expenses  in* 
cnrred  before  the  former  day  or  after  the  latter, 
In  re  Direet  Birmmgham,  cS^ord,  Beading,  and 
Brighton  RaUwny  Cempang,  esBparU  Bright,  I 
Bim.  N.  S.  603* 
Case  cited  in  tbe  Jadgmeat:  Upfitl's  esse,  f 
H.  of  L.  674. 

2.  "  pmamental  mewJber.^' — ^.  consented  to 
Ids  name  being  placed  on  the  list  of  the  pro? 
visional  committee  of  a  company*  us  an  omo' 
menial  member,  and  to  take  such  number  of 
shares  in  the  company  as  mi^ht  be  allotted 
to  him.  Afterwards  the  managing  committee 
allotted  him  20  shares.  The  letter  of  allotment 
atated  that,  on  payment  of  tbe  deposits,  the 
receipts  must  be  exchanged  for  a  certificate  of 
acrip,  which  would  be  granted  on  the  due  exe* 
cution  of  the  subscribes'  agreement  and  par- 
liameatary  contract,  vnthout  which  no  person 
would  be  recognised  as  a  subscriber,  or  be  en* 
titled  to  any  interest  in  the  undertaking..  Those 
instruments  were  never  engrossed ;  and,  con- 
sequisntly,  A»  never  executed. them*  He,, how- 
ever, paid  the  deposits  on  the  25  shares,  but 
not  until  after  the  undertaking  had  been 
abandoned. 

The  Master  straek  A»'§  name  off  the  list  of 
contributories ;  W  the  Coart  ordered  it  to  be 
restored.  In  re  Direct  Shrewsburg  and  Leioen^ 
ter  RaHmay  Company,  etsparte  Brittain,  1  Sim< 
N.S..281. 

Ctss  cited  in  the  jadgment :  Upfiirs  case,  t 
House  of  L.  674. 

3.  And  member  of  executive  committee, — Evi^ 
dence  as  to  expenses  incurred  by  direction  and 
that  they  remained  unpaid, — Carrick  had  been 
a  member  of  the  provisional  committee  and  of 
the  executive  committee  of  a  provisionally  re- 
Ristered  company,  and  a  party  to  resolutions 
for  the  appointment  of  a  surveyor,  &c.,  and 
had  consented  to  take  a  share  or  shares ;  and 
a  letter  of  allotment  of  a  certain  number  war 
eent  to  him-  He  had  also  contributed  to  a 
fund  raised,  after  the  abandonment  of  the  un- 
dertaking, for  defraying  tbe  expenses  incurred 
by  the  company.  On  these  grounds,  the 
Master  placed  his  name  on  the  list  of  contrjr 
butories.  But,  as  there  was  no  distinct  evi* 
dence  of  his  acceptance  of  shares*  or  that  ex- 
pense had  been  incurred  in  consequence  of  the 
resolutions,  or,  if  any  expense  had  been  in- 
curred, that  it  remained  unliquidated,  or  had 
been  liquidated  by  those  who  were  entitled  to 
call  upon  him  for  contribution,  the  Court  or* 
dered  his  name  to  be  struck  off  the  list,  but 
gave  the  official  manager  liberty  to  apply  to 
the  Master  to  restore  it,  if  he  could  show  that 
the  debts  remaining  to  be  discharged  were 


debta  for  which  Ganidc  w»a  iiabla.  la  re 
Great  North  t^f  England,  Yorkshire,  and  6^ 
^010  Union  BaUwgg  Compa^ih  ^^^^rte  Caniek, 
i  Sim.  N.  S.  &06. 

4.  WUhdrauml  V  name.-^jUtending  saAie^ 
qufnt  mteting.'r^Pagmesit  under  proteet^^f  coa- 
tribution  towards  ftQMafas.-^TheapjfwUanthad 
attended  a  Qiefilsiig[  of  the  {unvisioaal  com- 
mittee of  a  provisionally  registered  rsilwsy 
company,  but  tqpk  no  nart  in  its  proceedings, 
and  expressly  desired  that  his  name  might  not 
be  inserted  in  tbe  books  of  the  company.  A^ 
terwards^  upon  threats  of  his  name  being  given 
up  to  the  creditors  of  the  company,  in  erder 
that  he  might  be  sued  for  its  debts,  he  paid, 
under  protest,  two  sums  of  15/.  and  90i.  de- 
manded from  him  to  the  cre^  of  the  com- 
pany, as  his  proportion  of  certain  contributions 
required  from  ail  the  members  of  the  provi- 
sional committee :  Held,  that  the  appellant  was 
not  a  conti^ntory  to  the  company  under  the 
Winding-up  Acts.  In  re  Direet  Exeter,  Fh/* 
mouthj  and  Devonport  Railway  Company,  ef- 
parte  HaU,  3  De  G.  &  S.  214. 

5.  UabUity  of.^Atdhority  to  con<rae/.— The 
mere  fkct  of  a  party  having  consented  to  bis 
name  beit^  adoed  to  the  provisional  committee 
of  a  projected  company  does  not  confer  ui 
authority  on  the  committee  to  contact  on  his 
credit,  and  Aerefore  gives  rise  to  nolialfaility  to 
creditors  or  to  indemnify  the  committee.  Is 
ire  Direct  JS^eter,  Plymouth,  and  Devonport 
Ernhvay  Company,  eatpttrte  Besley,  3  M^N.  k 
G.  287. 

6.  Contribution  to  avoid  aetion.--- Attendance 
at  meeting  of  committee. — Held,  that  the  or- 
cumstance  of  a  provisional  committee-man 
never  having  attended  a  meeting  of  the  com- 
mittee was  not  sufficient  to  (Sstinguish  his 
case  fttmi  Besley *s,  to  which  it  was  in  other 
respects  similar.  In  re  Direct  Exeter,  P/jf- 
mouth,  and  Devonport  Railway  Company,  ex- 
parte  Hole,  3  De  G.  &  S.  241. 

7.  Withdrawal  of  name. — Payment  rf  moneyi 
in  k^norance  o/now-KaWlt/y.— CoairiSa/orjf.— 
A.  6.  consented  to  become  one  of  the  provi- 
sionid  committee  of  a  projected  company,  and 
was  nominated  as  such  accordingly.  He 
shortly  afterwards,  however,  desired  his  name 
to  be  ^didrawn  from  the  committee,  and  de- 
chned  to  take  any  shares  in  the'  company. 
This  request  was  acceded  to,  but,  through  the 
neglect  of  the  eecret&ry,  no' cotnmmncation 
was  made  to  it  B.  on  the  aul^ct,  and  bii 
name  in  fact  continued  on  the  list  of  the  pro- 
visional committee*  It  being  found  impiac^ 
ticable  to  eatablish  the  proposed  comnanyi  tho 
prcyect  was  ultimately  abandoned*  tip  to  thii 
time,  A.  B»  had  not  attended  any  meetings  or 
done  any  other  act  than  above->mention^ : 
subsequentlv,  however,  to  the  abandonment  of 
the  project,  niB  attended  meetinp^  of  the.conw 
mittee  and  pud  certain  sums  m  order  to  free 
himself  from  liability :  Held,  that  the  acts  done 
by  A*  B.  previously  to  the  abandonment  of  the 
scheme  neither  rendered  him  penonall^r  liaUe 
to  the  creditors  of  the  company  nor  liable  to 
indemnify  the  other  members  of  the  rommUtae, 
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nd  that  no  Ihibffity  aioie  in  eltlier  of  these  re- 
Bpectiin  coDieqtience  of  the  acts  done  anb- 
•eqnentljr*  Inaamiicii  aa  the^r  appeared  to  ba 
done  in  ignorance  of  the  fact  that  his  applica- 
tion to  hmt  Ma  name  withdrawn  from  the 
pro?isional  comoMtee  had  been  acceded  tou 
la  fflf  IKreef  Eiieier^  V^pntMh^  and  Detfotinof i 
IMipay  Om^»anff,  ttpkrU  Be»kf,  3  M'lV.  ft 
6.98r. 

Cases  cited  in  tbe  jndgibent ;  Heyiien  v.  I«wis ; 
Wyld  T.  TTopkiof,  15  M.  ^  W.  517  ;  Exparte 
Cottle,  t  M'N.  &;  G.  185  ;  Norrls  v.  Conle,  t 
H.  of  L.  647 ;  Ezparte  Roberta,  t  M'K.  &  O. 
196. 

8.  lAabiHty  a$  a  nMai^«r«  ^  Cwtrihuiion 
mierftar  ^  aetion.'^B^usal  to  accept  iharu 
aaJ  wUhdrawi/rom  cammittee.—B.  was  placed. 
at  his  own  leqn^at^  npon  the  lift  of  a  provisional 
committee  of  a  railway  company^  which  was 
PTOviaionany  regiatered,  on  an  aaaurance  that 
lie  woold  not  incur  any  lesponsibility,  npr  be 
bound  to  take  shares.  A  managing  committee 
wu  appointed  at  a  meeting  of  the  provisional 
committee,  at  which  jB,  was  not  present.  The 
secretary, aubaeqaently*  in. pursuance  of  are- 
solution  of  the  managing  committee,  offered 
shares  to  £•>  which,  by  Tetter,  he  declined  to 
tske»  req^eating  that  his  name  might  be  with- 
drawn iroai  the  provisional  committee.  The 
committee  by  resolution,  agreed  to  comply  with 
this  request,  and  B.'s  name  did  not  subse- 

r(y  appear  pn  the  published  prospectoa. 
projected  committee  was  not  formed. 
Heavy  liabilitiea  were  incurred  by  tbe  manag- 
ing otmmittee;  and  at  three  mee^nga  of  the 
provisional  committee  subsequently  hdd,  which 
vere  attended  by  B.,  it  was  resolved  that  three 
contributions,  amounting  together^  to  116^, 
should  be  paid  by  each  of  the  provisional  com- 
mittee-m^n.  In  compliance  with  this  resolu- 
tion, JB.  made  three  payments,  amounting  to 
IISZ.  An  order  was  made  for  winding  up  the 
nulway^ company  under  the  '\Vinding-up  Acts : 

Held,  that  even  if  B.  continued  to  be  a  pro- 
Tisiooaf  cooamittee-mat),  he  waa  not,  therefore, 
and  merely  as  such,  a  member  of  the  company 
ordered  to  be  wound  up  i  and  his  ^ame  was 
removed  from  the  list  of  contributories.  In  re 
Direct  Exeter,  Pfffmoutk,  and  Devonport  Bail* 
My  Cow^Hsny,  exparte  Besletf,  3  De  6.  &  S. 
224. 

And  91^  Jiortwe  Company,  1. 

QUALTVtXIl  COWMNT. 

To  become  a  member,—8utject  to  hie  mprotal 
<fpUme. — A  person  who,  being  applied  to  to 
heeome  A  member  of  a  provisional  committte 
ofa  provisionally  registered  railway  company, 
eoDsented  by  a  letter  with  a  postscript,  to  the 
«ftct  that  the  acceptance  must  be  taken  subject 
to  bit  approval  of  the  plans,  and  that  he  should 
^  held  free  fVom  all  liabili^.  He  afterwards 
sttended  a  meeting  at  which  the  managing 
committee  was  appointed:  Held,  that  the 
Jinafificatlon  contained  in  the  postscript  was  an 
"integra!  part  of  the  acceptance,  and  that  he  was 
not  Bable  to  be-placea  on  the  list  of  contri- 
mniea.    In  re  ikrkt  Bwit^,  Pfynumtk,  and 


Devonport  EaUway  Compamyt  exparte  Bobertt, 
a  De  G.  &  S.  205. 

^BKFBaaNCB  BACK  TO  UA8TBB. 

U  Akemaiheformi^  order  far  plaemy  noma 
on  liaif  either  m  own  right  or  m  repreeentatioa 
aharaeterj^lhe  Maalar  having  atnick  oat  the 
name  of  the  exeentriz  of  a  dbetased  member 
from  the  liH  of  contributories,  on  the  gromad 
that  the  13th  aection  of  the  Joint-Stock  Com* 
paaies'  Windiagwup  Act  applied  to  the  caae^  the 
Vtce*Chancellor  iuught  fiin]ce,'being  of  a  dif* 
ferent  opinion,  made  an  order  referring  it  bad^ 
to  the  Master  to  review  his  dedaion,  with  i 
declaration  of  opinion  that  the  executrix  ought 
to  be  included  in  the  list,  either  in  her  own  or 
in  her  representative  character :  Held,  on  ap- 
peal, by  the  Lord  Chancellor,  that  the  altema* 
tive  form  of  this  order  was  correct.  Jn  re 
North  qf  JBnyland  Jotnt-Stoek  Banking  Com^ 
pony,  exparte  Oouthwaite,  3  M'N.  &  G.  187* 

2.  Certificate  includiny  name  on  liet  m  rew 
epeet  of  expenditure  whieh  he  might  be  proved  to 
have  tfltfarrerf.— The  Master  certified  that  he 
had  included  J.'s  name  in  the  list  of  contri- 
butories, not  as  a  shareholder,  but  as  a  contri* 
butory  in  respect  of  any  expenditure  which  he 
fnight  be  proved  to  have  incurred. 

The  Court  held  the  certificate  to  be  informal, 
and  directed  the  Master  to  review  his  certificate, 
with  liberty  to  either  party  to  adduce  further 
evidence.  In  re  Shrewsbury  and  Leicester 
Direct  BttHway  Company,  exparte  BiddeU,  1 
Sim.  N.S.403. 

BBTIRBD   DIRBCTOR. 

1.  AdvfrHsementqf^wh^ionqfpartnefship 
after  execuiion  of  deed  qf  settlement, — Bl  waa 
one  of  the  projectora  of  a  banking  company, 
and  concurred  in  iasuing  a  proepectus  contain* 
iiu(  regulations,  one  of  which  was,  that  a  desd 
of  aettlement  should  be  prepared.  Several 
meetinga  of  the  proposed  directors  took  place;, 
at  which  B,  took  the  chair,  and  at  which  the 
terms  of  the  deed  of  settlement  were  discussed  ; 
but  before  the  deed  was  executed  by  any  one, 
disputes  arose  between  B.  and  other  directors, 
ana  it  was  agreed  that  the  former  should  retire 
and  cease  to  be  a  member  of  the  company. 
The  deed  was  afterwards  executed,  at  various 
times,  by  other  members,  and  contained  a 
clause  whereby  the  parties  thereto  ratified  all 
ads,  contracts,  deeds,  matters  and  things,  up 
to  the  time  of  its  execution,  done,  execute^ 
and  performed  by  the  directors.  After  the 
execution  of  the  deed,  the  dissolution  of  part- 
nership between  B.  and  the  company  was  ad* 
vertised.  On  the  company  being  wound  up 
several  years  afterwards :  field,  that  the  ex- 
chairman  was  not  properly  included  in  the  list 
of  contributories.  In  re  St.  Marylebone  Joints 
Stock  Banking  Company,  exparte  Busk,  3  Do 
G.&S.267. 

2.  Liability  of.— Incapacity  qf  directors  to 
cancel  shares.--^  Vhe  deed  of  settlement  of  a 
joinUstock  banking  company  contained  a  sti- 
pulation, that  in  all  cases  not  provided  for  by 
that  or  any  supplemental  deea  of  settlement, 
the  directors  might  act  in  such  raanAer  as  to 
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promote  the  interests  and  welfare  of  the  com- 
pany :  Held,  that  this  clanse  did  not  enable 
the  directors  to  cancel  the  shares  of  a  rettrinf?  di- 
rector, so  as  to  eseempt  him  from  responsibUity ; 
but  that,  on  the  compa&y  being  wound  up  up- 
wards of  10  years  after  such  a  cancellationy  tha 
retiring  director  was  pipperly  placed  upon  the 
list  of  coQthbutoriea.  Jn  r«  St.  Mmylebone 
Joint' Stock  Bankmg  Company,  empartt  Stat^ 
hope,  3  De  G.  &  S.  i98» 

TRANBPBS  OP   8BA1UB8. 

I.  When  not  perfected  in  accordance  with  deed 
of  tetilement, — Agreement  to  become  ehareholder 
and  acceptance  by  directort. — Twenty«sevan 
ahares  in  a  joint-stock  trading  company  were 
assigned  by  two  shareholders  to  a  purchaser 
in  1842.  Kotiee  thereof  was  given  to  the  ae- 
cretary  in  1843,  and  he  made  an  entry  of  the 
transfers  in  pencil  in  the  share-ledger  of  the 
company.  The  company  was  dissolved  in 
May,  1847,  and  in  August  following  the  se- 
cretary perfected  in  ink  the  entry  which  he  had 
BO  made  in  pencil ;  but  other  formalities  re- 
quired by  the  company's  deed  of  settlement  to 
render  transfers  of  ahares  valid  were  not  com- 
plied with.  The  purchaser,  by  letter,  in  1843, 
requested  that  tne  dividend  on  his  shares, 
should  be  paid  to  a  specified  individual ;  and  a 
dividend,  which  was  the  only  dividend  then 
payable,  was  paid  accordingly.  Notice  of 
meetings  and  of  other  proceedings  usually  sent 
to  shareholders  were  r^olarly  seat  to  the  ptu^ 
chaser ;  and  in  reply  to  one  of  such  notices  in 
1845,  the  purchaser  wrote  to  the  secretary  con- 
curring in  a  proposal  then  made  to  sell  the 
company's  place  of  business,  and  therewith  to 
pay  its  liabilities.  That  letter  was  recorded  in 
the  minutes  of  the  meeting,  at  which  a  resolu- 
tion to  the  proposed  effect  was  come  to :  Held, 
that  there  was  a  complete  agreement  on  the 
part  of  the  purchaser  to  become  a  shareholder, 
and  an  acceptance  of  him,  as  such,  by  persons 
having  the  management  of  the  sJfairs  of  the 
company,  who  were  competent  to  act  as  they 
did ;  and  that  the  purchaser's  name  was  pro- 
perly placed  upon  the  list  of  contributories. 
In  re  Vale  of  Neath  and  South  Wales  Brewery 
Company,  exparte  Oordon,  3  De  G.  &  S.  249. 

a.  Liability  to  contribute  between  transfer- 
rors inter  se. — Where  no  co-tranrferror  insists 
thereon. — ^Whcre,  by  a  deed  of  settlement  of  a 
company,  the  responsibility  of  transferrors  of 
shares  is,  as  between  them  and  the  company, 
determined  by  the  transfer,  their  possible  lia- 
bility to  contribute  inter  se,  in  the  event  of  de- 
mands of  creditors  being  enforced  against  any 
of  them,  is  not  suflScient  ground  for  placing  a 
transferror  upon  the  list  of  contributories,  in  a 
case  where  no  trsnsferror  is  active  in  making  or 
aui^orting  an  application  for  that  purpose.  In 
re  Royal  Bank  of  Australia,  exparte  Sutton,  3 
De  G.  &  S.  262. 

3.  Unauthorised  acceptance  of  rc'trantfer  of 
shares  by  (ftrec/ors.— Shares  in  a  joint-stock 
company  were  transferred  by  the  directors  to 
fF.,  a  purchaser,  irregnlarly,  by  entries  in  the 
company's  book,  and  not  by  allotment  or  deed. 


as  required  by  the  company's  deed  of  settle- 
ment. In  respect  of  this  transfer  as  a  qualifi- 
cation, W.  becsme  a  director.  At  the  expira- 
tion of  half  a  year,  and  in  October,  1841,  he 
became  desirous  to  retire  from  b^g  either 
director  or  shareholder ;  aad  at  a  meeting  of 
the  directors  with  FT.,  it  waa  agreed  tiiat  the 
Aares  should  be  taken  back;  and  he  was  re- 
paid the  value  of  the  shares  by  a  promissoij 
note,  sipped,  as  for  the  company,  bv  one  di- 
rector m  favour  of  another,  and  inaorsed  to 
W.  The  note  was  ultimately  paid,  but  do 
transfer  was  regularly  made  or  executed;  W, 
thenceforth  ceased  to  act  as  director  and  to  be 
trested  as  a  shareholder :  Held,  that  the  direc- 
tors had  no  power  to  Accept  the  shares  back 
from  W.,  and  that  W.  could  not  be  presumed 
to  be  ignorant  that  they  were  without  that 
flower,  and  that  his  name  was  properly  on  the 
list  of  contributories.  In  re  Vale  of  Neath  and 
South  Wales  Brewery  Company,  exparte  Wal* 
ters,  3  De  G.  &  S.  244. 

Ctie  cited  in  the  jadgment :  Exparte  Horgaa,  1 
De  G.  &  S.  750;  1  M'N.  &  G.  225. 

And  see  Vendor. 


VENDOR. 

1.  lAability  of— Imperfect  transfer  of  shares. 
—The  deed  of  settlement  of  a  joint-stock  com- 
pany provided,  that,  until  a  deed  of  transfer  of 
any  shares  should  be  executed  by  the  vendor 
and  the  purchaser,  and  should  be  delivered  to 
the  clerk  of  the  company,  and  a  memorial  of  it 
should  have  been  made,  die  purcbaaer  should 
have  no  part  in  the  profits.  A  father  purchased 
shares  for  his  son  without  the  privity  of  the 
latter,  and  the  vendor  was  permitted  bjr  the 
company  to  execute  a  transfer  to  the  son  in  the 
books  of  the  company.  The  son's  name  was 
thereupon  registered  as  a  shareholder,  but  he 
never  executed  the  instrument  of  transfer,  re- 
ceived any  dividend,  or  assented  to  the  trans- 
action, but  always  repudiated  it.  On  the  com- 
pany being  wound  up  eight  years  afterwards : 
Held,  that  the  estate  of  the  vendor  was  liable  in 
respect  of  the  shares.  In  re  St.  Georgts 
Steam  Packet  Company,  exparte  Henessey,  3 
De  G.  &  S.  191. 

2.  Liability  after  sale  to  company,— Laches 
by  company. — By  the  deed  of  settlement  of  a 
public  company,  the  directora  had  a  power  of 
pre-emption  of  shares,  at  a  price  to  be  ascer- 
tained from  the  last  sales  appearing  in  '*  the 
transfer  register  book,"  ana  then,  "  but  not 
before,"  all  future  liabilities  of  the  vendors 
were  to  cease.  In  1840,  the  directors  par- 
chased  of  A.  B.  a  number  of  acrip  shares,  but 
having  kept  no  such  book,  the  specific  direc- 
tions were  not  and  could  not  be  followed. 
The  company  was  afterwards  wound  up,  whea 
it  was  sought  to  charge  A.  B.  as  a  contribu- 
tory, but  held,  that  the  company  was  not  en- 
titled to  treat  the  transaction  as  void,  by  reaseft 
of  the  non-observance  of  the  forms,  which  their 
own  irregularity  and  neglect  had  made  itimr 
possible  to  observe. 

Held,  also,  that  scrip,  shares  were  not  inalien- 
able. In  re  Northern  Coal  Mining  Company, 
exparte  Bagge,  13  Beav;  162. 


Wkt  ftesal  ®tisierbeir^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  JUNE^JG,  1852. 


COUNTY  COUBTS*  FCBTHER  EX- 
TENSION  BILL. 


Thv  alterations  introduced  in  this  Bill 
upon  recommitment  in  the  Commons,  and 
wiiiefa  were  specidcallj  enumerated  in  our 
l»t  publication,  have  been  adopted  by  the 
House  of  Lords  without  any  material  Tari- 
atioit,  and  the  measure  now  waits  only  for 
the  Royal  Assent. 

The  agitation  set  on  foot  by  a  portion  of 
the  Junior  Bar,  and  which  was  zealonsly 
:$upported  and  promoted  by  The  Times 
newspaper,  has  been  for  the  present  in  a 
g;reat  degree  snocessful.  That  pro?ision  of 
the  Act  9  k  10  Vict.  c.  95,  whidi  restricted 
the  right  of  appearance  for  parties  in  the 
County  Courts  to  an  attorney,  or  a  barris- 
ter inatrocted  by  an  attorney,  b  repealed, 
and  it  is  now  competent  for  any  member  of 
the  Bar  to  appear  and  practise  in  the 
County  Courts  without  the  intervention  of 
an  attorney.^  The  Law  Lords,  one  and 
an,  took  occasion  to  express  their  hope  and 
expectation,  that  the  repeal  of  this  provision 
would  not  affect  the  established  etiquette  of 
the  Bar,  not  be  construed  into  an  encou- 
n^ment  to  trespass  upon  the  province  and 
functions  of  the  attorney.  If  the  confidence 
with  which  their  Lordships  individually 
expressed  themselves  on  this  point,  should 
turn  oat  to  be  well  founded,  the  alteration 
of  the  law  which  has  now  obtained  the 
of  the  Legblature  would  become 


*  The  clause,  aa  it  paused  the  Commons,  was 
much  less  objectionable  than  some  of  the 
forms  in  which  it  was  previously  proposed. 
It  has  since  been  altered  in  the  House  of 
Lords  for  the  purpose  of  excluding  any  attor- 
ney £rom  being  "  an  advocate  retained  by  the 
attorney  acting  generally :"  in  (act  preventing 
ona  attorney  from  acting  as  the  agemi  or  hold* 
ing  the  brief  of  another. 
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of  little  or  no  practical  importance.  "Whe- 
ther a  barrister  declines  to  act  in  Court  for 
a  client  without  receiving  his  instructions 
from  an  attorney,  in  obedience  to  an  express 
statutory  provision,  or  in  accordance  with 
professional  usage,  is  of  little  consequence, 
and  involves  at  best  nothing  more  than 
matter  of  feeling. 

We  may  at  once,  however,  frankly  state, 
that  we  cannot  participate  in  the  confident 
expectations  which  have  been  held  out  in 
Parliament,  that  the  etiquette  which  has  so 
long  prevailed,  and  has  governed  the  rela- 
tions between  barristers  and  clients,  will  in 
future  be  preserved.  The  ingenious  fabri- 
cations and  gross  mis-statements  resorted 
to  for  the  purpose  of  obtaining  votes  to 
sanction  the  repeal  of  the  obnoxious  pro- 
vision containea  in  the  County  Court  Act, 
have  had  some  more  substantial  object  than 
an  equivocal  endeavour  to  uphold  profes- 
sional dignity.  Amongst  the  latest,  though 
not  perhaps  the  most  glaring,  of  the  mb- 
representations  with  which  tne  Legislature 
has  been  misled,  is  that  which  Lord 
Brougham  was  instructed  to  ventilate  in 
the  debate  on  Moaday  night  last,  when  his 
lordship  is  reported  to  have  stated,  that 
barristers  had  been  threatened  by  attor- 
neys, that  if  they  accepted  a  brief  in  the 
County  Courts,  they  must  never  again  ex- 
pect to  have  any  business  given  them  else- 
where. Our  confidence  in  the  good  sense 
of  that  branph  of  the  Profession  accused  of 
this  absurdity,  convinces  us  that  the  noble 
and  learned  lord  who  made  this  statement 
was  imposed  upon.  Let  it  be  proved  that 
any  attorney  was  so  deficient  in  the  spirit 
that  pervades  the  branch  of  the  Profession 
to  which  he  belongs  as  to  utter  or  act  upon 
such  a  principle,  and  we  can  venture  to 
promise  that  he  will  be  aa  severely  con- 
demned by  those  in  his  own  rank  of  the 
Profession  as  by  any  member  of  the  Bar  or 


150     County  Courtt^  further  Extensum  BiU. — 7%e  remaining  Law  BUU  before  Parliameni, 


tlie  Bench.  That  the  Seniors  of  the  Bar 
are  profoundly  impressed  with  the  neces- 
sity of  preservinz  the  established  rule  of 
etiquette,  and  wifl  sincerely  endeavour  to 
uphold  it,  no  one  can  doubt.  That  they 
can  do  so  successfully  without  the  support 
of  some  legislative  enactment,  we  must  be 
permitted  to  question. 

At  all  events,  it  is  satisfactory  to  know 
that  those  most  eminent  in  rank  and  station, 
and  who  from  experience  as  well  as  position 
may  justly  be  regarded  as  the  heads  of  the 
Profession,  have  unanimously  and  explicitly 
declared  their  opinion,  that  the  functions  of 
barrister  and  attorney  should  be  kept  dis- 
tinct, and  that  any  endeavour  by  one  branch 
to  intrude  upon  the  province  of  the  other 
should  be  discouraged  and  suppressed. 
This  emphatic  and  unequivocal  declara- 
tion, it  may  be  hoped,  will  preclude  the 
necessity  of  adopting  those  measures  of 
self-defence  which,  however  justifiable, 
could  not  be  resorted  to  without  producing 
estrangement  and  lowering  the  Legal  Pro- 
fession in  the  eye  of  the  public. 

As  the  printed  act  cannot  for  some  days 
find  its  way  into  the  hands  of  our  readers,  it 
may  be  convenient  to  add,  that  the  statement 
referred  to  by  some  of  our  correspondents, 
that  the  House  of  Commons  assented  to  a 
proposal  for  putting  the  articled  cierks  of 
attorneys  on  the  same  footing  as  barristers 
and  attorneys  in  the  County  Courts  was 
wholly  unfounded.  It  appears  to  us  to  be 
matter  of  regret,  however,  that  the  Legis- 
lature has  not  recognised  the  right  of  an 
attorney  to  depute  his  articled  clerk  to 
appear  for  him  in  the  County  Courts.  The 
fact  that  a  clerk  is  articled,  and  the  Stamp 
Duty  payable  to  the  Government  upon  the 
execution  of  the  articles,  would  afford  suffi- 
cient security  that  the  clerk  was  not  created 
for  the  occasion.  That  some  such  arrange- 
ment would  be  convenient  to  attorneys  and 
useful  to  the  clerks,  is  too  manifest  to  re- 
quire argument.  It  may  happen,  and  no 
doubt  has  often  happened,  that  an  attorney, 
not  overwhelmed  with  business,  finds  him- 
self engaged  to  attend  to  his  clients'  in- 
terests in  one  of  the  Superior  Courts  and  in 
a  County  Court  on  the  same  day  and  at 
the  same  hour.  In  such  a  case,  what  conld 
be  more  convenient,  and  at  the  same  time 
more  reasonable,  than  that  the  attorney, 
whilst  he  devoted  his  own  attention  to  the 
case  in  the  Superior  Court,  should  send 
his  clerk  to  the  County  Court  to  act  for 
him  ?  To  imagine  that  the  County  Courts 
would  be  lowered  in  dignity  or  import- 
ance by  the  appearance  of  articled  clerks 


amongst  the  practitioners  is  a  fancifol  ap- 
prehension. 

The  Judges  of  the  Superior  Courts  are 
constantly  and  hourly  in  the  habit  of  hear- 
ing questions  of  great  importance  discussed 
at  their  Chambers  by  the  clerks  of  attor- 
neys, and  why  the  same  persons  should  not 
be  deemed  adequate  to  conduct  a  plaint  in  a 
County  Court,  for  the  delivery  of  a  ton  of 
coals,  or  payment  of  a  chandlers  shop  biDf 
we  are  at  a  loss  to  conceive.  If  the  prin- 
ciple upon  which  the  Committee  of  the 
House  of  Commons  proceeded  in  altering 
the  clause  relating  to  the  qualification  of 
persons  entitled  to  practise  m  the  County 
Courts  was,  that  the  suitor  should  have  the 
opportunity  of  selecting  his  own  advocate 
without  regard  to  professional  distinctions, 
that  principle  would  be  violated  by  prevent- 
ing any  clerk  of  an  attorney  from  acting 
with  the  approval  of  a  client ;  but  a  gentle- 
man who,  in  conformity  with  the  law,  has 
entered  into  articles  of  clerkship  in  order  to 
his  admission  as  an  attorney  or  solicitor  in 
her  Majesty's  Courts  at  Westminster,  and 
has  paid  the  Stamp  Duty  of  120^.  imposed 
upon  such  articles  of  clerkship,  may  surely 
be  permitted  to  appear  in  a  Small  Debts 
Court  in  the  absence,  but  under  the  direc- 
tions and  responsibility  of  the  attorney  to 
whom  he  is  articled,  without  offending  the 
dignity  of  the  County  Court  Judges,  or 
materially  disturbing  the  economy  of  the 
Profession. 


THE  REMAINING  LAW  BILLS  BE- 
FORE  PARLIAMENT. 


Since  our  last  notice  of  the  Law  Bills 
before  Parliament,  many  important  changes 
have  been  introduced,  and  the  Bills  intended 
to  pass  have  arrived  at  the  last  stage. 

In  the  Common  Law  Procedure  BiU  the 
science  and  practice  of  pleading  have  been 
materially  simplified  by  striking  out  the 
clause  by  which  it  was  proposed  to  enact 
that  duplicity,  argumentativeness,  or  un- 
certainty in  pleading,  if  the  effect  was  to 
embarrass  or  mislead,  might  still  be  the 
subject  of  special  demurrer.  As  the  Bill 
now  stands,  it  is  declared,  without  qualifi- 
cation or  exception,  that  *'no  pleading 
shall  be  deemed  insufficient  for  any  defect 
which  could  heretofore  only  be  objected  to 
by  special  demurrer."  The  very  question-, 
able  provision,  too,  by  which  it  was  pro- 
posed to  enact,  that  either  party  may,  by 
leave  of  a  Judge,  plead  and  demur  to  the 
same  pleading  at  the  same  time,  upon  an 
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As  the  Master  of  the  Rolls  and  the  Vice- 
Chancellors  are  to  despatch  both  Court 
and  Chamber  business  without  any  further 
judicial  help,  it  is  the  more  necessary  that 
the  Chief  Clerks  should  all  be  fully  compe- 
tent to  discharge  the  duties  of  their  office. 

The  Attomey-Greneral  has  withdrawn  the 
Metropolitan  Grand  Juries  Abolition  Bill^ 
with  an  intimation  that  it  would  be  re- 
introduced next  Session. 

The  County  Courts'  Extension  Bill  is 
referred  to  in  a  separate  article. 


affidavit  of  the  party  or  his  attorney,  of  the 
truth  of  the  matters  of  fact  sought  to  be 
pleaded,  and  that  he  is  advised  and  be- 
licTes  that  the  objections  raised  by  de- 
murrer are  ^d  and  valid  in  law,  has  been 
modified  and  rendered  less  objectionable. 

The  Improvement  of  the  Jurisdiction  in 
Equity  Bill  has  also  been  amended  by 
striking  out  the  clause  empowering  a  Court 
of  Law,  when  an  equitable  defence  has 
been  raised,  to  send  an  issue  to  a  Court  of 
Equity;  and  several  other  changes  of 
greater  or  less  importance  have  been  intro- 
duced, to  which  it  is  intended  to  direct  the 
attention  of  our  readers,  as  soon  as  a  copy 
of  the  Act  can  be  procured  from  the 
Queen's  printers. 

A  clause  has  been  added  requiring  the 
Judges  and  officers  of  the  Court  to  take 
"judicial  notice"  of  the  seal  or  signature 
to  answers,  affidavits,  &c.,  sworn  before 
any  Court,  Judge,  notary  public,  or  other 
person  authorised  to  administer  oaths  in 
Ireland,  Scotland,  the  British  Colonies  and 
Islands,  or  before  a  British  Consul  in  any 
foreign  country. 

And  the  Lord  Chancellor  is  empowered 
to  increase  the  salary  of  the  Examiners. 

The  Suitors  in  Chancery  Relief  Bill 
appears  also  on  the  eve  of  passing.  Some 
delay  has  taken  place  in  adjusting  the 
compensations  of  officers  or  clerks  whose 
position  will  be  altered  by  the  intended 
improvements.  The  great  boon  to  the 
suitors  will  be  the  immediate  relief  effected 
bj  paying  all  the  salaries  of  the  Judges 
out  of  the  Consolidated  Fund, — ^a  principle 
which  most  hereafter  be  extended  to 
pensions,  compensations,  and  the  general 
expenses  of  the  Court.  Many  fees  will  be 
entirely  abohshed,  and  the  remainder  col- 
lected more  conveniently  by  stamps. 

On  the   motion   of  the  Master  of  the 
Bolls,  the  Masters  Abolition  Bill  was  mo- 
dified by  immediately  dispensing  with  the 
sen  ices    of  two  of  the  present  Masters 
only, — ^namely.  Master  Farrer  and  Master 
Brougham, — ^instead  of  four  as  originally 
proposed, — ^leaving  the  other  Masters  to 
continue  to  work  up  the  various  matters 
DOW  in  their  offices,   and  to  apply  their 
attention   to  such  fresh  matters  as  may 
vise  m  the  suits  already  referred  to  them. 
Three  only  of  the  Masters'  Chief  Clerks 
have   been    selected  as   Chief  Clerks   to 
the  Judges, — ^namely,   Mr.  Whiting,  Mr. 
Ionian,    and    Mr.   Push.      Eight    being 
required,  the  Judees  will  have  to  select  five 
^m  the  body  of  soUcitors,  so  that  each 
Judge  may  have  two  efficient  Chief  Clerks. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

AMENDMENT  OF  THE    LAW  OF  WILLS. 

15  Vict.  c.  24. 

1  Vict.  c.  26.    When  signature  to  a  will 
shall  be  deemed  valid ;  s.  1 . 

Act  to  extend  to  certain  wills 
made ;  s.  2. 

Interpretation  of  "  will ; "  s.  3. 

Short  title  of  Act ;  s.  4. 


already 


The  following  are  the  sections  of  the 

Act: — 

An  Act  for  the  Amendment  of  an  Act  passed  in 
the  First  Year  of  the  Reiffn  of  her  Majesty 
Queen  Victoria,  intituled  An  Act  for  the 
Amendment  of  the  Laws  with  respect  to 
Wills.  [ira  June,  J852.] 

Whereas  the  laws  with  respect  to  the  exccu- 
tionof  irills  require  further  amendment :  Be  it 
therefore  enacted, 

1.  Where  by  an  Act  passed  in  the  1  Vict.  c. 
26,  intituled  "  An  Act  for  the  Amendment  of 
the  Laws  with  respect  to  Wills,"  it  is  enacted, 
that  no  will  shall  be  valid  unless  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testa- 
tor, or  by  some  other  person  in  his  presence, 
and  by  nis  direction :  Every  will  shall,  so  far 
only  as  regards  the  position  of  the  signature  of 
the  testator,  or  of  the  person  signing  for  him 
as  aforesaid,  be  deemed  to  be  valid  within  the 
said  enactment,  as  explained  by  this  Act,  if  the 
signature  shall  be  so  placed  at  or  after,  or  fol- 
lowing, or  under,  or  beside,  or  opposite  to  the 
end  of  the  will,  that  it  shall  be  apparent  on  the 
face  of  the  will  that  the  testator  intended  to 
give  effibct  by  such  hie  sip^nature  to  the 
writing  signed  as  his  will,  and  that  no 
such  will  shall  be  affected  by  the  circum- 
stance tibat  the  signature  shall  not  follow 
or  be  immediately  aner  the  foot  or  end  of  the 
will,  or  by  the  circumstance  that  a  blank  space 
shall  intervene  between  the  concluding  word 
of  the  will  and  the  sif^nature,  or  by  the  circum- 
stance that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause  or  of  the 
clause  of  attestation,  or  shall  follow  or  be  after 
or  under  Uie  clause  of  attestation,  either  with 
or  without  a  blank  space  intervening,  or  shall 
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loflow  or  be  after,  or  under,  or  beside  the  name 
or  one  of  the  names  of  the  Mibscribing  wit» 
jieeBss,  or  by  the  circumstance  that  the  signa- 
ture shali  be  on  a  side  or  page  or  other  portion 
of  the  paper  or  papers  containing  the  will 
whereon  no  clause  or  parapfraph  or  dispomng 
part  of  the  will  shall  be  written  above  the  sig- 
nature, or  by  the  circumstance  that  there  shall 
appear  to  be  sufficient  space  on  or  at  the  bot- 
tom of  the  preceding  side  or  page  or  other  por- 
tion of  the  same  paper  on  which  the  will  is 
written  to  contain  the  signature ;  and  the  enu- 
meration of  the  above  circumstances  shall  not 
restrict  the  generality  of  the  above  enactment ; 
but  no  signature  unaer  the  satd  Actor  this  Act 
shall  foe  operative  to  give  effect  to  any  disposi- 
tion or  direction  uiiich  is  undemeaCh  or  which 
follows  it,  nor  shall  it  give  effect  to  any  dispo- 
sition or  direction  insetted  after  the  signature 
shall  be  made. 

2.  The  provisions  of  this  Act  shall  extend 
and  be  applied  to  every  will  already  made, 
where  administration  or  probate  has  not  already 
been  granted  or  ordered  by  a  Court  of  compe- 
tent jurisdiction  in  consequence  of  the  defective 
execution  of  suck  will,  or  where  the  property, 
not  being  within  the  jurisdiction  of  the  Eccle- 
siastical Courts,  h&8  not  been  possessed  or  en- 
joyed by  some  person  or  persons  claiming  to 
be  entitled  thereto  in  consequence  of  the  de- 
fective execution  of  such  will,  or  the  right 
thereto  shall  not  have  been  decided  to  be  in 
some  other  person  or  persons  than  the  persons 
claiming  under  the  will,  by  a  Court  of  compe- 
tent jurisdiction,  in  consequence  of  the  defec- 
tive execution  of  such  will. 

3.  The  word  "Will"  shall  in  the  construc- 
tion of  this  Act  be  interpreted  in  like  manner 
as  the  same  is  directed  to  be  interpreted  under 
the  provisions  in  this  behalf  contained  in  the 
said  Act  of  the  1st  year  of  the  reign  of  her 
Majestv  Queen  Victoria. 

4.  This  Act  may  be  cited  as  "The  Wills 
Act  Amendment  Act,  1852." 


SHORTENING    TIME     BETWEEN     PARLTA- 
MENTS. 

15  ViCT.   C.   23. 

An  Act  to  shorten  the  Time  required  for  as- 
sembling Parliamfiot  after  a  Dissolution 
thereof.  {\7th  June,  1852.] 

Whereas  tbe  time  required  by  law  to  inter- 
tervene  between  the  date  of  the  Proclamation 
for  assembling  Parliament  and  the  day  ap- 
pointed for  the  meeting  thereof  may  be  reason* 
ably  shortened:  Be  it  declared  and  enacted, 
tiierefore.  That  so  often  as  her  Majesty  shaU 
hf  her  Royal  Proclaraatioa,  appoint  a  time  for 
tfte  ^rst  meeting  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland 
after  a  dissolution  thereof,  the  tias  so  to  be 
appointed  may  be  at  anytime  not  less  than  35 
A«fn  after  the  date  of  sack  firockniation^  lbs 
Act  of  the  5  Anne,  c.  8,  or  l^e  Act  «f  the  7 1^9 
Wm.  $,  c.  35,  or  any  other  l»w  -«r^  ntBg«,-  to 
wte  contrary  notwithstanding. 


NOTiCfiS  OF  NfiW  BOOKS. 

A  Treatise  on  the  Law  of  MaHer  and 
Servant^  including  therein  Masters  and 
Workmen  in  eeery  description  of  Trade 
and  Occupation;  with  cm  Appendix ff 
Statutes,  By Charlks  Manley  Smith, 
of  the  Middle  Temple,  Special  Pleader. 
London:  S.  Sweet.     1852.     Pp.  568. 

This  work  supplies  a  deficiency  in  the 
catalogue  of  legal  treatises.  It  is  true  that 
in  the  valuable  works  on  contracts  and  on 
principal  and  agent,  the  Law  of  Master  and 
Servant  is  treated  of  with  comparative 
brevity.  So,  also,  sucli  parts  of  the  sub- 
ject as  come  within  the  jurisdiction  of  ma- 
gistrates,  or  the  scope  of  the  Criminal  Law, 
are  dealt  with  concisely  in  our  digests  and 
abridgments.  But  a  complete  work  on  all 
branches  of  the  subject,  equally  adapted  for 
public  and  professional  use,  was  palpably 
required  ;  and  this  want  has  been  ably  sup- 
plied. Mr.  Manley  Smith  has  with  grMt 
diligence  collected  all  the  scattered  mata- 
rials  of  this  department  of  the  Law,  and 
with  much  skill  and  learning  arranged 
every  enactment  and  decision  bearmg 
diereon. 

We  shall  submit  to  our  readers  a  state- 
ment of  the  scope  of  Mr.  Smith's  labours, 
enlarged  somewhat  beyond  the  concise 
table  of  '* Contents"  given  at  the  oom- 
menoement  of  the  volume. 

The  Introduction  comprises  a  concise 
and  valuable  review  of  the  past  state  of  the 
kw,  from  the  earliest  times,  from  which  we 
extract  the  following  summary  of  the  effect 
of  the  statutes  from  5  £liz.  c.  4 : — 

"At  the  commencement  of  the  reign  of 
Queen  Elisabeth,  all  former  acts  regulating 
wages  were  repealed,  *  chiefly  for  that  the 
wages  and  allowances  limited  and  rated  in 
many  of  the  said  statutes  were  in  divers  places 
too  small,  and  not  answerable  to  that  time  re- 
specting the  advancement  of  prices  of  all  things 
belonging  to  the  said  servants  and  labourers,' 
and  power  was  given  to  justices  of  the  peace 
and  magistrates  of  cities  and  burghs  to  rate 
wages  and  fix  jmces  of  worit.  Acts  of  Pariia* 
ment  conferring  similar  powers  were  also  passed 
in  Scotland,  where  their  prcmsions  were  found 
so  bene6cial  that  thej  were  afterwards  entendsd 
to  colliers.  But  so  much  of  those  Acts  as  aup> 
thorised  and  empowered  justices  of  the  pesos 
and  magistrates  of  cities  and  burghs  to  rats 
wages  and  fix  prices  of  woHc  for  aitifieeri, 
labourers,  and  craftsmen,  has  shiee  been  aw^ 
gather  repealed ;  and  it  is  remarkable  as  sfaoi^ 
ing  the  entire  diange  of  pnblic  afrniion  upon 
this  snbject,  that  in  tibe  act  for  tlse  arUftraliea 
of  dispotes  between  masters  and  wuikiBM* 
which  was  passed  in  1S24,  there  is  a  special 
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pssviskn,  tkit  oodaof  tfacRin  conttinedvhall 
oAoriie  jii8tic68»  actions  in  execotkm  of  that 
tct,  to  establi^  a  rate  of  wages  irithottt  die 
nnrtiial  coDaent  of  both  master  and  workmen. 

^Tha  atatiite  of  5  Efis.  c  4«  only  gave  power 
l»theaiagistcatee  ^tokmii^rote^trndappQiut* 
wegeB,  and  gave  no  power  to  order  payment  of 
Aem.  lliat  power  was,  however^  asanmed  by 
the  magwirates,  aod  tfaeir  ateomption  of  it  was, 
by  conatmction  of  law,  held  to  be  legaL  But 
the  statute  being  deficient,  as  it  extended  only 
to  each  wages  as  should  be  rated,  and  to  eer- 
mts  in  hwebandry,  and  contained  no  power  to 


adirerted  to  bflnafter,  and  whieb  fior  tfaa  fiist 
time  rendered  it  a  mindemcnnor  for  any  master 
or  mistreoB»  legally  bound  to  supply  necessary 
food  and  dosbing  or  lodging  to  an  apprentice 
or  servant,  wilfully,  and  witlwut  lawful  excuse, 
to  refine  or  neglect  to  provide  the  same/' 

The  following  are  the  topics  treated  of  in 
the  several  chapters : — 

1.  The  Partitt  to  the  oon/rsct.— <Who  may 
contract  the  rdationship  of  master  and  servant. 
Greneralty ;  married  women ;  infants;  lunatics; 
corporations ;  bankrupts  and  insolvents. 

3.  Cemirect  «f  Hiring  4ind  Seruiee, — Firstly, 


admit  the  servant's  oath  in  evidence ;  another 

Act  was  passed  in  20  Geo.  2,  giving  more  ex- '  the  requisites  of  the  contract.  When  whting 
tensive  powers  to  magbtrates,  and  extending ;  necessary ;  Statute  of  Frauds ;  the  stamp* 
those  powers  to  disputes  between  masters  and  i  Secondly,  the  ioterpretation  of  the  contract. 


various  other  descriptions  of  servants  than 
those  mentioned  in  the  statute  of  Elizabeth. 
Aod  this  Aet  has  been  found  so  beneficial  in 
some  respects,  that  altfaoogk,  as  we  barvs  seen. 


Admissibility  of  parol  evidence;  the  relation* 
skip  cDCOted  by  the  contract ;  partner  or  ser- 
vant ;  apprentice  or  servant ;  tenant  or  servant f 
general  hiring;  yearly  hiring,  &c;   how  far 


repealed  as  to  rating  wages,  several  other  Acts  |  master  bound  to  find  work  for  servant;  agree- 

harebeen  subsequently  passed  extending  the '    * *^     '  ^    '     '     ""  ' 

powers  conferred  by  it  in  other  respects. 

"The  Statute  Book  also  contains,  in  addition 
to  the  Act  relating  to  arbitration  of  disputes 
between  masters  and  workmen,  an  Act  con- 
solidating the  law  relating  to  combinations 
smongst  masters  and  workmen,  and  also  an 
Aet  relating  to  the  payment  of  wages  otherwise 
tium  in  money,  commonly  called  the  Truck 
Act,  which  are  applicable  to  most  trades,  a 
hfffe  number  of  statutes  applicable  to  masters 
and  servants  in  particular  trades,  which  it  is 
not  thought  necessaij  in  this  place  to  refer  to 
It  greater  length,  as  tney  ars  not  of  general  in- 
terest :  die  principal  of  those  now  in  existence 
w31  be  fonnd  in  the  Appendix. 

"  Acts  of  Parliament  have  also  been  passed 
It  various  times  for  the  regulation  of  the  em- 
ployment of  children  and  young  persons  in 
eotton  and  other  factories,  and  for  the  preser- 
vation of  health  and  morals. 

"  The  first  Act  for  this  purpose  was  passed  m 
1802,  and  was  amended  m  18 19*  Further  en- 
aetncnts  on  the  subject  were  made  in  1826,  the 
peofisioBB  of  which  have  been  defeated  for 
want  of  form,  it  was  found  necessary  again  to 
amend  the  law  in  1829<  At  the  commencement 
of  the  reign  of  Wm.  4,  however,  all  these  Acts 
(except  the  first)  were  repealed,  and  other  re- 
gnktions  enacted  in  lieu  thereof.  But  a  few 
ysna  afterwards  those  rsgnlations  were  in  their 
torn  also  repealed*  and  another  Act  passed, 
vhich  (as  amended  by  subae(yaent  Acts)  now 
KBgulates  the  law  upon  the  sub|ect, 

"The  provisions  contained  in  these  Acts, 
which  «re  ai^iUcable  to  young  persons,  (that  ia^ 
persons  above  13  and  under  18  years  of  age,) 
were  first  extended  to  females  above  that  age  in 
IMi.  But  as  it  M  thought  advisable  to  print 
^hssB  Ads  m  eatemo  in  the  A|^ndij^  it  is  not 
ysssidpFed  nnnmary  tojtdnn  further  to  them 
iathisphsw. 
"  ThesQoat  recent  statute  npon  the  I41W  of 

Vaate  and  Servant,  is  that  passed  in  the  last 

*yisu  tH  Paidisniant  £nr  the  protection  of  ap- 

FiMiess  «id  servnts^  which  idll  be  further 


ments  in  restraint  ef  trade  contained  in  < 
tracts  of  hiring  and  service. 

3.  The  duties  of  the  Servant  to  the  Master, 
and  the  rights  and  remedies  of  the  Master  to 
enforce  the  performance  of  them. — Firstly,  as 
between  the  master  and  servant.  Duties  of 
servant  to  master,  and  actions  by  roaster 
against  servant  for  breach  thereof ;  chastiso* 
mentof  servant;  discharge  of  servant;  what 
cause  will  do  to  justify  his  discharge.  Se« 
condly,  as  between  the  master  and  third  per- 
sons. Of  the  action  for  enticing  away  a  ser- 
vant; of  the  action  for  harbouring  a  servant 
after  notice ;  of  the  action  by  a  master  for  the 
earnings  of  a  servant ;  of  the  action  for  beating 
and  disabling  a  servant;  of  the  action  for  se- 
duction. 

4.  The  Duties  of  the  Master  to  the  Servant, 
and  the  rights  and  remedies  j>f  the  Servant  to 
enforce  the  performance  of  them. — Of  the 
master's  duty  to  receive  the  servant  into  has 
service,  and  to  retain  him ;  and  the  servant's 
remedies  for  breach  of  such  duties ;  remedies 
for  senrant  wrongfully  discharged ;  of  the  mas- 
ter's duty  to  pay  the  servant's  wages,  and  the 
servant's  remedies  to  recover  them— defanh ; 
bankruptcy ;  death  of  master— default ;  death 
of  servant ;  of  the  master's  duty  to  supply  food 
and  medicine  to  the  servant;  Statute  14  &  16 
Vict.  c.  11 ;  of  the  master's  duty  to  indemniiy 
the  servant  from  the  eonsequenees  of  obeying 
his  orders. 

5.  The  Liabiiitg  of  a  Maeier  to  third  permmi 
Isr  the  acts  of  his  servant.r-*ln  cases  of  con- 
tract; in  eaass  of  tort— cruniiialifery  in  cases 
of  tort    dmUier. 

6.  The  UabUOg  of  Btrvmt  to  third  parmme 
for  aoto  -done  on  behalf  ^  his  Master*— In 

•f  contnnt;    m  oises  of  tortr-^ortms- 
tn  csMS  «f  torl-*eMtler« 

7.  The  Smwtmfe  dbameler.— The  eharacHsr 
— dsfawUhm ;  Islse  and  foiged  dMsneter; 
Stat.  32  Geo.  3,  c.  fifi. 

B.  <}0imtmiigSenamU^igmm9iikeirMmter9, 

— linider  of  master  by  sswaot;  assank  m 

bf  ssrrant;   burglary  by  aemuit  in 
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master^s  house;  servant  negligent^  firing 
master's  house ;  stealing  in  dweUiag-nouse  to 
value  of  5/. ;  stealing  in  a  shop^  warehouse,  or 
counting-house ;  larceny  and  embezzlement  by 
clerks  and  servants ;  who  is  a  servant  within 
7  &  8  Geo.  A,  c.  29 ;  what  is  a  receipt  by  vir- 
tue of  his  employment ;  what  is  an  embezzle- 
ment; indictment;  ofiences  by  public  ser- 
vants; embezzlement  by  servants  c^  the  Bank 
of  England ;  by  servants  .of  the  Bank  of  Ire- 
land ;  by  servants  of  the  South  Sea  Company ; 
by  servants  in  the  Customs  and  Excise;  by 
servants  in  the  Post  Office. 

9.  Jurisdiction  of  Justices  in  disputes  be- 
tween Masters  and  Servants. — Generally ;  20 
Geo.  2,  c.  19 ;  6  Geo.  3,  c.  25 ;  4  Geo.  4,  c. 
34 ;  cases  provided  for  by  4  Geo.  4,  c.  34 ; 
order  or  conviction  and  warrant  of  commit- 
ment ;  arbitration  of  disputes  between  masters 
and  workmen ;  5  Geo.  4,  c.  96. 

10.  Combination  amongst  Masters  and  Work- 
men.— The  Stat.  6  Geo.  4,  c.  129;  observations 
thereon;  conspiracies  amomgst  masters  and 
workmen,  &c. 

11.  Legacies  to  servants. 

The  Appendix  contains  an  Alphabetical 
Table  showing  the  various  Statutes  applicable 
to  workmen  m  particcdar  trades,  &c.,  under 
many  of  which  jurisdiction  is  given  to  ma- 
gistrates. 

As  an  example  of  the  mode  in  which  Mr. 
Manley  Smith  has  executed  his  task,  we 
shall  extract  part  of  the  section  on  Corpo* 
rations,  especially  as  it  treats  of  the  mode 
of  appointing  a  verj  important  class  of 
public  officers  or  servants  in  Municipal 
Corporations,  namely.  Town  Clerks  and 
Clerks  of  the  Peace : — 

''  Contracts  in  general,  in  order  to  be  binding 
upon  a  corporation,  must  be  under  the  com- 
mon seal  of  the  corporate  body.  This  rule  is 
to  be  found  in  all  authorities,  beginning  with 
those  collected  from  the  Year  Books  in  Brooke's 
Abridgment,  tit.  '  Corporations  and  Capacities,* 
down  to  the  latest  of  the  present  day;  the 
p^und  of  the  rule  being,  that  as  a  corporation 
16  a  body  politic,  and  invisible,  it  can  only  act 
and  speak  by  its  common  seal ;  or  as  it  is  said 
arguendo  in  Reg,  v.  Bigg,  '  the  common  seal  is 
the  hand  and  month  of  the  corporation.' 

'' Accordingly,  no  municipal  corporation  (ex- 
cept London,)  can  appoint  an  attorney  except 
under  the  corporate  seal. 

"And,  therefore,  where  an  attorney  who  was 
town  clerk  and  clerk  of  the  peace,  received  in- 
structions from  the  mayor,  and  other  members 
of  the  town  council,  to  take  aU  necessary  steps 
to  oppose  certain  measures  in  Parliament,  and 
to  conduct  certain  suits  in  Chancery,  relating 
to  the  borough,  but  no  authority  was  given  to 
him  under  die  seal  of  the  corporation ;  it  was 
held,  that  he  could  not  sustain  an  action  against 
the  corporation  for  his  costs. 

*'  So  where  a  person,  who,  previously  to  the 

ssing  of  the  Statute  6  &  6  Wm.  4,  e.  76,  had 
leld  the  offices  of  town  clerk  and  derk  of  the 
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peace,  and  also  derk  to  the  justiees,  was,  after 
the  passing  of  that  statule,  rMippointed  to  the 
offices  of  town  clerk  and  clerk  of  the  peace  at 
an  increased  salary,  by  a  resolution  passed  at  a 
meeting,  and  entered  upon  the  minutes,  of  the 
town  council :  but  there  was  no  agreement  under 
the  seal  of  the  corporation :  It  was  held,  upon 
issue  joined  on  a  return  to  a  mandamus  for 
compensation  under  5  &  6  Wm.  4,  c.  76,  8. 66, 
bringing  in  question  the  fact  of  the  re-appoint- 
ment, that  it  could  not  be  proved  by  an  eofcty 
in  the  minutes  of  the  town  coundl«  and»  these- 
fore,  although  there  was  no  doubt  that  an 
agreement  to  the  effect  contended  for  had  been 
made,  yet  that  it  could  not  bind  the  corpora- 
.tion  without  being  sealed." 

There  are^  however,  exceptions  to  ^ 
general  rule.  Public  companies  may  ap- 
point a  solidtor  under  the  authority  of 
their  Act  of  Parliament  without  the  use  of 
their  corporate  seal.  Thus»  Mr.  Smith  ob- 
serves that — 

"  There  are,  however,  two  cases,  in  wMch  it 
was  held  that  the  solidtors  employed  in  obtain- 
ing the  Acts  of  Parliament  incorporating  cer- 
tam  companies  had  a  legal  claim  against  tJieu 
when  incorporated  in  respect  of  their  service! 
in  obtaining  the  Act  of  Incorporation,  although 
they  were  not,  and  from  the  nature  of  the  case 
could  not  be,  appointed  under  the  seal  of  the 
corporate  body.  But  in  each  of  those  cases 
there  was  a  clause  in  ^  Act  directing  that  the 
costs  of  obtaining  the  Act  should  be  paid,  in 
preference  to  all  other  claims,  out  of  the  first 
money  received  by  the  defendants  ;  and.  those 
cases  were  decided  on  the  ground  that  the 
meaning  of  the  Legislature  was  to  make  the  in- 
corporated companies,  as  soon  as  they  had  ob- 
tained funds,  debtors  to  the  solicitors  who  had 
obtained  the  Acts  for  all  the  costs  which  they 
had  incurred.  These  cases  do  not,  therefore, 
as  at  first  might  appear,  form  any  exception  to 
the  general  rule  above  stated." 

Yarioos  otiber  exceptions  are  stated, 
founded  on  expediency  and  convenience, 
affording,  as  Mr.  Justice  Story  says,  an 
illustration  of  the  expansive  power  of  the 
Common  Law,  which  acquires  flexibility 
and  mouMs  itself  ^m  time  to  time  so  as 
to  accomplish  the  various  ends  of  Sodety. 


LAW  OF  COSTS. 

I88USS    OF   FACT.--*DBXUERBR. — 0«NB- 
EAL   COSTS« 

There  are  several  conflicting  dedsions 
in  the  Superior  Courts  of  Common  Laj 
relating  to  the  costs  to  which  a  plaintiff 
may  be  entitled,  where  he  is  wholly  or  par- 
tially successful  on  the  trial  of  issues  of 
fact,  but  Mis  in  his  action  on  a  demurrer. 

In  Partridge  v.  Gardner  ,(4  Exch.  Rep. 


LawofCoits^ 
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303,)  the  defendant,  in  an  action  of  as- 
sunpaity  pleaded  sorend  pleaa  npon  which 
issues  were  joincNd ;  and  he  also  pleaded  an- 
other plea  to  which  the  plaintiff  demurred. 
Hie  issues  were  tried  and  found  for  the 
plaintiff.  Afterwards^  judgment  was  given 
for  the  defendant  on  the  demurrer  to  one 
of  the  pleasj  the  Court  holding  the  decla- 
ration to  be  insufficient.  It  was  held  by 
the  Court  of  Exchequer,  that  the  plaintiff 
WIS  n&i  entitled' under  the  4  Anne,  c  16,  s. 
5,  to  the  costs  of  the  issues  found  for  him, 
8s  no  issue  in  &ct  had  been  found  for  the 
defendant  also. 

The  Court  of  Exchequer  decided,  also,  in 
the  case  of  Howell  v.  Bodbard,  (4  Exch< 


delivered,  money  paid,  and  interest,  and  a 
count  npon  an  account  stated.  The  dc- 
fendant  pleaded  16  pleas,  to  one  of  which 
{going  to  the  whole  cause  of  action)  there 
was  a  demurrer.  Upon  the  trial,  all  the 
issues  of  &ct  were  found  for  the  plaiuti^; 
and,  upon  the  argument  of  the  demurrer, 
the  judgment  was  for  the  defendant.  It 
was  held,  contrary  to  Partridge  v.  Gard- 
ner and  Howell  v.  Rodbard,  and  affirming 
Bird  T.  Higginson^  and  Clarke  v.  Allatt, 
that  the  plaintiff  was  entitled  to  the  costs 
of  the  issues  of  fact,  thoueh  the  defendant 
had  the  general  costs  of  the  cause. 

Amidst  this  conflict  of  authority,  it  may 
be  useful  to  give  the  judgment  of  the  Court 


Bep.  309,)  that  the  plaintiff  has  no  right  of  Common  Meas  in  the  case  last  referred 
under  the  Statute  of  Gloucester,  unless  he  to. 

reoovers  damages,  and  he  has  no  right  j  Jervis,  C.  J. :— "  I  am  of  opinion  that  this 
under  the  Statclte  of  Anne  unless  the  de-  jrule  must  be  made  absolute.  If  this  case  were 
fendant  aacceeds  on  one  or  more  of  several  i  wanting  in  authority,  it  might  have  been  ne- 
pleas.  cessary  to  enter  more  fully  upon  a  considera- 

On  the  other  hand,  in  Birdv.  HiggiMon,  |  'jon  <>f  the  proper  cons^uction  to  be  put  upon 
5  Adol.  &  E.  83,  it  was  held  by  the  Court  j  ^^^  Statute  of  Anne.    But,  for  the  P^^^po^  of 
-  ^         ,      D     V     *i    X  At      S  •  .,-i»       «  disposiriff  of  this  rule,  it  strikes  me  that  we 
Of  Queen'.  Bench,  that  the  plainUff  was-    ^^^^^f^^^^^i^  ^^^^'.^^^  cour8e,-though  I 

cnUtled  to  all  the  costs  of  the  trial  on  the  ^^^  presently  very  briefly  advert  to  the  pro- 
issue  on  which  he  succeeded,  including  { visions  of  that  Statute.  So  far  as  concerns 
pleadings,  briefs,  witnesses,  &c.  In  that  this  Court,^8eeinf|f  how  important  it  is  to  ad- 
case,  to  a  declaration  in  two  counts,  the  de« !  here  to  settled  rules  upon  the  construction  of 
fendant  pleaded  two  pleaa  to  the  first,  and '  statutes  relating  to  costs,— I  think  we  are  jus- 
one  plea  to  the  second  count.  Issues  were  j  *»fi«i>,  adhering  to  the  decision  in  Clarke 
joinelon  one  plea  to  the  first  count  and  ;;•  ^««<^ jve^  though  our  so  doing  should 
jvuTOim   wuc  |#ic»  wi  mi.  mDu  tA«*uv  ]iave  the  effect  of  indirectly,  or  even  directly, 

on  the  plea  to  the  second  count.  The .  ^^^rruling  a  considered  judgment  of  the  Coi^ 
Otherjjlea  to  the^fost^  count  was  demurred  ^  ^f  Exchequer,  more  especially  as  I  cannot  help 

thinking  that  that  Court  would  have  hesitated 
to  overrule  the  case  of  Bird  v.  Higginson,  if 
their  attention  had  been  called  to  the  fact  that 


to.  The  plaintiff  took  the  issues  of  fact  to 
trial,  and  a  verdict  was  found  for  the  plain- 
tiff on  the  issue  on  the  first  count  and  da- 
mages assessed ;  and  for  the  defendant  on 
the  issue  on  the  second  count.  Afterwards, 
on  the  demurrer  to  the  other  plea  to  the 
first  eount»  the  defendant  had  judgment 
We  next  torn  to  the  decisions  of  the 


they  were  also  overruling  the  case  of  Clarke  v. 
Allatt,  It  is  impossible  to  arrive  at  the  con- 
clusion we  arrive  at  in  this  case,  without  seeing 
that  we  do  in  fact  distinctly,— so  far,  at  least, 
as  this  Court  is  concerned,— overrule  Partridge 
V.  Gardner  and  Howell  v.  Bodbard:  it  will  be 


Court  of  Common  Pleas*  In  the  case  of 'necessary,  therefore,  to  examine  the  authorities, 
Clarke  v.  AUatt,  (4  C.  B.  Reports,  335.)  |  as  well  as  the  statute  itself  upon  which  they 
in  an  action  of  assumpsit  on  a  special  profess  to  be  founded,  in  order  to  see  that  we 
agreement,  the  defendant  pleaded  nan  as-  \  arrive  at  a  right  conclusion.  It  has  been  well 
Z^t  end  a  special  plea  to  the  whole ,  observed  bv  Mr.  Willes,  that  the 
.rof  acrion,  r^l  the  phuntiff  ^' \'^ ^;^:^i^^^ 

murred.  A  verdict  was  given  for  the  ■  ^^^^^  ^i^^  earliest  case  upon  the  subject,— 
plaintiff  on  the  tnal  of  the  issue  of  fact,  •  ^\^  Court  decided,  that,  under  circumstances 
with  51.  damaffea,  and  the  defendant  after- '  like  those  of  the  present  case,  the  plaintiff  was 
wardaohtained  judgment  on  the  demurrer  entitled  to  costs.     And  in  Clarke  v.  Allatt, 

■   "    "       '      they  decided  in  accordance  with  that  view. 
Yates  V.  Gun  was  followed  by  JBird  v.  Higgin^ 


to  the  special  plea.~  It  was  held  that  the 


was  entitled  to  the  costs  of  the 
issue  of  fact. 

The  recent  case  of  Callander  v.  Howard, 
jnst  reported  in  the  10th  volume  of  the 
Common  Bench  Reports,  p.  30;2»  was  an 
iction  of  assumpsit  upon  certain  bills  of 
exchange,  with  a  count  for  goods  sold  and 


son,  whve  the  Court  of  Queen's  Bench  over- 
ruled a  case  of  Cooke  v.  Sayer,  2  Burr.  753 ;  2 
Wils.  85,  a  decision  of  their  own  Court,  which 
they  deemed  not  satisfactory.  I  was  concerned 
in  Bird  v.  Higginson,  and  I  know  that  the 
greatest  attention  was  paid  to  the  case  by 
Littledale,  J.,  by  whom  the  judgment  was  pre- 
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Lam  of  CoiU.-^Hiimuim  mi  QM0^  Appeal  in  ComUy  Ctmrts, 


in  nmkiaig  Ibe  nile  M* 
siioa  in  this  cast  abwdutCL 
Howard,  10  a  B.  302. 


CalioMdiBr 


pared.  Riokmimd  v.  Mmaim^  T  Xtflt,  USB, 
and  a  fltmilar  caae  of  Hoawrel^.  CAcdbVft  Saf. 
Bep.  260,  ware  there  teeated  by  the  Qmmi  M 
wholly  iaappUcable  to  the  qnestiaiii  befoie 
them :  those  cases  decided,  that,  wheve  a  plain- 
tiff is  entitled  to  judjf^meat  upon  the  whole 
record,  but,  hj  reason  of  some  eollatenil 
matter,  snchr  judgment  giwtn  him  no  eoste,  he 
is  not  entitled  to  cosin  tuukr  the  Stofeote  of 
Awe.  I  think  the  caae  of  Aar teoa^  t.  Mm" 
jea  does  not  hear  the  conatmction  which  the 
Court  of  Ezcheqiaer  have  put  upon  it.  They 
say  that  the  conclusion  drawn  in  Bird  v.  High 
^inton  is  not  warranted  by  the  cases,  and  is 
•opposed  to  the  estabhshed  construction  of  the 
Statute  of  Anne,  and  that,  according'  to  that 
cottBtroetioo,  a  plaintiff  is  not  (under  the 
Statute  of  Anne)  entitled  to  tbs  covta  of  iaenea 
intet  fouikl  for  him,  unless  some  iasne  in 
fact  has  been  found  for  the  defendant  also.  It 
seems  to  me  that  that  argument  received  the 
correct  answer,  in  what  fell  from  my  brother 
JViUianu  in  the  course  of  this  discussion.  If 
the   Statute 

cases  where  the  _  _ 

ataetute,  would  get  no  oosU,  it' follows  that  the  qB;  after  the  Judge  had  taken  time  to  coasider, 
plaintiff  m  the  case  of  JRtcAmoac^  v.  Joknson  Jand  before  rtie  judge  had  dclSvered  hisverdicl, 
could  not  have  been  entitled  to  coats  under  it;  i  cq^\^  ^  nonsniied ;  and  whether  the  Judve 
because  he  had  his  judgment  upon  all  the  r  }iadf  powtr  to  dfrect  a  nonsuit,  ac«ordiiig  to  tie 
issues,  and  consequently  would  have  had  his  j  j^^ts  of  l^riiament  which  regulate  the  Gouity 
costs,  but  for  the  certificate  which  deprived ;  QoupI^. 

him  of  the  benefit  of  the  Statute  of  Gloucester.  ^  /^%  Common  Law,  whenever  the  plaintiff 
That  clearly  shows  that  Richmond  v.  Johnson 


NONSUITS  AND  COSTS  OF  APPEAL 
IN  COUNTY  COURTS. 

It  is  now  settled  that  the  Judge  of  a 
County  Court  has  power  to  nonsuit  the 
plaintiff  in  all  cases  in  which  the  Judge  of 
a  Superior  Court  can  do  so ;  and  on  an 
appeal  from  the  County  Cour^  the  success- 
ful party,  as  a  general  rule,  is  entitled  to 
costs.  These  points  were  considered  and 
dedded  by  the  Court  of  Exdiequer  in  a 
case  rocentlj  reported.  Mr.  Baron  Parke, 
in  his  judgment,  said — 

^This  cats  was  argued  befbns  mybnrthlr 
Martin  and  myself  at  the  SiUinga  after  last 
Trinity  Term.  The  question  was,  whether  er 
of  Anne  is  applicable  onljr  to !  not  the  plaintiff  in  an  action  for  money  bad 
he  plaintiff,  independently  of^that '  and  received,  in  which  there  was  a  plea  ot  set- 


has  no  bearing  whatever  upon  the  cases  of 
Partridge  v.  Gardner  and  Howeil  v.  Rftdbard* 
And  there  is  nothing  in  the  statute  that  is  in- 
consistent with  this  view.  The  4th  section 
enacts,  that  it  shall  be  lawful  for  any  defend- 
ant or  tenant  in  any  action  or  suit,  or  for  any 
plaintiff  in  replevin,  in  any  Court  of  Record, 
with  the  leave  of  the  same  Court,  to  plead  as 
many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence.  And,  to  prevent  a 
multinlicity  of  frivolous  pleas,  the  5m  section 
proviaes, '  that,  if  any  such  matter  shall,  i:q^n 
a  demurrer  joined,  be  judged  insufficient, 
coats  shall  be  given  at  the  discretion  of  the 
Conrt ;  or,  if  a  verdict  shall  be  found  upon 
any  issue  in  the  said  cause,  for  the  plaintiff  or 
defendant,  costs  shall  be  also  given  in  like 
manner,  unless  the  Judge  who  tried  the  said 
issue,  shall  certify  that  the  said  defendant 
or  tenant,  or  plaintiff  in  replevin,  had  a  pro- 
bable cause  to  plead  such  matter  which  upon 
the  said  issue  snail  be  found  against  him.'  In 
other  words,  a  defendant  who  chooses  to  plead 
frivolous  pleas,  must  pay  the  coats  occasioacd 
by  his  BO  doing,  even  tlhough  he  has  judgment 
on  other  issues,  which  go  to  the  wholecauss  of 
action.  For  these  reasons^  it  seems  to  me  that 
the  trne  construction  of  the  Statute  of  Anne 
well  warrants  the  dedsioQ  in  BM  V.  Uig^- 
$om  and  CUirke  v.  ABktii  and  that  the  eaaes 
upon  which  the  Conit  of  Kxcbequer  retjf  io  r 

Airtridgey.  Oardner  and  Howott  v.  RodiSttdiu^  rz'^'"/    Z — ^^  ^'. ,,'  :  .^x  #-«»ir 

do  not  justify  the  conclusion  they  there  cams  .opinion in  favour  ^the  W«"^^^^^^; 
^         '• '  -  '^time.  to  Gonsuft  Ae  JaS^  of  the  o^r 


onght  to  appear  in  Court,  he  was  at  liberty  to 
withdraw:  Co.  Litt.  138,  b.,  139,  a.  IntEe 
present  case,  when  the  Judge  was  about  to  de- 
ttverhis  opinion,  and  indeed  by  thepenmssit* 
of  the  Juc^,  the  plfdntiff  withdrew. 

*'We  hwn  looked  through  the  Oowrty 
CewTt  Acts,  hut  da  not  fiad  aftf  ekase  con- 
tained in  them  that  prohibits  the  pluntiff  fiem 
exercising  this  Ccuamon  Law  nghL  We 
therefore  think  ihat  in  this  ease  the  pkintiff 
was  at  liberty  to  be  nonsuited,  and  that  Ae 
Judge  was  right  in  permitting  him  to  be  non- 
suited. 

"We  have  also  tsfeeti  fStit pohit  with  retpKt 
Io  the  easts  of  the  appeal  into  onr  coasiden- 
tioii,  and  have  consulted  some  of  the  memhors 
^  this  Court  and  other  Judges^  afid  me 
opinion  of  all  of  them  is,  that  in  these  eases 
the  costs  of  the  appeal  ought  to  follow  the  fs- 
suit;  if  the  appellant  succeeds,  he  ought  to 
have  the  costs ;  if  the  respondent  succeeds,  he 
ought  to  have  the  costs.  If  the  appcflsBtJg 
not  Io  have  the  coste  when  the  Jndge  iswnmgj 
'the  effect  would  be  a  demsl  of  Jnstieer  iaa 
€i»ttnty  Cewt^  t)»  easts  axe  otos  maish  iBff« 
iosportant  in  amount  than  the  debt  itsei&  In 
this  case^  w«  are  of  opinion  that  the  respondsnt 
n  entitled  to  costs  J*  Mohuaon  v.  Ltmente,  7 
Exch.  R.  123.^ 


to.    Upon 
authority^ 


plc^  thefefbre,  as  weB  as  npoi» 
no  violence  toihe 


In  a  sahsequanC  case,  on  an  appeal  from 


Ootires,  m  order  thM  a  genetalnde  migbi 


JfaMMft»aMlCbrtft»Cbw»OBMH^    nmtkiBm^Bmk.LMmCmmUttHnAei.     1ST 


be  adopted   as   t« 
Parke,  B.,  said-*-* 


the  coats  of  appeal. 


"  We  have  consolted  the  Judf^ee  of  the  other 
Courtflj  and  they  are  all  of  opinion  that  the 
coetB  of  the  appeal  ought  to  follow  the  event. 
It  was  so  decided  by  tibis  Court  in  the  case  of 
Robinson  v.  hawrenc'e  ;  and  indeed,  if  the  ap- 
pellant did  not  have  his  costs  when  the  Judge 
was  wrong,  there  would  be  a  manifest  failure 
of  jostice.     Huntv.  Wray,  7  Exch.  R.  135,  a. 


DOUBTS  OX  THE  BA>rKRUPT  LAW 
CONSOLIDATION  ACT. 

7b  th€  Editor  of  Me  Legal  Observer. 

Sir,— Your  Correspondent,  Querist,  (L.  O. 
543,)  inquires,  where  are  the  Rules  and  Orders 
framed  in  pursuance  of  the  Bankrupt  Law 
Consolidation  Act,  1849  i  Perhaps  yoor  Cor- 
respondent is  not  aware  that  an  order  was 
signed  by  certain  of  the  Commissioners,  which 
re-enacts  en  masse  all  the  Ruke  and  Orders  in 
Bankruptcy  which  were  in  force  at  the  time 
the  Bankrupt  Law  Consolidation  Act,  1849, 
came  into  operation,  with  a  saving  clause  that 
tiiey  are  only  to  be  in  force  so  far  as  they  are 
not  inconaistent  with  the  Bankmpt  Law  Con- 
solidation Act,  1849,  and  which  Rules  and 
Orders  are  therebv  made  applicable  to  peti- 
tions for  adjudication  aa  well  as  to  Commis- 
sions and  fiats.  That  is,  notwithstanding  the 
inteolioQ  was  by  the  Consolidation  Act  to  get 
rid  of  doubt,  this  specimen  of  Rules  and  Orders 
will  show  how  effectually  it  haa  answered  its 
purpose.  This  veritable  specimen  of  neceeeary 
absurdity  came  under  my  notice  in  the  darkest 
and  dingiest  office  of  the  Court  of  Bankruptcy, 
(I  need  hardly  say  I  mean  the  Taxing  Office,) 
where  a  copy  is  affixed  to  the  side  of  Uie  room. 
I  know  not  if  there  are  any  others,  but  per- 
haps by  the  fractional  contribution,  of  your 
Correspondents  the  matter  may  be  somewhat 
elacidated. 

Another  specimen  of  the  effect  of  the  Con« 
aoIidatloD  Act  is  the  state  of  the  law  of  jndg- 
meate  by  c<iiiaent.  The  practice  ii  only  to 
He  a  copy  of  the  order,  &c.,  in  cases  where  the 
defendant  is  apparently  a  trader  within  the 
meaning  of  the  Consolidation  Act.  It  is  a 
question  of  great  nicety,  and  ia  important  as 
tffecLing  with  doubt  those  securities  hitherto 
considered  aa  of  the  highest  class.  Before  the 
CoQsoUdation  Act,  a  warrant  of  attorney  not 
filed  in  accordance  with  the  requiramenta  of 
the  various  Acts  of  Parliaaent  waa  valid  as 
against  all  parties,  except  assignees  of  bank* 
nipts,  aasignees  of  insolvents,  and  creditors  of 
ioaolvenU,  ^under  1  Ic  a  Vict.  c.  110,)  and  the 
Dsrty  giving  the  same  (See  Chit.  N.  P.  869). 
Bat  the  Consolidation  Act  baa  entirely  altered 
ths  rule  aa  to  filhig ;  thus  by  s*  135, — "  Every 
warrant  of  attorney,  cognovit,  or  consent  given 
liyany  bankrupt  (within  two  iQontha  of  the 
tiiag  of  a  petitiod  for  adjudication)  f or  an  aa. 
teoedent  debt  ia  mU  and  fiMd("  by  s*  136,. 
^ery  warrant  of  attofSMy  #r 


filed  wiaUn  21  days  after  eseeutioa  theroot 
porsoant  to  3  Geo.  4,  c.  39.  ahaM  be  doemad 
^  fraadolent  and  void  to  all  inleata  and  por- 
poaca  whatsoever;"  and  the  137th section  puila 
indgea'  Orders  anade  by  eonaent  oa  the  aaaaa 
footing  as  warranta  of  attorney  aad  eognonla, 
and  extenda  cnactmenta  of  3  Geo.  4,  c.  39*  and 
6  &  7  Vict,  to  such  Judges'  Orders.  Now, 
therefore.  Judges*  Orders  by  consent  not  filed 
are  ¥oid  as  againat  asaignees  of  bankrupts  and 
insolvents  under  7  G.  4,  c  57,  the  1  &  2  Vict* 
c.  110,  the  6  &  7  Vict.,  and  the  7  &  8  Vict. 
e.96. 

It  may,  however,  be  contended  that  the  Con- 
solidation Act  did  not  intend  to  render  wai>- 
rants  of  attorney  and  Judges'  Orders  void  aa 
against  insolvents,  because  it  is  only  a  Benfc- 
rnptcy  Act,  and  not  an  Insolvent  Act;  but 
ahoold  even  this  be  conceded,  the  point  is  atill 
in  doubt:  thus,  every  order,  &c.,  must  be 
filed  to  be  good  as  against  traders  subject  to 
the  Law  of  Bankruptcy — but  there  ia  no  pro- 
hibition against  anv  person  trading,  nor  ia 
there  any  law  to  make  a  man  openly  avow  hia 
trade,  and  the  consequence  is,  that  adthough  aa 
attorney  may  become  a  bankrupt  as  a  scrivenai^ 
yet  a  plaintiff  filing  an  order  against  an  attor- 
ney defendant,  would  not  be  allowed  the  coeta 
of  it^  because  it  ie  mot  apparently  neceaaary* 
Again,  a  barrister  may  be  a  bankrupt  aa  a 
builder,  and  even  a  noble  lord  may  be  a  bank- 
rupt aa  a  dealei*  in  horses.  These  are  facts  not 
fictions,  and  are  precedents  in  iaw  and  theaa 
peculiarities  of  latent  trading  as  here  instaooed, 
are  capable  of  extensive  application. 

It  appears,  therefore,  that  judgooenta  an 
ordeas  by  eonaent  are  rendered  oif  doubtfnl 
value.  The  Consolidation  Act  ia  indefinite,  lo 
aay  the  least  of  it,  and  the  narrow  interpretation 
put  upon  it  leads  only  to  obscurity,  aa  the  Act 
declares  "  all  judgments  are  void  in  certain 
cases/'  The  Law  aays,  because  the  Act  which 
declarea  this  ia  a  Bankruptcy  Act,  therefore  the 
Act  should  be  interpreted,  *'  In  cases  ofhaak^ 
reqUcy  all  judgments  by  consent  are  void  in 
certain  cases.'' 

Then,  with  regard  to  warranta  of  attoniey; 
before  the  Consolidation  Act,  if  judgment  were 
signed  upon  a  warrant  of  attorney  within  2 1 
days,  it  waa  not  necessary  to  file  an  affidavit  of 
execution,  now  it  appears  by  the  Consoiidatk>n 
Act  {AcramttMomd  another  v.  Hemaman)  that 
an  affidavit  of  execution  must  always  be  filed. 
This  is  an  importaiit  diflerence,  and  of  couraa 
consents  for  judgment  are  lial>le  to  the  sama 
regulations.  The  case  of  a  judgment  oa  an 
order  made  by  consent  in  the  ordinary  otaanar, 
ia  atill  more  complex,  for  the  order  ia  made  on 
the  consent  of  the  plainiiff,  and  is  not,  aa  by 
the  defendant,  an  order  obtatneii  by  eonaent  i 
althongh  it  may  be  said  that  the  taking  alepa 
Co  obtain  the  plaintiff's  consent,  is  a  proof  of 
that  which  may  be  equivalent  to  coosenL  Now» 
the  question  is^  Should  the  order  for  judgment 
when  obtained  on  the  cpnaent  of  the  pbinliff 
be  filed  ?  .1  need  hardly  say,  thaa  in  piaetica 
it  ia  never  done — and  yet  it  is  elear„  if  thia  be 
the  right  practice,  that  by  this  meana  jpdjT* 
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menu  may  be  obtained  in  defiance  of  the  Con- 
solidation Act.    . 

In  conclusion^  what  course  should  an  attor- 
ney adopt  to  avoid  the  liability  of  an  action  for 
negligence  ?  There  is  one  way — file  all  orders 
for  judgment — ^but  here  I  think  it  may  be  pro- 
per to  introduce  notice  of  a  petty  innovation — 


it  is  this :  in  the  Queen's  Bench  the  price 
of  filing  has  been  raised  from  1«.  to  2t.— 
probably  the  public  would  be  quite  satisfied 
with  papng  Is.,  at  any  rate^  the  novelty  is 
worth  some  notice  if  it  be  not  worthy  of  ex- 
planation. T.  H.  S. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION, 


Trinity  Tsrm,  1852. 


Names  of  Candidates. 
Abbott,  Charles  Edward 
Aodrews,  Edward . 
ArmstroDf?.  Charles 
ArnisoD,  William  Burnt 
Aston,  David 
Aekios,  John,  jun. 
Baddeley,  Thomas,  jun. . 
Bailey,  John  Hand 
Barker,  Charles  Munro 
Barlow,  Charles     •        • 
Barrett,  Charles  Prentice 
Baxter,  Dudley     . 
Baxter,  Robert  Dudley,  B.A 
Beaanont.  Henry  . 
Bickersteth,  John  Pares^  B.A 
Bridgtnao,  Joseph         • 
Capes,  Henry  Hawksley 
Carnell,  George  Frederick 
Chamberlin,  Charles  Henry 
Cbe^ne,  Talbot 
Christmas,  Ji^n  Sanders 
Clark,  John  . 
Clarke,  George       .        • 
Cook,  Charles  Henry     . 
Cooke,  Thomas  William  Tuhourdin 
Couttenay.  Richard       • 
Curtis,  Charles  John 
Curtis,  lliomas  John 
Daubeny,  Robert 
Drew,  Charles  Thomas 
Earle,  Charles 
£dell«  James 
Edwards,  Henrv  Richard 
Ellis,   William' MoretoD 
Fox,  John,  jun. 
Fryer,  William  •    . 
GaiukeU,  Alfred  Ashley 

Geoghegao,  Michael  John,  jun, 
Hamber,  Frederick  Marsh 
Hammond,   Henry,  jun. 
Heam,  Henry 
Hewitt,  William  Henry 
Holmes,  George  Penfold 
Httzley,  Frederick 
James,  Thomas 
JameSy  Thomas  Uoyd    • 
Jones,  Thomas        •        • 
Kent,  Edmund,  jun.      • 
Kent,  lliomas  Russel    • 
King,  William  Henry    • 
Kitchener,  William  Orbell 
Lett,  Edward 
Mender,  Charies  John    « 
Marshall,  Johtt  Stewart  • 
May,  Henry  . 
Newman,  Cberies  . 
Palmer,  Robert*  jun. 
Phillips,  Thomaa   • 


To  whom  Articled,  Assigned,  Sfc. 
Charlea  Hinnell 
George  Andrews 
George  Walford  Armstrong 
Laurence  Harrison 
George  Lockett  Robinson 
John  Atkina,  aen. 
Thomas  Bnddeley 
George  Marshall 
Joaeph  John  Wright 
John  Barlow 

Samuel  Gwinnett  Hornidge 
Stafford  Stratton  Baxter 
Robert  Baxter 
William  Nash  Oimway 
Richard  Radclitfe  ;  Andrew  Tucker  Squarey 
Samuel  Johnaon  Roberts 
William  Hirst 
Thomas  Carnell 

Samuel  Palmer ;  Henry  Palmer 
Legh  Richmond 
Kbenezer  Foster,  jun. 
William  Dadley 
Thomaa  Hyde 
Charles  Cook 

William  Everest;  James  Smith;  James  Curiie 
George  Atkinson 
Edmund  George  Randall 
Charles  Archer  Curtis 
John  Rocke  Hoyte 
Stephen  Williams 
George  Sperling 

Charles  Harvey ;   Laerence  Desbotough 
Timothy  Sun- 
Horatio  Barnett 
James  Saunders ;  John  Fox 
William  Latham 
Thomas   Px^er;    WilUatai   Senfaouse   Gsioksll; 

Thomas  Hajrris  Devoesbire 
Walter  Ephraim  Goatly 
Frederick  Dimsdsle 
Henry  Hammond,  sen, 
Hearn  and  Nelson 
Robert  Needham ;  John  Hewitt 
Edward  Cerleton  Holsies 
John  Buck  Lloyd 
Willibm  Fowler 
Edward  WaUwyn  Jesm 
Henry  Maybety 
Edwaid  Kent,  sen. 
Bezer  Blundell ;  Park  Nelson 
George  Bsrnsrd  Tovnsend 
William  Cripps  Kitchener 
Richard  Grose  Burfoot;  Edward  Thompson 
James  Josiab  Millard 
Ralph  Leigh 
John  Fraser 
John  Birks 

George-GiBOiide;  Rebett  Piiiiar 
Mark  Beauehamp  Peaoock 
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Names  nf  Candidate.  To  wkam  Articled,  Assigned,  4*c. 

Fhiflips,  VVflliam  Hoory Tbomai  Moss  Phillips 

Ponsonby.  John James  Hilton  Htilme 

Pocle,  Fen  wick  Thomas         •        •        .        .         •  'rhomu  Evered  Poole 

Preston,  Jobo        •••••••  Ibomas  >^tbam 

Raokis,  WillUni Edward  Geoige  Craig 

Keyoolds,  Reginald Thomas  Ed irards  ;  Charles  iulward  Ward 

Rodd,  Ricliard  Robinson       . '       .         .        .        .  Richard  Rodd 

Slater,  William,  jun William  Shiter 

Smith,  Sidney  Pbilip      ..••••  Richard  £d{:ar  Smith  ;  Thomas  Henry  Street 

Smitb,  William Henry  Dalies 

Staosfield,  John •         .  Thomas  Kdward  Hammerton 

Stereason,  James  Richard Charles  Falcon 

Steward,  Frederick  Fisher Henry  Perry;  Wilson  Perry;  George  Helder 

Stubbs«  Edirunl  Phillips Frederick  Scudamore 

Tarlor,  Mathew  William Richard  William  Fletcher  Beioley ;  Henry  Wel- 
lington Vallonce  ;  William  C  ox 

Thomas,  William  Thomas I^wia  Morris 

Turoer,  George William  Antiiony  Ueane  ;  Francis  Jos/? ^ Cotton 

Watesy  Edward George  Crafter;  Edward  Browne  Hook  ^ 

Weld,  Samuel George  Peter  De  Hhe  Philipe 

Welford,  Thomas  William Edward  Dawsoo  Welford  > 

Wilton,  Thomas .  John  Willim 

Wratislaw,  Theodore  Marc William  Ferdinand  Wratislaw;  Chas.  Petit    Allen 

William  Ferdinand  Wratislaw 

See  the  Questions,  p.  96,  ante. 


PERPETUAL  COMMISSIONER. 

Appointed  under  the  Fines'  and  Recoveries*  Act, 
with  date  when  gazetted. 

Boodle,  John,  Southampton,  in  and  for  the 
Town  and  County  of  the  Town  of  Southamp- 
toD>  also  in  and  for  the  County  of  Hants. 
June  18. 


MASTERS  EXTRAORDINARY    IN 
CHANCERY, 

From  April  20th,  to  June  ISth,  1853,  both 
inclmive,  with  dates  u^n  gazetted^ 

Hadfield,  Samuel,  Manchester.    June  4. 

Peacock,  William  Harrbon, Bamsley.  Jane 
15. 

Southern,  James,  Altrincham.    June  8. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  May  2Sth,  to  June  IBth,  1852,  both 
inclusive,  with  dates  when  gazetted. 

Atkinson,  John  Glenton,  and  George  Archer 
Smith,  Peterborough,  Attorneys  and  Solici- 
tors.   June  8. 

Edmonds,  Charles  Henry,  and  John  Jones, 
Eldon  Chambers,  DevereiUE  Court,  Temple, 
Attorneys  and  Solicitors.    June  t. 

Lamb,  George,  James  Brooks,  William 
Brooks,  William  Challis,  and  Walter  Charies 
Metcalfe,  Basingstoke  and  Odiham,  Attonie;^s 
and  Solicitors  (so  far  as  regards  the  said 
Walter  Charles  Metcalfe).    June  15. 

Reeves,  Orlando,  Archibald  Reeves,  and 
Henry  Channing,Tannton,  Attorneys  and  Soli> 
dtors  (so  far  as  regards  the  said  Orlando 
Beeves  and  Ardabild  Reeves).    June  8. 


STATE  OF  LAW  BILLS  IN  PARLIAMENT. 


H^avuiz  of  %axW. 

Suitors  in  Chancery  Relief,  Report  of 
Amendments  to  be  received. 

Equity  Jurisdiction  Improvement.  —  Lord 
Chancellor.  Commons  Amendments  to  be 
considered. 

County  Courts*  Extension.  —  Commons 
Amendments  agreed  to  with  Amendments. 

District  Courts  of  Bankruptcy  Abolition. — 
Lord  Brougham.     For  2nd  reading,  June  28. 

Ehifranchisement  of  Copyholds. — Lord  Cran- 
worth.     Passed, 

Patent  Law  Amendment.— Lord  Brougham. 
Passed. 

Corrupt  Practices  at  Elections. — Marquis  of 
Lansdowne.    Passed. 

Trustees  Act  Extension.~--4!x)rd  Cranworth. 
Passed. 

Commons'  Inclosure  Acts'  Extension. — ^The 
Lord  President.    For  3rd  reading,  June  25. 

Ecclesiastical  Courts  (Criminal  Jurisdiction). 
— Lord  Wodehouse.    Deferred. 

County  Rates— Earl  of  Chichester.  In  Com- 
mittee, June  25. 

Nisi  Prius  Officers. — Lord  Campbell.  For 
2nd  reading,  June  25. 

Poor  Law  Board  Continuance. — In  Commit- 
tee, June  25. 

Passengers' Act  Amendment. — Earl  of  Desart. 
Passed. 

General  Board  of  Health.— Earl  of  Shaftes- 
burv.    Passed. 

Turnpike  IVusts  Arrangement.— -Lord  Col- 
chester.   Passed. 

Friendly  Societies,  No.  2.— The  Lord  Privy 
Seal.    For  2nd  reading,  25th  June. 

Hottit  of  C0mnimu(» 

Masters  in  Chancery  Abolition.  —  Passed 
with  Amendments. 
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fS^iU'€bmuU(n  Cumn-. 
Cambrap  v.  Draper,    June  5,  1852. 

SUIT  BY  RESIDUARY  LEGATEE  AGAINST 
EXECUTORS.  —  INDEMNITY.  —  COSTS  OP 
SUIT. 

Executors  are  entitled  to  their  costs  of  suii 
on  behalf  of  the  residuary  legatee  for  pay- 
ment of  tlie  residue  where  it  does  not  appear 
they  have  acted  oppressively  in  requiring 
an  indemnity  before  parting  with  their  tes* 
tutor's  asjets. 

Therefore,  where  it  appeared  their  testator 
had  acted  as  administrator  to  his  brother 
and  as  executor  to  his  father,  and  had,  it 
was  suggested,  shortly  before  his  death, 
entered  into  a  large  contract,  they  were 
allowed  their  costs  where  they  had  refused 
to  pay  over  tlie  residue  {about  3,000/.)  na- 
less  a  sum  of  1,000/.  were  sujered  to  re- 
main  invested  for  20  years  to  answer  any 
claims  that  might  arise,  and  it  appearing 
the  plaintiff's  solicitor  had  assented  to  this, 
although  the  plaintiff  afterwards  declined 
to  accede  thereto. 

The  testator,  Mr.  Cambray,  died  in  Aufl^ust, 
1848,  having  by  his  will  appointed  the  defend- 
ants bis  executorp,  and  his  wife,  the  plairitiff, 
residuary  legatee.  In  April,  1849,  the  plaintiff 
applied  to  the  defendants  for  the  residue  of  tbe 
estate,  amounting  to  about  3,000/.,  but  they 
refused  to  pay  it  over,  unless  they  were  allowed 
to  retain  1,000/.  for  20  years,  to  meet  any 
claims  that  might  be  made  against  the  estate. 
It  appeared  that  the  testator  had  acted  as  ad- 
ministrator to  his  brother  and  executor  to  his 
fiather.  The  plaintiflfs  solicitor  had  agreed  to 
the  defendants'  proposal,  but  the  plaintiff  sub- 
sequentlv  refused  to  accede  to  the  retention  of 
the  fund  for  more  than  three  years,  and  on 
their  then  declining  to  pay  over  the  residue 
this  bill  was  filed.  All  the  debts  were  reported 
by  the  Master  to  have  been  paid  and  no  claims 
bad  been  made  on  the  estate. 

Bussell  for  the  plaintiff;  Bacon  and  Speed 
for  the  defendants,  apphed  for  their  costs  of 
suit. 

The  Vice-Chancellor  said,  that  in  accordance 
with  the  rule  of  executors  being  entitled  to  costs 
where  a  legatee  refused  to  release,  they  were 
not  bound,  as  there  might  be  claims,  to  part 
with  the  assets  without  an  indemnity,  and  had 
therefore  a  right  to  insist  on  protection.  In 
the  present  case  there  was  a  suggestion  that  the 
testator  had  shortly  before  his  death  entered 
into  a  large  contract,  and  it  also  appeared  he 
had  acted  as  administrator  to  his  brother  and 
as  executor  to  his  father.  Although  the  in- 
demnity required  was  larger  than  necessary, 
yet  the  plaintiff's  solicitor  had  agreed  to  the 
proposal,  and  they  coiild  therefore  be  said  to 
have  insisted  on  the  indemnity  oppressively. 
The  executors  would  accordingly  be  allowed 
their  costs. 


f^tce'Cfeanttlldr  HiiOfenaes. 
fVaUrou  v.  Sloper.    June  1, 1852. 

CLAlAf. — EaUITABLEMORTCAOSK.— LACHES 
IK  NOT  RETAINING  POSSESSION  OF  DE- 
POSITED  DEED. 

A  mortgagee  of  an  estate  deposited  his  mort" 
gage-deed  with  the  plaintiff  as  a  secwity 
for  a  debt,  but  afterwards  borrowed  it  on  an 
undertaking  under  the  pretence  qf  its  being 
necessary  on  the  sale  of  the  estate  to  which 
it  related,  and  upwards  qf  a  year  after- 
wards  he  deposited  it  wUh  P.  as  a  security 
for  a  loan :  Held,  dismissing  with  costs  fl 
claim  for  the  payment  out  qf  Court  of  a 
sum  paid  in  in  respect  of  the  mortgaget^s 
share  of  the  purchase^money,  that  the 
plaintiff  had  disentitled  himself  to  relief, 
by  his  laches  in  not  peremptorily  demat^ 
ing  restitution  of  the  deed. 

This  was  a  claim  for  the  payment  out  of 
Court  to  the  plaintiff  of  a  sum  of  766/.  It  ap- 
peared that  a  Mr.  Sloper  had  mortgaged  cer- 
tain estates  to  a  Mr,  Sievewright  and  after- 
wards to  a  Mr.  Matthews,  and  that  Matthews 
had  deposited  the  mortgage^deed  with  the 
plaintiff  to  secure  the  repayment  of  a  debt  to 
him  of  3,300/.  Matthews  in  April,  1842,  ap- 
plied to  the  plaintiff  to  borrow  the  deed,  stat- 
ing the  estates  to  which  it  related  were  to  be 
sold  and  it  was  necessary  to  complete  the  tide, 
and  it  was  accordingly  lent  upon  an  undertak- 
ing. In  1846,  Matthews  became  bankrupt, 
the  deed  never  having  been  returned  to  the 
plaintiff,  but  having  as  it  appeared  been  de- 
posited with  a  Mr.  Pinkney  as  a  security  for 
moneys  advanced  by  him  to  Matthews.  Upon 
the  sale  of  the  estates,  Matthews'  share  was 
paid  into  Court,  whereupon  this  claim  was 
filed. 

Bethell  and  Roaers  for  the  plaintiff  in  sup- 
port; Stuart  and  Shapter  for  Mr.  Pinkney, 
contr^ ;  Giffard  for  the  assignees ;  /.  T.  Wood 
for  other  parties. 

The  Fice-Chancellor  said,  that  as  the  deed 
had  not  been  deposited  with  Mr.  Pinkney  till 
more  than  a  year  after  the  plaintiff  had  lent  it 
to  Matthews,  he  had  been  guilty  of  great  neg- 
ligence in  not  peremptorily  demanding  its  re- 
stitution before  that  time,  and  the  claim  most 
therefore  be  dismissed,  with  costs. 


Oia'Cfixticrnor  pnter* 

Howard  v.  Wheatlen.    Feb.  28 ;  May  24, 1852. 

JOINT-STOCK  companies'  WINDINO-UP  ACT. 

— right  op  creditor  against  public 
officer  to  prove  against  deceased 
mrmber's  estate. 

A  creditor  obtained  a  Judgment  in  April, 
1848,  a^atiM/  the  public  qgicerofajoint' 
stock  banking  company,  of  which  the  testa* 
tor  was  a  registered  member  until  his  death 
in  December,  1847.  A  decree  for  the  ad* 
ministration  of  his  estate  was  made  in  Be* 
cember,  1848,  and  the  creditor  presents 
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his  petition  for  leave  to  go  in  under  the 
decree,  to  praoe  the  amount  of  his  judgment 
debt :  Held,  that  the  case  was  governed  by 
the0^7  Geo.  4,  c.  46,  and  that  therefore 
it  was  necessary  to  show  that  the  petitioner 
had  proceeded  ineffectually  under  sect.  13, 
against  the  members  for  the  time  being  6f 
the  partnership,  and  this  not  having  been 
shown  to  have  been  done,  the  petition  was 
accordingly  dismissed,  but  without  costs. 

This  was  a  petition  on  behalf  of  Mr.  George 
Wilson,  who  had,  in  April,  1848,  recovered 
judgment  in  an  action  at  lawe^ainst  the  public 
officer  of  the  Newcastle,  Shields,  and  Suoder- 
hnd  Union  Joint«Stock  Banking  Company, 
for  leave  to  go  in  before  the  Master  and  prove 
as  a  creditor  for  the  amount  of  the  judgment 
debt  under  the  decree,  which  had  been  made 
in  December,  1848,  in  this  suit,  for  the  admi- 
nistration of  the  estate  of  the  testator,  Joseph 
Elder,  who  was,  np  to  the  time  of  his  death  in 
December,  1847,  a  registered  member  of  the 
company. 

MaHns  and  ToUer  for  the  petitioner  in  sup- 
port ;  Kenypn  Parker,  W,  nislop  Clarke,  and 
W.  D,  Lewis,  contrft. 

Cur,  ad.  vult. 

The  VicC'ChanceUor  said,  that  independently 
of  the  6  &  7  Geo.  4,  c.  46,  the  case  would  have 
admitted  of  no  doubt,  and  that,  on  the  testator's 
death,  his  liability  on  the  contract  would  have 
ceased,  but  his  assets  have  continued  liable  to 
the  debt  due  to  the  petitioner.  In  this  case, 
however^  the  liabilities  were  regulated  by  the 
statute,  which,  by  the  13th  section,  provided 
that  a  creditor  of  the  partnership  was  in  the 
first  instance  to  issue  execution  agunst  the 
members  "  for  the  time  being  "  of  the  co-part- 
nership, or  as  decided  by  the  Court  of  Exche- 
rr  in  Dodgson  v.  Scott,  2  Exch.  R.  457,  at 
time  of  the  execution,  and  upon  its  proving 
insufficient,  execution  might  then  be  issued 
against  certain  persons  who  had  ceased  to  be 
members  before  that  time.  It  was  therefore 
necessaiy  to  show  that  this  liability  could  not 
be  satisfied  by  proceeding  against  those  who 
were  members  of  the  partnership  at  the  time, 
and  who  were  primarily  liable,*  and  the  pro- 
liso  was  applicable  to  the  case  of  a  deceased, 
as  much  as  to  that  of  a  retired  member.  As 
tins  had  not  been  shown,  there  could  be  no 
order  on  the  petition,  which  must  therefore  be 
dismissed,  bat  without  coBla. 


€anxt  of  tknttxCi  3Smt|, 
Howe  V.  Barber*    May  8 ;  June  2, 1852. 

TAXATION  OF  C08T8.  —  ALLOWANCE  TO 
PLAINTIFF  EXAMINED  AS  WITNESS  ON 
HIS  OWN    EBHAI.F, 

U^d,  (^charg'ng  without  costs  a  rule  for 
the  reviewal  of  the  taxation,)  that  the  Mas^ 
ter  had  properly  allowed  to  the  plaintiff  a 
SUM  qf40l.  for  subsistence  money  between 


See  Barker  r.  Buttress,  7  Bear.'  134. 


the  date  of  the  isstiing  of  the  writ  and  the 
tritBl  where  it  appeared  that  he  was  a  ne« 
cessary  and  material  witness,  and    that 
without  his  evidence  it  would  have  been  ne- 
cessary  to  issue  a  commission  for  the  exa^ 
mination   of  witnesses    abroad,   and    the 
pktiniiff  had  accordingly  remained  in  this 
eomUry  for  the  purpose. 
A  RULE  nisi  had  been  obtained  in  this  case 
on  April  17  last,  for  the  reviewal  of  the  taxa- 
tion of  the  plaintiflfs  costs  in  this  action,  which 
was  brought  by  the  plaintifiT,  a  master  mariner, 
to  recover  from  the  defendant  for  his  work  and 
labour  in  navigating  his  vessel  from  Valparaiso 
to  Lfiverpool.    It  appeared  that  the  plaintiff 
had  been  engaged  at  Valparaiso  by  the  defend- 
ant's agent  there,  upon  the  death  of  the  former 
master,  to  bring  the  vessel  home,  but  that  the 
defendant  upon  its  arrival  repudiated  his  ser- 
vices and  refused  to  remunerate  him  for  them; 
and  the  plaintiff  thereupon  brought  this  action 
and  obtained  a  verdict.    The  Master,  on  taxa- 
tion, had  allowed  a  sum  of  40Z.  to  the  plaintiff, 
who  had  remuned  in  this  country  from  the 
Isle  of  Man,  and  had  been  examined  as  a  wit- 
ness in  support  of  his  claim,  for  subsistence 
from  the  date  of  the  writ  on  September  29  last, 
to  the  day  of  trial  on  the  following  26th  Jan. 

iMsh  snowed  cause  against  the  rule ;    C/ft- 
thank,  contrii. 

Cur,  ad,  vult. 
The  Court  said,  that  although  the  practice  of 
allowing  costs  to  the  successful  party,  who  was 
examined  as  a  witness,  might  lead  to  incon- 
venience, the  Court  could  not  lay  down  the 
rule  that  such  costs  could  in  no  case  be  re- 
covered, as  a  party  might  be  both  a  necessary 
and  a  material  witness,  and  his  attendance 
might  not  only  obtain  justice  for  himself,  but 
also  lessen  the  expenses,  by  obviating  the  ne- 
cessity for  the  attendance  of  other  witnesses, 
or  of  issuing  a  commiesion  to  examine  them 
abroad.  In  the  present  case  the  plaintiflF  could 
only  make  out  his  claim  by  his  own  evidence 
or  by  issuing  a  commission,  and  having  there- 
fore remained  here  for  the  purpose  of  being 
examined,  the  Master  had  properly  made  the 
same  allowance  for  his  expenses  as  he  would 
have  made  to  a  third  person  who  might  have 
been  detained  under  similar  circumstances, 
{Berry  v.  Pratt,  1  B.  &  C.  276.)  The  rule 
would  therefore  be  discharged,  without  costs. 


Broughton  v.  Jackson.    April  23,  1852. 

ACTION   FOR  FALSE  IMPRISONMENT. — PLEA 
OF  JUSTIFICATION. 

Td  an  action  for  false  imprisonment  and  put' 
ting  the  plaintiff  in  irons,  the  defendant' 
justified  in  his  plea  thai  he  was  in  command 
qfa  ship  in  the  Royal  Navy  of  which  the 
plaintiff  was  steward,  and  as  such  had  ao^ 
cess  to  the  dejendanfs  cabin,  out  of  a  desk 
in  which  moneys  had  been  stolen,  and  that 
he  believing  no  other  person  could  have  had 
access  thereto  without  his  knowledge,  con^ 
fined  the  plaintiff,  and  afterwards,  on  m- 
vestigation,  discharged  him:    Held,   dis- 


lu 
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eharj^  a  rtiie  to  enter  the  verdiei  for  the 
plaintiff  nan  obstante  Teredicto,  that  a»  the 
plea  showed  a  reasonable  and  probable 
cause  for  suspicion,  it  was  a  sufficient  an- 
swer to  the  action,  and  that  as  the  plain- 
tiff'  had  not  new  assigned,  the  pntting  him 
in  irons  must,  after  verdict,  be  taken  to  be  \ 
a  reasonable  mode  qf  detention.  > 

This  was  a  role  nisi  granted  on  January  15 
last,  to  enter  judgment  for  the  plaintiff  non  • 
obstante  veremcto  in  this  action,  which  was 
brought  to  recover  damages  for  false  impri-' 
sonment  of  the  pluntiff  and  patting  him  in ' 
irons.     The  defendant  pleaded  that  he  was' 
Beutenant  in  the  Royal  Navy,  and  in  command 
of  the  Lucifer,  of  which  the  plaintiff  was  stew- 1 
ard,  and  as  such  had  access  to  the  defendant's  | 
cabin  and  the  charge  of  the  goods  therein,  and 


RAILWAY  COMPAKY.  —  LIABILITY  FOB  IN* 
8UFFICIXNT  FBNCX8  ADJOIN1KO  BAIL- 
WAY. — 8HBBP   KILLBD   BY  TBAUi. 

Sheep  strayed  into  afield  adjoining  the  de- 
fendants' railway,  and  thence  on  to  the  Une, 
and  were  killed :  Held,  that  as  the  defend- 
ants' liability  under  their  act  was  only  to 
repair  the  fence  adjoining  their  raOway, 
that  duty  was  only  enforceable  by  the  omer 
and  occupier  of  such  adjoining  close,  and 
that  the  plaintiff  being  a  mere  tre^asser, 
had  no  right  of  action  on  the  breach  qf 
duty.  In  an  action  to  recover  coaqfenia- 
tionfor  the  loss  of  the  sheep,  by  reascn  •/ 
the  inst^cient  fence  adfoining  the  railwaf, 
the  defendants  were  held  entUled  to  judg- 
ment* 

This  was  an  action  to  recover  compensatiOD 


that  two  sum  of  money  had  been  stolen  from  a  ^^^  ^^  ^^  ^  ^i^^  plaintiff's  sheep  on  the  de- 
desk  in  the  cabm.  and  th^  he  believmg  no  ^^^^^^>  valwKy,  It  appeared  that  tlie  sheep 
other  person  could  have  had  access  to  the  -       .  y    —     cf  ,  ,    ,  .j 

cabin  without  his  knowledge,  confined  him 
,  until  the  circumstances  could  be  investigated, 
but  that  after  making  such  investigation  he 
had  discharged  him.  The  defendant  haviiv 
obtained  a  verdict  on  this  plea,  this  rule  had 
been  granted. 

Keating  and  Pigott  now  showed  cause  on 
the  groimd  the  plea  was  a  sufficient  jiistifica- 
tion  for  the  imprisonment ;  Prideaux  in  sup- 
port of  the  rule. 

^  The  Court  said,  that  as  the  plea  stated  suffi- 
cient facts  to  raise  a  reasonable  and  probable 
ground  for  the  defendant's  suspicion,  and  it 
had  not  been  alleged  that  any  person  had 
access  to  the  cabin  on  whom  suspicion  could 
have  attached,  the  plea  was  sufficient.  As  to 
the  putting  in  irons,  that  must,  after  verdict, 
be  taken  to  be  a  reasonable  mode  of  detaining 
the  plaintiff  imtil  the  case  was  investigaited,  as 
the  plaintiff  might,  if  there  had  been  any  excess, 
have  new  assupied.  The  rule  would  therefore 
be  discharged. 


were  in  th«  plaintiff's  close,  and  had  ^s^^ 
by  reason  of  the  insufficient  fencing  into  afidd 
belonging  to  the  Great  Northern  Railway  Com- 
pany, imm^iately  adjoining  the  defendants 
line,  and  which  was  not  fenced  off  thercfros^ 
and  thence  on  to  the  railway,  and  were  killed 
by  a  train.  The  defendants  demurred  to  the 
declaration,  but  by  arrangement,  the  facts  were 
turned  into  the  form  of  a  special  case  for  tlic 
opinion  of  the  Court. 

T.  Chitty  for  the  phuntiff;  JosefA  Bromfx 
the  defendants. 

The  Court  said,  the  defendants'  liabihty  to 
repair  the  fence  of  the  adjoining  dose  under 
their  Act  of  Parliament  was  in  respect  of  the 
owner  and  occupier  of  the  close.  It  appeared, 
however,  that  the  sheep  had  got  on  the  railway 
and  been  killed  by  the  defect  of  the  fence  (d 
this  dose  between  the  plaintiff's  field,  and 
which  the  occupiers  thereof  were  bound  to  n- 
pair,  and  tiierefore,  as  the  plaintiff  had  no  fflp 
terest  in  that  close,  nor  any  licence  from  toe 
occupiers  to  put  his  sheep  there,  he  was  a  mert 
_  «  ^    ,   ^  ,.^     .     «  ,,  stranirer,  and  not  entitled  to  recover  for  dip 

JxmelS.--'Stewarty  Anglo  Caitfc^n^GoW^,  p^ret  v.  Sicroft,  1  Wms.  Sawf 

Mtmng  Company -- J ndgmeni  for  the  ^^^^^' U^l,  note  fbT.    The  defendants  weiB  acccrf- 

ants.  -  -  - 


—  18. — Regina  v.  Inhabitants  (f  the  County 
of  Southampton — Judgment  for  the  Crown. 

—  18. — Regina  v.  Same — ^Judgment  for  the 
Crown. 

—  18. — Regina  y,  5ame— Judgment  for  the 
defendants. 

—  18. — Maekemie  v.   SUgo  and  Shannon 
Railway  Company — Judgment  for  the  plaintiff. 

—  18. — Regina  v.  Justices  of  Middlesex^ 
Rule  discharged. 

— -  18. — Regina  v.  Commissioners  of  Insol- 
vent Debtors*  Court — Rule  refused  for  manda- 


ingly  entitled  to  judgment. 

June  «2.— Betofcflw  v.  Bus*— Jwdgmenl  fcr 
defendant  on  demurrer  to  replicsftion. 

—  22.— JJIsAer  v.  Bed— Judgment  for  » 
plaintiff.  .  .^ 

—  22.  —  Cannon  v.  Remmgton  —  PlakHia 
held  not  entitied  to  eeats  of  issue  in  this  acUoo 
of  formedon. 

—  22.— Hflfflion  V.  rempfemfln— Appeal  from 
Somersetshire  County  Court  at  Orewicenie, 
dismissed  with  costs. 


—  18. — Martin  v.  NiekoUs — On  demurrer 
to  plea,  judgment  for  defendant 


Cirminmi  9Ir»f . 

Bieketts  y.  East  and  West  India  Docks  and 
Bimnngham  Jundiom  Baiksoff  Company. 
April  27,  1852. 


Ctftittflg€»t>tiwy» 
Hoimesr.SimmmtlL    Uwtf7,nt^' 

ACTIOK  AOAINST  BTAKBHOLDBB.— A.GIIK»- 
MBNT  VNDB&  WHICH  MATCH  WAS  TO 
TAKE   PLACE.— STAMP. — FRAUD. 

Upm  the  lnit^nmtim.tofmmrasm 


Superior  ComrUi 

^mme^depowked  wUk  the  i^endmU,  ne 
ttmkeMder^m  a  troUmg  match  between  the 
pieiiUig^t  horse  and  a  knree  Monginp  to 
A.  T.,  an  ogreemeni  under  u^ieh  the  match 
was  to  take  place,  was  admitted  in  evidence 
as  part  cf  the  proof  of  a  fraud  which  had 
hten  practised  on  the  plaintiff,  by  passing 
off  another  horse  as  A.  T.  #,  and  the  objec- 
twn  waso\9erruledofitsnot  being  stamped: 
Held,  that  it  had  been  properly  admitted, 
and  a  rule  nisi  to  enter  a  nonsuit  was  dis- 
charged. 

This  was  a  rule  nisi  obtained  on  April  17 
las^  to  enter  a  nonsuit  on  leaFe  reserved.  The 
action  was  brought  to  recover  the  sum  of  lOOi., 
vhich  the  defendant  held  as  stakeholder,  on  a 
trotting  match  between  the  plaintiff's  horse  and 
that  of  a  Mr.  Alexander  Taylor,  under  a  written 
agreement.  It  appeared,  however,  that  Taylor 
had  fraudulently  passed  off  a  celebrated  AmerU 
can  trotter,  under  another  name,  whereby  the 
piaintiff^s  horse  lost.  Notice  was  then  given 
to  the  defendant  not  to  hand  over  the  stakes, 
and  upon  his  having  done  so  on  Taylor's  in- 
demnity, the  present  action  was  brought.  On 
the  trial  before  Cresswell,  J,,  at  the  Liverpool 
Assises,  the  agreement  was  admitted  in  evi- 
dence, although  without  a  stamp,  and  the 
plaintiff  obtained  a  verdict  subject  to  this  mo- 
tion. 

Knowles,  E.  James,  and  T.  Jones,  showed 
cause  against  the  rule,  which  was  supported  by 
WiUons,  S.  L.,  and  Henderson. 

ThQ  Court  said,  that  as  the  agreement  was 
not  intended  to  be  set  up  as  a  valid  instrument, 
hot  was  merely  put  in  as  a  part  of  the  proof  of 
ue  fraud  concocted  agamst  the  phiintiff,  it  had 
been  properly  admitted,  and  the  rule  was  there* 
fore  discharged. 


Chmahmr.^Am/d^ticiU  Digest. 


hU 


JRegina  v.  Nash.    May  29,  1852. 

IVBICTlf  INT  FOB  FOBOINO  AND  UTTSRINO 
TEAjrSFKK  OF  RAILWAY  SHARKS. —  RVI- 
DKRCR  OF  TRAN8FKR. —  INTENT  TO  DS- 
FRAUD. 

i  prisoner  was  indicted  for  forging  and  utter- 
i»g,  with  intent  to  defraud,  a  transfer  of 
raUway  shares.  The  shares  had  been  trans- 
ferred to  H.  {whose  name  was  forged)  by 
the  original  holder :  Held,  that  the  register 
of  shareholders  under  the  seal  of  the  com- 
pany was  properly  received  in  evidence  to 


ahow  H.  waa  a  shareholder,  without  [ 
the  tranter  to  him  from  the  former  hnUkr, 
and  that  the  ofenoe  was  complete,  and  a^f* 
ficient  to  mtpport  the  indictment  if  the 
prisoner  intended  to  defraud  some  one,  whi^ 
might  have  been  the  consequence  ef  his  act, 
and  the  conoiotion  was  qfirmed. 
This  was  an  indictment  af^ainst  the  prisoner 
for  having  forged  and  uttered,  with  intent  to 
defraud  a  transfer  of  196  shares  in  the  Wates- 
fofd,  Wexford,  Wicklow,  and  Dublin  Rulway 
way  Cmnpany.    On  the  trial  before  the  Re- 
corder, the  register  of  shareholders  under  tfctt 
seal  of  the  company,  was  received  in  evideooe, 
to  show  that  a  Mr.  Peter  Hanstock,  whose  8ig« 
nature  the  defendant  had  forged,  and  to  whom 
the  shares  in  question  had  been  transferred  by 
the  original  holder.  Captain  Owen,  was  regis- 
tered as  a  shareholder,  without  proving  such 
transfer.    It  appeared  that  the  shares  were  of 
no  marketable  value,  and  that  the  transfer  to 
Mr.  Hanstock  was  \vithout  consideration.   The 
jury  were  directed,  that  it  was  not  necessary  to 
find  an  intent  to  defraud  any  one  in  particular, 
but  that  they  must  hare  in  view  some  person 
who  would  necessarily  or  possibly  be  defrauded 
in  consequence  of  the  prisoner's  act,  and  that 
it  was  for  them  to  say  whether  Hanstock*  as 
the  party  to  whom  the  dividends  (if  any)  would 
legally  be  payable,  might  not  have  oeen  de- 
frauded if  the  circumstances  of  the  company, 
had  improved,  or  whether  the  company  might 
not  have  been  defrauded  if  they  had  been  Ted 
by  the  forgery  to  insert  the  name  of  another 
person  on  the  register. 

2).  D.  Keane,  for  the  prisoner,  contended  that 
the  register  was  not  properly  received  in  evi- 
dence, and  that  it  was  necessary  to  prove  the 
transfer  to  Mr.  Hanstock. 

Ballantine  in  support  of  the  conviction. 
The  Court  said,  that  the  register  had  been 
properly  admitted,  and  that  it  was  not  necessary 
to  go  further  in  Hanstock's  title,  and  that  the 
offence  was  complete  if  the  prisoner  intended 
to  defraud  some  one,  which  might  have  been 
the  consequence  of  l^s  act,  and  the  conviction 
was  affirmed. 

June  16. — Fishmongers'  Company  v.  Dims* 
dale — On  error  from  Common  Pleas,  venire  da 
novo. 

—  16,  \7'— Great  Northern  Railway  Con^ 
pany  v.  Harrison  and  others — Judgment  of  the 
Court  of  Common  Pleas  affirmed. 

—  81. — Heathy,  Unwin — Venire  de  novo* 


ANALYTfCAL   DIGEST   OF  CASE«, 

REPORTED  IN  ALL  THB  COURTS* 


{Tor  die  previons  Sections  of  the  Digest  in 
ftuVohinie,  see 

Trivy  Council:  Appeals,  p.  17. 

House  of  Lords  :  Appeals,  p.  38. 
^>mrU  of  Equity : 

Con^tnnction  of  Btattttes,  p.  104. 


Law  of  Attorneys  and  Solicitors,  p.  125. 
Contributories  under  the  Winding*up  Act* 
p.  143.] 

LAW  OF  TRUSTEES. 

APPOtNTMBNT  OP  NEW  TRUSTEES. 

1.  Instead  of  lunatic. — Order  made  under  (ho 


1 
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Trustee  Act,  1850,  .appointing  a  new  ^stee 
and  vesting  the  trust  premises  in  him  jointly 
with  the  continuing  trustees,  in  a  case  where 
one  of  three  trustees  was  lunatic,  although  the 
will  contained  a  power  to  appoint  new  trustees. 
In  re  Daties,  3  M'N.  &  G.  278, 

2.  Settlement.-^PartiesbeneJlciattyMertgted. 
— »0n  a  petition  under  the  IVustee  Act,  1850, 
for  the  appointment  of  new  trustees  of  a  settle- 
ment, the  beneficial  interests  under  which  had 
been  made  the  subjects  of  marriage  settlements : 
Held,  that  the  original  cesttds  que  trustemt,  their 
husbands  and  wives,  and  the  trustees  of  their 
settlements,  sufficiently  represented  all  the 
parties  beneficisdly  interested.  In  re  Smyth's 
Thi$t,  2  De  G.  &  S.  781. 

3.  Effect  of  order  vextiny  estate  in  new  and 
cwitinuiny  trustee, — Where  there  are  several 
trustees,  one  of  whom  is  out  of  the  jurisdiction, 
and  a  new  trustee  is  appointed  by  the  Court  in 
his  place  under  the  Trustee  Act,  1850,  an  order 
vesting  the  trust  estate  in  the  new  and  con- 
tinuing trustees  will,  under  the  10th  section  of 
that  act,  have  the  effect  of  severing  the  joint- 
tenancy— Sem6^.  Ill  re  Watt's  Settlement,  9 
Hare^  ]06« 

4.  Jurisdiction, — Where  donee  of  power. — 
The  Court  has  not  jurisdiction  under  the 
Trustee  Act,  1850,  to  take  away  .the  power  of 
appointing  new  trustees  from  the  donee  of  the 
power,  where  the  donee  is  capable  of  exercising, 
and  willing  to  exercise,  the  power,  ahhougn 
such  donee  may  have  disclosed  an  intention  or 
desire  to  exercise  his  power  corruptly.  In  re 
Hodson's  Settlement,  9  Hare,  118. 

5.  Order  where  there  are  continuiny  trustees, 
without  the  vestiny  order. — Form  of  order  ap- 
pointing a  trustee  in  the  place  of  a  trustee  out 
of  the  jurisdiction,  where  there  is  another  and 
continuing  trustee,  and  the  vesting  order  is  not 
made.    In  re  Flyer's  Trust,  9  Hare,  220. 

6.  Copyhold. —  Form  of  order.  —  Form  of 
order  appointing  a  new  trustee  of  a  copyhold 
estate,  and  appointing  a  person  to  complete 
the  assurance  of  the  estate  to  such  new  trustee. 
In  re  Heys*  will,  9  Hare,  221. 

BANKRUPT. 

Indicted  for  non  surrender. — ^A  power  to  ap- 
point a  new  trustee  in  the  place  of  a  trustee 
who  should  become  incapable  to  act,  contem- 
plates the  personal  incapacitv  of  such  trustee ; 
and  therefore  a  trustee  who  nad  become  bank- 
rupt, and  been  indicted  for  not  surrendering  to 
the  fiat,  and  had  absconded,  was  held  not 
thereby  to  have  become  "  incapable  "  of  acting 
in  the  trust,  within  the  meaning  of  the  power. 
In  re  Watt's  settlement,  9  Hare,  106. 

BREACH   OF  TRUST. 

1.  In  advanciny  trust  funds  without  security, 
^Objection  as  to  want  of  proof  of  interest  of 
co-plaintiffs. —By  an  ante- nuptial  settlement,  a 
sum  of  stock  was  settled  upon  certain  trusts 
for  the  benefit  of  the  wife  and  children  of  the 
marriage.  The  settlement  contai^^rjl  ^^ers 
for  the  trustees  to  sell  the  ris;f  nnd  and  re- 
invest the  proceeds  n  Government  or  real  se- 


curities. By  a  contemporaneous  memorandmn, 
which  was  executed  by  the  father,  the  wife,  and 
the  intended  husband,  and  indorsed  tipon  the 
deed  of  settlement,  the  trustees  were  empowered 
to  advance  any  portion  of  the  trust  fund  to  the 
owners  or  lessees  of  Vauxhall  Gardens,  upon 
mortgage  either  as  first,  second,  or  third  mort- 
gagees, for  such  time  and  at  such  rate  of  in- 
terest as  the  trustees  might  think  fit.  The 
trustees  lent  the  whole  of  the  trust  fund  to 
three  persons,  who  afterwards  became  the 
joint  proprietors  of  and  partners  in  VauxhaU 
Gardens,  but  no  written  security  was  then 
taken  by  the  trustees.  One  of  the  three  pro- 
prietors of  Vauxhall  Gardens  subsequently 
retired  from  the  partnership.  Some  time 
afterwards,  the  trustees  obtained  a  covenant 
from  the  two  remaining  partners  to  surrender 
the  Vauxhall  Gardens  by  way  of  mortgage, 
subject  to  two  prior  charges.  This  mortgage 
eventually  proving  a  wholly  inadecjuate  se- 
curity for  the  trust  fund,  a  suit  was  institoted 
to  compel  the  trustees  to  reinstate  the  stock: 
Held,  that,  under  the  circumstances,  the  tnu- 
tees  must  be  considered  in  having  made  the 
advance  without  security,  and  in  having  after- 
wards accepted  the  covenant  of  two  onlv  of  the 
three  joint  debtors,  to  have  misapplied  the  tmst 
fund,  and  that  they  had  subjected  themselves 
to  the  liability  of  replacing  it. 

The  bill  was  filed  by  the  wife  and  children 
of  the  marriage,  but  there  was  no  evidence  in 
the  suit  that  the  children  were  in  fiact  the  chil- 
dren of  the  marriage.  The  answer  neither  ad- 
mitted nor  denied  the  allegation  in  the  bill  to 
that  effect.  An  objection  by  the  defendants, 
taken  for  the  first  time  on  the  re-hearing,  that 
it  did  not  appear  that  all  the  parties,  co-plain- 
tiffs, were  interested  in  the  suit,  and  that  the 
bill  ought  to  haye  been  dismissed,  was  over- 
ruled. 

Whether,  if  the  objection  had  been  taken  in 
proper  time  and  in  proper  form,  it  would  bare 
been  valid.     Quare, 

If  the  objection  had  been  open  to  the  de- 
fendants on  the  re-hearing  of  the  cause,  an 
afiSdavit  to  repel  it  would  have  been  admis- 
sible.   Fowler  v.  Reynal,  3  M*N.  &  G.  600. 

2.  Lapse  of  time.— Laches. — A  testator,  who 
died  in  1796,  gave  his  personal  estate  to  hij 
widow  for  life,  with  remainder  to  B,  B.  died 
in  1826,  and  the  widow  in  1849,  Tlie  plain- 
tififs  then  filed  a  bill  against  the  representatives 
of  the  executors,  to  make  them  liable  for  in- 
vesting in  5  per  cents.,  instead  of  in  consobi 
&c.  In  1837,  the  plaintiffs  had  notice  of  the 
state  of  the  investment:  Held,  that  they  were 
barred  by  laches  and  lapse  of  time.  Browne  v. 
Cross,  14  Beav.  105. 

3.  Improper  investment  of  fund.— An  estate 
of  the  value  of  80,000^.  was  subject  to  a  first 
mortgage  of  40,000/.,  and  to  two  others  for 
ll,000i.  and  6,800/.,  and  between  the  second 
and  third  there  v^as  a  dispute  as  to  priority.  A 
trustee  advanced  1,908/.  trust  money  on  the 
security  of  an  assigment  of  an  equal  amount  d 
the  6,800/. :  Held,  that  this  was  a  breach  of 
trust.     Norris  v.  Wriyht,  14  Beav.  291. 
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4.  lAabUUy  for  insuffMeni  security, — ^Trus- 
tees were  directed  by  a  will  to  place  the  trust 
moneTs  in  the  public  funds,  or  on  some  good 
and  approved  freehold  or  leasehold  securities, 
at  interest.  The  trustees,  acting  bond  fide,  had, 
in  1828,  uDon  the  report  of  a  surveyor,  (who 
had  valnea  the  property  at  3,500/.,  and  the 
annual  rental  at  175/.,)  lent  2,600/.,  part  of  the 
trnst  moneys,  upon  a  mortgiEige,  with  powers  of 
sale,  of  the  valued  property,  and  which  con- 
sisted of  four  freehold  messuages,  at  the  time 
in  an  unfinished  state,  the  actual  yearly  rent  of 
wliich  being  only  105/.  The  mortgagor  having 
become  insolvent,  the  trustees  sold  the  pro- 
perty in  1836,  which  then  realised  less  than  the 
amount  lent  by  353/.  4s.  2c/. ;  and  that  sum 
was  lost  to  the  estate.  In  a  suit  by  a  cestui 
que  trust,  the  Court  declined  to  charge  the 
trustee  with  the  loss^  and  allowed  them  their 
costs  of  suit,  and  their  costs,  charges,  and  ex- 
penses.   Jones  v.  Lewis,  3  JDe  G.  &  S.  471. 

COPYHOLD. 

Tender  of  deed  appointing  attorney  to  sur» 
rfli(/er.— The  tender  of  a  notice  requiring  a 
trustee  to  surrender  a  copyhold,  is  not  suffi- 
cient, within  the  17th  section  of  the  Trustee 
Act;  bat  the  tender  of  a  deed  appointing  an 
attorney  to  surrender  may  possibly  be  sufficient. 
BjovaUy  V.  Adams,  14  Beav.  130. 

And  see  Appointment  of  New  Trustee,  6; 
Married  Womaas. 

COSTS. 

1.  Of  proceedings  in  respect  of  sufficiency  of 
tert<rt(y. —Trustees  had  lent  monev  on  a  tech- 
nically insufficient  security.  In  the  Master's 
OfSce,  they  entered  into  evidence  to  prove  its 
sufficiency,  but  failed  ;  and  they  afterwards 
presentea  a  petition  for  calling  in  and  investing 
the  monev.  This  was  done,  and  no  loss  oc- 
curred :  Held,  that  the  trustees  were  entitled  to 
their  costs  of  both  proceedings.  Royds  v. 
^dt,  14  Beav.  54. 

2.  Suit  to  enforce  pre-existing  interests, — A 
party  becoming  a  trustee  under  a  deed  creating 
interests  already  existing,  may  be  liable  to  costs 
ia  a  suit  instituted  to  enforce  such  pre-existing 
interests  in  the  trust  property.  Heap  v.  Tonge, 
9  Hare,  105. 

3.  Trustee  and  cestui  que  trust. — Adverse 
^ms  to  trust  fund,— Retainer  of  trust  fund,— 
A  suggestion  by  the  trustees  of  a  fund,  that  the 
administrator  of  one  of  the  cestui  que  trusts, 
*bo,  in  that  character,  was  entitled  to  a  distri- 
bative  share  of  the  fund,  had  unfairly  obtained 
Ae  letters  of  administration  under  which  he 
claimed  such  share,  is  no  defence  in  this  Court 
to  the  claim  of  the  administrator ;  nor  is  it  a  | 
defence  for  trustees  to  suggest  that  a  deed,  { 
onder  which  the  plaintiff  derives  his  title  from  ' 
iht  cestui  que  trust,  was  founded  on  mistake,  or 
i«  otherwise  subject  to  be  displaced ;  for  it  is 
wntrary  to  the  course  of  the  Court  to  direct  an 
"iqmry  as  to  the  validity  or  invalidity  of  a  deed, 
upon  the  suggestion  in  the  answer  of  defend- 
ants, the  trustees  of  the  fund  to  which  it  relates, 
*here  the  ascertainment  of  the  validity  or  in- 


validity of  the  deed  is  not  essential  to  the  safety 
of  the  defendants  ;  and  the  fact  of  a  bill  having 
been  filed  to  set  aside  the  deed  under  which 
the  claim  is  made,  or  exclude  the  fund  in  ques- 
tion from  its  operation,  is  not  a  ground  upon 
which  the  trustees  can  resist  the  legal  title  to 
receive  the  fund;  for  the  Court  cannot  give 
the  plaintiff  in  such  other  suit  the  benefit  of  an 
injunction  to  protect  the  fund  upon  the  sug. 
gestion  in  the  answer  of  the  trustees ;  but  the 
existence  of  such  other  suit  entitles  the  tms- 
tees  to  retain  such  a  portion  of  the  trust  fund 
as  may  be  sufficient  to  answer  their  costs  of 
such  other  suit.  Devey  v.  Thornton,  9  Hare. 
222. 

Cases  cited  in  the  indgment:  Watkins  v.  Brent, 
1  Myl.  &  Cr.  97. 

4.  Acting  under  advice  of  counsel. — It  is  not, 
necessarily,  sufficient,  to  entitle  trustees  to  their 
costs  of  a  suit,  that  they  have  acted  \mder  the 
advice  of  counseL  Devey  v.  Thornton,  9  Hare, 
232. 

DIBCHAROB   OP  TRUSTEE. 

Jurisdietion, — ^A  trustee  paying  into  Court 
a  sum  of  money  under  the  Trustee  Relief  Act, 
(10  &  11  Vict.  c.  96),  although  such  sum  may 
be  less  than  the  amount  of  the  trust  fund  in  his 
hands,  is  discharged  as  to  the  money  so  paid 
in ;  and  after  such  payment  the  parties  bene- 
ficially interested  can  proceed  only  under  the 
Act  to  recover  the  money  so  paid  in ;  and  the 
ordinary  jurisdiction  of  the  Court,  as  against 
the  trustee,  is  confined  to  the  balance  which 
may  remain  due  from  the  trustee  in  respect  of 
the  trust  fund  after  such  pajrment.  Goods  v. 
fVest,  9  Hare,  378. 

JURISDICTION. 

1.  Lunatic.  —  Reference  to  Master.  —  The 
Lord  Chancellor  declined,  on  a  petition  under 
the  13  &  14  Vict.  c.  60,  8. 5,  to  order  the  trans- 
fer of  funds  standing  in  the  joint  names  of  the 
lunatic  and  another,  to  the  party  claiming  such 
transfer,  without  a  previous  reference  to  the 
Master.    In  re  Were,  3  M'N.  &  G.  233. 

2.  Lands  of  lunatic  in  Ireland. — The  Trustee 
Act,  1850,  does  not  give  to  the  Lord  Chancellor 
of  Great  Britain,  sitting  in  lunacy,  jurisdiction 
over  lands  in  Ireland.  In  re  Davies,  3  M*N. 
&  G.  278. 

And  see  Appointment  of  New  Trustee,  4 ; 
Discharge  of  Trustee. 

LIABILITY. 

Lynch* s  Act,  effect  of  on  liability  of  trustees 
as  to  propriety  of  investment, — Lynch's  Act  (4 
&  5  w.  4,  c.  29j)  only  relieves  a  trustee  from 
any  liability  in  respect  of  an  investment  in  Ire- 
land instead  of  England,  and  therefore  where, 
upon  petition,  under  the  act,  the  Court  sanc- 
tioned an  investment  which  was  made  without 
proper  evidence  of  value,  and  without  the  con- 
sent of  the  necessary  parties,  and  there  was  a 
loss,  the  trustees  were  held  liable  for  the  breach 
of  trust.     Norris  v.  Wright,  14  Beav.  291. 

Case  cited  in  the  judgment :   Exparte  French, 
7  Sim.  5ia. 
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LIMITATIONa,  STATUTB  OF. 

Heir  Mi  Law  amd  ptraomml  representatwe, — 
PeHHon  and  report  mi  hmaey, — A  petitioii  in 
IvDBcy,  after  the  death  of  the  kinatie,  bv  his 
cominittee,  and  a  reference  to  the  Master  there- 
on, followed  by  a  report,  finding  that  a  snm  of 
money  had  been  expended  by  the  committee  in 
maintenance  of  the  Innatic,  is  not  a  proceeding 
wkidi  will  take  the  claim  of  the  committee  out 
of  the  Statute  of  Limitationsy  as  against  the 
heir-at-law  of  the  lunatic,  who  was  not  a  party 
to  tile  application.  fViikinson  v.  WUkiiuon,  9 
Hare^  204. 

'  Cases  cited :    Marten  r.  Whichelo,  1  Cr.  &  Ph. 
S57  ;  Putman  t.  Bates,  3  Russ.  188. 

LUNATIC. 
See  Appointment  of  new  Trusteee,  I  «*  Juris- 
diction, 1,  2. 

MARRIED   WOMAN. 

Rrfusing  to  eonvep  copyholds  to  purchaser 
under  decree.  —  Vesting  order.  —  A  copyhold 
was  vested  in  a  married  woman.  It  was  sold 
under  a  decree  which  ordered  all  proper  parties 
to  join.  She  stated  in  writing  that  she  never 
would  surrender:  Held,  that  the  case  came 
within  the  Trustee  .\ct,  and  a  vesting  order 
was  made.    Rowley  v.  Adams,  14  Beav.  130. 

MORTGAQB. 

1 .  Vesting  order  in  executors  of  mortgagee, — 
Where  a  mortgagee  in  fee  (who  has  never  been 
in  possession  or  in  receipt  of  the  rents  and 
profits)  has  died  intestate  as  to  the  mortgaged 
hereditaments,  and  his  heir  cannot  be  found, 
theComt  may,  under  the  Trustee  Act,  1850, 
make  an  order  vesting  the  legal  estate  in  his 
executors.  In  re  Baden's  Trust,  exparte. 
Peach,  1  De  G.,  M'N.  &  G.  67. 

2.  Unknown  heir. — Unsatisfied  mortgage  — 
The  igth  section  of  the  Trustee  Act,  1850, 
does  not  enable  the  Court,  on  the  petition  of 
the  administrator  of  a  mortgagee  in  fee,  who 
has  died  intestate,  and  whose  heir  is  unknown, 
to  vest  the  mortgaged  estate  in  such  admini- 
strator, subject  to  the  equity  of  redemption, — 
the  mortgage  debt  remaining  unpaid.  In  re 
Mayrick's  Estate,  9  Hare,  1 16. 

3.  Second. —  Without  taking  the  legal  estate, 
— Whether  a  trustee  is  justified  in  lending 
trust-money  on  a  second  mortgage,  without 
obtaining  the  legal  estate,  qutere  ?  Norris  v. 
Wright,  14  Beav.  291. 

MULTIFARIOUSNESS. 

Petition  in  respect  of  several  lots  sold  under 
decree, — Where  an  estate  is  sold  in  lots  under 
a  decree,  one  petition  under  the  Trustee  Act, 
as  to  the  several  lots,  is  not  multifarious. 
Rowley  v.  Adams,  14  Beav.  130. 

PARTNERSHIP. 

CofUract  that  survioor  may  purchase  partner- 
ship property, — Exercise  of  power  to  purchase. 
-^Tiustee  and  cestui  que  trust.^Trustee  Act, 
lS60.'-Infant.— Petition  or  inofjon.— SM.— 
IWo  partners  in  a  brewary,  part  of  tha  pgro- 
perty  of  which  consisted  of  freehold  and  oopy- 


hcAd  estates,  covenanted  that  the  ramTor 
should  have  the  option  of  porchasing  tbi 
share  of  the  deceased  partner  in  the  property 
of  the  partnership,  at  a  valuation;  and  tha. 
survivor  accordingly  exercised  such  optioi^ 
and  paid  to  the  executors  of  the  deoeisei 
partner  the  amount  at  which  his  share  vai. 
valued.  The  share  of  the  deceased  paitQen 
and  his  legid  estate  in  part  of  the  fireehold  aai 
copyhold  estates  of  the  partnership  descendei 
or  became  vested  in  his  infant  heir;  but  tha 
Court  refused,  upon  petition  or  motion  under 
the  Trustee  Act,  1850,  without  suit,  to  decbia 
the  infant  heir  a  trustee  for  the  surviviBi 
partner.    In  re  Burt,  9  Hare,  289. 

PAUPKR. 

A  claimant  allowed  to  proceed  in  fwui 
pauperis  under  the  Trustee  Relief  Act  h  n 
Money,  13  fieav.  109. 

POWBR. 

1 .  Title. —  Vendor  and  Purchaser,— k  power 
of  sale  in  a  settlement,  was  given  to  /I.  and  £., 
the  trustees  to  preserve  contingent  remainders, 
and  the  survivors  of  them  and  the  executors  and ! 
administrators  of  the  survivor :  Held,  that  the 
trustees  appointed  by  the  Court  in  the  place  of  I 
A.  and  B.  could  not  exercise  the  power.  .V«- 
man  v.  Warner,  I  Sim.  N.  S.  457- 

Case  cited  in  the  judgment :  Townsend  v.  WiU  I 
son,  1  Barn.  &  Aid.  608.  | 

2.  Fit  and  proper  investment. — Onus  pro- 
handi, — It  is  the  duty  of  a  trustee  who  execates  I 
a  power,  to  show  that  he  has  complied  with  the  | 
exigencies  required  by  it.  So  where  he  variei 
the  investment  of  the  tmet  fund,  the  burden  of 
proof  lies  on  him  to  show,  that  it  is  a  fit  and 
proper  investment.  Norris  v.  Wright,  H 
Beav.  291. 

PURCHASRR. 

By  whom  petition  for  vesting  order  tobeprt' 
sented  ? — By  plaintiff  or  purchaser. — Whether, 
where  a  purchaser  has  paid  his  purchase  money 
into  Court,  the  petition  under  the  Trustee  Act, 
should  be  presented  by  the  plaintiiF  or  the  pur- 
chaser, guare  ?  But  held,  that  the  objection 
might  be  removed  by  making  them  co-peti- 
tioners.    Rowley  v.  Adams,  14  Beav.  130. 

SALE    OF    ENCUMBERED    ESTATES. 

Pending  suit.  —  Effect  of.  —  "  Without  pre> 
judice.'' — Pending  a  suit  to  make  trustees  liable 
for  the  improper  investment  of  trust  monies  on 
an  Irish  estate,  the  property  was  put  up  for 
sale  under  the  Encumbered  Estates'  Act,  and 
an  order  was  made  giving  the  trustees  liberty 
to  buy,  which  they  did :  Held,  that  this  order 
did  not  relieve  the  trustees  from  any  liability 
in  the  cause,  although  it  was  not  expected  to 
be  made  "without  prejudice."  Norris  v. 
Wright,  U  Beav.  291. 

TKSTINO  ORDBR. 

See  Appointment  of  New  Trustees,  3 ;  Mar- 
ried  Womasi:  Mortgage,  1;  Purchaser. 


She  3lfsal  ®tij$erlinrt 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCK 


SATURDAY,  JULY  3,  1852. 


»^«W»l»^»^<W» 


BBSULTS  OF  THE  SESSION. 
AMENDMENT  ACTS. 


LAW 


9iifCB  our  I«st  pabKcstton,  the  Session 
of  Ftrlbmenthas  not  only  been  braogbt  to 
a  close,  but  tfa«  PArliament  itself  has  been 
dissolved  and  the  ezcitemeat  of  a  general 
flection  baa  commenced* 

It  is  cerlainlysooiawhat  reaiarkabla  that 
the  latt  Sessiixi  ol*  an  expiring  ParliMiMnt 
*-«fter  witnessing:  the  aeeession  of  a  new 
iwtr  to  politiral  pcmer — should  be  dts* 
tinguished,  beyond  all  former  Sessions 
vithin  memory*  for  the  minberr  varictj, 
ud  importance' of  the  kgal  chaages  asoc- 
tiooed  by  the  Leg«il«ture^  The  eadiy  ex* 
pressed  detstminetion  of  the  headoif  the 
aMaistratioa^  to  arroid  the  totroductkm  of 
ay  measures-  calenUted  to  excke  poditieal 
wtossioB,  no  donb^  eaaUed  the  members 
of  her  Majesty's  present  GiovefDment  to 
<)noeiitvate  their  attentien  upon  the  legal 
«aKDdT.enteocmte»pUted  or  proposed  by 
tbeir  predecessors  in  oflSee,  and  the  late 
Attomey-Genend  (Sir  A.  Coekhnm),  in 
his  place  in  the  Hoose  of  Commons^  pi^  a 
^  graceful  tribute  to  the  spirit,  diligence, 
<Qd  saccess  with  which  tlie  preWnt  Chan- 
<eUor  and  the  other  members  of  the  Go- 
^ment  connected  with  the  Legal  Profea- 
sioD,  applied  themselves  to  the  subject  of 
kv  amendment.  It  is  but  justice,  too,  to 
&  Parfiament,  ell  the  acta  of  which  have  not 
hsd  our  unqualified  approval,  to  admit  that 
the  extensive  aheratioos  embodied  in  the 
nnons  measures  eonneeted  with  the  admi- 
lustntion  i^  the  Unr  were,  in  the  most 

C,  discussed,  daring  the  Session  which 
JQst  termiiMtcd,  with  tempenmct,  fair- 
11^1  nd  a  csmwendabb  Aseiies  of  party 
^rit 

That  the  rceulthae  been,  in  the  e^pregate, 
Sntifjing  to  all  who  desire  the  improve- 
°^t  of  our  legal  institataons,  may  at  oaoe 
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be  readily  conceded.  The  system  of  pro» 
cedare  in  the  Superior  Courts  of  CooBmon 
Law,  as  well  as  in  the  ("onrts  of  Equity, 
has  been  materially  simplitied  and  amended. 
The  monster  grievances  »t'  expense  and 
delay  which  marred  the  utility  of  the  Court 
of  Chancery  have  bsen  boldly  grappled 
with  by  the  L^slature.  Suitors  have  been, 
relieved  for  the  future  from  the  payment  of 
many  onerous  and  objectionable  fees,  and 
the  principle  that  the  salaries  of  judicial 
officers  should  be  treated  as  a  branch  of 
national  expenditure,  and  not  thrown  as  a 
burthen  upon  a  particular  class  of  indivi*> 
duAla»  has  been  fully  recognised.  The  Law 
with  respect  to  Patents,  to  Wills,  and  to 
Truatees,  has  been  amended ;  a  practicid 
measure  has  been  passed  for  the  enfran- 
chisement of  Copyholds ;  and  even  those  re* 
oently  established  tribunals,  the  County 
Courts,  have  not  been  overlooked,  but  have 
partaken  of  the  solicitude  with  which  the 
Legislature  regarded  every  proposal  for  the 
improvement  of  our  judicial  system. 

Without  any  disposition  or  design  to 
undervalue  the  legislative  results  of  the 
bygone  Sesaion,  from  the  operation  of  which 
we  anticipate  great  benefit  to  the  public,  it 
mny  nevertheless  be  doubted  whether  too 
much  was  not  undertaken  to  be  well  done. 
It  is  impossible  to  get  rid  of  the  apprehen- 
sion that  some  of  the  measures  to  which 
we  have  adverted  have  been  framed,  and, 
whet  is  still  more  dangerous,  altered,  with- 
out that  mature  deliberation  which  could 
alone  afford  a  guarantee  that  the  details  will 
prove  satisfactory  in  their  practical  opera- 
tion. In  more  than  one  instance,  the  Lord 
Chancellor,  whose  efibrts  to  master  and 
perfect  the  legal  measures  before  Parliament 
were  unremitting,  and  have  been  universally 
acknowledged,  frankly  declared,  that  the 
alternative  was  forced  upon  him,  either  to 
reject  measures  the  principles  of  which  he 
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approved,  or  to  accept  them  with  imperfec- 
tions of  detail  which  the  state  of  public 
basiness  made  it  impossible  to  correct.  In 
one  of  the  latest  debates  of  the  House  of 
Lords,  upon  a  consideration  of  the  amend- 
ments made  by  the  Commons  in  the  Equity 
Jurisdiction  Improrement  Bill,  the  Lord 
Chancellor  is  reported  to  have  thus  de- 
pressed himself: — 

"He  reffreltcd  to  find  that  the  House  of 
Commons  had  struck  out  a  clause  which  would 
hare  >{iven  power  to  a  Court  of  Law  to  send  a 
case  for  the  opinion  of  a  Court  of  Equity.  He 
had  proposed  that,  where  a  Judfre  found  the 
objection  raised  that  the  plaintiff's  title  was 
only  equitable,  then,  insteaa  of  all  the  expense 
of  the  action  beinpr  thrown  away,  the  Jud^e 
should  have  power  to  ask  the  opinion  of  a  Court 
of  Equity  whether  the  plaintiff  had  a  ri^rht  to 
the  lef^al  estate,  and,  if  that  Court  held  in  the 
affirmative,  the  Jud^e  might  order  a  verdict  to 
be  entered  for  the  plaintiff  notwithstandinjjr 
that  objection.  l*he  Commons  had  also  in- 
serted a  clause,  of  which  he  highly  disapproved, 
taking  away  from  Courts  of  Equity  the  power 
of  sending  cases  for  the  opinion  of  Courta  of 
Law — a  power  which  would  be  •  peculiarly  ad- 
vantageous under  the  new  system,  because  the 
Judge  in  his  chamber  ^ith  his  clerk  could  at 
once  settle  the  case.  It  was  seldom  that  in 
equity  you  could  get  a  pure  decision  upon  a 
pure  question  of  law  unembarrassed  by  the 
facts ;  and  the  abolition  of  the  power  in  ques- 
tion would  add  much  to  the  expense  to  which 
parties  would  be  put.  But,  though  he  disap- 
proved of  these  amendments,  he  was  not  dis- 
posed to  risk  the  Bill  by  asking  their  Lordships 
to  refuse  to  agree  to  them." 

On  the  same  evening,  Lord  Lyndhurst 
took  occasion,  upon  the  Commons'  amend- 
ments to  the  Suitors'  in  Chancery  Relief 
Bill  being  reported,  to  describe  the  mode 
in  which  alterations  were  introduced  at  the 
last  moment,  when  practically  there  was  no 
possibility  of  correcting  the  blunders  of 
haste  or  ignorance,  without  perilling  a  mea- 
sure in  the  general  expediency  of  which  all 
agreed.  His  lordship  is  understood  to  have 
said — 

"  He  wished  to  tmt  their  Lordships  on  their 
guard  a^ainKt  nil  hills  which  catne  up  at  n  late 
period  of  the  Session.  He  wished  also  to 
guard  their  Lordships  against  alterations  intro- 
duced at  the  last  stafire.  A  bill  went  through 
various  ttages  in  order  that  from  time  to  time 
the  matter  might  be  di^tcussed ;  but  sometimes 
it  happened  that  a  most  important  alteration 
crept  in  at  the  last  staire,  and  in  consequence 
individuals  and  the  public  were  subjected  to  the 
very  greatest  injustice.  He  awkcd  their  Lord- 
ships to  mark  this  case.  There  was  a  clause 
giving  to  a  certain  extent  retirements  to  officers 
in  the  Court  of  Chancery.  There  was  a  proviso 
most  properly  added  to  the  clause,  that  nothing 


therein  contained  should  affect  the  retiremeats 
given  by  former  AcU  of  Parliament  to  officers 
of  that  Court.  Nothing  could  be  more  josL 
Having  accepted  an  office  under  an  Act  of 
Parliament,  and  each  of  those  officers  having 
held  his  office  for  a  period  of  years,  it  was 
considered  by  them  as  a  vested  right.  It  was 
proper,  therefore,  in  this  bill,  to  put  in  a  pro- 
viso, that  what  was  stated  with  respect  to  re- 
tirements should  not  affect  those  persons. 
That  proviso  remained  in  the  bill  from  the  £nt 
to  the  second  reading,  through  the  Committee, 
and  afterwards,  he  could  not  say  when,  -either 
on  the  report  or  on  the  third  reading, — it  was 
cut  out.  A  person  interested  in  the  subject 
watched  the  progress  of  the  Bill  till  it  was  in 
Committee,  and  took  it  for  granted  that  the 
proviso  was  safe,  whereas  it  was  struck  out;  and 
what  was  the  consequence  ?  lliat  gentlemea 
who,  after  20  years'  service,  had  been  entitled  to 
retire  on  two-thirds  salary,  were  reduced  to  a 
retirement  of  one- half  that  amount.  There  were 
difficulties  in  restoring  the  proviso.  The  diffi- 
culties were  these — This  was  a  money  clause; 
the  claim  of  privilege  prevented  their  Lordshipa 
from  interposing  to  apply  a  remedy.  To  pre- 
vent that  injustice  he  should  not  have  hesitated 
to  go  directly  against  the  Bill,  thouffh  many  of 
its  provisions  had  bis  approval.  Fortunately, 
however,  it  was  contrived  by  a  aide  wind,  by  a 
species  of  ruachinery  which  he  could  not  well 
describe,  to  remedy  the  injustice  which  had 
been  proposed  to  be  done." 

It  is  to  be  hoped  that  these  oomplaiota, 
made  in  soberness  and  without  any  alloy  of 
party  spirit,  will  cause  more  attention  to  be 
directed  to  what  may  be  called  the  ma- 
chinery of  legislation,  and  that  some  rega* 
lations  may  be  suggested  during  the  next 
Session  to  afford  a  reasonable  time  for  the 
consideration  of  every  portion  of  that  which 
is  to  have  the  force  and  binding  authority 
of  law.  Be  this  as  it  may,  with  announce- 
ments such  as  those  cited,  from  individuals 
eminently  qualified  by  judgment  and  expe- 
rience to  deal  with  subjects  of  legal  amend- 
ment, it  is  impossible  to  exclude  the  appre- 
hension that  the  measures  to  which  such 
observations  were  applicable,  have  not,  la 
the  shape  in  which  they  passed  through 
Parliament,  received  that  mature  considera- 
tion essential  to  their  efficiency  and  ccr 
tainty  of  operation,  and  that  their  future 
work  ng  will  disclose  defects  which  a  little 
more  deliberation  might  have  prevented. 

It  is  proposed,  shortly  after  they  come 
from  the  Queen's  printer,  to  submit  to  our 
readers,  as  heretofore,  the  principal  Acts  oi 
the  Session,  involving  alterations  it^  ^"^ 
law,  with  such  remarks  as  mav  be  deemed 
necessary  or  useful,  and  if  in  the  course  ot 
those  commentaries  difficulties  are  pointed 
out,  or  objections  suggested,  it  must  not 
therefore  be  supposed  that  the  writers  are 
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insensible  to  the  benefits  conferred  upon 
the  jarisprudence  of  the  country  bj  the 
changes  that  have  been  introduced.  The 
Session  of  1852  will  be  memorable  as  the 
commencement  of  a  new  era,  but  the  mea- 
sures then  adopted  by  the  Legislature 
undoubtedly  will  reouire  in  a  future  Session 
to  be  amended  and  perfected.  To  point 
out  the  errors  and  defects  which  may  here- 
after be  amended,  is  to  assist  those  who 
desire  that  the  Acts  which  have  lately  ob- 
tained the  Royal  Assent  may  not  disappoint 
the  expectations  of  the  Legislature  and  the 
general  public. 

ALTERATIONS  IN  THE  COUNTY 
COURT  ADVOCACY  CLAUSE. 

It  does  not  appear  that  any  of  our  con- 
temporaries were  aware  of  the  alteration 
made  by  the  House  of  Lords  in  the  advo- 
cacy clause  of  the  County  Courts  Bill  after  it 
passed  the  House  of  Commons  on  the  1 7th 
June,  and  to  which  we  adverted  at  p.  149, 
in  our  last  Number.    The  clause  was  sent 
up  to  the   House  of  Lords  in  the  terms 
stated  at  p.  1 30,  with  various  amendments 
in  other  parts  of  the  bill.     As  then  passed, 
it  was  provided  in  substance  that  an  attor- 
ney of  one  of  the  Superior  Courts,  or  a  bar- 
rister retained  by  or  on  behalf  of  the  party, 
or  any  other  person  by  leave  of  the  Judge, 
might  address  the  Court.    Thus  the  tiffht  I 
of  audience  was  conferred  equally  on  bar- 1 
rister  and  attorney  (which  neither  of  them  ' 
before  possessed)  ;    but  leave  must  be  oh- ' 
tained  for  other  persons.     Now  the  altered 
clause  stands  as  follows :  — 

Afler  enacting  that  "  it  shall  be  lawful 
for  the  party  to  the  suit,  or  for  an  attorney 
of  one  of  her  Majesty's  Superior  Courts  of 
Record,"  the  following  words  in  the  House 
of  Commons'  clause  are  omitted, — "re- 
tained by  or  on  behalf  of  the  party  :^*  and 
this  restriction  introduced, — "being  an 
attorney  acting  generally  in  the  action  for 
9uch  party y  but  not  an  attorney  retained  as 
an  advocate  by  such  first  mentioned  attor- 
ney*^ Then  the  section  continues  as  be- 
fore,— "  or  for  a  barrister  retained  by  or  on 
behalf  of  the  party  on  either  side ;"  after 
which  the  following  words  are  transposed 
from  a  subsequent  part  of  the  former  clause 
to  this  place, — "but  without  any  right  of 
exclusive  or  pre-audience."  The  remain- 
der of  the  clause  remains  unaltered,  viz., — 
"  or  by  leave  of  the  Judge  for  any  other 
person  allowed  by  the  Judge  to  appear 
instead  of  the  party  to  address  the  Court, 
but  subject  to  such  regulations  as  the  Judge 


may  from  time  to  time  prescribe  for  the 
orderly  transaction  of  the  business  of  the 
Court." 

It  is  remarkable,  that  of  this  very  impor* 
taut  alterati6n  no  notice  whatever  was  given 
in  either  House ;  neither  of  the  intention  to 
propose  it  in  the  House  of  Lords,  nor  of 
the  terms  in  which  it  was  couched,  nor  of 
its  being  considered  in  the  House  of  Com- 
mons. Turning  to  the  several  entries  on 
the  minutes  of  proceedings  in  both  Houses, 
we  fipd  that  in  the  House  of  Lords,  on 
Thursday,  1 7th  June,  the  entry  is,—*'  Com- 
mons Amendments  to  be  considered  on 
Monday  next."  And  on  that  day  (the 
21st),  the  entry  is, — "Commons  Amend- 
ments considered  (according  to  order),  and 
agreed  to,  with  Amendments  ;  and  BUI  sent 
to  the  (/ommons." 

These  last  amendments  of  the  Lords  were 
not  printed,  and  by  whom  they  were  pro- 
posed does  not  appear  in  the  votes  or  pro- 
ceedings. 

Then  in  the  House  of  Commons,  the 
votes  and  proceedings  of  Thursday,  24th 
June,  contains  the  following  minute: — 
"Lords  Amendments  to  Amendments 
agreed  to,^'  No  notice  in  the  Commons, 
however,  was  given  of  these  amendments, 
or  of  their  nature,  or  of  the  time  when  they 
would  be  considered.  It  appears,  that  on 
the  same  evening  on  which  they  were  thus 
(without  notice)  "agreed  to,"  they  were 
returned  to  the  House  of  Lords,  and  on 
the  24th  the  minute  in  that  House  is  as 
follows  : — "  Returned  from  the  Commons 
with  the  Amendments  made  by  the  Lords 
to  the  Amendments  made  by  the  Commons 
to  the  Bill,  agreed  to:* 

Now,  it  may  be  very  proper  that  a  verbal 
amendment,  or  the  correction  of  an  error  or 
oversight,  should  be  made  without  notice  in 
the  last  stage  of  a  bill ;  but  it  is  surely  un- 
usual, and  certainly  improper,  that  a  sub- 
stantial alteration  should  be  made  without 
any  previous  notice  even  of  the  general 
nature  of  the  alteration,  to  say  nothing  of 
the  language  in  which  it  is  proposed  to 
effect  it. 

Here,  if  the  parties  who  at  the  last  mo- 
ment induced  some  member  of  the  House, 
on  an  erroneous  representation,  silently  to 
introduce  the  alteration,  have  successfully 
effected  their  object,  a  very  material  injury 
may  be  inflicted  on  the  suitor,  for  it  never 
could  be  the  intention  of  the  Legislature  to 
prevent  an  attorney  who  lives  at  a  distance 
from  the  town  where  the  County  Court  is 
held,  from  employing  another  attorney  as 
his  agent i  in  the  manner  which  is  invariably 
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recognised  m  the 'Saperior  Orarts  in  regard 
to  countrj  attorneys  and  their  London 
agents,  or  on  writs  of  trial  and  inquiry  be- 
fove  the  sheriff,  where  ^e  attorney  resides 
at «  difitance  or  is  unable  ta  attend. 

It  mill  irequentiy  be  an  unaeceaaary  ex- 
pense-to <sompel  the  attorney  *' acting  gene- 
rally in  the  action,*'  if  he  cimnot  attend 
personally,  to  pepare  a  brief  and  pay  the 
fee  of  counsel,  instead  of  instructing  some 
ot^er  attorney  practising  on  the  spot  to 
attend  for  him,  and  whidi  would  be  done 
without  any  additional  expense  to  the 
suitor. 

The  enaotment,  howerer,  restrains  only 
"'an  attorney  retained  as  an  advocate  by 
such  first-mentioned  attorney"  but  does 
not,  and  oertaiiily  might  not  to  restrain  tiie 
suitor  from  giving  a  retainer  to  another 
attorney,  when  he  finds  that  the  attorney 
he  first  employed  cannot  attend.  The 
client  is  surely  not  to  be  deprived  of  the 
right  to  change  his  attorney,  which  he  pos- 
sesses in  all  the  Superior  Courts,  in  order 
to  compel  the  employment  of  a  barrister. 
We  are  much  mistaken  if  the  surreptitious 
manner  in  which  the  alteration  in  question 
has  taken  place  will  not  be  condemned  by 
the  Bar  generally.  We  have  already  ob- 
served, that  the  heads  of  the  kw  unani- 
mously oondemn  any  alteration  in  the  long- 
established  usage  of  the  Profession  which 
requires  that  a  barrister  should  be  in- 
fltructed  by  an  attorney  and  cannot  receive 
a  brief  from  the  snitor. 


tomey,  should  only  be  exerdsed  far  tk 
legitimate  olijert  of  defeating  combinatioHs 
entered  into  by  a  class  of  praetitio&ers 
whom  it  has  lately  become  the  fashion  to 
describe  as  "  Attorney-^rfwcflfe*,"  instead 
of  Agents  of  Attorneys. 

Our  contemporary  the  Jurist  thus  refers 
to  the  supposed  efl^t  of  the  prorision  con- 
tained in  the  Ck)unty  Courts  further  Exten- 
tension  Act:— 


ETIQUETTE  OF  THE  BAR. 


ADVOCACY   VH  THB   eOUNTT  COT7ttT8. 

Although  all  our  legal  contemporaries 
consist  exclusively,  we  believe,  of  members 
of  the  Bar,  we  are  pleased  to  observe  no  one 
amongst  them  has  get  suggested  that  the 
Junior  Bar  should  consider  the  Tcpeal  of 
the  clause  in  the  Act  9  &  10  Vict.  c.  95,  re- 
quiring a  barrister  in  the  County  Courts  to 
be  instructed  by  an  attorney,  as  an  abroga- 
tion of  the  established  rule  of  etiqtrette 
which  restricts  a  barrister  from  acting  as 
an  advocate  without  the  intervention  of  an 
attorney.  The  efforts  made  to  obtain  the 
repeal  of  the  clause -referred  to,  ure  justified 
bj  our  contemporaries  upon  the  ground 
that  the  provision  contained  in  it  irfFected 
tfee  independence  of  the  Bar,  and  offensively 
interfered  with  what  should  be  left  to  pro- 
fessional regulation,  and  it  is  snggested  that 
the  licence  nuw  restored  to  the  Bar,  to  act 
without  the  intermediary  agency  of  an  at- 1 


The  business  in  the  County  Courts  will  be 
henceforth,  what  it  ought  to  be,  quite  open. 
If  the  attorneys  practi^ng  in  any  County  Coart 
can  satisfy  their  clients  that  they  do  not  require 
counsel,  it  is  quite  open  to  them  to  doeo;  and 
if  thae  is  fairly  done,  the  Bar  ougbt  not,  we 
think,  to  enter  into  an  unseemly  contest  for 
business  by  abrogating  their  general  rule  of 
not  taking  business  from  the  parties.  But  the 
suitor  will  no  longer  be  in  the  position  in  which 
he  is  now — that  if  the  attorneys  practising  in 
any  County  Court  choose  to  combine,  they  nucjr 
•ay  to  him  *  You  slmll  not  hare  couneel^-^foa 
may  have  our  services  or  go  without;  but  yoemU 
not  instruct  counsel,  and  yon  cannot*  Thii 
is  a  state  of  things  ,which  is  said  to  exist  in 
many  districts,  and  it  will  be  properly  destroyed 
by  the  intended  act.  We  trust  that  it  will 
have  no  further  or  greater  effect,  and  that  the 
result  will  be  the  restoration  of  that  proper  aod 
wholesome  feeling  between  the  Bar  and  the 
attorneys,  without  which  the  business  of  the 
public  cannot  be  well  transacted." 

The  danger  is,  that  the  existence  of  com- 
bination will  be  assumed  without  proof. 
The  junior  members  of  the  Bar,  desiroos 
of  practising  in  the  County  Courts,  are  to 
be  constituted  exclusive  Judges  of  the  06* 
casioti  when  it  is  proper  and  expedient  to 
accept  business  witnout  the  intervention  of 
attorneys.  Every  instance  in  which  a  bar- 
rister has  been  overlooked  and  an  attorn^ 
preferred  may  be  supposed  to  afford  evi- 
dence of  combination.  It  is  to  be  hoped, 
however,  that  discreet  -and  modemte  coun- 
sels will  generally  prevail,  and  that  ai 
invasion  of  the  pwmiee  of  one  bnmch  of 
the  Profession  by  the  other  'vrill  meet  wiA 
universal  discouragement. 


NEW  STATUTES  EFFECnXG  ALTERA- 
TIONS IN  THE  LAW. 

MUNICIPAL    COaPOtRATliarKs'     ACT 
AMSMDMEMXi 

15  ViCT.  c.  9. 

Reciting  5  &  6  W.  4,  c.  76 ;  3  &  4  Tict. 
c.  106. 

Proprietors  of  newspapers  not  to  be 
deemed  contractors  by  reason  of  jadvertise- 
ments;  s.  1. 

Suits  commenoed  for  certain  -pen^ities 


New  Sittiutts  ejfeetkig  AUeratUmi  tn  the  Lmo. 
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jxoAiu  ttnUfid  acts  jmkj  he  itajed  on  fMy- 
nent  of  4»0l&  out  of  poeket ;  «.  2« 

Suits,  &c.,  reoMMd  or  oontinued,  ma^ 
k  diso»iUiniied  4hi  pajraient  of  eotts  out  of 
poeket;  t.  3. 

€Qiirt  may  make  order  for  diMontiau* 
kg  aoit,  without  payment  of  oosts  ;  -s.  4. 

JufllgaMiitt  «ot  to  be  aiected  ;  s.  5. 

PrQprietprs  of  newspapers  not  disqualified 
from  election  to  municipal  offices  by  reason 
of  adTertisements,  &c. ;  s.  6. 

The  following  an?  the  sections  of  tbe 
ilct:— 
in  Act  fiiriher  to  explain  and  amend  the  Acts 

for  the  Regulation  of  Municipal  Oorponitionfi 

in  £ogkiid  and  Wales  and  in  Ireland. 

[ao<A  AprU,  1862.] 

Whereas  by  an  Act  passed  in  the  Session 
d  Parliament  bolden  rn  the  5  &  6  Wm.  4,  c. 
76,  intitnled  "  An  Act  to  provide  for  the  flegn- 
lation  of 'Miniietpal  Corporations  in  England 
nd  Wales,^  it  is  (among  other  things)  enacted, 
that  no  pemon  shall  he  qu^fied  to  be  elected 
or  to  be  a  comicnior  or  an  alderman  of  any 
borough  during  sacb  time  as  he  shall  have, 
directly  or  indirectly^  by  himeelf  orhis  partner, 
any  ehare  or  interest  in  any  contract  or  emoioy- 
went  with,  by,  or  on  behalfof  the  council  of  such 
bora^sh:  And  whereas  by  anotiier  Act  passed 
in  the  Session  of  Parliament  holden  m  the 
3& 4  Vkt.  c-  108,  nititttled  **  An  Act  for  the 
Regulation  of  Municipal  Corporations  in  Ire- 
land/'it  is  (among  otfier  things)  enacted^that 
no  person  sb^l  be  qualified  to  be  elected  or  to 
Ite  a  councillor,  or  an  alderman,  or  a  municipal 
eommissioner  of  any  borough,  during  such 
time  as  he  eball  have,  directly  or  indirectly,  by 
lumaelf  or  hia  partner,  any  share  or  interest  in 

acoolract  or  emi^jrment  with,  by,  or  on 
If  of  any  such  cooncil,  commissioners,  or 
diaritable  trustees  of  snch  borough  :  And 
^ereas  doubts  have  arisen  whether  the  said 
enactments  may  not  be  deemed  to  extend  to  the 
persons  hereinafter  mentioned,  and  i(  is  ex- 
pedient that  such  doubts  should  be  removed  : 
Beit-tiievefore  enacted, 

1.  That  from  and  after  the  passing  of  this 
Aet  ao  persoB  shall  be  deemed  to  bave  bad  or 
to  hare  an  intertst  in  a  contract  or  eo^doyment 
with,  by,  or  on  behalf  of  such  council,  com- 
missiooers,  or  trustees,  by  reason  only  of  his 
Wing  had  or  having  a  share  or  interest  in  any 
aewspaper  in  wbicfa  any  advertisement  relating 
to  the  affairs  of  any  such  borough,  council, 
teramissioners,  or  trustees  may  have  been  or 
«ay  bereafter  be  inserted. 

2.  That  immediately  from  and  after  the  pass- 
ing of  this  Act  it  shall  be  lawful  for  any  person 
or  persooa  against  whom  any  original  writ, 
nat,  action,  plaint,  or  information  shall  have 
been  joed  out,  commenced,  or  prosecuted  pn 
arbefore  tbe  day  of  tbe  passing  of  this  Act,  for 
fc  reeorery  of  any  pecuniary  penalty  or 


contract''  or  ''employment,*'  therein  eon- 
tained,  to  the  case  of  any  such  insertion  of  ad- 
vertisements in  any  newspaper  as  aforesaid,)  to 
apply  to  the  Court  in  which  such  original  writ, 
suit,  action,  bill,  plaint,  or  information  shall 
have  been  auedont,  commenced,  or  prosecuted, 
or  to  any  Judge  of  one  of  f  he  Superior  Courts 
at  Weelminster  or  Dufalis,  as  tbe  case  may  be, 
for  an  order  that  such  writ,  suit,  action,  bill, 
plaint,  or  information,  shall  be  discontinued, 
upon  payment  of  the  costs  thereof  out  of  pocket 
incurred  to  the  time  of  such  application  being 
made,  such  costs  to  be  taxed  according  to  tbe 
practice  of  such  Court ;  and  every  such  Court 
or  Judge  is  hereby  authorised  and  required, 
upon  such  application,  and  proof  that  sufficient 
notice  has  been  given  to  the  plaintiff"  or  plain- 
tiffs, or  to  his  or  their  attorney,  of  the  applica- 
tion, to'  make  such  opder  as  aforesaid,  and  upon 
the  making  of  such  order,  and  payment  or  ten- 
der of  such  costs  as  aforesaid,  such  writ,  suit, 
action,  bill,  plaint,  or  information  shall  be  forth- 
with discontinued. 

3.  Provided  always.  That  in  all  cases  in 
vfaieh  any  sueh  writ,  suit,  aetioo,  bill,  plaint,  or 
iaionoation  sued  out  or  commeiieed  on  or  bis- 
fore  the  5th  day  of  February,  185$,  shall  have 
been  renewed  or  continued  before  tbe  passing 
of  tlus  Act,  or  upon  which  any  declaration 
shall  have  been  filed  or  delivo^d,  or  other  pro- 
ceed'rags  had,  after  the  said  Sth  day  of  February, 
and  before  the  passing  of  tbis  Act,  it  shall  be 
lawful  for  auch  Court  or  Judge,  upon  such  ap- 
piicatbu  and  proof  as  aforesaid,  to  make  such 
order  as  aforesaid  for  diseontintang  the  aanse, 
uposi  payment  of  the  eosis  out  of  pocket  of  all 
proceedings  bad  on  or  before  tbe  eaid  Sth  day 
of  February,  to  lie  taxed  as  aforesaid,  and  such 
costs  out  of  poeket  (if  any)  of  any  proceedings 
had  after  the  said  Sth  day  of  February,  as  the 
Court  or  Judge  making  such  order  shall  <bink 
fit  to  direct,  and  upon  making  such  order,  and 
upon  payment  or  tender  of  sueh  costs,  such 
writ,  suit,  action,  bill,  plaint,  or  information 
shall  be  forthwith  dieconttnued. 

4.  Provided  also.  That  in  all  cases  in  which 
any  such  writ,  suit,  action,  bill,  plaint,  or  infor- 
mation4hall  have  been  sued  out  or  commeneed 
at  any  time  aubsoqueot  «to  tbe  said  Sth  day  of 
February,  it  shall  be  competent  for  aucb  Court 
or  Judf^e  as  aforesaid  to  make  such  order  as 
aforesaid  for  diaeonttnuing  the  «ame,  without 
payment  of  any  casts ;  and  upon  making  such 
order  such  wnt,  suit,  action,  bill,  plaint,  or  in- 
formation shall  be  forthwith  discontinued. 

5.  That  nothing  herein  contained  shall  extend 
to  any  action,  bill,  plaint,  or  information,  or 
any  legal  tvooeediDg  c^  a»y  kind  whatsoever, 
in  whioh  any  judgment  shall  basre  passed  on  or 
befoi;e  (he  day  of  l;he  passing  af  this  Act,  but 
such  proceedings  may  be  thereupon  had  and 
taken,  and  any  such  judgment  may  be  dealt 
with  in  all  respects,  as  if  this  Act  had  not 
{Mssed. 

6«  That  from  and  after  the  passing  of  this 

^ ^^ ^  _    ^       Act  no  munietpal  eommimoner,  couaetllor, 

aslfks  tncurred  nn^er'the  said  enactments,  (by  aldermao,  or  mayor,  in  any  municipal  corpora- 
'▼assu  only  ef  any  extension  of  the  words  |  tion,  within  the  provisions  of  either  of  the  said 
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Ada,  shall  be  deemed  to  have  been  or  to  be 
disqualified  to  be  elected  or  to  be  such  muDi- 
ciped  commissioner,  councillor,  alderman,  or 
mayor,  by  reason  only  of  his  hnvinj^  had  or 
havip^  any  share  or  interest  in  any  newspaper 
in  which  any  such  advertisement  as  aforesaid 
may  have  been  or  may  be  inserted,  but  all  elec* 
tions  of  municipal  commissioners,  councillorsy 
aldermen,  or  mayors,  as  aforesaid  shall  be 
deemed  and  taken  to  have  been  and  to  be  valid 
(unless  in  cases  where  judgment  may  have 
been  obtained  before  the  passing  of  this  Act) 
notwithstanding  any  such  share  or  interest  as 
aforesaid. 


rkoistration   of  births,  deaths,   and 
marriages. 

15  Vict.  c«  25. 

An  Act  to  Amend  an  Act  for  Registering 
Births,  Deaths,  and  Marriages  in  England. 
[17M  June,  1852.] 

Whereas  by  an  Act  passed  in  the  6  &  7  Wm. 
4,  c.  86,  intituled  ''An  Act  for  registering 
Births,  Deaths,  and  Marriages  in  England, ' 
his  Majesty  was  empowered  to  provide  a  proper 
office  in  London  or  Westminster,  to  be  called 
"  the  General  Register  Office,"  for  keeping  a  re 

S'ster  of  all  births,  deaths,  and  marriages,  of 
s  Majesty's  subjects  in  England  :  And  where- 
as under  the  authority  of  the  said  Act,  an  office 
called  "  the  General  Register  Office,"  was 
provided  in  Somerset  Place,  Strand ;  and  it  has 
oecome  necessary  for  the  public  service  that 
such  office  should  be  removed  from  Somerset 
Place,  and  that  another  office  should  be  pro- 
vided in  lieu  thereof;  but  doubts  have  arisen 
whether  such  office  ought  not  by  the  said  re- 
cited Act  be  provided  in  the  City  of  London  or 
in  the  City  or  Liberty  of  Westminster,  and  not 
elsewhere;  to  remove  which  doubts,  may  it 
therefore  please  your  Majesty  that  it  may  be 
enacted ;  and  be  it  enacted.  That  it  shall  be 
lawful  for  her  Majesty,  her  heirs  or  successors, 
from  time  to  time,  to  provide  a  proper  office,  to 
be  called  "  The  General  Register  Office,"  in 
such  place  or  places  as  may  appear  to  the  Com- 
missioners of  her  Majesty's  Treasury  for  the 
time  being  to  be  fit  and  convenient  for  the 
purpose,  anything  in  the  said  recited  Act  or  in 
any  other  Act  of  Parliament,  or  otherwise,  to 
the  contrary  notwithstanding. 


NOTICES  OF  NEW  BOOKS. 

ne  Acts  for  promoting  the  Public  Health, 
1845  /o  1851,  to  which  is  added,  the 
Practice  of  the  General  and  Local  Boarde 
of  Health,  with  copious  Notes  and  Tables. 
By  CuthbebtW.  Johnson,  Esq.,  Bar- 
rister-at-Law,  Chairman  of  the  Croydon 
Board  of  Health.  London :  Charles 
Knight.     1852.     Pp.  328. 

This  is  a  useful  work^  as  well  for  the 


Profession  as  the  public,  and  especially  for 
all  persons  engaged  officiallj  in  the  affairs  of 
parishes  and  local  boards. 

It  has  been  supposed  that  when  the  Act 
is  applied  to  a  district,  that  district  becomes 
completely  tinder  the  direction  of  the  Gene- 
ral Board"  of  Health  at  Whitehall.  This  is 
not  so.     Mr.  Johnson  observes  that — 

"It  will  be  found  in  pntetice  that  the  Act 
most  be  applied  £or  under  section  8»  in  a  peti- 
tion signed  by  at  l^ast  one-tenth  of  the  in- 
habitants* On  this  petition  being  received  bj 
the  General  Board  an  inspector  is  appointed, 
and  if  after  a  careful  survey  and  publicly  hear- 
ing evidence  his  report  is  favourable,  an  Order 
in  Council,  or  a  ft'ovisional  Order,  is  issued, 
under  which  (provided  the  Provisional  Order 
is  confirmed  by  Parliament)  authority  is  given, 
under  section  12  of  this  Act,  for  the  ratepayer! 
to  elect  a  local  Board  of  Health  from  amongst 
themselves. 

"  Now,  when  the  Local  Board  is  thus  formed, 
to  that  board  almost  all  power  and  authority 
are  committed.  Its  members  may  see  fit  to 
carry  out  vigorously  and  conscientiously  the 
public  objects  of  this  Act;  they  may  raise  bj 
rates,  or  by  mortgage  of  those  rates,  sufiident 
money  to  satisfy  the  sanitary  demands  of  the 
electors,  or  they  may  be  a  timid  or  a  too  parsi- 
monious board ;  they  may  meet,  debate,  but  do 
nothing  that  involves  an  outlay  of  any  money 
on  permanent  improvements.  In  such  a  case 
there  is  no  remedy  but  for  the  ratepayers  to 
elect  more  useful  members  of  their  board.  A 
wdl-advised  body  of  electors  will  indeed  be 
very  carefol  in  the  selection  of  their  board. 
They  should,  if  they  can  do  8o,.eeoQre  a  mt- 
jority  composed  of  the  independent  and  most 
sensible  of  their  neighbours — gentlemen  not 
dependant  in  any  way  upon  their  neighbours 
for  their  income,  and  therefore  not  likely  to  be 
deterred  from  the  execution  of  their  duty  by 
any  fears  of  losing  customers  or  the  hope  of  die 
favours  of  any  section  of  the  ratepayers.  It  is 
desirable  that  there  should  be  traaesmen  on  the 
board,  but  it  is  equally  so  that  they  should  not 
be  all  merchants,  nor  even  the  majority,  es- 
pecially if  the  board  has  much  to  accomplish. 

"  The  Local  Board  then  being  formed  (and 
one-third  of  it  must  be  re*electea  annually)  is 
free,  and  unshackled  by  the  General  Board  ia 
all  its  resolutions  as  regards  new  works. 

"  All  the  specific  powers  thereafter  possible 
to  be  exercised  over  the  Local  Boards  by  the 
General  Board  are  as  follows : — By  section  2,7, 
they  may  approve  or  disapprove  of  the  removal 
of  the  local  surveyor ;  section  40,  of  the  ap- 
pointment or  removal  of  the  officer  of  health; 
by  section  41,  they  describe  the  scale  upon 
which  any  local  map  for  sewerage  purposes  is 
made.  A  ratepayer  may  appeal  to  the  General 
Board  against  the  decisions  of  the  Local 
Board— section  64,  as  to  noxious  and  offensive 
trades.  As  to  new  streets,  section  72;  and 
against  private  improvement  expenses,  section 
120.    The  General  Board  may  also  regulate 
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contracts  u  to  public  pleasure  gnmnds,  seetion 
74,  or  sappfiee  of  water,  tection  7S,  and  burial 
grounds,  section  82/^ 

Mr.  Johnson  first  describes  the  origin  of 
the  Public  Health  Act;,,  and  discusses  the 
question  whether  it  is  desirable  that  the 
Act  should  be  applied  to  a  particular  dis- 
trict. Afler  quoting  the  preamble  of  the 
Act  and  the  Interpretation  Clause^  he  pro- 
ceeds to  state  the  constitution  of  the  Gene- 
ral Board  of  Health  and  the  petition  of  in- 
habitants for  the  application  of  the  Act  to 
a  district.  Next  he  treats  of  the  selection 
and  election  of  local  boards,  meetings  of 
local  boards,  and  the  appointment  of  offi- 
oers.  The  following  subjects  are  noticed  in 
detail;^ 

1.  Maps,  plans,  surveys,  &C. 

2.  Sewers,  drains,  privies,  &c. 

3.  Refuse  matters,  such  as  dust,  ashes,  &c. 

4.  Offensive  ditches,  drains,  &c. 

5.  Unwholesome  houses. 

6.  Slaughter  Houses,  &c. 

7.  Offensive  trades, 

8.  Common  lod((ing  houses. 

9.  Management  of  streets,  &c. 

10.  Plac^es  of  public  recreation. 

11.  Public  supply  of  water. 

12.  Burial  grounds. 

Hie  purchase  of  lands  and  contracts  of 
local  b(Murds  are  next  treated  of;  also  the 
lates  of  local  boards  ;  the  bye-laws  and  the 
duties  of  a  local  board  as  surveyors  of  high- 
ways ;  and  appeals  from  a  local  board. 

The  Act  merely  aims  at  ensuring  a  full, 
tmiform,  and  efficient  system  of  sanitary 
improvement  by  a  local  board,  and  not  to 
establish  a  system  of  centralization. 

PRIVILEGED  COMMUNICATIONS. 


ATTORNEY  AND    CLIENT. 

Thk  professional  confidence  which  a 
dieDt  reposes  in  his  attorney  or  solicitor  is 
held  to  be  inviolable,  and  the  communica- 
tions between  them  are  not  to  be  disclosed 
«t  any  period,  even  after  the  termination  of 
the  proceeding  or  after  the  relation  of  at- 
torney and  client  has  ceased.  The  privi- 
^e  is  given  for  the  benefit  of  the  client, 
»ot  of  ttie  attom^.i 

In  a  recent  case  before  Viee-ChancelloT 
^ir  George  Turner,  the  reasons  of  the  rule 
which  protects  from  disclosure  communica- 
tions made  in  professional  confidence  were 


J  Lord  Saye  and  Sde's  case,  10  Mod.  40 ; 
«^»iw«  V.  Ra$taU,  4  T.  R.  769 ;  Aea;  v.  Withers, 
2  Camp.  578 ;  ChohmmdeUy  v.  Clinttm,  19  Ves. 


held  to  apply  in  cases  of  conflict  between 
the  client,  or  those  claiming  under  him,  and 
third  persons ;  but  that  the  privilege  does  not 
belong  to  executors  as  against  the  next  of 
kin.  In  that  case  a  bill  had  been  filed  by 
the  next  of  kin  of  a  deceased  party  against 
his  executors,  who  were  his  residuary  de- 
visees and  legatees, — alleging  that  the  gift 
of  the  property  was  made  to  them  upon  a 
secret  trust  for  the  foundation  of  a  school. 
The  solicitor  of  the  testator,  who  was  also, 
after  the  death  of  the  testator,  the  solicitor 
of  the  executors,  was  examiued  as  a  witness 
for  the  plaintiff.  On  a  motion  by  the  de- 
fendants to  suppress  the  depositions  of  the 
solicitor  on  the  ground  of  professional  con- 
fidence, it  was  held  that  the  communica- 
tions between  the  testator  and  the  solicitor 
might  be  read;  but  that  the  communica- 
tions between  the  executors  and  the  solici* 
tor,  after  the  death  of  the  testator,  were 
privileged  ;  and  it  was  held  that  a  privilege 
given  for  the  protection  of  the  client  cannot 
have  the  effect  of  excluding  evidence  of  a 
trust  which  he  had  intended  to  create,  and 
thus  defeat  a  claim  by  the  parties  who  ac- 
cepted the  trust,  to  hold  the  trust  property 
beneficially. 

In  the  same  case  it  was  also  decided  that 
communications  between  solicitor  and  client, 
through  the  medium  of  an  agent,  are  pro- 
tected equally  with  communications  had 
directly  with  the  principal ;  but  it  is  pro- 
bable that  the  existence  of  an  illegal 
purpose  would  prevent  any  privilege  from 
attaching  to  the  communications  between 
solicitor  and  client*  The  judgment  of  the 
yice-Chancellor  was  as  follows  : — 

"The  question  is,  whether  the  statements 
thus  made  by  this  witness,  or  any  of  them, 
ought  to  be  received  in  evidence  aj^ainst  these 
defendants.  This  question  must  be  separately 
considered  with  reference  to  the  communica- 
tions which  were  had  in  the  lifetime  of  the  tes- 
tator, and  those  which  were  had  after  his  de- 
cease ;  but  I  do  not  think,  that,  with  reference 
to  the  communications  which  were  had  in  the 
testator's  lifetime,  any  distinction  can  properly 
be  made  between  the  communications  which 
were  had  with  the  testator  and  those  which 
were  had  with  the  defendant,  William  Jackson ; 
for  I  think  that  the  defendant,  William  Jack- 
son, in  the  communications  then  had  with  him, 
must  be  considered  to  have  acted  as  the  agent 
of  the  testator,  and  as  the  channel  of  commu- 
nication between  him  and  the  witness ;  and  I 
think  that  the  protection  which  the  law  throws 
round  communications  of  this  nature,  extends 
to  them  when  had  through  the  medium  of  an 
agent,  as  far  as  it  would  extend  to  them  if  had 
with  the  principal. 

"As  to  the  communications  which  were  had  in 
the  lifetime  of  the  testator,  1  am  of  opinion  that 
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the  evidence  ought  to  be  admkted.  It  is  evideaC 
that  the  rule  which  protects*  from  dicoloeiwe 
confidential  commuoications  belween  solicitor 
and  client,  does  not  rest  simply  upon  the  con- 
fidence reposed'  bfthe  client  in  the  solicitor,  for 
there  is  iro  such  rule  in  other  cases,  in  which 
at  least  eejual  cottfidesce  is*  reposed ;  in  the 
«ats6«  for  iDstance,  of  tke  nsedieal  aMser  a»d 
the  patienvand-  of  di»  elerggrflran  and  the  pri- 
soner. It  seems  to  restf  not  upon  the  confi- 
dence itself,  but  upon  the  necessity  o(  carrying 
it  out.  Lord  Brougham,  in  Qreeuowgh  v.  Gm* 
hell,  1  My.  &  K.  98,  gives,  I  think,  the  true 
foundation  of  it.  He  ssysz^-'It  is  founded 
on  a  regard  to*  the  interests  of  jttstice,  which 

cannot  be  upholden,  and  to  the  administiration ^ 

of  jostioe,  which  oamiot  ^on  without  the  aid  j  of  tht-caae  is,  that*  the  piBtectioiv  which,  the 
■ol  men  skilled  in  jurisprudenceii  in  the  praetMe '  rule  gives  ia  the  protection  of  the  client ;  aad 
of  the  Courts,  imd  iA  those  matters  rfeotiag  it  cannot,  I  think,  be  said  to  be  for  the  pro- 
nghts  and  obligations  which  iorm  the  subject  tection  of  the  client  that  evidence  should  be 
of  all  judicial  proceedings.  If  the  privilege  |  rejected*  the  effect  of  which  woidd  be  to  piove 
did  not  exist  at  all,  every  one  would  be  thrown  ,  a  trust  created  by  hini»  and  to  destroy  a  chum 
upon  his  own  legal  resources ;  deprived  of  all  to  take  beneficially  by  pavtias  who  hare  ac- 
professional  asststauce*  a  man  wonld  not  ven- 


<<  Gaa  it  then  be  said  that  the  cobumihcs- 
tion  shosdd  be  protected,  beeaoae  ii  may  kad 
to  the  disclosure  of  an^  illegal  parposs.  I 
think  that  it  cannot;  and  that  evidence  which 
would  otherwise  bo  admisaible,  cannot  be  re- 
jected o^^nn  snob  a  gro«id»  Ob  the  eontrarf, 
I  am  very  mneh  dispoeed  to  think  that  ths 
existeneeof  the  illegal  purpose  wonld  prevest 
atiy  privilege  attaching  lo  th^  coDMnunication. 
Where  a  solicitor  is-party  to  a  fraud,  no  prifi- 
lege  attaches  to  the  communications  with  him 
upon  the  subject,  because  the  eomnving  of  t 
fraud  is  no  part  of  hit  dnty  as  solicitor;  and 
I  think  it  can  as  little  be  said  that  it  is  part  of 
the  dttiiy  oi  a  solicitor  So  adviae^  his  dient  as  to 
the  mana  of  evading  ths-  law.    Another  v'm 


pure  to  ososqU  any  sktlfnl  pevsoo,  or  W6tM 
only  dam  to  tell  his  toanseUov  half  hi»  can*.' 
(Ib#  ^03.)  This'Whm  being  the  fou«dati«n  of 
the  rule,  the  Courts,  wheti<caUed  u|»on  toapfiiy 


cepled  that  trust* 

"  The  argument  on  the  part  of  the  defend* 
ants  was,  that  the  pnvilego  di4  not  tsimiaate 
with  the  death  of  the  oliena;  ihat-it  bekMiKS  to 
a  purchaser  from  the  dieot,  and  mnst  equaUy 


it»  nwst  of  oourse  Imve  regard  to  the  foundation  '  belong  to  a  vohinteer  under  hia-;  thgt  it  ibl- 
on  which  it  rests,  and  not  extend  it  to  cases  i  lows  the  legal  intamst,  and-  noaiet  vssi^  intbe 
which  do  not  fall  within  the  mischief  it  was  executor  clauning  under  the-  will,  and  net  in 
designed  to  prevent.  It  cases  werd  the  rights  ^  the  next  (rf  kin  claiming  adversely  to-  ift.^  That 
and  interests  of  tlkedieiif  orof  those'daiming' the  piivUege  does  not  in  all  cases  terminate 
iindiM-  bin  eeme  in  eenflici  with  lihe  rights-and  with  the  death  o$  the  pvrtyr  I'  sntertaii  no 
imeresfis  of  thivd  persona,  thave  ean  be  no  dif-  doubs.  That  it.  bttk>i^  e^uiiVf  ae  paKiM 
ficulty  in  appkying  that  soie.  If  il  w«e  net  cieitoing  under  the  client,  a*  aipinst  partiH 
applied  in  s«ich-  ease%  the  client  eould  nei^r  daiimnft  adveraely  to  him^  I  entertain  as  litde 
with saCaty  atate.to  his  solicitoi  the  true  post*  doubt;  bat  it  does  not^  I  think,  thereforei 
tu>n  of  his  case.  He  would  be  driven  to  spe-  follow  that  it  belongs  to  the  executor  as  against 
culate  as  to  what  it  would  be  for  his  interest  to  the  next  of  kin  in  such  a  case  as  the  present. 
divulge.    The  prosecution  or  defence  of  his  In  the  one  ease  the  qiMstftm  i»,  wfieiber  ille 

hiaesiweyafld 


.        impesfi        „_  

inforoMtion  arising  from  imperfect  commuAt- |  question  is,  to  which  of  two  parties  claiming 
cation ;  but  when  we  pass  from  the  case  of 
confiict  between  the  rights  and  interests  of  the 
client  and  parties  claiming  under  him,  and 
those  of  third  pessonsy  to  the  case  of  testa- 
mentary disposition  by  the  dient^  do  the  same 
reasons  apply  ?  The  disclosure  in  such  cases 
can  affect  no  right  or  interest  of  the  client. 
The  apprehension  of  it  can  present  no  impedi- 
ment to  the  full  statement  of  hie  case  to  his 
solicitor,  nnksa  indeed^be  ie  contemplating  an 
illegal  dispoeilakm^  a  case  to  which  I  shall  pre»- 
sently  refer;  and  the  diselosuve  when  made 
can  expose  the  Court  to  no  greater  di£iculty 
than  presents  itself  in  all  oasea  where  the 
Courts  have  to  ascertain  the  views  and  inte»- 
tions.of  parties,  or  the  objects  and  purposes- 
fur  which  dispositiona  have  been  madcr  In 
the  cases  of  testamentary  diapesitions,  the  very 
foundation  on. which  the  rule  proceeds,  seeaos 
te  be  wanting;  and  in  the  abser.oe,  thsreforSr 
of  any  illegal  purpose  entertained  by  the  testa- 
tor, there  does  not  appear  to  be  any  ground 
&r  applyitt{(  it^ 


tmder  the  cHent  the  pmperty  in  equity  be- 
longs; and  it  would  seem  to  be  a  mere  arbi- 
trary rule  to  bold  that  it  bdongn  to  one  of 
them  rather  than  to  the  other.  Besides,  if  the 
privilege  be  one  which  IblTows  the  legd  in- 
terest, it  must,  I  think,  be  sobjiBet  to  tft*A- 
ddentS'tO'  whkh  die*  1^  infeMst  is  ml^i 
and  if  the  legal  intereet  be  Bvlb^tiF»tra^ 
the  pwivikge  nrast  be  subject  to»  it  afeow  Jm 
in  thi^  view<  of  the  caaejta  permit  the  defeiw- 
anta  te  amil  themselves  ef  th9|«rivilsge,  wodd 
be  to  permit  then  bjr  thefuse  of  the  piiril^^ 
to  exdude  the  question,  whether  tbsy  were 
trustees  of  it  or  not.  'Ificse  are  the  vie^ 
which  1  entertaiir  upon  tfii«  qtHMtilDW,  tffthout 
reference  to*  the  amlhonilieflv  "Phwrwllii^  #«« 
dfed'on  dte  part  o^  tife  (M»idHtS»  do  M^ 
pffirM'meteaffkatbefBestio«;  Tbegow 
remarke  which  ace  to  be  found  in  the  books 
muM»  of  courser  be  iMMisrsteod  with  rttaeoce 
uyih0  case  in  which  thay  e»a.fett«dLanA  nmt 
ot  those  cases  at  all  approach  te  toe  pr^y* 
They  were  all  cases  arising  between  tfie  cii»t8 
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or  ptrtie»  cluing  under  them  and  adverse' 
deimaiito. 

''  libera  are  caaes^  however,  whichy  I  tfaiDk, 
approach  more  nearly  to  the  present,  and  sup- 1 
port  the  oploion  I  have  fonnea.  Caaea  in  which 
the  Court  has  received  and  acted  upon  such , 
evidence  without  objection.    In  Tke  Duke  of 
Bedford  v.  The  Mmrquie  ofAbereom,  I  My.  & , 
Cr.  31*2,  the  Court  received  and  acted  on  the  ^ 
evidence  of  a  solicitor,  as  to  the  intention  of  i 
parties  to  marriage  articles,  and  directed  a ; 
seltlensettt  differing  from  the  articles  mainly . 
upon  the  tmth  of  auch  evidence ;  and  in  Nuree  \ 
V.  Finch,  1  Yes.  jnn.,  344,  359>  where  the  ques- 
tMm  was,  whether  eaecators  were  tmttees  for 
the  next  of  kin  of  an  undispDaed  of  residue, 
the  evidence  of  the  aolioitor  who  had  prepared 
the  will,  aa  to  what  had  passed  between  him 
and  the  teataCor,  w«a  received  and  minutely  I 
commented  upon  ia>  the  judgment.     These! 
ease«»  and  parlieularly  the  latter,  have,  I  thiak, ' 
a stronf^  bearing  upon  the  present;  and  upon 
die  authority  of  them,  aa  well  as  upon  principle, 
my  opinion  upan>the  whole  is,  that  the  evidence 
as  to  die  oommunicatioua  which  took  place  in 
the  testator's  lifetime  must  be  received. 

"With  resu.^ct  to  the  evidence  as  to  what 
passed  with  the  defendant;  William  Jackson, 
Upon  the  oceaaion  •(  the*  iusemetions  for  the 
will  being  delivered  to  him  after  the  death  of 
the  testator,  I  think  the  caae  stands  upon  a 
Afferent  footing..  This  was  clearly  a  com- 
munication between  solicitor  and  client  in  the 
ooone  of  profesaionail  business,  and  all  prin^ 
ciple  and  all  anshority  am  anainat  ite  adnia* 
sam.  Therdapoeitiona,  thersfon,  to  this  eatent 
oiudit  to  be  suppressed.''  BmsMell  v.  Jaeksau 
9  Hare,  387. 


UNITED  LAW  CLERKS'  SOCIETY. 

THE  TWENTIETH  ANNUAL  REPORT  OF  THE 
COMMITTEE   OF   MANAGEMENT. 

Wk.  have  mudi  gratifieation  in  calling  the 
litstttioo  of  ovt  readeiu  to  tfa«  following  Re- 
port of  this  valuable  and  well-managed  So* 
dety.  The  moat  encouraging:  and  laudable 
fiaatum  ki  this  Annual  Summary  of  its  pro- 
gnas  as,  that  tto>  laea  a  sum  than  1,200/.  haa 
been  subscribed'  by  die  membsrs  themselvea 
in  the  course  of  one  year.  And  whilst  the 
Society  has  discharged  its  primary  duty  in 
taking  ease  of.  iu  enm  member^  it.  has  gen»- 
moslf  aaaiatsdmany  ol  the;  distressed  iHio  do 
not  belong  to  itf* 

The  Goaanittee  ]»  preaentiag  their  Tweoi- 
lMth.Ann«aL  Report,  have  modi  pleaauce  ia 
wwanuaiag  thn  oonainued  progresc  of  the  So^- 
ciflly.  Althoaigh  they  hare  raseived  donng 
the  peat  year  an  inareaaecl  Bumber  of  claima,. 
tiMyha«ae«tiallad  than  all.;  and  throagh.the 
^d  CDnthHMinoe.  of  thsa  aupport  which  the 
I  aaeeivedi  tea  tha  Fraleeeioa,  the 


neceeeary  addition  to  the  Society's  GeneiAl 
Fond  has  been  aocomptished  without  di^- 
cultv. 

During  the  past  year,  twenty- one  members 
whom  severe  illness  entirely  prevented  from 
following  their  employment,  applied  to  the 
Society  for  the  aseistance  it  affords  its  mens» 
hers  when  thus  afflicted,  and  eaeh  receii'ed  a 
sum  of  one  guinea  ywr  week  eo  long  as  his  ill- 
ness continued.  This  relief  has  required  an 
expenditure  of  270^.,  making,  with  the  p»"- 
ments  in  previous  yeani,  a  sum  of  2,7 1 '  ^,if* 
paid  to  members  on  this  accoant.  Except  in 
extreme  cases,  this  aseistance  is  seldom  sought. 
Of  the  twenty-one  cases  just  mentioned,  three^ 
or  one  in  every  seven,  terminated  fatally. 

At  the  commencement  of  the  year,  there 
were  six  membere  in  receipt  of  the  superaih<* 
nnation  allowance  which  is  granted  for  life 
(withont  the  risk  of  an  election  as  in  other  an- 
cietie»)  to  every  member  who  may  be  permn*> 
nently  dieabled  by  old  age,  blindness,  or  other 
in  firm  ity  fro  m  following  his  em  ploymentr  Thia 
allowance,  payable  weekly,  variec  according  to 
length  of  membership  frosi  2b/.  to  36/.  8Sr  per 
year.  The  claims  of  two  of  these  members 
have  ceaae.l  by  death.  One  received  yearly 
ZlL  4a.,  and  the  other  36i.  8«v,  and  on  their 
deceaae  the  family  of  each  received  a  enm  of 
50/.  Of  the  four  surviving  raembers».  three 
received  yearly  31/.  4s.  each,  and  the  other 
36/.  8«*  The  expenditure  under  tbie  head  haa 
during  the  vear  amounted  to  176^.  I6r; 

In  addition  to  all  beneits  which  a  raoaa- 
her  may  have  reeeived  during  his  life  his 
family  is  entitled  on  his  deeease  to  a  s«im  of 
50k  During  the  year,  the  number  of  deaaha 
amongst  the  merabera  has  been  seven,  and  to 
their  widowa  and  families  350/.  has  been 
paid.  Three  members,  whose  wiveo  died 
during  the  same  period,  have  each  received  a 
sum  of  2S/.,  making  the  total  paymenta  on 
account  of  death  4,067/.  10#. 

The  claims  in  sickness,  in  permanent  afflie* 
tion,  and  on  death,  are  all  paid  out  of  the  prim, 
cipal  fund  called  "The  General  Benefit  Fund." 
The  certainty  that  they  mnat  eonsklerably  in«* 
crease  in  a  few  years  has  led  the  Committee 
for  some  time  past  to  direct  their  attention^ 
after  eatiaf^ing  all  preseni  demands,  to  maka 
every  possible  addition  to  the  Society's  capital; 
that  due  provision  may  be  made  for  that  period 
when,  from  age  and  other  infirmities,  many  of 
thoso  now  contributing  to  the  funds  of  tha 
Society  may  be  expected  to  stand  in  need  of 
its  benefits  At  the  audit  in  Apnl,  1851,  the 
General  Fund  amounted  to  13,211/.  lOf.  2ek.; 
the  receipta  of  the  year  (including  a  sasall 
legacy)  amounted  to  2,30(^/.  fi«.  Sd, ;  and  tha 
expenditure  to  l,007/>  I4s.  lOd.  The  differ* 
eace  has  been  added  to  the  Society's  inveaa- 
menta  which  are  all  made  in  the  namtft  of  ita 
tmateea  wiHi  tha  Commissioners  for  the  FUr 
diielion  of  Uie  National  Debt*  and  whieh  havo 
thuabeen  increased  from  13,458/.  18a.  1^.  oa 
the  20th  May,  1851,.  to  14,640/.  L9s.  lOc/^  on 
th«20th  May,  1852.  Aa  each  stiperaanualed 
member  requires  the  interest  of  1,000/.  to 
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satisfy  his  yearly  claim,  the  importance  of  aag- 
menting  the  capital  becomes  apparent. 

The  Committee  have  much  pleasure  in  re- 
porting that  since  the  last  Annual  Festival, 
which,  through  the  ^reat  kindness  of  the  Lord 
Justice  Knight  Bruce,  who  presided,  and  ihe 
Benchers  of  the  Honourable  Society  of  Lin- 
coln's Inn,  took  place  in  their  Great  Hall,  the 
Society  has  received  a  considerable  accession 
to  the  number  of  its  annual  #;ub$cribers,  and 
bnt  the  members  themselves  have  during  the 
yeai  contributed  to  the  funds  upwards  of 
1,200/, 

The  Casual  Fund  is  a  distinct  fund  kept  en- 
tirely separate  from  the  General  Fund,  and 
created  by  the  donations  of  the  Profession  and 
the  subscriptions  of  the  members.  It  is  em- 
ployed in  assisting  with  small  gifts  of  money 
distressed  Law  Clerks  (not  members  and  their 
widows)  who  may  be  suffering  from  distress 
not  attributable  to  their  own  misconduct: 
members  and  their  families  are  also  entitled  to 
similar  relief,  but  these  gifts  are  rarely  made 
to  them.  Every  application  from  a  non- 
member  or  his  widow  musi  be  recommended 
by  a  donor  or  free  member,  and  it  is  then 
carefully  investigated  by  ah  officer  of  the  So- 
ciety before  it  can  be  entertained ;  ever)'-  pre- 
caution being  taken  to  prevent  undeserving 
persons  receiving  any  benefit  from  this  fund. 
During  the  year,  49  applications  for  relief  have 
been  received,  and  31  being  found  deserving, 
the  applicants  were  assisted  as  far  as  the  funds 
and  rules  permitted  ;  the  rest  beinjf  inelijrible 
could  not  be  entertained.  In  addition  to  the 
relief  thus  afforded,  S3veral  small  loans  have 
been  granted  to  members  requiring  temporary 
assistance.  These  loans  are  made  free  from  all 
charge,  and  repayable  by  instalments  suitable 
to  the  circumstances  of  the  borrower.  The 
relief  thus  afforded,  including  the  loans  just 
mentioned,  has  amounted  to  324/.  10*.,  which, 
added  to  the  disbursements  of  former  years, 
makes  the  total  expenditure  out  of  this  fund 
4,110/.  6s. 

The  Casual  Fund  has  never  attained  any 
considerable  amount.  The  balance  in  hand  on 
the  7th  April,  1851,  amounted  to  921,  \^s.  Zd. 
The  receipts  of  the  year  have  been  3(5S/.  1 2.'?.  6rf., 
and  the  disbursements  352/.  17^.,  leaving  in 
hand  on  the  7th  April  last  108/.  8*.  9d. 

A  noble  and  distinguished  Judge  who  once 
presided  over  one  of  these  Anniversary  Meet- 
mgs,  in  speaking  of  this  and  similar  insti- 
tutions, stated  "  that  societies  in  which  those 
who  are  in  vigorous  health  provide  for  tl^e  day 
of  sickness,  and  those  who  are  in  the  sunshine 
of  prosperity  provide  against  the  probability  of 
a  cloudy  day,  and  those  who  are  in  such 
vigour  of  life  that  death  may  appear  but  a 
dream  at  a  distance,  yet  provide  against  that 
certain  though  possibly  distant  event,  present 
an  object  of  moral  beauty  in  which  this  country 
may  challenge  comparison  with  all  the  world, 
for  in  such  institutions  we  are  without  rivals." 
This  Society  not  only  makes  provision  for  all 
these  events,  but  its  members  have  also  added 
a  Casual  or  Benevolent  Fund  to  assist  those 


less  fortunate  than  themselves.  The  Com- 
mitteo  are  not  forgetful  how  much  of  the  So- 
ciety's prosperity  is  attributable  to  the  Uberal 
support  it  has  received  from  the  Profession,— 
they  are  deeply  grateful  for  it,  and  fed  assured 
that  without  it,  its  present  satisfactory  condition  j 
could  never  have  neen  obtained.  ' 

Harry  G.  Rogers,  Secretary.  i 

Freemasons*  Tavern,  London,  June  16/A,  1852.       ! 


PROROGATION  AND   DISSOLUTION 
OF  PARLIAMENT. 

On  Tliursday,  the  1st  instant,  her  Majesty 
prorogued  the  Parliament,  in  person.  The 
Royal  Speech  from  the  Throne  contained  the 
following  passages  relating  to  the  several  mea- 
sures of  Law  Reform  which  have  been  under 
the  consideration  of  the  Houses  of  Parliament 
during  the  Session  : — 

"I  have  gladly  assented  to  the  important 
Bills  which  you  have  passed  for  effecting 
reforms,  long  and  anxiously  desired,  in  the 
practice  and  proceedings  of  the  Superior 
Conrto  of  Law  and  Equity,  and- generally 
for  improving  the  administration  of  Justice. 
Every  measure  which  simplifies  the  fornw 
and  diminishes  the  delay  and  expense  of  legal 
proceedings,  without  introducing  uncertainif 
of  decision,  impairing  the  atUltorily  of  the 
Courts,  or  lowering  ike  high  standard  of  the 
Judicial  Bench,  is  a  valuable  boon  conferred 
upon  the  community  at  large." 

Parliament  was  dissolved  on  the  same  day. 


ADVICE  TO  STUDENTS. 

"Let  it  never  be  forgotten  by  you,  that 
upon  the  manner  in  which  you  employ  your 
hours  whilst  in  London  will  depend  the  manner 
in  which  your  years  are  passed  when  your 
studies  are  completed.  All  that  seems  labo- 
rious, or  even  irksome  here,  is  but  a  prepara- 
tion for  the  success  to  which  you  all  look  for- 
ward, and  the  reputation  which  you  all  hope  to 
acquire.  The  child  painfully  learns  to  put 
letters  into  syllables,  and  syllables  into  words, 
and  words  into  sense ;— the  youth  is  perplexed 
with  the  mysteries  of  grammar ;  yet  these  are 
the  preparations  for  every  intellectual  accom- 
plishment ;  for  reading,  for  composition,  for 
poetry,  for  eloquence,  for  immortal  fame.  • 
•  ♦  •  ♦  Some  of  you,  too,  there  must  b^ 
whose  anxious  friends  have  to  make  no  small 
sacrifices  to  enable  you  to  complete  your 
studies  in  this  school.  Do  not  forget  those 
sacrifices.  Do  not  forget  those  anxious  hopes, 
or  the  confidence  which  they  repose  In  you,  or 
the  pride  and  aflTection  with  which  they  regara 
you.  Before  your  success  can  be  secured  m 
your  profession,  they  will,  in  all  probability,  o© 
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remored  from  this  anxious  world.  Tbeir  dis- 
ioterestcd  aid  seeks  for  no  other  return  than 
your  industry,  and  no  other  recompense  of 
them  is  ever  likely  to  be  in  your  power  but 
that  of  pas«inf7  your  time  as  they^  in  your  ab« 
teoce  from  them,  fondly  hope  tbat  it  is  passed." 
—From  Dr.  John  Canoliy^s  L€etunig» 


ROYAL  ASSENTS  TO  BILLS  RELATING  i 
TO  THE  LAW. 


Commons  Inclosure  Acts  Extension. 
Masters  in  Chancery  Abolition. 

J«/yl. 
Improvement  of  the  Jurisdiction  of  Equity. 
Patent  Law  Amendment,  No.  2. 
Suitors  in  Chancery  Relief,  No.  2. 

LAW  BILLS 
POCTPONED  OR  NEGATIVED. 


15  Vict.     1832. 

April  20. 

Inclosure  of  Lands,  c.  2. 
Intestates'  Personal  Estates,  c.  3. 
Annual  Indemnity^  c.  4. 
Municipal  Corporations'  Act  Amendment, 
c.  5.    Sec  p.  172,  flfi/e. 
Provisional  Registration  of  Inventions,  c.  6. 

May  3. 

Disfranchisement  of  St.  Albans,  c.  9. 

May  28. 

Copyri|(ht,  c.  12.     See  p.  Ill,  ante. 

Poor  Relief  Act  Continuance,  c.  14.    See  p. 

131,  ante. 

lioan  Societies,  c.  15. 

Ecclesiastical  Jurisdiction,  c.  17-  See  p. 
131,  ante. 

Stock  in  Trade  exemption  from  Poor-Rate, 
c.  18. 

Hi^^hu'ay  Rates,  c.  19. 

Property  and  Income  Tax,  c.  20. 

June  17. 

Stamp  Duties'  Continuance,  c.  21. 

Shortening  Time  for  Assembling  Parliament, 
C.23.    Seep.  151,  an/e. 

Law  of  Wills  Amendment,  c.  24.  See  p. 
150,  ante, 

liegistration  of  Births,  c.  25.  See  p.  174, 
ante. 

Law  of  Evidence  (Scotland),  c.  27. 

June  30. 

Turnpike  Trusts  Arrangements. 
General  Board  of  Health. 
Disabilities  Repeal. 
Passengers'  Act  Amendment. 
Militia. 

Trastees'  Act  Extension. 
Enfranchisement  of  Copyholds. 
Property  of  Lunatics. 
County  Courts. 
Appointment  of  Overseers. 
Corrupt  Practices  at  Elections. 
Protestant  Dissenters. 
Metropolitan  Sewers. 
Friendly  Societies. 
Incumbered  Estates  (Ireland). 
Common  Law  Procedure* 
Secretary  of  Bankrupts. 
Nisi  Prius  Officers. 
County  Rates. 


!  !l2l[rusfc  Of  EoiH^. 

•      District  Courts  of  Bankruptcy  Abolition. — 

I  Lord  Brougham. 

;      Common  Law  Fees'  Regulation. 

j      Lunacy  Proceedings'  Expenses  (No.   2). — 

{  Lord  Lyndhurst. 

I     Ecclesiastical  Courts  (Criminal  Jurisdiction). 

I  — Lord  Wode house. 

Court  of  Chancery  (Ireland). 
Drainage  and  Embankment  of  I^nds. — Bart 
of  Carlisle. 

Parliamentary   Proceedings    Facilitation.  — 
Lord  Lyndhurst. 

Churchwardens'  Elections.     Bishop  of  Sa- 
lisbury. 


Wtavait  of  ^ammonif. 

Charitable  Trusts.— The  Attorney-General. 

Attorneys'  Certificate  Duty  Repeal.  —  Lord 
I  Robert  Grosvenor. 

Law  of  Mortmain. — Mr.  Ileadlam. 

Grand  Juries  (Metropolitan  District). — ^I'he 
,  Attorney-General. 

Vestries'  Regulation.— Sir  De  Lacy  Evans. 

Friendly  Societies.— Mr.  Sotheron. 

County  Rat^s  and  Expenditure. — Mr.  MUner 
Gibson. 

County    Election    Polls,  —  Lord    Robert 
Grosvenor. 

I      Extension  of  the  Right  of  Voting.— Lord 
'  John  Russell. 

Extension  of  Suffrage.— Mr.  Locke  King. 

Qualification  of  Members  of  Parliament. 

Parliamentary  Representation. 

Corrupt  Practices  at  Elections  (No.  2), 

Militia  Laws.— Lord  John  Russell. 

Messenger  to  the  Great  Seal. 


At  the  time  we  go  to  press,  the  fate  of  a 
few  more  Bills  is  not  known ;  but  we  believe 
all  that  are  of  importance  have  been  noticed. 
Any  others  that  may  be  worthy  of  attention 
shall  be  adverted  to  in  our  next  Number. 


Every  Act  material  to  be  considered  by  the 
practitioner  shall  be  given  tn  estenso  aa  early 
aa  possible^  with  explanatory  Notes. 
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Nst99  ofih9  fVeelc^^wperior  CowrU :  Lord  Clumodhr. 


NOTES  OF  THE  WEEK. 


TESTIMONIAL  TO  MR.  JUSTICE  PATTB80K. 

A  LARGE  number  of  the  principal  law  clerks 
who  have  been  accustomed  to  attend  Mr. 
Justice  Patteson  at  Chambers,  have  presented 
the  learned  and  excellent  Judge  with  a  very 
handaocne  silver  Inkstand  and  an  Address,  re- 
cording their  respect  for  his  judicial  character 
and  their  grateful  sense  of  lus  invariable  pa- 
tience and  urbanity.  We  shall  be  glad  to  find 
space  in  our  next  Number  for  the  Address  and 
the  Answer. 

THE  CHANCERY  JUDGES*  CHIEF  CLERKS. 

Many  of  our  readers  are  aware  that  the 

Equity  Judges,  in  order  to  appoint  the  most 


competent  persons  to  fill  the  Office  of  Judges' 
Chief  Clerks,  under  (he  Masters  in  Chancery 
Abolition  Act,  have  requested  the  Cooocfl 
of  the  Incorporated  Law  Society  to  name  a 
certain  number  of  fit  persons,  from  which  the 
Judges  will  make  their  selection.  The  dele- 
gation of  this  duty  to  the  Council  of  the  In- 
corporated Law  Society,  is  highly  honour&Ue 
to  that  body,  and  we  doubt  not  they  will  con- 
scientiously discharge  it. 

LA^   PRUMOTION. 

Edward  Smirke^  Esq.,  Barrister-at-Law,  has 
been  appointed  Attorney-General  of  his  Royal 
Highness  the  Prince  of  Wales,  in  the  Eoom  of 
the  Hon.  John  Chetwynd  Talbol,  deceased.— 
From  the  London  (Gazette  of  29th  June. 


RECENT    DECISIONS    IN  THE  SUPERIOR   COURTS 
AND    9HORT   NOTK8   OF    CASES. 


In  re  Walker's  Trust.    May  4,  5,  1852. 

WILL.  — CO N«T»VCnnON.'—ABaO LUTE  GIFT. 
-^LIFE  INTEREST  WITH  BENEFIT  OP  BUR- 
ViVORSHIF. 

A  testator,  after  giving  a  Itfe  interest  to  his 
wife»  directed  all  his  property  to  he  equally 
dwided  between  his  children,  and  his  execu- 
tors and  trustees  were  directed  upon  such 
dhigion  to  lay  out  the  whole  of  the  moneys 
that  would  hehng  to  his  three  daughters  as 
their  shares  in  the  3  per  cent,  consols,  and 
thai  neither  of  them  should  hone  the  power 
of  receiving  more  than  the  diddenas  due 
om  their  respeclvoe  shares  ;  hnt,  in  case  qf 
the  marriage  of  all  or  either  of  his  daugh' 
ters,  the  child  or  children  qf  either  of  them 
that  should  outlioe  their  mother  should 
have  their  mother's  share  at  their  own  dis^ 
fosal,  both  principal  and  interest  j  and  he 
also  directed  that  m  ease  of  the  death  of 
one  or  more  qfhis  said  ohildren  that  might 
die  unmarried,  his,  her,  or  their  share  and 
shares  should  he  equally  Hoided  among  the 
survivors-  ef  his  said  children  or  their 
children :  Held,  dismissing,  withoui  costs, 
an  appeal  from  Vice-Chancellor  Knight 
Bruce,  that  upon  the  death  of  a  daughter 
unmarried,  although  after  the  decease  of 
Iftc  tenant  for  life  her  share  swrvioed'  so 
ksr  broth^  and  sisiers  Uving.  at  her 
death. 

The  taatalor./WilIiam  Walker,  by  his  wiB» 
dated  in  November,.  1799»  gave  his  wife  a  life 
interest  in  all  his  property,  and  directed  that  at 
her  death  all  his  aforesaid  property  of  eyery 
dRescTiption  should  be  sold  and  equallf  dirided 
between  his  children  (namioK  them),  and  then 
directed  that  the  trustees  should,  upon  dividing 


the  whole  of  bis  said  property  equally  as  above 
directed,  immediately  lay  out  the  whole  of  tbe 
moneys  that  would  belong  to  his  three  dangh- 
ters  as  their  shares  of  the  said  property  in  the 
3  per  cent,  consols,  and  that  neither  of  tbem, 
his  above-mentioned  daughters,  should  hsMt 
the  power  of  receiving  more  than  the  dividends 
due  on  their  respective  shares ;  and  he  further 
directed  that  in  case  of  the  marriage  of  all  or 
either  of  his  daughters,  the  child  or  children  of 
them,  his  said  daughters,  that  should  outlive  his, 
her,  or  their  mother  or  mothers  should  have  his, 
her,  ortheirmotfaer's  sharesattheirowndisposa], 
both  principal  and  interest ;  and  in  case  of  tbe 
death  of  one  or  more  of  his  aforesaid  children 
that  might  die  unmarried,  his,  her,  or  ^eir 
share  or  shares  should  be  equally  divided 
among  the  survivors  of  bis  aforesaia  children 
or  their  children.  The  tenant  for  life  died  it 
1838,  and  upon  the  death  of  one  of  the  dan|[h- 
ters  in  1849,  unmarried,  her  executor  presented 
this  petition  for  payment  of  her  share  oat  of 
Court.  The  Vice-chancellor  Knight  Bruce, 
having  held  that  her  share,  went  over  to  the 
surviving  brothers  and  sisters,  dismissed  the 
petition,  whereupon  this  appeal  was  presented. 

Shebbeare  and  Roxburgh,  in  support  of  the 
appeal,  referred  to  Rmg  v.  Harebsiek,  2  Bsav. 
352 ;  Mayer  y.  Tswnsend,  3  Bear.  443  y  Brevs 
V.  Tempertey,  3  Ruse.  269^;  Da  €srta  n  Xeir, 
ib.  360. 

Fbllett  and  Steers,  oootrk 

The  Lord  ChanetUorsmd^  tetrtfie  rab  <Aw 
was  well  established,  ths*iftl»fe  wawagiiirmth 
certain  modifications  whieh  did  rsotthmtsb  the 
whole  gift,  on  the  failure  of  sneb  modiieBtlsns 
the  gift  became  afasdnte.  Buc  in  tb»caae  it 
appeared  that  the  testfttor  had-  intended  ta  re* 
strict  his  daughters'  interest  tsi  their  lifvss  and 
to  give  the  principal  at  her  deatfi  to  bar duUbeO) 
and  it  was  clear  the  survivorship  ssfiBried,  not 


SwpeHor  Cotirts  i  Lord  Ckaneell&r.'^Lordt  Jugticei.'^RoUi. 
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only  to  such  as  should  die  UDmarried,  &c.,  in 
the  lifeliaie  of  the  tenant  for  life,  bnC  was  also 
a  restriction  Ukin^r  effect  at  the  death  of  the 
(busrhter  or  daughters  themselves.  The  share 
of  the  petitioner's  testatrix,  therefore,  survived 
to  her  brothers  and  sisters,  and  the  appeal 
most  he  dismissed,  but  under  the  circum- 
sfancee,  without  costs. 

In  re  Hart.    June  4,  1852. 

LDXACT.  —  COSTS  OP  BOLICITORS  TO  COM- 
MITTBBS.  —  TAXATIOV. —  PAYMSNT  NOT- 
WITH8TANDINO     STATUTE      OF      LIMITA- 

An  order  had  been  obtained  by  solicitors  in 

1842,  to  tax  their  biU  of  costs  for  business 

imemrred  is  taking  oni  and  proseenHng  a 

commission  in  Innacjf,  but  no  taxation  had 

taken  place  up  to  the  lunatic's  death  in 

1847,  and  they  had  since  failed  in  an  action 

against  the  committees,  on  the  plea  of  the 

Statute  qf  Limitations.     An  order  vas 

made  on  tie  petition  for  the  taxation  ^ 

their  eosU,  but  without  orefudiee  to  ang 

question  whether  they  hadamg  claim  on  the 

assets  of  the  lunaiic. 

Tjiie  was  a  pstkion  fov  an  order  for  the 

taiatioB  of  the  hill  of  costs  of  the  petitioners, 

who  had  been  employed  by  the  committees  to 

taite  out  and  prosecute  the  commission  in  this 

Inoscy.    It  appeared  that  an  order  to  tax  had 

heea  obtained  in- 1842,  but  no  taxation  had 

Wea.had  before  the  death  of  the  Innatic,  which 

tftoh   plmm  in   1847.     An  action  had   been 

bouipi  upon  the  oomtnittees  refusinj^  to  pay 

the  amount,  but  the  verdict  passed  for  the  de- 

fcodant^  on  the  plea  of  the  Statute  of  Liniita- 


Antter  of  t^  l&oIliU 

Craig  v.  Lawley.    June  26,  1852. 

CLAIM.  —  INVESTMKKT  OF   LEGACY  GIVEN 
TO   INFANT.'-CaSTS. 

A  testator  gave  a  legacy  to  an  infant ^  and 
empowered  his  trustees  and  executors  to  »n- 
vest  the  same  in  the  public  funds  or  real 
securities,  the  income  to  be  paid  to  the  in- 
fant  when  he  attained  21,  until  payment  of 
the  fund  when  he  was  24.     The  testator 
died  on  August  26,  1850,  and  a  claim  uas 
filed  by  the  infantas  next  of  kin  for  the  tw- 
vestment  of  the  legacy  on  May  8, 1852,  and 
it  was  invested  on  May  15  .*  Held,  that 
costs  were  only  payable  up  to  May  15,  out 
of  the  estate. 
Bird  appeared  in  support  of  this  claim,  which 
was  filea  by  the  next  friend  of  an  infant,  to 
whom  the  testator,  William  Lawley,  had  be- 
queathed a  legacy  of  700/.,  to  be  payable  when 
he  attained  the  age  of  24.    The  trustees  and 
executors  were  empowered  to  invest  either  in 
the  public  lunds  or  on  real  securitins,  and  they 
were  to  pay  the  interest  thereon  upon  the  in- 
fant's attaining  21,  until  the  fund  became  pay- 
able.   It  appeared  the  testator  died  on  August 
26, 1850,  and  that  upon  the  defendants  not 
having  invested  the  amount  of  the  legacy,  this 
claim  was  filed  on  May  8,  1852.    The  money 
was  investsd  on  the  15th  May: 
R.  Falmer  for  the  defendants. 
The  Master  of  the  Rolls  said,  that  the  costs 
up  to  the  15th  May  were  only  to  be  paid  out 
of  the  estate. 


St  in.  support,  on  the  ground  the 
ought  to  be  paid  ont  of  the  estate,  and 
that  as  there  was  no  personalty,  they  ought  to 
be  a  charge  on  the  fealty,  and  citing  Williams 
T,  Wemtwertk,  S  Bear.  3a6>:  Taykr  v.  Tayler, 

Srentide^  for  the  coosoittees,  contrk. 

The  Lmris  Jkudiues  said,  that  the  Conrt  had 
■>  JHna£ctioa  to  make  anv'  declaration  of 
tisTfiy  but  an.ocdev  was  maae  for  the  taxation 
d.  win  easts,,  without  prejudice  to  any  question 
«4lelhev  the  peiitioiiBrs  bad  any  claim  on  the 
astets  of  the  lunatic. 

lone  25/— BjfdbT.  Corporation  of  Manches- 
fo'^-BilT  dismissed,  with  costs,  without  pc^u- 
dice  to  action  at  law. 

—  2S. —Riddle  v.  Shrewabury  Raiissag  Com- 
t^ngr-^imd  over. 

—  ^.  — EsUosm.  V.  C<iM— Appeal  from 
Mce-CEancellor  Parker  dismissed,  with  costs. 

—  26.— fFoUsr  V,  Tl^^j— Arrangement 
come  to. 

-~  26^-^BeU  V.  Burehard-Stsind  over, 
^  26. — Nickson  v^  Lloyd-— Fart  heard. 
^  29. — Glasss  V.  !RicAard«oA  ^Part  heard. 


Ankrett  v.  Bamett.    Jane  26, 1852. 

SPBCIAL  CLAIM. —  LEAVB  TO   yiL&«  —  SIG^ 
NATUBB   OF   RBGISTBAB. 

T%e  signature  of  the  regietrar  to  a  special 

claim  should  be  obtaimed  at  the  time  leaios 

is  obtained  to  Jits  the  same^ 

I     Leavb  had  been  obtained  at  the  last  seal  to 

file  this  claim,  but  it  had  been  omitted  to  ob^ 

tain  at  the  same  time  the  registrar's  signature  to 

the  parchment,  and  he  now  refosed  to  sign*- 

C.  Hall  now  aiiplied  in  reference  thcmo^ 
there  being  a  difference  in*  practice  amongst 
the  registrars. 

The  Master  of  the  Rolls  said,  the  general 
practice  was  for  counsel  to'  produce  the  pawh* 
ment  to  the  registrar  for  signatore  when-  ills 
application  was  made  for  leave  to  Ale  the  daim. 

June  25.~Let0ts  v.  Lofime^^oAfttaetit  aete 
constroction  of  codicil,--costs  out  of  estate. 

—  26.— Eden  v.  5Aaf7>— Reference  t»'  the 
Master  to  settle  lease,  on  chnm  for  specific 
performance  of  contract  to^gnmt  same; 

—  26.— In  re  MyddUton's  Charitg^Order 
by  consent  as  to  distribution  of  futtd. 

—  25,  26.— Gray  v.  Hmg  j  Huig  in,  Oruf^ 
Decfee  for  aoeount. 

—  24,  29.— Lord  Ward  v.  Oxford,  Wan- 
cester,  and  Wolverhmnpiom  RaUway  Cbmpung 
—Stand  over,  with  leare  t#  brin^  vetioa  at 
law. 


Superior  ComrtS:  RolU.-^V.  C.  Turner r^V,  C.  Kmdenletf. 
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June  29. — Bridge  v.  Bridge — Cur,  ad.  vuU. 

—  29. — Reynolds  v.  Cortright  —  Demurrer 
to  bill  overruled. 

Johnstone  v.  Shaw  and  another.    June  5,  1852. 

APPOINTMENT  OP  NBW  TRUSTEES, — POWER 
UNDRR  WILL  WHERE  SUIT  INSTITUTED. 

Held,  that  parties  having  a  power  of  appoint- 
ment under  a  unit,  mustt  where  a  bUl  is  filed, 
appoint,  subject  thereto,  and  that^  on  a  re- 
ference to  approve  qf  trustees,  the  Master 
is  not  absolutely  bound  bi/  such  appointment , 
although  it  is  not  to  be  altogether  disre- 
garded, 
A  trustee  was  disapproved  of,  where  there  was 
reason  to  fear  he  would  not  act  in  harmony 
with  the  other  trustees  who  had  been  ap- 
proved. 
Four  trustees  were  appoiuted  by  the  will  of 
a  testator,  which  contained  a  power  for  the  exe- 
cutors of  the  last  survivinfl^  trustee  to  appoint 
new  trustees.     It  appeared  that  three  of  the 
trustees  renounced,  and  that  the  fourth  died 
without  having  appointed  new  trusteesjeavin^r 
the  defendants  her  executors,  and  upon  their 
not  having  exercised  the  power,  this  suit  was 
instituted,  and  a  reference  directed  to  the  Mas- 
ter to  approve  of  trustees,  with  liberty  to  the 
defendants  to  carry  in  proposals.    The  Master 
had  approved  of  three  of  the  trustees  proposed 
by  the  defendants  under  their  power,  and  of  a 
fourth,  who  was  proposed  by  another  defendant 
interested  in  the  property.    Exceptions  were 
now  taken  to  the  report,  on  the  ground  the 
Master  should  have  appointed  all  the  parties 
proposed  under  the  power,  and  it  was  also  ob< 
jected  that  the  fourth  trustee  was  an  objection* 
able  person. 

The  Vice^Chaneellor  said,  that  the  defendants 
could  only  appoint  pendente  lite,  subject  to  the 
bill,  and  that  the  Master,  although  he  could 
not  altogether  disregnrd  the  a|)pointinent  so 
made,  was  not  absolutely  bound  thereby,  and 
the  exceptions  were  accordingly  overruled. 
The  appointment,  however,  of  tlie  fourth  trustee 
could  not  be  sanctioned,  as  there  was  reason  to 
fear  he  could  not  act  in  harmony  with  the  other 
trustees. 

June  25. — Allen  v.  Aehion — Order  as  to  pro- 
duction of  deeds. 

•^  25.*^//i  re  PoweiVs  Tnw^— Order  on  pe- 
tition for  payment  of  moneys  out  of  Court  under 
Trastees*  Act,  without  costs. 

—  iB.'^Tidd  V.  Lu/er— JudgiAent  00  pe- 
titions herein. 

—  25. — In  re  Burton's  Trust — Judgment  as 
to  construction  of  will. 

—  26,— O^cia/  Manager  of  Grand  Trunk 
Railway  Company  v.  Brodie — Bill  dismissed 
with  costs,  to  be  paid  by  the  official  manager. 

—  24,  28. — Simpson  v.  Denison — Injuociion 
granted. 

—  29. — Robinson  v.  Governors  qf  London 
Hospital — Part  heard. 


Stansfield  v.  May,    May  20, 1852. 

MORTOAOK.— SUIT  BY  ASSIGNEES  OF  BANK- 
RUPT  MORTGAGOR  TO  REDEEM  AND  FOR 
AN  ACCOUNT.  —  ACTION  AT  LAW.  — DE- 
MURRER. 

Upon  the  bankruptcy  of  a  mortgagor^  t\e 
mortgagee  brought  an  action  at  law  under 
the  7  Geo.  2,  c.  ^0,  and  a  reference  was 
made  to  the  Master  to  compute  the  sum 
due  for  principal  and  interest.  It  appeared 
that  the  mortgagee,  who  was  a  solicitor, 
had  deducted  certain  legal  expenses  which 
were  disputed,  A  demurrer  was  overruled 
to  a  bill  by  the  assignees  to  redeem  and 
praying  an  account,  and  for  an  injunctum 
to  restrain  the  proceedings  at  law,  and 
which  alleged  the  mortgagee  had  claimed 
more  than  was  due  for  principal  and  w- 
terest. 

This  bill  was  filed  on  behalf  of  assignees  of 
Mr.  Pritchard,  a  bankrupt,  who  had  mortgaged 
certain  premises  in  the  year  1849  to  the  de- 
fendant, a  solicitor,  to  secure  two  sums  of  500f. 
upon  a  legal  mortage  and  an  equiuble  one  bf 
deposit  of  title-deeds,  to  redeem  and  for  an  ac* 
count,  and  for  an  injunction  to  restrain  the 
proceedings  at  law.  It  appeared  that  upon  the 
mortgagor  becoming  a  bankrupt  the  d^endsat 
had  brought  an  action  at  law  under  the  7  ('•  % 
c.  20,  and  that  a  reference  had  been  made  to 
tbe  Master  to  compute  the  sum  due  for  prioci- 
pal  and  interest  ana  the  amount  due  was  nxed  at 
1,102/.  1 1  also  appeared  that  considerable  de- 
ductions had  been  made  from  the  sum  paid  to 
the  plaintiff  on  account  of  legal  expenses  and 
which  were  disputed. 

fV.  T.  8.  Daniel  and  Skapter  appeared  in 
!  snpport  of  a  demurrer  to  the  bill  on  the  groond 
I  that  by  the  7  Geo.  2,  c.  20,  tbe  Common  Law 
I  Court  had  jurisdiction  to  decide  the  qnestioDB 
I  at  issue. 

!      Stuart  and  Tripp,  coQtr&. 

I     Tbe  Vice-Chancellor  said>  that  theactoalj 

I  applied  where  there  was  a  sum  of  money 

I  claimed  for  principal  and  interest,  and  that,  as 

I  the  allegation  in  the  bill  must  be  taken  for  the 

I  purposes  of  the  demurrer  to  be  admitted  hj 

the  defendant,  of  his  having  claimed  more  than 

was  due  for  principal  and  interest,  Uie  act  did 

not  apply,  and  the  demurrer  must  be  overrtded. 

June  24.— TVirner  v.  Evans — Stand  over  to 
Michaelmas  Term,  with  liberty  to  plaintiff  to 
proceed  at  law. 

—  ^A.-^Harper  v.  THifcmer— Order  for  ap- 
pointment of  receiver. 

—  25. — Export e  Roberts,  in  re  Wokerksmf* 
ton,  Chester,  and  Birkenhead  Railmay  Company 
— Appeal  dismissed* 

—  26. -- Brougham  v.  Syiwe  — Bill  dis- 
missed. 

—  28.— Clowes  V.  fr«(#r#— Exceptions  al- 
lowed to  Master's  report* 


Superior  CourU:  V.  C.  Parker.^  Qnteen's  B«icA.— Common  Pleas. 


h  re  Idwrpool  Marine  Assurance  Company, 
exports  Grtenshields.    June  1,  1852. 

WINDINO-UP      ACT.  —  BANKRUPT      8HARB- 
HOLDER. — LIABILITY   AS    CONTRIBUTORY. 

Held,  discharging  the  Master^  order  insert* 
ing  the  appellant's  name  on  the  list  of  con^ 
tributories  to  a  jovnt-stock  company,  that 
mon  the  bankruptcy  of  a  shareholder  his 
fuiure  liability  ceased  in  the  partnership. 

This  was  an  appeal  from  the  decision  of  the 
Master  inserting  the  appellant's  name  on  the 
list  of  coDtributories  to  the  above  company  in 
respect  of  100  shares  for  any  losses  sustained 
on  and  subsequent  to  Oct.  30,  1848.  It  ap- 
peared that  upon  the  appellant  becoming  bank- 
nipt  on  Oct.  30j  1848,  bis  assignees  disclaimed 
all  interest  in  the  shares. 

J'  V,  Prior,  in  support,  cited  Exports 
Kuper's  assignees,  3  De  G.  &  S.  113. 

Selwyn,  for  the  official  manaf^er,  contrk,  re- 
ferred to  5oii/A  Stoffotdshire  Railway  Company 
^.Bmmde,  5  Bxch.  R.  129. 

The  Fiee^Ckaneelhr  said,  that  Che  partner- 
ship was  diBBolTed  by  the  bankruptcy,  and 
that  the  appelltnt  then  became  eetitled  to  have 
the  accounts  taken  and  the  accounts  wound 
np,  wluch  might  result  either  in  a  proof  against 
the  estate  or  in  the  assigcees  being  entitled  to 
receive  what  might  be  due,  and  he  ^ould  iKrt 
be  liable  in  respect  of  any  future  claim.  The 
appeal  was  therefore  allowed,  costs  to  be  paid 
oQtoftheesUte. 


In  re  LevetVs  Trust.    June  26,  1852. 

T8U8TEB8*  RBLIBF  ACT. — PETITION. — AFFI- 
DAVIT  OF   TRUSTERS. 

Held,  that  the  petition  for  payment  out  of 
Court,  under  the  10  ^U  Vict  c.  96,  to  the 
tenant  for  life  of  the  income  of  the  fund, 
should  set  out  the  t^fidamt   made  by  the 
trustees  on  paying  the  fund  into  Court* 
^enshaw  appeared  in  support  of  this  petition, 
under  the  10  &  11  Vict.  c.  96,  for  the  payment 
out  of  Court  to  the  tenant  for  life  of  the  income 
of  the  fund  which  had  been  paid  in  by  the 
tnistees. 
Dauney  for  the  trustees. 
The  Vieo'CktmoeUor,  upon  its  appearing  that 
the  petition  did  not  set  out  the  affidavit  made 
hythe  trustees  on  paying  in  the  fund,  said  that 
it  was  necessary  for  such  affidavit  to  be  set 
out  in  terms,  as  it  was  the  declaration  of  trust 
upon  which  the  Court  acted. 


Jane  ^i.-^Exparte  Incumbent,  ^c,  ofBromp- 
<o»— Master's  report  confirmed  as  to  objects 
of  charity. 

^  24,^Limdey  •▼.  Wagner  —  Injunction 
inade  perpetual  on  defendants'  application,  and 
^  payment  of  co^ts  of  suit. 

—  25.-— Clay  V.  Rufford^Cur.  ad.vult, 

—  26,  28,  29.-*1r  re  Bedford  Charity  — 
Order  as  to  charity  scheme. 
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Court  ot  Guem'tf  Sen^- 
Bastow  v.  Gant,  administrator.    May  22, 1852. 

FOREIGN     ATTACHMENT.  —  CERTIORARI.  — 
ADMINISTRATOR.— SPECIAL   BAIL. 

Held,  refusing  a  rule  to  set  aside  a  Judge's 
order  on  the  defendant,  who  was  an  admi- 
nistrator^ to  put  in  special  bail  upon  re* 
moving  by  certiorari  into  this    Court  a 
foreign  attachment  in  the  Lord  Mayor's 
Court,  that  the  case  of  an  administrator 
tons  not  an  exception  to  the  general  rule, 
and  thai  common  bail  was  insufioieut. 
This  was  a  motion  for  a  rule  nisi  to  set 
aside  an  order  of  Erie,  J.,  refusing  an  appli- 
cation to  rescind  an  order  for  the  defendant  to 
put  in  special  bail  on  his  removing  by  cer- 
tiorari into  this  Court  a  foreign  attachment  in 
the  Lord  Mayor's  Court. 

Locke  in  support,  on  the  ground  that  as  the 
defendant  was  an  administrator  it  was  an  ex- 
ception to  the  general  rule,  and  that  common 
bail  was  sufficient. 

The  Court  said,  that  as  there  was  no  authority 
for  such  exception,  the  rule  must  be  refused. 

Stapylton  v.  Croft.    April  28,  1852. 

LAW  OF  EVIDENCE  ACT  AMENDMENT. — 
KVIDBNCB   OF  WIFE    FOR    DEFENDANT. 

Held,  making  absolute  a  rule  for  a  new  trials 
that  the  wtfe  of  the  plaintiff  or  drfendant 
cannot  be  admitted  to  give  evidence  on  behalf 
of  her  husband  under  the  14  &  15  Vict.c.99y 
(per  Lord  Campbell,  C.  J.,  Wightman,  and 
Crompton,  J  J., — dissentiente  £rle^  J.) 
Tnia  was  a  rule  nisi  granted  on  January  19 
last,  to  set  aside  the  verdict  for  the  defendant 
and  for  a  new  trial  of  this  action,  which  was 
tried  before  Erie,  J.,  on  the  ground  of  the  im- 
proper admission  of  the  evidence  of  the  defend* 
ant's  wife  without  the  consent  of  the  plaintiff. 

M.  Chambers  and  Welsby  showed  cause,  and 
referred  to  the  14  &  15  Vict.  c.  99,  s.  2,  which 
enacts,  that  •*on  the  trial  of  anjr  issue/'  "  the 
parties  thereto,  and  the  persons  m  whose  behalf 
any  such  suit,  action,  or  other  proceeding  may  be 
brought  or  defended,  shall,  except  as  herein- 
after excepted,  be  competent  and  compellable 
to  gi^'e  evidence,  either  viod  voce  or  by  deposU** 
tion,  according  to  the  practice  of  the  Court,  on 
behalf  of  either  or  any  of  the  parties  to  the  said 
saic^  action,  or  other  proceeding." 
Huddleston  and  Holt  in  support. 
The  Court  (per  Campbell,  C.  J.,  and  Wight- 
man  and  Crompton,  J J.,-~di66entiente  Erie,  J.,) 
held,  that  the  wife  had  been  improperiy  ad«- 
mitted  as  a  witness ;  and  the  rule  was  accord* 
ingly  made  absolute  for  a  new  trial. 

Court  Of  Common  Dlratf. 
Robinson  v.  GiU.    May  ),  1852. 

COUNTY  COURT. — DUTY  OF  CLERK  TO  GIVE 
NOTICE  TO  DEFENDANT  OF  ORDER  FOR 
PAYMENT  BY  INSTALMENT.— ACTION  FOR 
NEGLIGENCE. 

Held,  that  it  forms  no  part  of  the  duly  of  the 
clerk  of  a  County  Court  to  give  the  defend^ 
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ant  in  n  pktiitt  noHee  o/«fi  order  for  pay^ 
ment ^>fdebf.wtd  eoate  hy  instalments,  md 
a  demurrer  was  therefore  alhwed  to  an  ac- 
tion on  Me  ease  for  negligence  by  the  de- 
fendant in  serving  a  notice  representing  the 
instalments  were  payable  monthly,  instead 
of  weekly,  whereby  execuHon  had  issued 
against  the  plaitUiff's  goods,  where,  it  was 
not  shown  he  had  acted  from  matidaus  or 
improper  motives, 

Ttfie  wsm  a  demumr  to  ibe  ^aclandion  in 
this  actioa^  which  wae  brought  wi  the  case 
aAainat  the  clerk  of  the  Birkenhead  County 
Court  for  negliffenoe.  it  appeared  that  a 
jadgment  had  been  obtained  in  the  County 
Court  against  the  plaintiff  and  another  person, 
aad  an  order  made  for  payment  hy  weekly  in- 
8talments»  and  the  declaration  alleged  that  it 
was  the  duty  of  the  defendant  to  senre  a  written 
notice  thereof  on  the  plaintiif,  according  to  the 
practice  of  the  Court,  but  that  he  had  negli- 
gently served  a  notice  representing  the  instal- 
ments were  payable  monthly,  wheieby  ihe 
plaintiff  omitted  to  make  the  payments  ordered, 
and  his  goods  were  seized  under  an  execution. 

Cowling  in  support  of  the  demurrer,  on  the 
ground  that  it  was  no  part  of  the  defendant'd 
duty  to  giro  the  information  as  alleged,  and 
it  was  not  shown  that  he  had  acted  from  mali- 
cious or  improper  motives. 

IVeisby  for  the  plaintiff,  contrjL. 

The  Court  gave  judgment  for  the  defendant. 


tied,  as  against  Barnes,  to  enter  the  verdict  for 
the  amount  claimed,  but  that  there  ought  to  be 
a  verdict  in  favour  of  BarUin  as  the  actioB  had 
not  been  brought  within  the  period  of  six 
months  limited  b^  the  24  Geo.  2,  c  44,  8. 8. 
But  upon  the  plamtiflTs  consenting  to  take  a 
verdict  against  Barnes  only,  the  nile  was  made 
absolute  to  enter  the  verdict  for  15/. 


C0ttrt  erf  erct^equer. 

Freegam  v.  Barnes  and  another,    June  Z, 
1852. 

WARRANT  OP  JU8TICBS. — WBBBB  DXRBGTBO 
TO  CON8TABLB. — ACTIOK  HOB  FALBB  III- 
PRI80NMBNT. 

A  warrant  of  a  justioe4>f  tke  peaae  wm  di- 
rected to. the  conHable  ^  D.,  held,  that  it 
could  not  be  executed  by  a  countff  poliaemem 
attached  to  the  district  in  which  D.  was 
situate,  and  that  the  defendant  who  kad^so 
had  it  executed  was  liable  in  an  actiom  (^ 
trespass  for  false  imprisonment  undfir  s^sah 
warrant, 

Thib  was  a  rule  nisi  on  leave  reserved  to 
enter  the  verdict  for  16/.  for  the  plaintiff  in  diis 
action  which  ««s  in  trespass  for  fiedse  hnpri- 
eonment.  On  the  trial  before  Talfomrd,  J.„  at 
the  last  WiltshiM  Assises,  it  appeared  that  a 
nrarraot  had  been  obtained  by  the  defendant 
Barnes  from  a  justice  of  the  peace,  directed  to 
the  constable  of  Dauntsey,  and  intrusted  for 
execution_to  the  defendant  Barton,  who  was  a 
county  policeman  attached  to  the  district  in 
which  Dauntsey  was  situate.  The  plaintiff 
was  nonsuited,  subject  to  this  rule. 

Crowder  and  Hodges  for  deleadaot  Barnes ; 
Slade,  for  defendant  Barton  showed  cauae; 
Kinglake,  S.  L.,  and  Edwards  in  support,  on 
the  ground  the  warrant  could  onlyhe^csecuted 
by  the  constable  of  Bauntacy  as  directed. 

Xhe  Court  said,  that  the  plaintiff  was  enti 


Phillips  V.  Pound,    June  7, 18S2. 

CLBRK  TO  ATTORNBY. — ATTENDING  JUDCl'S 
CHAMBBB8.^PRIVij;.BOJE  FROM  ARREST. 

Held,  that  the  ^erk  to  a  soUeUor  isnatpri' 
vileoed  from  arrest  while  attending  at 
Judge* s  Chambers  on  a  smnmons  in  a  easse* 

A  RUi«B  uisi  had  been  obtaAoed  m  has4 

kat,  to  discharge  the  defendant  in  this  scM 
out  of  custody,  on  the  giwrnd  of  pfirilege.  It 
appeared  ho  was  cWrk  to  a  solioilor«  and  had 
been  arrested  whilst  attending  at  Jiidfe's  GhM> 
hers  on  a  aummons  in  a  eause. 

Haonen^niifi^fed csnnne;  Hetwkims va t»pf9d. 

The  Court  said,  the  privil^e  daioied  had 
always  been  confined  to  eouoael  or  Bttaraeys 
in  a  cause  or  witnesses  jwder  a  ^ubpoBoa,  and 
who  were  n^esaarilF  called  'Upon  to  jiteod 
Courts  of  Justice,  and  the  role  was  acooixiiP|lir 
diachargffl. 

Jnne  26. — Hickie  and  another  v.  Salosw  asd 
anather^OrdfBr  for  plainliiEs'  eoats  under  U 
&  .14  Vict.  c.  ai. 

—  26. — Providential  Assuramse  Campsan  s, 
Johnston — Rule  absolute  to  set  aside  nonsuit 
and  enter  verdict  for  pbuntifia. 

Regina  v.  Oldham.    May  29>  1S52. 

INDICTMENT  FOR  JBAVING  HOUaBBRBAKWO 
IICPLBMBNTS  IN  PDSSBSBION.— QUBSTIOK 
FOR   JURY. 

On  the  trial   of  oB  indifitmeni  under  the 
14  4-  15  Vict.  c.  19,  S.  Ij  of  the  prisseer 
for  being  found  by  night,  without  W** 
excuse,  in  the  possession  of  housebrea^ 
implements,  the  jury  found  that  the  artiela 
were  such  as  might  he  used  for  the  purjK^ 
of  housebreaking,  and  that  it  was  the  pri- 
soner's intention  to  use  them  as  such,  fw«* 
he  was  taken  up:  Held,  that  the  drcvm- 
stance  of  thtHr  aiso  being  apptScahU  /<w 
lawful  purposes,  was  no  defence  to  the  ^ 
dictment,  that  the  question  was  one  f Of  ^ 
jury,  and  the  conviction  was  affirmed^ 
This  was  an  indictment  under  the  14  &  15 
Vict.  c.  1 9,  s.  1 ,  against  the  defendant,  for  having 
-been  found  at  night  without  any  lawlid  esKOse, 
in  the  possession  of  implements  of  houe^rw^ 
ing,  and  on  the  trial  it  appeared  that  the  articles 
hi  his  possession  might  be' used  for  other  pjff* 
poses  tiian  tihose  charged  inthe  indictment.  Ae 
questions  left  to  the  jury  were,  "^^^Jf^^^ 
articles  in^eationirefe«uch  s^^nv^S^^^?^ 
for  the  purpose  of  housebreaking,  and  ^ht^ 
it  was  the  intention  of  the  prisoner  -nfbcn  ««y 
>  were  so  found  in  \m  ifMMieesion  to  use  them 
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for  that  purpose.  The  prisoner  was  found 
guilty,  subject  to  the  point  reserved,  whether 
the  evidence  iras  sufficient  to  support  the  in- 
dictment. 

The  Qmrtwd,  that  as  the  jury  had  found 
that  it  was  the  prisoner's  intention  to  use  the 
articles  as  implemooxfi  of  housebreaking,  and  it 
was  entirely  a  question  for  the  jury,  it  was  no 
ansirer  that  they  might  Tie  used  for  lawful 
Y^poKS,  and  the    conviction  wais  therefore 


(Corwn  JenriB,L.€.J.) 
Boden  v.  Shaw,    June  28,  1852. 

»Kt«  OBftOSRK    COMMlBSIOtf. — STATITTfl    OF 
FRA.fr  DS. 

Held,  thai  ^ooda  may  be  taken  for  gale  under 
a  del  ciadere  eommianmi  without  a  written 


contraet^aad  u  eerdiat  mat  there/ore  di- 
rected for  the  plaintiff  in  ^^  action  brouffht 
to  recover  the  amount  due  to  the  plaintiff 
•upon  a  sale  of  coaU  .by  the  defendant  om 
such  a  commission,  where  there  was  no -con* 
tract  «i  writing. 

Bytes,  ^S.  L.«  and  Field  appeared  for  tha 
plaintiff  in  thia  action^  which  was  brought  to 
recover  the  atim  of  75i.  from  the  defendant,  a 
ooal^factor*  ufioa  a  aaie  of  ooaia  hy  faam  'Oa  a 

O'Mailey  and  Jkkwdeewell  for  1^  detfeodaat^ 
QD  the  .giUMind  tiie  Statute  of  Fraada  appliad, 
and  that  aa  there  was  ao  contract  in  wiiaiBf 
the  de£enjdant  was  not  liable. 

The  Court,  however,  aaid  it  was  a  diffeeoit 
case  from  a  contcact  to  be  anawefahk  (or  the 
debt  of  another,  and  directed  a  verdict  lor  the 
plaintiff  for  the  amount  claimed. 
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fiTourtd  0{  !Equft||. 

[For  the  previous  Sectioos  of  the  Ingest  in 
this  Volume,  see 

Priay  Council:  Appeals,  p.  17. 

Bouse  of  Lords :  Appeals,  p.  38. 
OnirtsofEqmty: 

Construction  of  Btatntea,  p.  1(M« 

law  of  Attorneys  and  Solicitors,  p.  125. 

CoQtribatories  under  the  Winding-np  Act, 
p.  143. 

Law  of  Trustees,  p.  166.] 

LUNACY. 

ADVOWSON. 

Safe  of  neat  -preeaatation  qf  rsc/ory*— The 
Mth  sect  of  the  Act,  1  Wm.  4,  c.  65,  ooofers 
n>  power  to  sell  the  right  to  the  next  presenta- 
tUQ  to  a  rectory  of  the  advowson  of  which  a 
Iflsatic  is  tenant  in  tail  inposassaioB,  except  ior 
"Bcoftfae  purposes  specined  in  tlMesctimi.  In 
ftJ^ewoar,  3  ht$f.&Q.  276. 

AKNVITY. 

Sak  of  principal  to  purchase  annuity  for 
wifl/ic.— Where  the  income  of  a  lunatic 
Jjoaniea  to  21/.  l6».  llrf.  only,  the  Lord 
Chancellor  refdsed  to  allow  a  sum  of  60/.  per 
^rim  for  maintanance,  but  allowed  part  of  the 
P^cipal  of  her  property  to  bje  sold  to  purchase 
jn  annuity  of  30/.  per  anaunu  In  re  Fisher, 
2fl*&T,449. 

.OOST8. 

J^'^^  commisshn  payable  out  of  fund  in 
^  ^fisr  death  of  /imaftc?.— Costs  of  a  com- 1 
^on  of  lunacy,  which  had  been  taxed  during 
«6  lifetime  of  the  iimatic,  ordered  to  be  paid  j 


after  his  death,  out  of  funds  to  which  he  was  en- 
titled, and  which  at  his  death  were  standing  to 
the  credit  of  a  cause  to  which  he  was  a  party. 
Tayler  v.  Tayler,  3  M'N.  &  G.  426. 

Cai6»  eiltd  in  the  judgoMOtt  SUierwood  v.  Sa»- 

dersoD,  19  Ves.  '«80  ;  Williams  ▼.  Wentworth, 
5  Bear.  325. 

DSFBNDANT   IN  SUIT. 

1.  Answer  of  lunatic  d^endant. — Practice  as 
to  lunatic  answerinfir  where  he  is  made  defend- 
ant to  a  bttl  iikd  by  the  committee  of  his  per. 
son  and  estate.  Worth  v.  Afaci^eiurte,  3  M'K. 
&  G.  363. 

Coaas  cited t  SimH  v.  fiytt.  1  Dick.  987 ;  Poyser 
T.  Mtomng,  Reg.  Lib.  B.  1845,  fo.  366. 

d.  Substitution  of  new  committee. — In  a  suit 
to  which  a  lunatic  and  his  committee  were  de- 
fendants, the  Court  declined,  before  decree,  to 
make  an  order,  on  motion,  substituting  a  new 
committee  as  a  defendant.  Rudd  v.  Speare,  3 
De  G.  &  6.  374. 

3.  Nat  found  kmatie  by  ^commission. — Guar- 
dian ad  litem  appointed  on  motion. — A  guar- 
dian ad  Htem  to  a  defendant  shown  by  affida- 
vit to  be  a  lunatic,  but  not  so  found  by  inqui- 
sitioB,  appointed  without  a  commission.  Pt<i- 
dooke  T.  €miiA,  9  Hare,  395. 

4.  Ouardian  ad  /t/em.~ Where  defendants 
had  taken  no  proceedings  until  the  last  day 
allowed  for  put^g  in  their  answer,  when  thqr 
obtained  an  order  for  further  time,  but  afters 
ward  obtained  the  appointment  of  a  guardian 
ad  litem,  on  the  ground  that  they  were  of  un* 
sotmd  mind,  the  Court  refused  an  application 
of  the  plaintiif,  under  the  32nd  Order  of 
May,  1^45,  to  appoint  a  guardian  for  them, 
on  the  ground  that  they  were  in  default  for 
want  of  answer.  Saunders  v.  Waller,  2  H.  & 
T.  199. 
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rORVIOK   CURATOR. 


1.  Lunacy . — Transfer  of  stock  to' curator  of 
Dutch  /tfiia/tc.— Order  made  on  the  applica- 
tion of  the  curator  of  a  lunatic  resident  in  Hol- 
land for  the  transfer  to  bim  of  the  corpus  of 
funds  in  England  to  which  the  lunatic  was 
entitled*    In  re  Elias,  3  M'N.  &  6.  234. 

2.  Transfer  of  stock  to  curator  bonis  of  lu- 
natic,— Payment  of  dividends  accrued  due, — 
An  application  of  a  curator  bonis  of  a  lunatic, 
appointed  by  the  Court  of  Session  in  Scotland, 
for  the  transfer  of  stock  standing  in  the  lu- 
natic's name  in  the  Bank  of  England,  (the 
property  of  the  lunatic,)  into  the  curator's 
name,  was  refused ;  but  the  dividends  which 
had  then  accrued  thereon  were  ordered  lo  be 
paid  to  him.    In  re  Stark,  2  H.  &  T.  467. 

Case  eited  :  In  re  Morgan,  1  H.  &  T.  SU. 

FRAUD. 

1.  Setting  aside  conveyance  on  ground  of 
lunacy  of  grantor  and  other  collateral  circum- 
stances of  fraud. —  Where  fraud  not  supported. 
— A  bill  was  filed  to  set  aside  a  deed  of  con- 
veyance 27  years  after  its  execution,  on  the 
ground  of  the  lunacy  of  the  grantor  and  other 
collateral  circumstances  of  fraud.  At  the  hear- 
ing of  the  cause  these  collateral  circumstances 
ivere  not  established :  Held,  dismissing  the  bill^ 
that  the  plaintiff  was  not  entitled  to  an  issue  to 
try  the  question  of  the  lunacy  of  the  grantor. 
JPrice  V.  Berrington,  3  M*N.  &  G.  486. 

2.  Conveyance  when  only  avoidable  or  void, 
— Whether  a  conveyance  executed  by  a  lunatic 
is  absolutely  void  in  the  absence  of  notice  of 
the  lunacy  to  the  uarty  claiming  under  the  con- 
veyance, and  of  all  circumstances  of  fraud,  {Mot- 
ion V.  Camroux^  2  Exch.  Rep.  487>  and  in 
Error,  4  Exch.  Rep.  17,)  qu<gre. 

Whether  such  a  conveyance  is  voidable,  and 
if  so,  under  what  circumstances,  quare. 

Such  a  conveyance  executed  under  circum- 
stances of  fraud«  the  lunacy  being  one  of 
those  circumstances,  might  be  set  aside.  Price 
V.  Berrington,  3  M*N.  &  G.  486. 

Casea  cited  in  the  judgment:  Niell  v.  Morley, 
9  V'es.  478;  Serjreson  v.  Seiiley,  2  Atk.412; 
Maguire  v.  O'Reilly,  S  Jones  6c  L.  224;  fer- 
raby  V.  Hobson,  2  Ptiill.  255;  Glascott  v. 
Lang,  2  Phill.  310  ;  Wilde  v.  Gibson,  1  H.  of 
L.  6o5. 

JURISDICTION. 

Property  of  person  resident  and  found  lunatic 
abroad. — ^This  branch  of  the  Court  has  juris- 
diction to  order  the  income  of  the  fortune  of 
an  infant  resident  abroad  and  there  found 
a  lunatic,  to  be  applied  for  his  benefit,  without 
the  petition  being  heard  by  the  Lord  Chancel- 
lor.    Volans  V.  Carr,  2  De  G.  &  S.  242. 

master's  report,  confirming. 
A  party  cannot  be  heard  against  the  confir- 
mation of  the  Master's  report  in  lunacy,  with- 
out presenting  a  cross  petition  in  the  nature  of 
exceptions  to  the  Master's  report.  In  re 
Saunders,  3  M'N.  &  G.  219 

Case  cited  in  the  judgment :  In  re  Richardson,  3 
M'N.  &  G.  220,  n. 


PARTNERSHIP. 

Dissolution,^Decree  made  for  the  dissolu- 
tion of  a  partnership  in  consequence  of  the  lu- 
nacy of  one  of  the  partners.  Iteaf  v.  Co/ei,  1 
DeG.,M*N.^G.17J. 

STOP  ORDBR. 

Assignees  of  the  interest  of  sole  next  of  *».— 
Order  in  the  nature  of  a  stop-order  graaud 
on  the  application  of  the  assignees  of  the  in- 
terest of  the  sole  next  of  kin  of  a  Innatic,  bat 
dispensing  with  notice  ta  the  assignees  of  sdj 
applications  in  the  matter  except  those  respect- 
ing payments  toithe  next  of  kin.  In  re  Ftg<at, 
3  M'N.  &  G.  268. 

Case  cited  :  In  re  Moore,  1  M<K.  &  Q.  103;  la 
re  AlcbiD,  ib.  n.  (a). 

TENANT   FOR   LIFB. 

Reference  to  Master  as  to  rebuUding  prt- 
mises  burnt  down.^-A.  B.,  being  devisee  for 
life  of  premises,  with  a  conditicfn  against  com- 
mitting any  manner  of  waste  and  for  keeping 
the  same  in  good  and  tenaiiUble  repair,  be> 
came  Innatic,  and  the  premises  were  sabM- 
quently  destroyed  by  accidental  fire.  A  pe- 
tition was  then  presented  by  the  committee  of 
the  person  who  was  also  remainder-itoan,  pny- 
ing  a  declaration  that  the  premises  ought  to 
be  rebuilt  at  the  expense  of  the  lunatic's  estate, 
and  a  reference  as  to  the  amonnr  of  such  ex- 
pense, and  out  of  what  fund  it  ought  to  be  de» 
frayed.  The  Lord  Chancellor  made  an  order 
for  the  reference,  holding  that  the  words  of  the 
will  created  an  obligation  upon  the  tenant  for 
life  to  rebuild  the  premises,  and  that  the  ques- 
tion of  such  lability  was  rightly  brought  be 
fore  the  Court  on  the  petition.  In  re  Hkingkji, 
3  M'N.  &  G.  221. 

TRUSTEES  RELIEF  ACT* 

Payment  out  of  funds  in  Court  to  guardiest 
of  poor  for  mamteuance  of  Xnwa/ic. -^Ordw 
made  on  a  petition  presented  by  guardians  of 
the  poor  under  the  Trustees'  Relief  Act,  10  & 
11  Viet*  c.  96,  for  paymenX  to  them  out  of  s 
fund  paid  in  by  trustees  in  which  a  lunatic  vas 
interested  of  sums  expended  by  the  guardians 
in  the  support  of  the  lunatic,  the  Lord  Cbao- 
cellor  holding  that  by  the  act  the  Court  was 
placed  in  the  position  of  the  trustees,  and  that 
the  trustees  might  have  made  the  payment 
under  the  7  &  8  Vict.  c.  101,  s.  27.  X»  ^*  ^^ 
JW,  3  M'N.  &  G.  281. 


LAW  RELATING  TO  INFANTS, 

CREDITOR. 

Infant'--Heir-at-law.^Settlement.--A»  ^ 
ing  indebted  to  a  larger  amount  than  his  per- 
sonal estate  was  sufficient  to  pay,  died  intestate 
as  to  his  real  estate,  which  descended  wpo"![)' 
daughter  and  heiress*at-law,  a  minor.  The 
daughter  married  during  her  minority,— hav- 
ing entered  into  articles  to  settle  the  esUte^ 
upon  attaining  her  majority,  for  the  benefit  oi 
the  parties  to,  and  the  issue  of  the  marriage, 
with  power  to  vary  the  settlement  within  stf 
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months  after  she  attained  her  age  of  21  yeart. 
After  the,  said  six  months  had  expired^  the 
estates  were  settled,  with  power  of  revocation ; 
and,  bj  a  snbseqaent  deed,  the  uses  were  re- 
Toked,  and  the  same  estates  were  aopointed  to 
trustees  for  sale,  and  payment  of  tne  debts  of 
A.J  and,  subject  ta  such  triwta,  for  the  benefit 
of  the  husband  and  wife»  and  issue  of  the  mar- 
riage. After  the  death  of  the  wife,  the  deeds 
of  settlement  and  appointment  were  set  aside 
at  the  suit  of  one  of  the  children  of  the  mar- 
riage, aud  the  estates  decreed  to  be  re-conveyed 
to  the  uses  expressed  in  the  articles :  Held, 
subsequently,  in  a  suit  by  a  creditor  of  A.,  that 
the  real  estate  was  subject  to  the  payment  of 
such  parts  of  AJ^  debts  as  his  personal  estate  ^ 
was  iosuffident  to  pay.  Pimm  v.  Insall,  7 
Hare,  193. 

CUSTODY   OF   INFANTS. 

1.  Conflict  qf  father, •^Promwm  for  matm- 
fesoiief  and  education  by  ooooaant  qf  moMcr-M- 
lav.--Beford  the  jurisdiction  of  the  Court  to 
deprire  a  father  of  the  guardianship  of  his 
children  can  be  called  into  action,  the  Court 
most  be  satisfied  that  the  father  has  so  con- 
ducted himsel/,  or  placed  himself  in  such  a 
po«tioD,  as  to  render  it  not  merely  better  for 
the  children,  but  essential  to  their  safety  or 
velfare«  that  the  father's  righu  should  be  in- 
terfered wilh  (except  in  the  cases  within  the 
2  &  3  Vict.  c.  5*). 

Although  the  circumstance  of  the  children 
being  io  the  custody  of  the  mother  excludes 
the  operation  of  the  2  &  3  Vict  c.  54,  the  pro- 
yisioDB  of  that  act  are  proper  to  be  regarded 
in  considering  an  application  by  her  to  retain 
>ach  custody,  and  to  restrain  the  father  from 
interfering  with  it. 

Conduct  showing  the  father  to  be  a  person 
to  whose  guardianship  it  would  be  very  objec- 
Enable  to  intrast  children,  keid  sufficient 
gronod  for  depriving  him  of  their  custody, 
ted  for  providing  otherwise  for  their  care, 
Budntenance,  and  education,  where  such  a 
provision  can,  by  an  actual  appropriation  of 
property  or  otherwise,  be  efifectually  secured. 

But  where  the  only  sectnrity  proposed  was  a 
deed  of  covenant  of  the  infants'  motber-in-law 
to  provide  for  the  maintenance  and  education 
of  the  children  for  her  life,  hM,  that  such  con- 
duct was  not  sufficient  to  enable  the  Court  to 
interfere.    In  re  Fynn,  2  De  O.  &  S.  457- 

2.  Pfliiion  of  mother,  —  Jurisdiction.  -—  If, 
independently  of  the  Act  of  2  &  3  Vict.  c. 
54,  the  Court  can  exercise  jurisdiction  upon 
the  petition  of  a  mother  having  the  custody  of 
W  iofant  child,  for  the  continuance  of  such 
custodv,  it  may  do  so,  although  the  petition  is 
intitled  ia  the  matter  of  that  Act  as  well  as  in 
the  matter  of  the  infant.    Jn  re  Tomlinson,  3 

3.  ^^here  mother  lives  separate  from  father. 
7-%tti/y  o/</afj»/e.— Where  the  mother  of  an 
uifaot  under  seven  years  of  age,  and  having 
custody  of  it^  is  living  separate  from  the 
^ther,  and  has  a  good  defence  to  a  suit  by 
^^  for  restitution  of   conjugal  rights,    the 


Court  may  make  an  order  continuing  to  the 
mother  the  custody  of  the  infant,  such  a  case, 
although  not  within  the  letter,  being  within 
the  e<)uity  of  the  2  &  3  Vict.  c.  54.  In  re 
Jhmlinson,  3  De  G.  &  S.  371. 

4.  Misconduct  of  father. — A  father  left  his 
home  where  he  was  residing  with  his  wife  and 
children,  infants,  four  daughters,  then  ten, 
nine,  eight,  and  four  years  of  age,  and  two 
sons,  aged  six  and  three  years.  He  was  ap^ 
prehended,  committed,  and  arraigned  for  the 
commission  of  an  unnatural  crime,  but  no  wit- 
nesses appearing  he  was  acquitted.  He  imme* 
diatelv  left  England  and  remained  abroad  eight 
raontns.  Five  years  after  the  trial,  he  peti* 
tinned  this  Court  praying  that  his  wife  might 
be  ordered  to  deuver  up  the  children,  (th6 
daughters  being  fifteen,  fourteen,  thirteen,  and 
nine  years  old,  and  the  sons  eleven  and  eight,) 
and,  if  necessary,  that  writs  of  habeas  corpus 
might  issue  for  that  purpose.  The  petition 
was  supported  by  the  affidavit  of  the  petitioner^ 
and  was  served  on  the  wife  only.  Affidavits 
were  filed  on  behalf  of  the  respondent,  and 
amongst  them  an  affidavit  of  the  solicitor  of 
the  wife,  who  had  been  the  solicitor  for  the 
petitioner,  and  in  that  capacity  had  interviews 
with  him  while  in  gaol  awaiting  his  trial  offer- 
ing to  state  conversations  that  took  place  be- 
tween them,  if  authorised  by  the  petitioner  so 
to  do,  and  an  affidavit  by  another  witness  re* 
ferring  as  an  exhibit  to  the  depositions  taken 
before  the  magistrates.  The  petitioner  himself 
made  two  affidavits  in  reply,  in  one  of  which 
he  denied  the  charge  against  him,  and  in  the 
other,  sworn  three  days  later,  he  again  denied 
the  charge,  and  gave  an  explanation  of  the 
cause  why  he  was  at  the  place  where,  and  in 
the  company  in  which  he  was  when  appre- 
hended. The  Court  being  satisfied  upon  the 
materials  before  it  that  tne  petitioner  had  so 
conducted  himself  as  that  he  ought  to  be 
treated  as  if  he  were  a  guilty  man,  dismissed 
the  petition.    Anonymous,  2  Sim.  N.  S.  54. 

6.  Effect  qf  father's  misconduct  on  their  weU 
fare. — Habeas  cor^iw.—The  Court  will  refuse 
to  give  possession  of  children  to  their  father  if 
he  has  so  conducted  himself  as  that  it  will  not 
be  for  the  benefit  of  the  infants,  or  if  it  will  affisct 
their  happiness,  or  if  they  cannot  associate  with 
him  without  moral  contamination — or  if,  be* 
cause  they  associate  with  him,  others  will  shun 
their  society.  If  it  be  estnblished  to  the  satis- 
faction of  the  Court,  that  the  father  of  children 
from  ten  to  two  years  of  age  is  to  be  considered 
guilty  of  the  perpetration  of  an  unnatural  crime, 
it  is  impossible  to  permit  any  sort  of  intercourse 
with  his  children,  even  after  he  has  escaped 
conviction.  Semble,  that  under  such  circum- 
stances, if  the  children  were  with  their  father, 
it  would  be  the  duty  of  the  Court  to  remove 
them.    Anonymous^  2  Sim.  N.  S.  -54. 

GVARDTAN   AD    LITBM. 

Production  in  Court.  —  The  Court  m)- 
pointed  a  guardian  ad  litem  to  an  infant  de- 
fendant, without  his  production  in  Court,  upon 
an  affidavit  that  the  infant  was  only  19  days 
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iM,  and  a  aondieal  certificate*  that  tbe  nrfanr 
ao«ki  aoe  be  Mfely  pivdueed,  Shael^  v.  Bari- 
jBav^3Dir^.&  91^394. 

1.  LkthiUty  qfwdom  to  ampffs^t  her  infant 
eM/mkr— After  the  deatii  of  tbeir  fatlMv,  infoute 
I^tiiioiied-  for  an  allowanee  for  maintenaace 
•at  of  tbeir.  fortunea :  HMythu  tuch  maioten*' 
aacawaato  be  deterBiiaed  irvesjpective  of  the 
■icana  of  their  mother  to  etippcHrt  thei»  oot  of 
her  o«rn  fortune.  Dmigiag  v.  Andrews^  13 
Beav.  312. 

2..  Order  for  futmre  incre&m^-^JJpon  the  pe« 
tkioa  of  aa  infaat  plaintiff  for  an  order  for 
f  aeeaat  maiateoanoe  aad  ediMacieo,  and  to 
f  iDvide  for  »  future  iaereaeed  allowaace  on  hie 
oiteriaff  at' a  specified  time  and  eontinuiyig  at 
the  BBi^mnit]F,  the  Court  ord«eedf  a  pveaent  b1<- 
kMPaace,  and  made  a  proapective  provieion  for 
aD  incjiea«ed  aUowanca  fipoai  tbe  future  date 
QBtilai,  or  the  further  order  of  the  Const,  t» 
W  afqglted  by  the  testamentary  daardian  of  the 
infant.    J^aa  v  flerp«y,  2  Dl»  G.  &  S.  301. 

a,  JBoaar  oa  a  life  f&iicy, — Peikietk, — A. 
hanuo  o»  a  policy  settled  on  traats^  under 
which  an  infant  was  entitled  contingently  on 
attaniafi  3  \,  directed,  on  petition  without  euit, 
tube  anticipated  aad  applied  for  moiatenance 
a£  the  infant..  E»parU  Uu^r  m  re  tioye,  3 
]>e  G.  &  S.  485. 

4L  Rtfettnce  dirnsttd  6y  ifeeree^i— la  a  suit 
lar  the  adminiatration  of  an  estate  in  which  an 
iafant  is  interested,  it  is  not  necessary  to  pre* 
aent  a  {wtition  for  a.  reference  as  to  the  main- 
ianaace  of  tbe  infant.  Tbe  Court  will  direct 
tiie  r^rence  by  the  decree.  Croee  v.  Beesaa, 
%  Sim.  N.  S.  53. 

MABIIIAOB   AmCLES. 

1.  Executed  6y  htiresS'-at^law  in  contempla- 
iSon  of  marriage, — Effect  of,  on  rights  of  simple 
contract  creditors, — Where  the  pergonal  estate 
of  a  debtor  was  insufficient  to  discharji^e  all  bis 
debts,  the  right  of  bia  simple  contract  creditors 
to  have  tbeir  debts  satisfied  out  of  bis  real 
estate,  which  bad  descended  to  bis  beiress-at- 
law,  was  held  not  to  have  been  defeated  by 
articles  executed  by  her  while  still  a  minor, 
previously  to  and  in  contemplation  of  her  maT'- 
ria^e.  Pimm  v.  Insall,  1  H.  &  T.  487 ;  1 
VN.  &  G.  449. 

Caees  cited  in  tJie  judgment  z,  Clough  r.  Clough, 

5  Vei.  710;  Simson  v.  Sona;  f  Hiies.  &  M. 

365. 

Whether  a  settlement  executed  purauant  to 
•Bch  articles  after  the  institution  of  inich  suit, 
would  have  that  effect,  qutere? 

Observations  on  the  practical  consequences, 
in  poseible  cases,  of  the  doctrine  established  in 
Spodbnen  v..  Timbrel^  8  Sim.  253,  that  an  heir 
or  devisee  may,  by  alienation  of  the  descended 
or  devised  estates,  place  them  out  of  the  reach 
of  the  ancestor's  or  devisor's  creditors,  while 
herematne  personally  liable  to  them  for  tbe 
Talue  of  tbe  estates.  Pimm  ▼.  InsaU^  1  M'N. 
k  G.  449. 

9.  Husband  and  w(fe.— Articka  made  upon 


the  imrriage  of  a  minor,  corenan^ng^  to  settle 
her  reid  estate  on  attaining  fier  mararitv,  for 
the  benefit  of  herself  and  her  huaJBana  and 
tbe  issne  of  her  marriage,  pneclnde  the  has> 
band,  during  the  coverture,  firom  doing  oTceO' 
curring  in  any  act  inconsistent  with  liie  articln, 
but  are  not  binding  npon  the  wifie.  Pimm  v. 
huoM,  7  Ifare,  193. 

llISaKFRSflBWTATION  OV  AOK. 

U  Release  kf  infant  represanting  Mmself  n 
of  age, — iaipeacAawnl «/  6y.«— Where  a  perMi 
lepresenta  to  another  that  he  ia  of  a^e,  and 
executes  to  him  a  veleaae,  upon  which  the  ktUr 
acta:  Heid^  that  he  cuaid  not  aftamards  inw 
peach  the  vdidity  of  the  releaae  on  the  groaad 
of  hie  minority ;  and  that  it  waa  inunatefiil 
whether  he  was  aware  or  not  of  theincarrectmai 
of  the  representation.  Wright  v.  Smnoe,  *2  De 
G.  &  S.  321. 

2.  Rehaae  to  emeeairim  bg  infemt  hgatef  tOU- 
i$9g  himeeif  tie  oibit^— Oaae  prdiMidi;— Wfastt 
tbe  aaawer  of  an  execntrix  alleged  a  isdeass  to 
have  been  executed'  by  the  plaiadfl^  a  Isf!"^ 
and  that  he  had  then  stated  that  he  wasof  sffi, 
but  contained  admieeiona  from  whi<^  hi8ml> 
Bority  at  the  time  might  be  iafened:  BeUt 
that  such  adnnaaions  did  not  entitle  the  phio* 
tiff'to  aa  iaqairy  whether  he  waa  a  minor  at 
the  date  ol  tee  tranaactton.  Wrigki  y.  Seam, 
2DeG.4r9.  321. 

MORTGAQa. 

Extending  time  for  payment  of  moiiejf.— Ewn 
in  the  case  of  infants,  the  Court  will  only  ex- 
tend the  time  for  pa3'ment  of  tbe  mortgage- 
money,  upon  the  terms  of  immediate  payment 
of  the  interest  and  costs.  Cooat^e  v.  Stevvf* 
13  Beav.  111. 

PARTftTlON. 

Whef^  one  moiety  of  estate  held  ta  tnut  fv 
infamts.—Xn  a  suit  for  partition,  it  appesisd 
that  the  estate  was  vested,  aa  ta  one  mo:e^>  is 
if.  in  fiee,  and,  as  to  the  other  moiety,  ia  B.  is 
fee,  but  in  trust  for  itifoata. 

Heidj  that  a  convayaace  from  B,  and  tbe  de- 
cree of  the  Court,  wocdd  gif«  A^  a  good  title  to 
the  tenements  aHoCted  to  him ;  aiid,  therefore, 
that  it  was  not  neeeasary  to  order  the  in  tots  te 
convey  when  they  came  of  age.  Coke  v.  Seae^t 
17  Sim.  40» 

TBNANT  IN  TATI.. 

Decree, — Bay  to  show  cause  refused  vatU 
hearing  on  equity  reserved,-^ kl  the  hearing  of 
a  cause  to  which  an  infant,  who  was  the  first 
tenant  in  tail  under  a  settlement,  was  a  defend- 
ant, the  Court  made  a  declaration  as  to  the 
intention  of  the  parties  to  the  settlement,  whicB 
bound  tbe  infant's  inheritance,  and  sent  a  case 
for  the  opinion  of  a  Court  of  Law  as  to  the 
true  construction  of  the  settlement,  but,  it  re- 
fused to  give  tbe  infant  a  day  to  show  cause 
against  the  decree  until  the  hearing  on  the 
equity  reserved,  when  it  would  appear  whether 
the  infant  would  be  required  to  execute  a  con- 
veyance or  not,  Walsh  v.  TVePoaatoa,  16  Sua- 
180. 
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PB0PES8IONAL  CANDIDATES  FOE 
PAULMMENT. 

DUTY  OF   PROFESSIONAL    ELECTORS. 

The  engroMHig  topic  just  at  present  in 
town  and  conntry,  is  the  elections  past  and 
pending. 

The  unusual  number  cf  aspirants  for 
parliamentary  lionours  connected  with  the 
Legal  Profession  is  the  snl^cot  of  much 
observation,  and,  it  must  he  confessed,  has 
afforded  some  materials  for  ridim^e*  The 
Professional  Candidates  are  not  now  con- 
fined to  the  most  prominent  and  distin- 
pushed  numbers  of  ihe  Profession.  Every 
shade  of  political  opinion,  from  red-hot 
Radicalism  to  the  most  cautious  Conserva- 
^,  finds  a  profesnonal  exponent  at  the 
hnstuigs.  fiwm  Mr.  Brieften  the  little 
bowD,  to  liir.  Ba§fM  tlie  famous  Circuit 
Leader,  it  would  seem  as  if  every  member 
of  the  Bar  by  virtue  of  his  call  deemed 
himself  eminently  qualified  to  represent 
county,  city,  or  borough,  as  the  case  may 
he.  It  is  difficult  to  conjecture  what  hi^ 
oecasioQed  this  sudden  and  aU  but  uni- 
versal passion  to  serve  the  oouniiy  in  Par- 
liament. 

It  is  a  graat  mistake  to  suppose  that 
profesmomid  disfcinclioii  Becessarily  IbUoves 
from  ha^ng  a  seat  in  the  House  of  Com- 
mons. Premature  parliamentary  success 
has  frequently  proved  destructive  to  promis- 
hig  professional  prospects.  It  is  quite  true 
that  a  large  proportion  of  the  highest  prizes 
0^  the  Profession  have  fallen  to  the  share 
^  those  who  have  united  parliamentary 
honours  with  great  professional  eminence. 
1*0  saj  notbing^  of  the  Lord  Chancellor, 
ttd  the  Chiefs  of  the  three  Common  Law 
Courts,  all  of  whom  have  held  offices  under 
▼arious  adffliaistiations,  to  the  useful  dis- 
charge of  the  duties  of  which,  a  seat  in  the 
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House  of  Commons  has  been  long  deemed 
indispeniable,  we  find  that  the  two  Lords 
Justices,  one  of  the  Justices  of  the  Court 
of  Queen's  Bench,  one  of  the  Barons  of  the 
Court  of  Exchequer,  and  three  of  the 
Justices  of  the  Common  Pleas,  have  had 
seats  in  ParHannent  before  their  promotion 
to  the  Bench.  On  the  other  hand,  two  of 
the  Vioe-Chaneellors  and  seven  of  the  Com- 
mon Law  Judges  have  been  elevated  to  the 
Bench  without  ever  sitting  in  Parliament. 
It  cannot  be  said,  therefore,  that  the  House 
of  Commons  is  the  only  road  to  judicial 
honoiu^s. 

It  may  be  suggested,  however,  tliat  the 
depressed  condition  of  the  Legal  Profession^ 
and  the  limited  chances  it  aflfords  for  honour 
or  distinction,  has  imp^ed  professional 
men  to  endeavour  to  "  achieve  greatness  *' 
by  other  means.  It  may  be  admitted  that 
this  consideration  has  influenced  a  certain 
number  of  the  professional  candidates  for 
pariiamentary  honours,  but  it  is  far  from 
being  clear,  that  men  who  have  exchanged 
a  professional  for  a  political  career,  will  find 
their  position  or  prospects  substantially  im- 
proved by  the  change.  Looking  to  the 
Profession  as  a  whole,  we  are  not  satisfied 
that  its  interests  will  be  advanced  by  any 
great  augmentation  of  the  u umber  of  pro- 
fessional men  in  Parliament.  Judging 
from  the  past,  we  are  constrained  to  admit, 
that  the  character  of  the  Profession  has  not 
been  elevated  in  the  opinion  of  the  public^ 
by  the  conduct  and  bearing  of  many  amongst 
its  QkNnbers  who  have  had  seats  in  Parlia- 
ment. Men  in  the  foremost  rank  of  the 
Profession  have  too  readily  abandoned  their 
recorded  opinions  in  deference  to  the  exi- 
gencies of  party.  Talent,  learning,  and 
eloquence  have  been  associated  with  great 
private  worth,  but  there  are  few  professional 
men  who  can  be  pointed  to,  like  the  late 
Sir  Charles  Wetherell,  as  having  sacrificed 
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office  by  adherence  to  their  well-considered 
opinions.  There  are  many  professional 
candidates  who,  it  may  be  safely  predicted, 
can  gain  little  and  may  lose  much  by  being 
elected.  To  this  somewhat  too  numerous 
class  we  do  not  wish  success  at  the  hust- 
ings, but  that  it  may  be  reserved  for  them 
in  a  different  and  a  more  congenial  sphere. 
There  are  many  members  of  the  Profession, 
however,  we  shoujd  gladly  see  in  Parliament, 
under  the  conviction  that  they  would  im- 
prove their  own  position,  confer  honour  on 
the  Profession,  and  uphold  its  legitimate 
interests  in  combination  with  those  of  the 
general  public. 

Having  indulged  in  this  unreseFved  an- 
nouncement of  sentiment  on  professional 
candidature,  without  regard  to  persons  or 
political  parties,  may  wc  be  excused  for  sug- 
gesting to  professional  readers,  why,  assum- 
ing other  considerations  not  to  operate, 
they  should  prefer  voting  for  a  lawyer  rather 
than  a  layman  ?  If  lawyers  are  better  ac- 
quainted with  the  interest  of  their  own 
Profession  than  other  men,  past  experience 
of  their  conduct  in  Parliament  affords  no 
assurance  that  they  are  better  disposed  than 
other  members  to  uphold  professional  in- 
terests. Nothing  of  this  kind  can  or  ought 
to  be  reckoned  upon.  It  is  notorious,  how- 
ever, that  a  prejudice  exists,  which  prevents 
many  from  voting  for  candidates  in  nil  re- 
spects unexceptionable,  merely  because  they 
happen  to  be  lawyers.  The  existence  of 
this  absurd  and  unreasonable  jirejudice, 
places  a  professional  candidate  under  mani- 
fest disadvantages'  The  members  of  his 
own  Profession,  who  cannot  participate  in 
such  an  ungenerous  feeling,  should  endea- 
vour to  counterbalance  the  influence  of  this 
unfounded  prejudice  by  giving  their  sup- 
port, whenever  it  can  be  done  without  a 
compromise  of  honour  or  principle,  by 
voting  for  the  professional  candidate. 
There  are  only  a  few  instances  in  which 
members  of  the  Legal  Profession  have  pre- 
sented themselves  as  rival  candidates,  and 
we  regret  to  find  any  such  instance.  In 
such  cases  it  would  be  wholly  beside  our 
purpose  to  give  expression  to  any  sentiment, 
which  could  be  supposed  to  have  an  indi- 
vidual application.  All  we  venture  to  im- 
press upon  our  professional  brethren  is, 
that  upon  this,  as  on  every  other  occasion, 
it  is  just  and  expedient  to  stand  by  our 
order. 

In  another  part  of  the  present  Number 
we  have  given  Hsts  of  the  lawyer-candidates, 
as  well  new  as  old,  including  not  only  those 
who  still  belong  to  the  Profession  in  either 


of  its  branches,  but  those  who  were  for- 
merly members,  and  have  happily  or  other- 
wise retired  from  its  labours  and  emolu- 
ments. 

THE  NEW  COUNTY  COURTS'  ACT. 

We  are  not  yet  aware  by  what  isenenl 
designation  the  new  Act  of  15  &  16  Vict.  c. 
54,  will  be  popularly  known.    Down  to  a 
j  few  davs  before  it  passed  both  Hoases,  it 
was  called  "ITie  County  Courts /wr/Aer 
\ Extension  Bill;"     but    as    it  only  **ex 
I  tended"  the  salaries  of  the  Judges,  and 
i  not  their  jurisdiction,  it  became  necessary 
j  to  correct  the  title,  and  make  it  more  con- 
sistent with  its  purport.     Instead,  there- 
'  fore,  of  a  Bill  "  further  to  extend  the  Juris- 
diction of  the.  Judges  of  the  County  Courts 
and  to  facilitate  Proceedings  in  the  High 
Court  of  Chancery,"   it  has  received  tic 
Royal  Assent  as  "  An  Act  further  to  faci- 
litate and    arrange    Proceedings    in   the 
County  Courts." 

The  most  important  matter  in  the  new 
Act  is  the  alteration  effected  in  the  so 
called  "  Advocacy  Clause,"  under  which  it 
is  attempted  to  prevent  one  attorney  from 
acting  as  the  agent  of  another,  in  order 
that  the  client  may  be  compelled  to  employ 
a  barrister,  whenever  the  attorney  from  ill- 
ness or  any  other  cause  is  prevented  from 
personally  attending.  Now,  as  it  frequently 
happens  that  one  barrister  holds  the  brief 
of  another,  we  do  not  perceive  how,  in 
justice,  the  Court  cau  refuse  to  hear  an 
attorney  acting  as  the  agent  of  another. 
This  is  left,  it  a[)pcars,  to  the  discretm 
of  the  Judge.  We  shall  sec  whether  the 
suitor  will  be  deprived  of  his  right  ot 
changing  his  attorney  and  subjected  to  » 
;  nonsuit,  or  a  verdict  against  him,  unless 
he  employs  a  barrister ;  and  the  Superior 
C?ourts  will  have  to  decide,  or  the  public  to 
consider,  whether  this  additional  expense 
should  be  tolerated. 

The  next  p-.omincnt  part  of  the  Act  is 
I  the  power  given  to  fix  a  scale  of  costs,  as 
well  betv.cen   attorney  and  client,  as  be- 
tween part\'  and  party.     The  future  success 
I  of  these  Small  Debt  'Courts  will  much  de- 
pend on  the  just  and  reasonable  allowances 
I  to  be  made  to  the  successful  suitor  against 
I  his   wrongful  opponent.      At  present  the 
hearing  fee  only  is  chargeable,  not  the  pre- 
vious preparation  for  the  trial.     We  pre- 
sume,  the    proposed    scale  will  be  made 
known  to  the  Profession  before  it  is  adopted, 
and  an  opportunity  afforded  to  the  practi- 
tioners to  bring  their  views  and  suggestions 
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under  the  consideration  of  the  Five  Judges 
of  the  CouQtj  Courts  to  whom  the  duty  is 
to  be  delegated  by  the  Lord  Chancellor. 
The  Judges  of  the  Superior  Courts  who  are 
finally  to  settle  the  scale  will,  of  course  hear 
before  they  decide. 

To  show  the  haste  with  which  the  Act 
was  altered  at  the  last  moment,  it  may  be 
mentioned  that  the  running  title  at  the 
head  of  the  printed  Act  still  continues  as 
"County  Courts  further  Extension,''  in- 
stead of  "  County  (Courts  proceedings," — 


tion  is  but  as  one  in  five  hundred  of  the 
total  annual  revenue,  and  they  should  recol- 
lect, for  the  sake  of  their  less  fortunate 
brethren,  that  the  tax  is  unparalleled  in  its 
oppressiveness,  and  altogether  unexanipled 
in  its  uijustice  and  inequality. 

We  trust,  therefore,  that  every  one  who 
is  able  to  render  service  to  the  candidates, 
will  in  return  call  for  the  performance  of  a 
simple  act  of  justice,  hitherto  so  long  with- 
held. 

There  can  be  no  doubt  that  the  noble 


the  latter  being  the  substance  of  the  i  Lord,  the  late  representative  for  the  Metro- 
amended  title  of  the  Act.  x\nd  what  is  a !  politan  County,  will  be  again  returned  to 
stronger  evidence  of  haste  and  negligence  >  Parliament;  and  we  understand  that  already 
is,  that  the  marginal  abstract  of  the  10th!  his  Lordship  has  promised  to  continue  his 
section  is  thus  given : — '*  Provision  of  9  &  |  exertions  in  support  of  a  cause  which  he 
10  Vict.  c.  95,  as  to  persons  qualified  to  '  has  for  so  many  Sessions  ably  and  constantly 
practise  before  County  Courts  not  to  extend  advocated,  and  the  Bill  will  doubtless  again 
to  this  Act.''  If  this  were  a  true  analysis  make  its  appearance  at  the  very  commence- 
of  the  clause,  it  would  be  purely  nugatory,  ment  of  the  next  Session, 
for  the  9  &  10  Vict,  is  not  extended,  for  all  |  Having  carefully  collected  a  list  of  peti- 
the  contemplated  extension  of  jurisdiction '  tions  of  last  Session,  presented  from  all 
has  been  struck  out.     The  truth  is,  that  t  parts  of  the  country,  as  well  as  from  Ireland 


this  marginal  abstract  has  been  copied  from 
the  Bill  of  two  years  ago,  when  the  juris- 
diction was  extended  from  20/.  to  .50/.,  and 


and  Scotland,  with  the  names  of  the  mem- 
bers who  presented  them,  it  may  be  useful  to 
place  it  before  our  readers  as  the  result  of 


ia  the  higher  class  of  actions  it  was  then '  some  of  the  exertions  which  have  been  made 
evidently  intended  to  give  a  preference  to  •  in  support  of  the  repeal, — showing*  at  least, 
barristers,  but  the  proposition  was  nega- 1  that  the  zeal  in  furtherance  of  the  measure 
tived  by  Parliament.     Now,  the  section  ap-  I'continues  unabated. 

plies  to  sums  below  as  well  as  above  20/.  I  ■ 

So  much  for  the  consistency  of  some  of 


oar  legislators.     See  the  Act,  p,  1 94,  post. 
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Wherever  there  was  a  vacancy  in 
the  representation  during  the  last  Parlia- 
ment, the  solicitors  in  the  district  were 
reminded  of  the  necessity  of  urging  their 
just  claims  on  the  attention  of  the  candi- 
dates ;  and,  with  few  exceptions,  we  believe ' 
that  the  Profession  has  done  its  duty. 

The  Law  Society,  having  charge  of  the 
proceedings  to  be  adopted,  and  having  the 
management  of  the  case  in  London,  has  not ! 
failed  to  call  the  attention  of  the  provinces  I 
to  the  necessity  of  using  their  influence  in 
the  elections  for  the  New  Parliament. 

We  are  aware  that  many  eminent  solici- 
tors, to  whom  the  payment  of  the  tax  is  of 
small  consideration,  are  reluctant,  amidst 
the  present  important  conflict  of  the  great 
parties  in  the  state,  to  embarrass  their 
friends  and  clients  with  the  personal  claims 
of  the  Profession.  But  they  should  bear 
m  mind  that  the  relief  which  is  required 
•mounts  merely  to  a  drop  in  the  ocean  of 
the  national  income.    The  impost  in  ques- 
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Abergavenny,  Mr.  Chas.  Octavius  S.  Morgan.. 

Alford,  Mr.  Christopher. 

Andover,  Mr.  Coles. 

Armagh,  County,  Sir  IVm.  Vemer. 

Ashburton,  Colonel  Matheson. 

Ashby-de-la-Zouch,  Mr.  Famham. 

Atherstone,  Mr.  Netodegate. 

Bamsley,  Mr.  E.  B.  Denison. 

Barnstaple,  Mr.  Richard  Bremridge. 

Barton-on-H umber,  Mr.  Christopher. 

Belfast,  Mr.  Tennant. 

Berwick-on-Tweed,  Mr.  J.  C.  Renton. 

Beverley,  Mr.  Lane  Fox. 

Bideford,  Mr.  Richard  Bremridge. 

Birkenhead,  Sir  Philip  Egerton. 

Blackburn,  Mr.  James  Pilkington. 

Bolton,  • 

Boston,  Mr.  Fresf^field. 

Bradford  (Wilts),  Mr.  Sotheron. 

Brentwood  (Essex),  Mr.  Thos.  fVm.Bramston., 

Bridgnorth,  Mr.  Muliings. 

Brighton,  Lord  A.  Hervey. 

Bristol,  Mr.  Henry  Berkeley. 

Bungay  (SuBTolk),  Sir  Edw.  S.  Gooeh^  Bart. 

Burnley,  Mr.  James  Heywood. 

Burelem,  Mr.  Smith  Child. 

Cardigan,  Mr.  Pryse  Lovedon. 

Castleford, 

Cavan,  Sir  John  Young. 

Chapel>en4e-Frith,  Mr.  Evans. 
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Chatham,  Visccrailt  Enpl^kU 

Ghehasford,  Lord  Robert  Gronenor, 

Chichester, 

Chorley,  Mr.  JVilstm  Patten. 

Clitheroe,  Mr.  M.  IVileom 

Colne,  Mr.  Wihon  Patten. 

CoDgletoD,  Sir  P.  Eperton. 

Cork,  County,  Mr.  Roche, 

Cork,  Colonel  Ckatterton, 

Coventry,  Right  Hon.  Edward  ElUce, 

Crickhov^ell,  Mr.  Joseph  Bailey. 

Darlington,  Mr.  Granger. 

Deddington  (Oxoa),  Sir  GrawriUe  Vernon 
Harcourt. 

DewBbury  (Yorkshire),  Mr.  E.  B.  Denimm. 

Dover,  Sir  George  Clerk. 

Down,  Lord  R.  Grosvenor. 

Downham  Market,  Mr.  Phiiij^  Bennet 

Downpatrick,  Mr.  Hardinge* 

Dabiin,  Mr.  Napier, 

Dunstable,  Colonel  Oilpin, 

Durham,  Mr.  James  Farrer, 

Easingwold,  Mr.  E,  8,  Cwfley, 

Bdinburgh,  Mr.  WiUiam  Forbes. 

Edinburgh,  Mr.  Cowan. 

Edinburgh,  Society  o(  Solicitors  at  Lasr, 
Lord  R,  Grosnenor, 

Epsom,  Mr.  Henry  Drummond* 

Epworth,  Lord  R,  Grosvenor. 

Exeter,  Sir  John  Duckworth. 

Fakenham,  Mr.  Anstey. 

Falmouth,  Mr.  Gwyn. 

Fermanagh,  Mr.  fVhtteeide. 

Fife  and  Cupar,  Eastern  district  of,  Mr. 
Edward  Ellice. 

Fife  and  St.  Andrews,  Eastern  district  of,  Mr. 
Edward  Ellice. 

Fishguard,  Viscount  Endyn. 

Framlingham,  Sir  E.  S.  Gooeh. 

Fh)me,  Colonel  Boyie. 

Gainsborough,  Mr.  Christopher* 

Galway>  Mr.  Henry  Gmitan, 

Galway,  Lord  R.  Grosoenor, 

Glamford  Briggs, 

Glasgow,  Mr.  A»  Hastie. 

Glastonbury,  Mr.  JVilliam  Miles. 

Gloucester,  Mr.  Henry  Hope. 

Grantham,  Lord  R.  Grosvenor. 

Great  Grimsby,  Mr.  Edward  Hmeape. 

Harlestone,  Mr.  Wodehouse. 

Haverfordwest,  Mr.  Evmts,  Q.,  C 

Hertford,  LordMahon. 

Holvwell,  Mr.  Mostyn. 

Horbury,  Mr.  E.  B.  Denison. 

Hexham, 

Hitchin,  Mr.  Thomas  Plumer  Halsiy. 

Honiton,  Mr.  Locke. 

Homcastle,  Mr.  Christopher. 

Horsham,  Sir  Charlee  Burrell. 

Ilfracomb,  Mr.  Richard  Bremridge. 
Incorporated  Law  Society,  Lord  R.  Gros^ 


Ireland,  Society  of  Attorneys  and  Solicitors 
of,  Mr.  George  Hamilton. 

Keighley  (York,  W.  R.,)  Mr.  Rd.  Cobden. 
Kendal,  Alderman  Thompson. 
Kentish  Town,  Lord  Dudley  Stmrt. 
Kildarc,  Marqan  of  KiUhr§. 


Hilkeaoy  Mr.  SnUkfOfL 

King's  County,  Sir  A.  Armstrong, 

Kingston-upon-Hull,  Mr«  Clap. 

Knaresboros  Mr.  B.  Westhead. 

Lancaster,  Mr.  ThomMS  Greene. 

Ledbury,  Mr.  Thomas  WilHetm  Booker. 

Leeds,  Mr.  miliam  Beckett. 

Leighton  Buzzardr  Colonel  GUpim. 

Limerick,  Mr.  MonsaH. 

Lincoln,  Col.  Siktkorp^ 

Lincoln,  Mr.  Christopher. 

Liverpool,  Sir  Thos.  B.  Birch. 

Londonderry,  Captain  Bateson. 

Loughborough,  Mr.  C.  W.  Packs. 

Louth,  Mr.  Chrislopher. 

Luton,  Mr.  Hastings  Rnssell. 

Maidenhead,  Mr*  R.  Palmer. 

Malmesbiu-y,  Mr,  Mtdiinge. 

Manchester,  The  Attorney-General. 

Margate,  Sir  £|roo^  JBrv^fs.  - 

Martockand  StoWuAder-£iamdenjMr.HlB. 
MUes. 

Mayo,  Mr.  ffiggins. 

Melksham,  Mr.  Sotkeron. 

Metropolitan  and  Provincial  Law  Amocb- 
tion,  Mr.  MuUinge. 

Midhurst,  Right  Hon.  Spenoer  H.  WalpM 

Mpdbury,  l^ir  Jo^  Yaunde  BuUer. 
Monmoutlv  Mr.  Crawshay  Bailey. 
Montgomery,  Mr.  Pughn 
Meath,  Mr.  Corbally, 
Narbeth,  Mr.  Evans,  Q*  C. 
Newcastle  Emlyn,  Mr*  D.A.  Si,  Dovies. 
Newcastl9-0Q->Tyne,  and    Gateshead,   Mr. 
Headfam. 

New  Malton,  Mr»  E.  S.  Cayley 
Northallerton,  Mr.  Wrigl^son^ 
Northampton,  Mr.  Vyse. 
Northamptonshire,    North,    Mr.    Angnstns 
Stafford. 
Northamptonshire  Sonth,  Captein  Fyse. 
Northumberland,  Mr.  Savile  Ogle. 
North  Walsham,  Mr.  Cobbotd. 
Norwich, 

Okehampton,  Mr.  Bremridge* 
Oldham,  Mr.  £,ane  Fox. 
Ottery  St.  Mary,  Sir  R.  Lopes. 
Oxford,  Sir  fTm.  Page  Wood. 
Pembroke,  Mr.  Evans,  Q.  C. 
Peterborough,  Mr.  Thomas  ConoUy. 
Petworth,  Mr.  Richard  Prime. 
Pickering,  Mr.  C.  Octavius  Duncombe. 
Plymouth,  Sir  B.  Lopes. 
Pontefract,  Mr.  Richard  Mockton  Mihus. 
Portsea,  Sir  Francis  Baring, 
Portsmouth,  Mr.  Crompton. 
Pwllheli,  Mr.  Bnlkelty  Hughes. 
Queen's  County,  Mr.  Vesey. 
Ramsgate,  Sir  Brook  Bridges* 
Reding,  Mr.  /.  F.  Stafford. 
Redruth,  Mr.  Pendarve^. 
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NOTICES  OF  NBW  BOOKS. 

A  Manual  of  the  Parliamentary  Election 
Law  of  the  United  Kingdom  of  Great 
BrUmki  and  Ireland.  By  Samuel  War- 
ren, Esq.,  F.R.S.,  of  the  Inner  Temple, 
^e  of  her  Mnjesty's  Connsel.  London  : 
Bhtterworths.  Edmbureh :  Blackwood. 
1852:  ^ 

V^  have  just  had  an  opportanilg^  of  pe* 


1^3 

fasingthis  well-titned  and  excellent  work  ; 
and  at  present  cftn  only  very  briefly  call  the 
attention  of  our  leaders  to  its  general  scope 
and  the  skilful  manner  in  which  it  has  been 
executed.  The  work  is  well  calculated  to 
afford  a'  practical,  complete,  comprehensive, 
and  systematic  view  of  the  electoral  system 
of  Great  Britain : — throwing  light  on  ap- 
parently dry,  intricate,  and  repulsive  de- 
tails,  by  showing  distinctly  the  objects 
which  they  were  designed  to  secure,  and  the 
grounds  assigned  by  the  Legislature  itself 
for  its  interference.  Mr.  Warren  has  pre- 
sented a  faithful  view  of  the  operations  of 
the  Legislature,  on  the  subject  of  the  fran- 
chise, from  the  year  1832  down  to  the 
close  of  the  late  Parliament>  leaving  the 
Legishiture  to*  speak  for  itself,  by  its  acts 
and' by  its  leading  members  of  all  paKies, 
in<  the  deliberalion  wliich  pfcceded  those 
acts.  After  an  admirable  introduction,  Mr. 
Warren  treats  of  the  e«isting  st»te  of  the 
Law  under  the  following  heads  :— 

1.  As  to  the  present  arrangement  of 
places  returning  members. 

2;  The  constitution  of  the  franchise. 

3w  The  method  of  ascertaining  it  by  re- 
gistration. 

4.  The  incanftdties  for  electing. 

5.  The  qualifioations  and  disqualifications 
for  being  elected. 

6.  The  mode  o^  exercising  the  francliise 
through  the  agency  of  the  returning  officer 
and  his  staff  of  functionaries. 

7.  The  mode  iu  wiiich  a  voter  may  throw 
away  his^vote. 

8.  Forces  by  which  the  exercise  of  the 
franchise  may  be  disturbed  and  defeated, — 
viz  ,  by  undue  intferferencc,  by  intimidation, 
violence,  bribery,  and  treating. 

9.  The  ultimate  adjudication  upon  the 
exercise  of  the  franchise,  when  impeached 
by  electors  or  candidates,  by  the  Hbuse  of 
Commons. 

The  work  will  be  eminently  usef^tl  to 
parliamentary  solicitors  and  agents,  clerks 
of  the  peace,  town  clerks,  revising  barristers, 
counsel,  members  of  the  House  of  Com- 
mons, and  candidates  and  their  friends. 
All  these  classes  may  consult  this  work 
readily  and  with<  confidence;  for  every 
effort  has  been  made  to  secure  coirect- 
ness  and  clearness  of  statement,  and  the 
author  has  combined  readiness  of  retisr- 
ence  with  copiousness  of  practical  details ; 
so  that  all  persons  officially  or  profession- 
ally concerned  in  the  anxious  and  respon* 
sible  duties  dependent  upon  the  adminis* 
tration  of  Election  Law,  may  find  theiir 
aceottiit  in  eenfvltiiig  this  Treatise.    We 
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are  not  aware  of  any  other  extant,  of  so 
comprehensive  a  scope,  carefully  based 
throughout  on  the  existing  Common  and 
Statute  Law  relating  to  elections,  includ- 
ing the  very  latest  Acts  of  the  recently 
dissolved  Parliament.  Indeed,  there  have 
been  so  many  recent  statutes  affecting 
the  very  substance  of  £lection  Law,  that  it 
is  not  only  inexpedient,  but  dangerous,  to 
rely  on  any  work  framed  upon  a  different 
principle  from  the  present. 


LAW  OP  ATTORNEYS. 


PRIVILEGED  COMMUNICATIONS. 

In  a  recent  case,  the  plaintiff  sought  to 
have  a  deed  set  aside,  on  the  ground  of  the 
fraudulent  insertion  of  a  particular  clause. 
The  defendants  insisted  that  the  plaintiff 
had  notice  of  the  clause  in  question,  and 
proceeded  to  examine  the  plaintiff's  solicitor 
m  support  of  this  issue.  To  this  interro- 
gatory the  solicitor  demurred,  on  the  ground 
that  it  inquired  respecting  matters  about 
which  he  bad  obtained  ififormation  by 
means  of  confidential  communications  made 
to  him  in  the  course  of  his  agencyas  soHci- 
tor  for  his  client,  the  plaintiff.  The  cause 
came  on  before  Vice-Chancellor  Parker, 
who  in  his  judgment  said, — 

"  In  this  case,  the  defendant  Sanders  pro- 
poses to  examine  Mr.  Philip  Goode  as  a  wit- 
ners.  Mr.  Sanders  is  a  solicitor,  ai)d  was  con- 
cerned in  that  character  for  one  of  the  plaintiffs 
in  the  transactions  to  which  these  suits  relate. 
Mr.  Goode  has  demurred  to  one  of  the  inter- 
rogatories on  which  he  is  sought  to  be  exa- 
mined, on  the  ground  that  it  inquired  respect- 
ing matters  about  which  he  had  only  obtained 
information  by  means  of  confidential  commu- 
nications made  to  him  by  or  in  the  course  of 
his  agency  for  his  clients,  the  plaintiffs,  during 
the  period  he  was  acting  for  them,  in  his  ca- 
pacity as  a  solicitor. 

"  One  object  of  the  suit  is  to  set  aside  a  deed 
on  the  ground  of  fraud,  the  plaintiffs  allegin^ir 
that  a  material  clause  contained  in  it  was  not 
communicated  to  them  until  a  recent  period. 
The  defendant,  Sanders,  by  his  answer  alleges, 
that  the  clause  was  known  to  the  plaintiffs  much 
earlier;  and  that  at  an  interview  between  San- 
ders and  Mr.  Goode,  the  latter  produced  to 
Sanders  a  copy  of  the  deed,  and  copied  the  clause 
in  question  into  an  imperfect  draft  or  copy 
belonging  to  Sanders.  By  the  interrogatory, 
to  which  Mr.  Goode  demurs,  Sanders  pro- 
poses to  examine  him  as  to  what  took  place  at 
this  interview. 

'<  I  cannot  doubt,  that  Mr.  Goode  is  bound  to 
answer  this  interrogatory.  In  the  course  of  a 
transaction  in  question,  m  the  cause  the  plain- 
tiff employs  his  solicitor  as  his  agent,  to  com* 


municate  with  the  opposite  party.  I  do  not 
see  how  this  can  be  re^^arded  as  a  confidentiad 
or  privileged  communication :  and  I  consider, 
that  the  defendant  roust  be  at  liberty  to  gire 
the  communication  in  evidence,  and  to  examine 
the  solicitor  as  a  witness  to  prove  what  it  really 
was.  Suppose  tlie  communication  had  been 
made  by  letter,  it  is  every  day  practice  to  order 
parties  to  produce  letters  or  copies  of  letters 
passing  between  their  solicitors  and  the  opposite 
par  lies  or  their  solicitors. 

"  The  dem  urrer  ra  ust  be  overruled."    Gore  v. 
Bowser,  5  De  G.  &  S.  30. 


NlfiW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

COUNTY  courts'    FURTHER  EXTENSION.^ 
15  &  16  VlCT.  C.  54. 

Lord  Chancellor  to  appoint  five  Judges 
of  Courts  held  under  9  &  10  Vict.  c.  95,  to 
frame  a  scale  of  fees,  to  be  submitted  to 
Judges  of  Superior  Courts  for  approval. 
Costs  to  be  taxed  by  clerk  of  Court,  subject 
to  review  *  s.  1 

So  much  of  13  &  14  Viet.  c.  61,  s.  14, 
as  limits  the  Sitting  of  Conrt  of  Appeal  to 
a  time  out  of  Term  repealed.  Appeals  to 
be  heard  in  Term  as  well  as  out  of  Term; 
s.  2. 

Power  to  Judges  of  Superior  Courts  to 
make  orders  regiuating  appeals ;   a.  3. 

Power  to.  the  Court  or  a  Judge  at  Cham- 
bers  to  make  an  order  entitling  the  plain- 
tiff to  recover  his  costs ;   s.  4.  ^ 

Re-issuing  warrants  of  distraint ;  s.  5. 

Protection  to  officers ;   s.  6. 

On  petition  to  her  Majesty,  the  juris- 
diction of  Court  of  local  jurisdiction  may  be 
excluded  from  that  of  the  County  Court  in 
concurrent  causes ;  s.  7. 

As  to  audit  of  clerk*8  account ;  s.  8. 

Account  of  fees  to  be  delivered  ;  s.  9. 

Provision  of  9  &  10  Vict.  c.  95,  as  to 
persons  qualified  to  practise  before  County 
Courts  not  to  extend  to  this  Act ;  s,  10.^ 

Hundred  Courts  of  Offlow  and  Hemling- 
ford  abolished ;   s.  II . 

Compensation  to  officers  of  Hundred 
Courts;  s,  12. 

Compensations  to  be  paid  out  of  Conso- 
lidated Fund;   s.  13. 

Limiting  salaries  of  Judges  and  clerks ; 
s.  14. 

Lord  Chancellor  may  order  retiring  pen- 
sion to  be  paid  to  County  Court  Judges ; 
s.  15-  

»  This  title  should  be  "  County  Court  Pro- 
ceedings Act."    The  printed  Act  is  incorrect. 

*  This  marginal  abstract  in  the  printed  Act 
is  incorrect.    See  p.  191 »  ante. 
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Judges  of  Goanty  Courts  not  to  practise 
at  the  fiar  or  as  special  pleaders  after  three 
months;  s.  16. 

No  clerk  to  be  appointed  for  more  than 
one  district,  except  in  certain  cases ;   8«  1 7. 

A  registry  of  Couutj  Ck>urts'  judgments 
to  be  established ;  s.  18. 

No  other  persons  to  be  appointed  clerks 
of  the  Bristol  Court  until  all  the  present 
derks  shall  die,  resign,  or  be  removed; 
s.  19. 


The  foEowing  are  the   sections  of  the 

Act:— 

An  Act  further  to  facilitate  and  arrange  Pro* 
eeediogs  in  the  County  Courts. 

[30/A  June,  1852. J 

Whereas  it  is  expedient  further  to  facihtate 
and  arrange  proceedings  in  the  County  Courts : 
Be  it  enacted  as  follows : — 

1.  That  it  shall  be  lawful  for  the  Lord  Chan- 
cellor from  time  to  time  to  appoint  five  of  the 
Judges  of  the  Courts  holden  under  an  Act  of 
the  9  &  10  Vict.  c.  95,  intituled  An  Act  for 
the  more  easy  Reco\'ery  of  Small  Debts  and 
Demaoda  in  England,  from  time  to  time  to 
frame  a  scale  of  costs  and  charges  to  be  paid 
to  attorneys  in  the  County  Courts,  to  be  allowed 
as  between  attorney  and  client  and  as  between 
party  and  party ;  and  such  scale  of  costs  and 
charges  as  shall  be  certified  to  the  Lord  Chan- 
cellor under  the  hands  of  the  Judges  so  ap- 
pointed or  authorised,  or  any  three  of  them, 
•hall  be  submitted  by  the  Lord  Chancellor  to 
three  or  more  of  the  Judges  of  the  Superior 
Courts  of  Common  Law  at  Westminster,  of 
whom  the    Chief  Justice  of  the   Court  of 
Queen's  Bench   or   Common    Pleas,  or    the 
Chief  Baron  of  the  Court  of  Exchequer,  shall 
he  one,  and  such  Judges  of   the    Superior 
Courts  may  approve  or  disallow  or  alter  or 
amend  such  scale  of  costs  and  charges,  and 
the  scale  of  costs  and  charges  so  approved, 
altered,  or  amended  shall,  from  and  altera 
day  to  be  named    by  such   last-mentioned 
Judges,  be  in  force  in  every  County  Court; 
and  all  cpsts  between  party  and  party  and  at- 
torney and  client  shall  be  taxed  by  the  clerk  of 
the  Court ;  but  his  taxation  may  be  reviewed 
hythe  Judge  upon  the  application  of  either 
party ;  and  in  no  case,  upon  the  taxation  of 
the  costs  between  attorney  and  client,  shall 
uiy  charges  be  allowed,  not  sanctioned  by  the 
foresaid  scale,  unless  the  clerk  is  satisfied  by 
writing  under  the  hand  of  the  client  that  he 
has  agreed  to  pay  such  further  charges,  and  no 
attorney  shall  have  a  right  to  recover  at  law 
from  his  client  any  costs  or  charges  not  so 
allowed  on  taxation ;   and  the  Judges  of  the 
County  Courts  so  appointed  shall  possess  the 
ttme  powers  of  making  rules  for  regulating 
uie  practice  of  the  Courts,  and  of  settling 
doabts  on  the  construction  of  any  Acts  relating 
to  County  Courts,  as  were  conferred  on  the 
Judges  to  be  appointed  by  the  Lord  Chancellor 


for  that  purpose  by  the  12th  section  of  the 
13  &  13  Vict.  c.  101,  unless  otherwise  specially 
provided. 

2.  So  much  of  the  13  &  14  Vict.  c.  61, 
sect.  14,  as  limita  the  Court  of  Appeal  to  the 
Puisne  Judges  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster,  and  the  sitting  of 
the  said  Court  of  Appeal  to  a  time  out  of 
Term,  is  herebv  repealed  ;  and  all  appeals  now 
depending  or  hereafter  to  be  brought  before 
the  said  Superior  Courts  shall  be  beard  and 
determined  in  Term  by  the  Judges  thereof,  as 
part  of  the  ordinary  business  of  such  Courts, 
or  out  of  Term  by  any  two  or  more  of  the 
Judges  of  the  said  Superior  Courts  sitting  as  a 
Court  of  Appeal  for  that  purpose. 

3.  The  Judges  of  the  said  Superior  Courts, 
or  any  five  of  them,  of  whom  a  chief  of  one  of 
the  said  Superior  Courts  shall  be  one,  may 
from  time  to  time  make  general  orders  for 
regulating  the  proceedings  on  appeals,  which 
orders  shall  be  as  valid  as  if  included  in  this 
Act,  but  shall  not  be  in  force  until  the  end  of 
the  Session  of  Parliament  next  after  the  pro- 
mulgation thereof. 

4.  Hie  13th  section  of  the  13  &  14  Vict, 
c.  61,  is  hereby  repealed ;  and  in  any  action  in 
which  the  plaintuflf  shall  not  be  entitled  to 
recover  his  costs  by  reason  of  the  provisions  of 
the  1 1th  section  of  such  Act,  whether  there  be 
a  verdict  in  such  action  or  not,  if  the  plaintiff 
shall  make  it  appear  to  the  satisfaction  of  the 
Court  in  which  in  such  action  was  brought,  or 
to  the  satisfaction  of  a  Judge  at  Chambers, 
upon  summons,  that  such  action  was  brought 
for  a  cause  in  which  concurrent  jurisdiction  is 
given  to  the  Superior  Courts  by  the  128th 
section  of  the  9  &  10  Vict.  c.  95,  or  for  which 
no  plaint  could  have  been  entered  in  any  such 
County  Courts,  or  that  such  action  was  re- 
moved from  a  County  Court  by  certiorari,  or 
that  there  was  sufficient  reason  for  bringing 
such  action  in  the  Court  in  which  such  action 
was  brought,  then  and  in  any  of  such  cases 
the  Court  in  which  such  action  is  brought,  or 
the  said  Judge  at  Chambers,  shall  thereupon, 
by  rule  or  order,  direct  that  the  plaintiff  shall 
recover  his  costs,  and  thereupon  the  plaintiff 
shall  have  the  same  iudgment  to  recover  his 
costs  that  he  would  have  had  if  the  before- 
mentioned  Act  of  the  13  k  14  Vict.  c.  61,  had 
not  been  passed. 

5.  That  in  all  cases  where  a  warrant  of  exe- 
cution shall  have  been  issued  against  the  goods 
and  chattels  of  any  person,  or  an  order  for  his 
commitment  been  made,  and  such  person  or 
his  goods  and  chattels  shall' be  out  of  the 
jurisdiction  of  the  Court,  and  such  warrant  or 
order  shall  have  heed  sealed  and  stamped  by 
the  clerk  of  another  County  Court,  pursuant  to 
the  104th  section  of  the  Act  of  the  0  &  10 
Vict.  c.  95,  it  shall  be  lawful  for  the  said  clerk 
of  such  other  Court  to  re-issue  the  said  warrant 
or  order  to  the  high  bailiff  of  such  other  Court, 
and  thereupon  such  high  bailiff  shall  be  autho- 
rised and  required  to  act  in  all  respects  in  the 
execution  of  the  said  warrant  or  order  within 
the  jurisdiction  of  the  Court  to  which  the  same 


4W 

shall  have  been  ao  sent  in  the  •  wmt  manner, ;  ^all  examine  the  aaid  clMk  Mkrotlh  atfloHhe 
with  the  same  powers,  and  snbjeot  to  the  same  !  corrcdness  ,of  sineh  acoimnta,.  and  msy  aake 
rales  as  if  the  district  to  which  the  warrant  or  !  anch  order  as  he  may  deem  requisite  veapectiog 
order  shall  faaive  been  sent  were  within  the  la  dividend  or  other  matter  relating  to.iuch 
limits  of  the  Court  wfatch  erigtni^j -issued  the  estate  and  acconnls ;  and  the  treaaurer  tM 
.warrant  or  order.  thereafter  at  his  future  audit  require  and  ex- 

6.  if  any  action  or  euit  ehall  *be  brouf^ht  amine  the  receipts  of  the  several  creditors  for 
a((ain0t  any  person  for  anythinf7«done  ki  pur-  any  divtidead;  and  the  Comvniseioners  of  ber 
suance  of  this  A«t»  or  of  any  .other  Act  not- 


ing to  County  Courts^  such  perwmt may  plead 
the  general  issue,  and  give  the  special  matter 
in  evidence ;  and  the  warrant  under  the  eeal 
«of  -the  County  Court,  being  pffoduoed  m  any 
such  action  or  suit*  shall  be  deemed  eufliciept 
proof  of  the  authority  of  the  said  County  Court 
previous  to.tke  iaamng-  of  such  warrant  t  and 
>in  case  the  platntiff  in  such  action  shall  h«ve  a 
verdict  pasM  against  him,  be  nonsuit,,  or  dis- 
continue the  action  or  »uit,  the  defendant  shali 
in  any  of  the  said  cases  be  attowed  fall  costs  as 
between  attorney  and  client. 
-  7*  If  the  council  of  any  city  or  borough^  or 
a  majority  of  the  ratepayers  of  any  parish, 
within  the  limits  of  wliich  a  Court  of  local 
jurisdiction  other  than  a  County  Conn  is 
estftbli»hed»  under  the  aaid  Act  of  t^e  9  &  10 
Vict,  c,  96,  or  into  the  litaits  of  which  the 
juriediction  of  auch  Court  of  local  jjurisdiction 
shall  extend,  siiall  p«titi<»n  the  Queen  in  Coun- 
cil that  the  jurisdiction  of  such  Cuurt  of  local 
juri«diction  may  be  excluded  in  any  causes 
whereof  tbe  County  Court  bath  cognisance, 
and  if  notice  of  such  petition  shall  be  given  two 
months  before  it  is  presented,  bv  public  ad* 
vettisement  in  such  city,  boraugh,  or  parish, 
and  in  some  newspaper  therein  circulated,  her 
Majesty,  by  Order  in  Council,  may  declare 
such  exclueionof  tbe  jurisdiction  of  t^uch  Court 
of  local  jurisdiction  throughout  the  whc^e  or 
any  part  of  the  district  assigned  or  which  may 
hereafter  he  assigned  to  such  County  Court,  if 
np  petition  against  declaring  sitch  exclusion  be 
presented,  and  no  caveat  be  entered  at  the 
Council  O/Hce ;  and  if  any  counter  petition  be 
presented,  or  any  caveat  be  entered,  then  her 
Majesty  mav  refer  such  petition  and  counter 
petition  to  the  Judicial  Committee  of  the  Privy 
•Council,  upon  .whose  report  her  Majesty  may 
make  such  Order  -in  Council  as  she  shall  be 
advised  touching  the  matter  of  the  said  peti- 
tioBS,  in  respect  of  excluding  the  jurisdiction 
of  ^uch  Court  of  local  jurisdiction^  and  may 
award  compensation  to  any  person  or  persons 
entitled  to  the  franchise  of  appointing  officers 
of  such  Court,  or  to  any. officers  thereof  ap- 
pointed before  the  passing  of  this  Act,  to  oe 
given  hy  the  Commissioners  of  her  Majesty's 
Treasury,  who  are  hereby  empowered  to  pay 
the  same. 

8.  The  treasurer  of  the  County  Court  in 
which  any  insolvent's  estate  shall  be  adminis- 
tered, at  the  audits  of  the  account  of  tbe  clerk 
of  such  Court,  shall. also  audit  and  examine 
the  hooks  and  accounts  of  the  clerk  in  all 
matters  relating  to  such  estate,  and  shall  make 
a  repoit  to  the  Judge  of  the  Court,  stating 
whether  a  dividend  should  be  made,  and  the 
general  result  of  auch  audit;  fmd  the  Judge 


Majesty's  -IVeasnry  shaU  have  power  to  n^ke 
rulea  tabe  «baarvad  by  thotreMareBsof  County 
Courts  respecting  the  audit  of  theckrk's  ac- 
counts of  insolvent  eatatea,  and  shall  have  tbe 
same  power  of  making  rules  for  securing  the 
balances  and  other  sums  of  money  in  the 
hands  of  any  ofiioer  of  the  County  Courts 
under  the  laat^mentioned  Act,  and  for  tbe  due 
.accounUng  and  application  af<rSUoh  bakiDces 
and  other  sums^. that  they. have  with  resptttto 
balances  and  nther  sums  in  tbe  same  baods 
under  the  Act  of  the  d  &  10  Vict.  c.  95. 

9.  The  clerk  and  the  high  bailiff  of  erery 
County  Court  »baU  deliver  qiwrlerly  to  the 
trea&urer,  in  such  fitrm  as  the  treasurer,  hy 
direction  of  the  said  Commiaaianers,  shall  re- 
quire, a  full  account  in. writing  of  the  £ee8  from 
time  to  time  received  by  them  respectively 
under  the  Act  of  the  9  &  10  Vict.  c.  95. 

10.  And  whereas  by  the  aaikl  Act  9  &  10 
Vict  c.  95,  it  wa«  enacted,  that  no  person 
should  be  entitled  to  appear  for  any  other 
party  to  any  proceeding  in  any  of  tbe  said 
Courts  "  unless  he  be  an  attorney  of  one  of 
her  Af  AJe^ty's  Superior  Courts  of  Recor«l,  or  a 
barrister-at^w,  instructed  by  such  attomey 
on  behalf  of  tbe  party,  or,  by  leave  of  the 
Judge,  any  other  p:irson  allowed  by  the  Judge 
to  appear  instead  of  such  party,  but  that  do 
barrister,  attomey,  or  other  person,  except  by 
leave  of  the  Judge,  should  be  entitled  to  be 
heard  to  argue  any  question  as  eouueel  for  any 
other  person  in  any  proceeding  in  any  Court 
holden  under  that  Act :"  Be  it  enacted,  Tb^t 
the  -said  last-recited  enactment  be  repealed; 
and  that  it  shall  be  lawful  for  the  party  to  ^ 
suit  or  other  proceeding,  or  for  an  attorney  of 
one  of  her  Majesty's  Superior  Courts  of  Re- 
cord, being  an  attomey  acting  generally  in  the 
action  for  auch  party,  but  not  an  attorney 
retained  as  an  advocate  by  such  first*meD- 
tioned  attorney*  or  for  a  barrister  retained  by 
or  on  behalf  of  the  party,  on  either  side,  but 
without  any  right  of  e:cclusive  or  pre  aiidiencf' 
or,  by  leave  of  the  Judge,  for  any  other  person 
allowed  by  the  Judge  to  appear  instead  of  the 
party,  to  address  the  Court,  but  subject  to  such 
regulations  as  the  Judge  may  from  tine  to 
time  prescribe  for  the  orderly  transaclioo  of 
the  business  of  tbe  Court. 

1 1 .  From  and  after  the  passing  of  this  Act 
no  action  or  suit  shall  be  commenced  in  the 
Hundred  Court  of  Offlow  in  the  county  of 
Stafford,  or  in  the  Hundred  Court  of  Hemi"^- 
ford  in  the  county  of  Warwick,  and  the 
authority  and  jurisdiction  of  the  said  Ccmrts 
shall  cease,  and  all  actions  or  suits  depending 
in  the  said  Courts  shall  be  transferred,  with  aU 
tbe  proceedings  thereon,  to  the  County  umrt 
for  the  district  in  which  the  respectwe  ae- 


Nem  SiaNiei  efeeiktg  4lfm^Umn4m  *>• 

faidMiB''iUl  th«D  mudes  aod  each  actvns  i 
and  SMit  riMll  be  dealt  inth  and  decidad«  as 
to  the  eosta  of  the  tame,  as  well  as  in  ot^er 
reipcetfl,  aeoordtnip  to  Ike  pracciee  ol  Ihe 
Coanty  Coon  or  of- .the  eatd*  Hiiiid«ed  Courts, 
acjronfiBg  to  the  ^Usoftikni  of  the  J«d|«e  of 
the  Coonty  Ooutt,  whidh  CoortabaU  ter  the 
parposaa»of^eiieh  acliona  or  auita  be  dpaaied  to 
have  all  the  power  aod  jwiaAotion  pocteaeed 
hf  the  nad  UvodradCoupca  faetee  tbefMaaiiifjf 
of  this  Act 

12.  £rery  peraonvho  ia  l^ftally  entilied  to 
any  franohise  or  oflBce  in  or  in  naafieot  -of  the 


aaJdHoodradCoarte  shall  he  aatitlodJlO'nMsikeaMieeraad  as  a  conveyaooer,  aotary  public. 


ife«/or  ParUamemt,    19? 

and  11^  ahaU  ^  dcauous  of  EaaigDiDgtbe 
same,  ananoaity  or  clear  yeady  fium  of  jBoney 
for  the  term  of  his  life,  not  exceeding  two- 
thirds  of  the  yearly  salary  which  rsucb  Judge 
ahaU  he  entitled  to  as  a  Judge  of  Couaty  Court 
at  the  time  of  presentiuf^  his  petition;  and 
such  annuity  or  awn  ahaJI  be^paid  out  of  the 
said  Consolidated  Fond  quarterly  or  otherwise, 
as  the  said'dommisrfioners  nay  direct. 

16.  Alter  three  months  from  the  passing  of 
this  Act  no  Judge  of  the  aaid  County  Courts 
shall  practise  ait  the  bar,  or  as  a  special  pkader 
or  equity  draftsman,  or  be  dlreelly  or  indireetly 


a  dttm  for  conmsBsatioii  to  the  Comaaisaioaera 
of  her  Mayestjrs  IVeasary  within  six  aumtba 
after  the  pasaiaK  of  this  -  Act,  aod  the  said 
Coaaissionera,  in  such  maaner  as  they  shall 
think  fit,  osay  inqairoiRrhal'waii'  the  aatare  of 
the  franchise  or  office,  and  what«ras  the  tenure' 
thereof,  and  what  were  the  lawful  fees  and 
smolaBWimia  respettt  of  wfaiehauch  compen- 
lation  should  be  aUosred)  and  the  said^Coflo- 
miaaiooers  io-each  case  ^all  award  sorb  gross 
or  yearly  aum«  and  for  soeh  time,  as  they  shall 
think  just  to  be  awarded,  upon  consideration 
of  the  special  circagastaaees  t»f  each  oase : 
Provided  always,  that  if  any  person  holding 
any  office  in  tbe  said  Hundred  Courts  shaU  be 
appoioled  to  any  puMic  ^Ofice  or  employment, 
the  payment  of  the  compensatioii  awarded  to 
him  oader  thi0  Act,  so  long  as  he  shall  con* 
ttane  to  receive  the  salary  or  emoluments  of 
nch  office  or  employment,  shall  be  suspended, 
if  the  amouAt  of  sudh  aslary  or  emohunoits  be 
greater  than  the  amoant  of  the  coropeosai^on, 
or,  if  not,  shall  be  diminished  by  the  amount 
of  such  salary  or  emoluments. 

13.  The  several  eompeasationa  hereinbefore 
((nnted  shall  be  paid  out  of  the  Consolidated 
Fnnd  of  the  United  Kingdom  of  Great  firiuin 
and  Ireland,  and  the  Coonnissioaers  of  her 
Majesty's  Treasury  of  the  said  United  King- 
dom are  hereby  empowered  to  pay  the  aame 
accordingly. 

14.  After  the  passing  of  this  Act  the  greatest 
aahries  to  be  reoeired  in  any  case  by  the 
badges  and  clerks  of  the  County  Courts  re* 
tpectively  shaU  be  1,000/.  by  a  Judge,  and 
700/.  br  a  derk,  but  in  no  case  shall  any  Judge 
he  paid  a  leas  salary  than  1,200/. :  Provided 
always,  that  At  salary  of  any  Judge  or  clerk 
actilig  in  the  aame^^apacity  before  the  passing 
of  the  Act  <^  the  0  &  10  A^ict.  c.  95,  in  any 
Court  mentioned  in  Schedule  (A.)  to  that  Act, 
ahall  not  be  limited  to  any  sum  less  than  the 
average  amount  af  the  fees  and  emoluments  of 
hia  office  during  the  seven  years  nest  before 
the  passing  of  the  said  last-mentioned  Act. 

15.  That  it  shall  be  lawful  for  the  Lord 
Chancellor,  from  time  to  time,  on  a  petition 
preatnted  to  hrm  for  that  pmrpose,  to  recom- 
Md  to  the  Comtnissioners  of  her  Majesty's 
Treasury  that  there  shall  be  paid  quarterly  out 
«  the  said  Consolidated  Fund  to  such  of  the 
Jodget  of  the  Coanty  Courts  as  «hall  be 
™cted  widi  aome  permanent  in6niiity  dis- 
abling lum  from  iha  ibe  «xaeatioD  of  hie  office^ 


solicitor,  attorney,  or  proctor. 

1 7^  No  clerk  of  a  Gocmty  Court  shall  hence- 
forth'ba-appcnnted  for  more  than  oae  district  in 
wbioh  a  Court  is  holden,  unless  from  these 
beifig  no  attorney  resident  within  the  district 
of  the  Court  ia  which  the  office  of  clerk  is 
vacant,  or  from  any  other  reason,  the  Lord 
ChaoccUar,  or,  where  the  whole  of  the  district 
io  withtB  the  Duchy  of  Lancaster,  the  Chan- 
cellor of  the  Duchy  shall  deem  it  expediimt  to 
order  otherwisa. 

1 8 .  That  a  registry  of  overy  fudgment  entered 
in  the  County  Courts  for  the  sum  of  10/.  and 
upwarda  shall  be  formed  in  sorb  manner,  in 
such  place,  and  under  each  regulations,  as  the 
Commisaiobera  of  her  Majesty's  Tueasury  shall 
appomt,  and  that  for  the  inspecttan  of  thesaid 
register  when  formed  such  fees  ahall  be  charged 
to  persons  desirous  of  inspecting  the  saroa  as 
shaH  be  appointed  by  the  aaid  (^Mnmiaaioners, 
attd  the  prooeeds  of  such  fees  shall  be  applied 
in  such  manner  as  the  said  Commissioners 
shall  appoint,  in  paying  the  expenses  incurred 
in  establishing  aad  maintaining  the  said  fas- 
ter, and  the  surplus  of  such  fees,  afker  provid- 
ing for  the  payment  of  such  expenses,  shall  be 
paid  over  to  the  credit  of  ihe  Consolidated 
Fund  of  the  United  Kingdom  of  Gieat  Britain 
and  Ireland. 

19-  Upon  the  death,  removal,  or  reeignation 
of  any  o/  the  persona  now  in  possession  of  the 
office'of  Clerk  of  the  County  Court  of  Glouces- 
tershire holden  at  Bristol,  the  remaining  person 
or  persons  holding  such  office  at  the  time  of 
auch  death,  removal,  or  resignation  shaU  be 
the  sole  clerk  or  clerks  of  such  Court,  and  no 
other  person  shall  be  appointed  to  such  office 
of  Clerk  jointly  or  otherwise  until  all  the  per- 
sona holdiog  such  office  at  the  time  of  the 
passing  of  this  Act  shall  have  died,  resigned, 
or  been  removed. 

LATnrEBrCANDIDATES  FOR  PAR- 
LIAMENT. 

Thk  Parliament,  just  dissolved,  contaiaad 
upwards  of  70  Members  connected  with  the 
Legal  Profession.  Jf  a  moiety  of  those  now 
seeking  for  seats  be  successful,  the  propor- 
tion of  professional  men  in  the  House  of 
Commons  will  be  considerably  augmented. 

The  foUowix^  Candidates  who  were  in 
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the  last,  have  heen  again  nommated  for  the 
new  Parliament : — 

Anstey*  Thomas  Chisholro,  Bedford, 

AglioDby,  Henry  Aglionby,  Cochermtmih. 

Adair,  Hugh  Edward,  Ipswioh, 

Armstrong,  Rt  Baynes,  Ql  C,  Lancoiier. 
t  BethelU  luchard,  Q.  C,  Aylesbury. 

Bremridge,  Richard,  Barnstaple- 

Bunbury,  Edwd.  Herbert,  Bury  St,  Edmunds, 

Benbow,  John,  Dudley. 

Brockman,  Edward  Drake,  Hythe, 

Best,  John,  Kidderminster, 

Bouverie,  Hon,  Edward  Pleydell,  Kilmar- 
nocfc  {District). 

Butler,  Rerce  Somerset,  Kilkenny  {County). 

Baines,  Rt.  Hon.  Matthew  Talbot,  Q.  C, 
Jjeeds, 

Barrow,  Wm.  Ho^g^on^Nottinghamshire  (5). 

Bemal,  Ralph,  Rochester. 

Baldwin^  Charles  Barry,  Totness, 

Coles,  Henry  Beaumont,  Andover, 

Cabbell,  Benjamin  Bond,  Boston. 

Cobbold,  John  Chevallier,  Ipswich. 

Collins,  Thomas,  Knareshorough, 
^  Crowder,  R?chard  Budden,  Q.  C,  Lislceard. 

Cardwell,  Edward,  Liverpool, 
^Cockbum,  Sir  Alexander  James  Edmund, 
Q.  C.»  Southampton, 

Ewart,  WilHam,  Dumfries  {District), 

Evans,  John,  Q..  C,  Haverfordwest, 

Pembroke  {District), 

Farrer,  James,  Durham  {South). 

Frcshfield,  J.  W.,  Penryn  and  Falmouth. 

Grogan,  Edward,  Dublin  {City), 

Granger,  Thos.Colpitt8,Q,C.,Z)»rAff»i(C»/y). 

Greene,  Thomas,  Lancaster, 

Grattan,  Henry,  Meath  {County), 

Grey,  Rt.  Hon.  Sir  Geo.,  Bart.,  Nnrthum- 
herland  {N), 

Hodffson,  William  Nicholson,  Carlisle. 

Hardcastle,  Joseph  Alfred,  Colchester, 

Hogg,  Sir  James  Weir,  Bart.,  Honiton, 

Hobhouse,  Thos.  Benjamin,  Lincoln  {City). 

Headlam,  Thomas  Emerson,  Newcastle-upon- 
Tyne. 

Hayter,    Right    Hon.    Wm.    Goodenough, 
Q.  C,  mils. 

Hildyard,  Robert  Charles,  a  C,  Whitehaven. 

Inglis,   Sir  Robert  Harry,    Bart.,    Oxford 
{University). 

4.  Kelly,  Sir  Fitzroy,  Suffolk  (East). 
'  Lefevre,  Wght  Hon.  Charles  Shaw,  Hants 
{North). 

Lewis,  George  Cornewall,  Herefordshire. 

Loch,  James,  Wick  {District). 

MuUings,  Joseph  Randolph,  Cirencester. 

Murphy,  Francis  Sladc,  S.  L.,  Cork  {City). 

Moncreiff,  Rt.  Hon.  James,  Leitk  {District). 

NichoU,  Right  Hon.  John,  D.C.L.,  Cardiff 
iDistrict). 

Neeld,  Joseph,  Chippenham. 

0*Connell,  Morgan  John,  Kerry. 

O'Brien,  John,  S.  L,  Limerick  {City), 

0*Connell,  Maurice,  Tralee, 

Peel,  Frederick,  Bury. 
-«•  Palmer,  Roundell,  Q.  C.  Plymouth. 

Romilly,  Right  Hon.  Sir  John,  Devonport, 


Roebuck,  John  Anhtir,  Q.  C,  She/M,^ 

Stuart,  John,  a  C,  Bury  St.  Edmsmds.  - 

Sadleir,  John,  Carlovf  {Borough). 

Stanford,  John  Frederick,  Reading. 

Scully,  Francis.  Tipperary  (Cmmty}, 

Tancrod,  Henry  William,  Q.  C,  Bmthury. 
<f  Thesiger,  Sir  Frederick,  Stamford. 

Trslawny,  John  Salusbury*  Tavistoek, 

Vivian,  John  Ennis,  Truro. 

Wortley,  Rt.  Hon.  James  Archibald  Stuart, 
Q.  C,  Buteshire. 

Wigram,  Lofkus  Tottenham,  Q.G.,€eMimdge 
{University.) 

Whiteside,  Rt.  Hon.  Jas.,  a.  C,  EnmMlen. 

Walpole,  Rt.  Hon.  Spencer  Horatio,  Q.-^., 
Midhurst. 

iWatsott,  WUliam  Henry,  Q.  C,  NmcasiU- 
upon-Tyne. 

4Wood,  Sir  William  Page,  Oxford  {Ciiy). 

Waddington,  Harry  Spencer,  5i#o«r(  Wt^), 

The  following  is  a  list  of  gentlemen,  as 
far  as  we  have  been  able  to  collect,  not*  in 
the  last  Parliament,  but  who  are  no» 
candidates  for  parliamentary  honours  :— 

+Alherton,  William,  QkC.,  Durham  {City). 

Allen,  Robert,  S.  L.,  Stafford  {Borough). 

Bosanquet,  S.  R.,  Hertfordshire. 

Barnes,  P.  Edward,  Penryn  and  Falmouth. 

Bovill,  William,  Lewes. 

Butt,  George  Medd,  Q.  C,  Weymouth, 
*Channell,  W.  F.,  S.  L.,  Beverley, 

Cadogan,  Hon.  ¥.,  Bridgnorth. 
^  Cbambers,  MonUgu,  Q.  C,  Greenwich, 

Chambers,  Thomas,  Hertford  {Borough)^ 

Cobbett,  J.  P.,  Oldham. 
4  Collier,  Robert  P.,  Plymouth. 

Cleasby,  A.,  Surrey  {East). 

Cox,  Edward  WilHam,  Tewkesbury. 

Eficott,  B.,  Plymouth, 

Evans,  Cooke,  Stafford  {Borough), 

Follett,  B.  Spencer,  Q.  C,  Bridgewater.. 

FoUett,  Robert  B.,  LiohfieloL 

Fenwick,  Henry.  Sunderktrid. 

Farsyde.  G.  J.  W.,  Whitby, 

Gipps,  H.  P.,  Canterbury, 

Gaselee,  S.,  S.  L.,  Portsmouth, 

Gower,  Hon.  F.  Leveson,  Stoke-on-Trent- 

Greene,  J.  G.  J..  Wilton. 

Huddleston,  J.  W.,  Worcester  {City}, 

Ingham,  R..  Q.  C,  South  Shields, 

Kinglake,  A,  W..  Bridgwater. 
^Keating.  H.  S„  Q.  C,  Reading. 

Kinderley,  George  Herbert,  Tralee. 
+  Kinglake,  J.  A.,  S.  L„  Wells. 

Layard,  Henry  Austen,  D.C.L.,  Aylesbury. 

Liddell.  Hon.  A.  F.  O  ,  Gateshead. 

Jjocke,  J„  junior,  Hastings. 

Lowe,  Robert,  Kidderminster. 

Lewis,  William  David,  Pontefract. 

Macaolay,  James,  Cambridge  {Borottgh), 

Macaulay,  Rt.  Hon.  T.  B.,  Edinburgh  {Cttyj 

Massey,  W.  N.,  Newport. 

Mills,  Arthur,  Taunton. 

Malins,  Richard,  Q.  C,  WaUingford. 
+MeUor,  J.,  Q.  C,  Warwick  {Borough), 

Newton,  Augustus,  Htpon. 


4  PhmB,  Thomaa*  Btth. 

PhiUimore,  J.  G.,  U,  C,  CheUenhitm. 

_  Leominster. 

PaliDPr,  Geoffrey,  Leicester. 

PaoWey,  Robert,  Q.O.,  I^m*  R^tm. 

Puifh,  D«tid,  Monif ornery  (District). 

PhUliinare,  Robt.  Jotepb,  D.C.L.,  Tavistock, 
-♦^Rolt,  John,  Q.G.,  Bridport. 

Roouine,  W.  G.  (Marhie  Great). 

Ridley,  George,  Northumberkmd  (South). 

Robkieon,  Auguslio,  (Skremsburtf). 

Stapleton.  John,  Berwick. 

Smith,  John  Sidney,  Bodndn. 
4Slade,  F.  W.,  Q.  Q„  DorcheMer. 

■  Salisbury. 

^.Shee,  WiUiam,  S.  L.,  Kiikemvy  {County), 

Sturgeon,  C,  Nottingham  {Borough). 

Seymoor,  William  Digby,  Sunderland. 
.  +Wbateley.  William,  Q.  C,  Bath. 

Wilkins,  Charles,  S.  L.,  Evesham. 

Wire,  David  Williams,  GreenwtcA. 
Wilde,  James,  Leicester. 
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NOTES  OF  THE  WEEK. 

LAW   PROMOTIONS. 

The  Lord  Chancellor  has  appointed  Mr. 
Brodie,  Mr. Christie,  Mr.Ctoote,  Mr. Haye8,Mr. 
Jarman,  and  Mr.  Levin,  as  the  Conveyancing 
Counsel,  to  whom  references  will  be  made  by 
the  Judge«<,  under  the  Masters  in  Chancery 
Abolition  Act. 

SHERIFF   OF   ANGLESEY. 

Her  Majesty  in  Council,  was  this  day  (let 
July)  pleased  to  appoint  Rice  Roberts,  of  Tal- 
y-Llyn,  Eaq.,  to  be  Sheriff  of  the  County  of 
ADglesey  in  the  room  of  Evan  Lloyd,  of  Maes- 
y-Portb,  Esq.,  deceased.— From  the  London 
Gazette  of  July  2. 

READERSHIP   AT   GRAY's   INN^ 

Mr.  Reginald  R.  WalpoJehas  been  appointed 
Reader  on  the  Law  of  Real  Property  under  the 
recent  order  of  the  Council  «f  the  Four  Inns. 


RECENT    DECISIONS   IN  THE  SUPERIOR   COURTS 

AND    0HO&T   NOTES   OF     CASKS. 


Chard  v.  Chard.     May  4,  1852. 

80X.10mMUi«-^PVBCHABB   Of   PROBBCUTION 
OF  SUIT. — COSTS. 

Solicitors  purchased  of  L.>  the  solicitor  an  the 
reverd,  4he  proseeuiion  of «  suit,  in  tFeb, 
1843,  and  acted  therein,  but  no  change  was 
made  on  the  record  until  Dec*  1844.  // 
appeared  L.  acted  under  an  agreement  with 
a  defendant,  which  provided  for  her  making 
certain  payments  from  time  to  time,  and 
that  L.  teas  to  return  any  overpayment,  if 
his  bills  on  taxation  should  be  less  than  the 
pa^mente  on  account.:  Held,  allowing  an 
appeal  from  Vice-CIumallor  Knight  Bruce, 
without  costs,  that  the  solicitors  were  en- 
titled to  the  costs  of  miU  from  Feb.  1843, 
and  were  liable  to  repay  to  the  defendant, 
under  the  agreement,  any  excess  tn  the  pay* 
ments  to  L.,  previous  to  the  order  of  Dec. 
1344. 
The  sale  of  the  prosecution  ofn  suit  dteap* 

proved  of  and  censured. 
By  an  aj^reement  between  Mr.  Lord,  a  soli- 
citor, and  Mrs.  Chard,  one  of  the  defendants 
in  this  suit,  certain  terms  were  arranffed,  on 
which  he  was  to  conduct  the  suit,  and  she 
a«Tccd  from  time  to  time  to  make  him  pay- 
ments on  account,  to  be  repaid  if  they  ex- 
ceeded the  amount  of  his  taxed  costs.  In  Fe- 
bruary, 1843,  he  sold  for  50/.  the  prosecution 
of  the  suit  to  Messrs.  Blake  and  Tamplin, 
and  they  continued  to  conduct  it  without  any 
change  of  solicitors  on  the  record  until  Dec. 
1844. 

'I'he  question  arose,  whether  Messrs.  Blake 
and  Tamplin  were  entitled  to  their  costs  io  the 
«uit  from  Feb.  1843,  or  only  from  Dec.  1844, 
when  their  names  were  placed  on  the  record, 
and  alto,  whether,  if  they  were  entitled  to  the 


whole  costs,  they  were  bound  to  return  to  Mrs. 
Chard  any  payments  made  by  her  to  Mr.  Lord 
since  Feb.  1843,  m  eicess  of  the  taxed  costs. 

^ocofi  and  Wilooch  for  the  appellants;  Roll 
and  Bichner,  contri. 

The  Lord  ChanctUor  smd,  that  the  appellants 
became  the  absolute  purchasers  from  February, 
1843,  and  were  entitled  to  receive  the  costs  of 
the  suit,  and  were  clearly  placed  in  the  same 
situation  as  Mr.  Lord  originally  was,  and  must 
be  presumed  to  have  purchased  with  full 
knowledj^e  of  the  agreement  between  him  and 
Mrs,  Chard.  Although,  therefore,  the  trans- 
action of  trafficking  in  the  costs  of  a  suit  was 
wrong  and  deserving  of  the  censure  of  the 
Court,  the  appellants  were  entitled  to  the  costs 
of  the  suit,  but  they  were  liable  to  repay  any 
suras  paid  by  Mrs.  Chard  to  Mr.  Lord  previ- 
ous to  the  order  in  December,  1844,  changing 
the  solicitors  on  the  record.  The  appeal  would 
therefore  be  allowedj  but  without  costs. 

EarHiT  Stiiirttr^iir. 

in  re  Newark,  Boston  and  Sheffield  Railway 
Company,  exparte  IVilliams.    July,  6,  1852. 

WINDING-UP  ACT. — PRBLIMIKARY  INQUIRY. 
— PRODUCTION  BY  DIRECTORS  OP  BOOKS. 
— PRACTICE. 

Held,  dismissing  an  application  for  a  refer- 
ence  back  to  the  Master  without  costs,  that 
the  Master  has  not  Jurisdiction  on  a  refer- 
ence as  to  the  expediency  of  winding  up  a 
company,  under  sec:  l2oftheUS^l2  Viet, 
c.  45,  to  order  a  director  to  attend  with 
books,  Sfc,  to  enable  the  petitioner  for  the 
order  to  ascertain  whether  certain  sums  had 
been  duly  accounted  for,  but  that  his  course 
is  io  proceed  under  s.  63,  and  obtain  a 
summons  from  the  Master  for  such  pro- 
duction. 


This  was  an  appUofttkniforaYnteeiice  back 
to  the  Master  to  review  his  certificate,  on  a  re- 
ference  to  inqaire  aod  certifr  whether  thie  was 
..a 'fit  case  to  znakea  final  oraer  for  the  windinir 
up  of  the  above  eoiDpoiiy,>aiider  the  11  ^12 
Vict.  c.  45,  8.  12.  The  Master  had  reported 
.against  the  espevliency  of  uking  an. order  to 
wind  up  the  affairs. 

Rowiur^h  in  support,  am  the  groMnd  that 
an  application  for  an  order  on  the  direetom  to 
attend  with  their  books  and  papers,  to  enable 
the  petitioners  to.  ascertain  whether  they  had 
duly  accounted  for  certain  sums,  had  been  re- 
fused by  the  Master. 

Seiwyn,  W.  T.  S.  Dankl,  and  OUm»,  control. 

The  Lords  Juiitm$$9sJA,  that  the  Master  had 
not  jurisdiction  upon  a  mere  order  for  a  pre- 
liminary inquiry  to  make  the  order  contended 
for,  but  that  it  vf?i%  necessary  to  proceed  under 
8.  63/  and  obtain  a  summons  on  any  direc-. 
tor  to  attend  with  the  books,  and  as  the  peti- 
tioner had  not  thus  proceeded,  he  had  lost  the 
opportunity  of  inepeetiDn,  and  the  application 
must  be  refused  without  costs. 

June  ZO.—Exparte  Dufoasr,  w  re  Dufaur 
— Stand  over. 

July  1. — Gltu$e  v.  Bichardson^CuT.  ad. 
puU. 

—  Moorhouae  v.  Co/ota — Appeal  from  the 
Master  of  the  Rolls  dismissed. 

—  Z.—TaUii  V.  T«i//w— Order  of  Vice-Chan- 
cellor  Turner  discharged. 

—  3,  S.— Walker  v.  Benihy — Appeal  dis- 
missed with  costs  from  Vice-Chan cellor  Turner. 

—  S.—Horlock  V.  Harloek ^On  appeal  from 
the  Master  of  the  Rolls  claim  dismissed. 

—  6. — In  re  Midland  Railvmp  Company,  eso» 
parte  Ffn/a»«<- Order  for  removal  of  name  from 
list  of  contributories — coats  to  come  out  of  the 
estate. 

—  6. — In  re  Eastern  Counties*  Junction  and 
Southend  Hailway  Company,  e^arte  Edwards 
'—Tbe  like  order* 


Slow  Court, 
AyUa  V.  Cox,  ,  May  3,  1852. 

SALK  UNDER  DKCRBB.  —  MISDBSCRIPTION 
OP  PROPERTY  AS  COPYHOLD  INSTEAD  OP 
LEASEHOLD. — CONDITIONS   OF   SALE. 

On  the  sale  of  certain  property  under  a  de- 


*  Which  provides,  that  "  it  shall  be  lawful 
for  the  Master,  as  well  before  as  after  the  order 
absolute,  to  summon  before  him  any  person, 
whether  a  contributory  of  such  company  or 
not,  who  shall  be  or  shall  be  deemed  to  be 
capable  of  giving  information  concerning  such 
company,  or  the  estate,  dealings,  or  affairs 
thereof,  and  also,  to  require  such  person  so 
summoned  to  produce,  and  if  a  contributory, 
to  leave  with  the  Master  or  the  official  mana- 
ger, any  books,  papers,  deeds,  writings,  or 
other  documents  in  the  custody,  possession,  or 
power  of  such  person,  which  may  appear  to  the 
Master  to  be  necessary  or  expedient  to  be  pro- 
duced or  left  as  aforeaud.'' 


_      U  wa9de$onkedmtopyioHlKimeu 
M  the  reference  io  ike  Master  emd  the  title 
beinff  tws— ftpnleri  ii  prmted  <o-6e  frethU, 
Tkere^wama  amdiUmi  efsalepromdm^tkat 
if  «ay  •itBlflih6ior .  ewrer  vwms  inade^Mir  dit- 
covewd  .m  ikB  deacriptium  of  the  prasisef, 
«r  amy.  other  mnwr  MhaUoestr,  eaek  n»- 
Idfce  JDT  onw^hmMmtiMmd  thesaie,  biU 
a  eoeepeKoaiismcr.egstipaknt.shmld  he 
ywen  or.>iaiBen\a€'ih£  Qase,^kmM^rtqmn. 
JSx^fBpHons  Ifr  the.  Master' s^npotii,  f^disg 
a  good  Ulir  had^  m$  ^heen  Modo.onty  mn 
overruled. 
By  the  co»Attions  of  sale  under  S'tdecree, 
certain  property  coiMistkig  of  -n  cottage  with 
garden  and  land  atuched,  was  te|>resented  to 
be  copyhold  and  it  was  also  provwed  that  if 
any  mistake  orerrof  wadlnadeor  diacoMttd  in 
the  description  -  of  the<^ienaises,  or '<tny  other 
error  whatseerer,  suoh  anistake  or  error  should 
not  annul  the  sale,  hot  a  eGoapensatioa  or 
equivalent  should  be  giv«n  or  ^en  as  the 
ease  should  require,  anch  eonipensation  to  be 
settled  by  the  Master.    It  appeared  npen  the 
investigitfion  of  the  tilths  before  the  Master 
that  the  pnoperty  was  freehold,  and  upon  th| 
vendors  claiming   codkpsnsation  for  the  in- 
creased value,  the  purchaser  refiased  to  canry 
out  the  contmct-    The  Master  thereupon  re- 
ported a  good  title  had  not  been  made  out,  to 
which  exceptions  were  taken. 

IL  Pahner  and  fValUr  in  sapport;  Om- 
side,  contrdL 

The  Master  of  the  Rotts  said,  the  eieeptioDS 
must  be  overruled. 

/one  30.-«»Jn-r«  London  Dock  Cosnptny,  et- 
par^  Hyde-^Stsmd  over. 

—  7iO.^RttwUnys  ▼.  il6rdhaai«-Judgment 
on  special  case. 

Jttly  I  .-^Heaton  v.  i>eon^e»*-Decfee  lor  spe- 
cific i»erformance  of  eeolract. 

-«  l.^lnreColchmter Free Gmmenar School 

— Stand  over. 


June  30. — Robinson  V.  Governors  ofLoadon 
Hospital — Judgment  as  to  bequests  to  charity, 
and  Cur.  ad.  vult.  as  to  whether  Mortmain  Act 
applied. 

July  3.— JiTeaaer^  v.  JKmaer/qr— Judjnncnt 
on  construction  of  will,  and  as  to  validity  of 
appointment  under  power. 

—  5.— D«?ey  v.  Decey— BiU  dismissed  to 
set  aside  conveyance. 

—  5.— /n  re  Duke  of  Buckingham's  Estate 
Act — New  trustee  approved  of. 


J»  re  Waring  and  Tellwrighfs  Trust.     May«9, 
1862  . 

MARRIAGE  SBTTLBMSNT.  —  TBUSTBBS'  RK- 
lilBP  ACT.  —  JURISDICTION  CM  PIPriTION 
WHRRB   BILL   FILBD. 

,A  settlement  was  executed  upon  the  marriage 
of  a  minor  qf  ajwndshe  was  miUlsdto 


V.CJi&mdmk^i^r.  C. 


mn/T  lifty  wiih  nwrnUider  to  her  ^kikhren, 
mut  there  wme^etprmmo  thai  ihe^eetilement 
flAovM  net  be  v&Hd  wUeee  eke  t^ified  it 
whemshe  atimmed  her  nu/erUf,  Notice 
ems^ven  to  the  inuteee  on  hertataimnff 
that  efe  of  her  mtemttom  to  impeech  the 
eettlememten  Bqwity, ^mtdon  4heemt  being 
MUtitttM  for  that  and  for  alker  purposes 
the  imateee  paid  the/mnd  into  Cosr^  wider 
<i^  10  4*  M  Vitt.e.  9fi  :  BcH  ^hat  the 
Gomi  hadjmiedktian  wader  ihe  act,  not^ 
enthstanding  the  suit,  to  mahe  an  order  for 
p^meat  of  the  food  oai  of  Courts  but 
under  the  dremaitamoes  the  petition  was 
directed  to  ettrnd  over  uatU  the  hearing  qf 
the  smt, 

Ths  pctidoner,  Mis.  Warini^,  -iru  «iitiUed» 
ondf r  the  will  of  a  Mr«  Tcdlwiiffht,  to  a  sum 
of  1,100^,  and  bad  vpon  hernMrriaffa  while  a 
minor  exeooted  a  acttlement  whereby  it  was 
settled  to  her  aeparate  uce  for  life,  with  remain- 
der to  her  cfaildreD,  and  it  was  provided  that 
the  aettlenent  shoi^  be  foid  if  she  ahoiild  not 
ratify  it  when  she  attained  21.  She  nfoaed  to 
adopt  the  aettletnent  on  hernttakiinf(2l,  and 
claimed  the  fimd,  and  she  also  gave  the  trustees 
notice  of  iier  intention  to  impexch  the  settle- 
ment in  Eqmiy,  and  on  the  bill  being  filed  for 
that  mod  for  other  purposes  relating  to  the  will, 
they  paid  the  money  into  Court  under  the  10 
&^  1 1  Vict.  c.  96.  This  petition  was  now  pre- 
sented for  payment  out  of  the  fund. 

Letetn  in  support ;  Stuart  and  Haddan,  for 
the  trustees,  contrk. 

The  Vice-Chancelhr  said,  that  although  there 
was  no  doubt  the  Court  had  jurisdiction  to  de- 
cide the  matter  on  the  present  petition,  and  the 
executors  could  not  ooject,  after  having  paid 
the  money  into  Court  under  the  10  &  1 1  Vict, 
c.  96,  to  its  being  dealt  with  under  that  act, 
yet  as  a  bill  had  been  actually  filed  for  the 
same  purpose,  it  must  stand  over  until  the 
cause  came  on  for  hearing. 

Thomas  v.  Knight.    July  3,  1852. 

CLAfM.'^D&MUBIUBIt  OUB  TBftUS.  — CON- 
TBACT  FOA  bWJkMtt  WOB  A  YEAR.  -<-  9PB- 
GM^IC  VBAVOIUf  ANOB. 

On  demurrer  ore  tenus,  a  claim  for  the  epe- 
clfie  performance  of  a  contract  for  a  lease 
for  a  gear  was  diemiseed  wtM  coete* 

Thih  was  a  demurrer  ore  tenus  to  a  claim  to 
enforce  the  specific  performance  of  a  contract 
for  a  lease  for  year  of  certain  livery  stables  in 
Theobald's  Road,  Gray's  Inn  Lane. 

Selwyn  in  support^  on  the  ground  the  speci- 
fic performance  of  a  contract  for  a  lease  for  a 
year  eould  not  be  enforced. 

Begshawe  for  the  pkintiflf. 

The  Vtce-Chanceuor  dismissed  the  claim 
with  coats. 

Jane  90. — Groves  v.  Land — Leave  to  amend 
claim,  on  payment  of  extra  costs. 

-  30;  Julv  1— Fan  Zeltor  v.  Parrott-^ 
Decree  for  plaintifiT,  whh  coats. 


July  ^^--^Hamkine  v.  Qatheroide  —  Bfotion 
refused  to  CMamitfor  eontempt,  but  on.pay- 
meofe  of  costs. 

--  2.— In  re  Whiti^er^e  Truet^Order  far 
payment  out' o£- Court" uttder  Tiustees'  Kdief 

Act.    V 

.^^  ^r-Wanwkk  v.  (S^teaMii -— Injunetion 
granted. 

-*-  3j^TlMs«tv.jKiii9A/— Claim  dismisaed, 
witheoats- 

— ^  d.'-M^or  Y.  Afs[for-^adgment  on  -ex- 
ceptions l9  B4a8ter'«report. 

—  6.  ^  Qreemaood  v.  Taghr  —  Reference 
back  to  the  Master  to  review  report. 

—  6^Duhe  i^  Mariboro'  v.  Berry— Order 
for  defeadatitV  committal  for  breach  of  in- 
junction. 


Qto'CiKmcillor  9attf  r. 

In  re  Sea,  Ftre,  and  Life  Assurance  Company, 
exparte  Burton,    June  3.  1452. 

WIMDIfSO^OP  ACr.-^CONTMBBTORY.— BBVO 
CATION  OP  POWBB  OP  ATTOBMBY  TOflMW 
DBBD   OP   SBTTLBMBNT. 

B.  was  appointed  by  the  managing  director  of 
a  company  one  of  their  local  agents,  and  he 
agreed  to  take  Jive  shares  and  executed  a 
power  of  attorney  authorising  the  director 
to  exeeuti^the  deed  of  settlement  in  respect 
of  not  more  thitn  five  shares.    He  after- 
wards wrotCf  upon  receiving  an  intimation 
that  five  shares  had  been  allotted  to  him, 
and  requesting  the  payment  of  SL  deposit, 
desiring  to  terminate  his  connexion  with 
the  company.    In  reply ,  his  resignation  as 
agent  was  accepted,  but  the  5l.  was  still 
pressed  for,  and  B.  again  wrote,  requesting 
to  be  exonerated  from  the  shares  as  well  as 
the  agency,  and  he  received  an  answer  that 
the  directors  could  not  release  him  as  a 
shareholder,  but  that  they  would  allow  him 
to  nominate  another  person  to  pay  on  the 
shares,    B.  tooh  no  farther  steps  in  the 
matter,  and  his  name  was  signed  under  the 
power  to  the  deed:   Held,  afirming  the 
Master's  decision,  that  he  was  liable  as  a 
contributory. 
This  was   an  appeal   from   the  Master's 
decision,  inserting  the  name  of  Mr.  Burton  on 
the  list  of  contrihutories  to  the  above  company. 
It  appeared  that  upon  the  managing  director 
appointing  the  appellant,  who  was  an  auc- 
tioneer, a  local  agent  to  the  company,  he  had 
agreed  to  take  five  shares  therein,  and  to  exe- 
cute a  power  of  attorney  authorising    such 
managing  director  to  execute  on  his  behalf  the 
deed  of  settlement  in  respect  of  not  more  than 
fivt  shares.    Five  shares  were  allotted  to  the 
appellant,  and  application  was  made  for  &L 
amount  of  deposit ;  but  he  wrote  to  the  ma- 
naging director,  requesting  to  terminate  his 
connection  with  the  company.     In  reply  to 
this  letter  the  resignation  as  agent  was  ac- 
cepted, but  the  5/.  was  pressed  for,  whereupon 
the  appellant  wrote  expressing  his  desire  to  be 
exonerated  in  respect  of  the  shares  as  well  as 
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the  agency ;  but  be  was  informed  the  directors 
could  not  release  him  from  being  a  share- 
holder, but  that  he  might  nominate  another 
person  to  pay  the  amount  due  on  the  shares. 
The  appellant  never  answered  this  note  nor 
paid  the  sum  applied  for,  and  the  managing 
director  afterwards  executed  the  deed  under 
the  power  for  five  shares.  The  company  was 
completely  registered,  and  the  appellant's  name 
appeared  on  the  register  in  respect  of  five 
shares. 

Malins  in  support ;  Roxburgh  for  the  ofllicial 
manager,  contrti. 

The  Vice  Chancellor  said,  that  as  the  cor- 
respondence did  not  in  fact  amount  to  a  revo- 
cation,  the  appeal  must  be  dismissed. 

July  1,  2, —Earl  qf  Stamford  v.  London  and 
North  IVestern  Railway  Company  and  others 
— ^Injunction  granted  to  restrain  diversion  of 
turnpike  road. 

—  2. — Clayy,  Rtt^orei— Bill  for  specific  per- 
formance of  contract  dismissed  without  costs, 
and  cross  bill  with  costs. 

—  2. — Waile  v.  Coombes  —  Judgment  on 
claim  as  to  construction  of  will, 

—  6.  "Harrison  v.  Brown  and  others — Cur. 
ad.  vuU, 

—  6. — In  re  Direct  Exeter,  Plymouth,  and 
Devonport  Railway  Company,  exparte  Hall — 
Order  as  to  costs. 


Court  of  CAurcn'tf  3Benc6* 

Regina  v.  Judge  of  fViltshire  County  Court. 

June  J 1,  1852. 

COUNTY  courts'  ACT.  — CARRIAGE  BY  CA- 
NAL.— CAU8B  OF  ACTION. — JURISDICTION. 
— PROHIBITION. 

A  plaint  to  recover  for  carrying  to  London 
by  canal  timber  from  Swindon  was  en» 
tered  in  the  County  Court,  in  which  district 
the  latter  place  was  situate :  Held,  making 
absolute  a  rule  for  a  prohibition  against 
further  proceeding  with   the  plaint,  that 
the  cause  of  action  under  the  9  4*^^  Vict, 
o.  95,  jr.  60,  did  not  arise  until  the  timber 
was  delivered  in  London, 
This  was  a  rule  nisi  for  a  prohibition  on  the 
Judge  of  the  Wiltshire  County  Court  against 
further  proceedings  in  the  plaint  of  Barnes  v. 
Marshall,  which  was  entered  to  recover  for 
carrying  by  canal  certain  timber  to  London 
from  Swindon,  which  was  within  the  jurisdic- 
tion. 

By  the  9  &  10  Vict.  c.  95,  a.  60,  it  is 
enacted  that  "  such  summons  may  issue  in  any 
district  in  which  the  defendant,  or  one  of  the 
defendants^  shall  dwell  or  carry  on  his  business 
at  the  time  of  the  action  brought ;  or,  by  leave 
of  the  Court  for  the  district  in  which  the 
defendant  or  one  of  the  defendants  shall  have 
dwelt  or  carried  on  bis  bui^iness  at  some  time 
within  six  calendar  months  next  before  the 
time  of  the  action  brought,  or  in  which  the 
cause  of  action  arose,  such  summons  may  issue 
in  either  of  such  last-raeationed  Courts." 


Hodges  showed  cause  against  the  rule,  winch 
was  supported  by  BovilL 

The  Cour^  said  that  the  cause  of  action  wu 
not  complete  until  the  goods  had  been  carried 
to  London,  and  the  rule  for  a  prohibition  was 
accordingly  made  absolute. 

Caurt  of  Camnum  9U<^ 
Wadsworth  v.  Weaver.    May  t6,  1859. 

MBTROPOLT8  BUILDINGS  ACT.  —  PARTY- 
WALL. —  ACTION  or  TRESPASS  AGAINST 
ADJOINING   OWNKR. 

Held,    that  the  owner  of  a  house  cannot 
maintain  an  action  of  trespass  against  an 
owner  of  an  adjoining  house,  for  building 
up  against  a  party  wall  which  he  had 
erected,  but  that  he  must  proceed  in  accord- 
ance with  the  provisions  of  the  7  ^  ^  V^^- 
c.  84,  to  recover  the  expense,  ^c,  of  buHd- 
ing  such  party  wall. 
This  was  a  motion  to  set  aside  the  verdict 
for  the  defendant,  and  for  a  new  trial.    The 
action  was  in  trespass  to  recover  damages  for 
the  defendant's  having  built  up  to  the  party 
wall  between  bis  and  the  plaintiff 's  house,  and 
which  the  latter  had  erected.     By  s.  46  of  the 
7  &  8  Vict.  c.  84,  it  is  enacted,  that  "if  the 
party  structure  be  built  in  the  manner,  and  of 
the  materials,  and  of  the  thickness  of  such 
structure  as  required  by  this  Act  in  reference 
thereto,  then  it  shall  be  lawful  for  the  buiidiog 
owner,  at  whose  expense  such  work  shall  have 
been  executed,  to  claim,  and  he  is  hereby  en- 
titled to  be  paid,  and  to  recover  from  the  per- 
son who  is  entitled  to  the  immediate  possession 
of  the  adjoining  building  or  ground,  or  who  is 
in  the  immediate  occupation  thereof,"  certain 
compensation  as  specified. 

And  by  s.  47,  it  is  enacted,  "with  re- 
gard to  the  costs  of  all  the  works  which 
shall  be  executed  under  this  Act,  incurred 
either  by  an  owner  or  by  an  occupier, 
either  on  behalf  of  the  owners  of  the  same 
premises  or  on  behalf  of  the  owner  of  the 
adjoining  premises,  so  far  as  relates  to  the 
recovery  thereof,  that  within  21  days  after  the 
completion  of  the  work,  it  shall  be  the  duty  of 
the  person  by  whom  such  expenses  shall  have 
been  incurred,  to  deliver  to  the  adjoining  owner 
of  the  building  or  premises  in  respect  of  which 
such  expenses  shall  have  been  incurred,  an 
account  in  writing  of  the  expenses  of  the  work,'* 
&c.,  "and  that  if,  within  10  days  after  the  de- 
livering of  such  account  to  the  party  liable  to 
pay  the  same,  such  party  do  not  either  appeal 
against  such  account  or  pay  the  same,*'  ftc, 
^it  shall  be  lawful  for  the  person  entitled 
thereto  to  recover  the  same,  or  so  mnch  thereof 
as  shall  be  then  due,  by  the  summary  proceed- 
ings," provided  by  sections  48,  49-  The  jary 
having  returned  a  verdict  for  the  defendant, 

Pearson  moved  for  this  rule,  and  urged  the 
action  was  maintainable. 

The  Court,  however,  refused  the  rule,  and 
held,  that  the  plaintiff's  remedy  was  under  the 
provisions  of  the  7  &  8  Vict.  c.  84. 
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Court  0f  er^ttiutt* 

Be»ham  r.  United  Guarantee  and  lA/e  Assur- 
ance Company,    Jane  7,  1852. 

ACTION  ON  GUARANTEE.— REGULAR  EXAMI- 
NATION OF  ACCOUNTS. — WARRANTY. 

On  the  proposal  of  a  guarantee  from  the  de^ 
fendantsfor  the  honesty  of  the  secretary  of 
a  literary  institution,  certain  questions  toere 
put,  one  of  which  was,  as  to  when  and  how 
often  the  accounts  would  be  examined  and 
closed,  and  in  answer  to  which  it  was  stated 
once  a  fortnight.  These  questions  and  an- 
swers were  introduced  into  the  guarantee, 
and  it  appeared  the  accounts  were  suffered 
to  be  in  arrear :  Held,  that  the  answers  to 
the  questions  only  indicated  the  course  in- 
tended to  be  pursued,  and  as  they  were  not 
stated  by  the  guarantee  to  be  a  airect  war- 
ranty whose  observance  was  to  be  a  condi- 
tiou  to  the  validity  of  the  guarantee,  the 
plaintiff  was  entitled  to  recover  on  the 
guarantee  upon  their  appearing  to  have 
been  made  bonll  fide ;  and  a  demurrer  to 
the  defendants*  plea,  setting  up  the  negli- 
gence in  hot  regularly  auditing  the  ac- 
counts as  a  defence,  was  allowed. 

This  waa  a  demurrer  to  the  plea  in  this 
action  which  was  brought  on  a  guarantee 
granted  by  the  defendants  for  the  honest/  of 


the  secretary  of  the  Marylebone  Literary  In- 
stitution, it  appeared  that  when  the  guarantee 
was  proposed  a  oueation  was  put  as  to  when 
and  how  often  the  accounts  of  the  secretary 
would  be  examined  and  closed,  and  that  it  had 
been  stated  in  reply  thereto  that  the  finance 
committee  would  examine  the  accounts  every 
fortnight,  and  the  guarantee  contained  a  recital 
of  such  questions,  and  that  they  formed  the 
basis  of  the  contract.  The  plea  set  out  these 
facts,  and  alleged  that  the  loss  was  occasioned 
by  the  neglect  and  default  of  the  institution, 
inasmuch  as  the  accounts  were  not  regularly 
examined,  and  the  secretary  allowed  to  become 
in  arrear. 

Bovill  appeared  in  support  of  a  demurrer  to 
this  plea ;  Lush  for  the  defendants,  contrh,  on 
the  ground  that  the  premiums  were  reduced, 
as  the  risk  was  less  if  the  accounts  were 
examined  every  fortnight,  as  recited  in  the 
guarantee. 

The  Court  said  the  answers  to  the  questions 
only  indicated  the  probable  course  to  be 
adopted  by  the  institution,  and  there  was  no 
statement  in  the  guarantee  that  they  were 
meant  to  be  treated  as  a  direct  warranty  whose 
observance  was  to  be  a  condition  to  the  va- 
lidity of  the  guarantee,  and  as  the  answers  had 
been  made  bond  fide,  the  plaintiff  was  entitled 
to  recover,  and  the  demurrer  would  be  allowed. 
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[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17. 

House  of  Lords :  Appeals,  p.  38. 
Courts  of  Equity : 

Construction  of  Statutes,  p.  104. 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  165. 

Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186.} 

LAW  RELATING  TO  CHATilTIES. 

CONSTRUCTION    OP   BBQUBST. 

1.  Increased  rent. — Devise  to  a  corporation 
"apon  condition"  of  making  certain  stated 
pymenta  to  a  school  and  other  charitable  ob- 
jects, and  the  ''  oveq)lttS«"  which  the  testator 
estimated  at  about  60^  a  year,  should  go,  half 
to  the  mayor  and  half  towarda  repairing  hi^h- 
^ys:  Held,  upon  the  context,  that  the  in« 
creased  rents  were  divisible  amongst  all  the 
charitable  objects  in  proportion.  Attorney- 
General  v.  Corporation  of  South  Motion,  14 
Beav.  357. 

Cue  cited  in  ibe  jadgment :  Attorney-General 
▼.  Drapers*  Company,  4  Beav.  67. 


2.  Execution  of  power. — A  power  well  exer- 
cised in  other  respects  will,  in  favour  of  cha- 
rities, be  deemed  to  be  an  effective  execution 
of  the  power,  although  the  form  in  which  the 
power  has  been  exercised  has  not  conformed 
to  the  requisitions  imposed  by  the  instrument 
creating  or  giving  the  power.  Innes  v.  Sayer, 
3  M'N.  &  G.  606. 

3.  Discretion  of /riM^ee^.— Charitable  gift  to 
the  use  of  the  reparation  of  the  church  of  U., 
and  to  the  use  of  the  reparation  of  the  bridge 
of  U.,  and  to  the  use  of  other  things  needfnl 
within  the  parish  of  L^.,  at  the  discretion  of  the 
trustees,  to  be  applied  and  distributed  for  ever : 
Held,  that  the  discretion  applied  to  the  third 
branch  only,  and  that  the  three  objects  took 
equally.     In  re  Hall's  Charity,  14  Beav.  115. 

4.  Evidence  afforded  by  usage.  —  Scotch 
Kirk.'^A  chapel  in  England  was  founded  be- 
tween the  Restoration  and  the  Revolution, 
without  any  deed  or  document  declaring  the 
purposes  for 'which  it  was  to  be  used,  but  it 
appeared  that  from  the  foundation  the  services 
had  always  been  conducted  in  conformity  with 
"  the  Directory,"  by  which  the  mode  of  wor- 
ship in  the  Church  of  Scotland  is  regulated. 

Held,  that  the  chapel  must  be  treated  as  ap- 
propriated to  the  purposes  of  religious  worship 
according  to  that  Directory,  and,  therefore, 
according  to  the  Presbyterian  form. 
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At  minitter  of  sneh.  a  chap«l  had  beon.  or- 
dained bf  a  Scotcb  Preabytcry.  He  afierwarda 
became  a  member  of  aSjnood  aesembled  in 
EDgland^  whieh-adhcrodtacenaiO'Tesoltitiotie 
reapeeting  Gharoh  patroaagv-  in<  Sootland. 
Sttbfieqaently».  a>  genertLl  aseembijr  of  the 
Church  of  Scotland  ena^ed,  that  all  memberv 
of^tbat  Sjmod  who  ao  adhered  imrt  no  Ibager 
meaibers  of,  or  in  commnfnon  irich,  the 
ChuFoh  of  Scotland :.  HM,  that  the  nfinister 
waa  thereby  deprived  of  hie  etaiua  of  an  or- 
daiaed  minister  of  the  Seoteh,  or  of  tfny 
Preeb^rterian  Cbnreb,  and.  became  diequalified 
from  ac^nff  as  the  minister  of  the  chapel^  (in- 
dependently of  any  question,  whether  it-  was 
zieoessary  for  Mm  to  be  a  Sc6teh  minister  of 
licentiate,)  it  betag  an  essential  part  of  the 
Pivsbyterian  system  that  none  bat  ordained 
ministeea  or  licentiates  should  perform  Divino 
Seorice^ 

SistMey  per  Lord  Jostice  Knight  Bruce, 
that  with  respect  to  a«  questiea'  of  property  it 
i&oompetent  for  a  congregation  of  jbiseentcrs, 
acting  unanimously  and  ivith  the  concurrence 
(whcK  they  have  tmstees)  of  thchr  trustees,  to- 
introduGtt  effectually  into  their  systetn  and 
constitute  new  regqhiitions,  not  in  contravene 
tion  of  any  deed  of  tmst»  and-  not  opposed  in 
piinciple  to  the  original  oonstitotion ;  and  that 
It  is  competent  for  such  a  congregation  in 
England  to  resolre  effectoally,  though  not 
irreroeably,  that  every  future  minister  shall  be 
a^person  in  communion  with  the  Established 
Church  of  Scotland. 

The  effect  of  usage  as  evidence  of  the  trusts, 
on  which  a  Dissenter's  place  of  worarfaip  is  held, 
varies  greatly  in  different  circumstances,  and, 
the  Court  differing  in  opinion  upon  the  evi- 
dence whether  ft  was  a  necessary  qualification 
for  a  minister  of  a  particular  chapet  to  be  a 
minister  or  licentiate  of  the  Church  of  Scot- 
land^ the  decree  of  the  Court  below,  declaring 
that  qualification  to  be  necessarv,  was  affirmed, 
as  well  as  other  portions  of  tne  decree  with 
wfaieh  both  members  of  the  Court  agreed. 
Attomey-Qeneral  v.  Murdoch,  ]  De  6.,  M'N. 
&  G.  66. 

Ca«e  oited  ia  tha  jud^m«nt:  Attorney-General 
V.  Pemrson,  S  Mer.  353. 

6.  TVtt^  for  use  of  Protestant  Dissenters 
hehnging  to  particular  minister. — Distinction 
between  a  trust  created  for  the  use  of  Protest- 
ant DissenterB  generally,  and  for  the  use  of  an 
existing  cons^regation  of  Protestant  Dissenters 
belonging  to  a  particular  minister :  in  the 
former  case  Presbyterians,  Baptists,  and  In- 
dependents are  included;  in  the  latter,  the 
terms  of  the  trust  open  an  inquiry  into  the 
particular  character  of  the  congregation  which 
IS  the  object  of  the  trust.  Attorney- General  v. 
Murdoch,  7  Hare,  145. 

Case  cited  in  the  judgment:  Lady  Hewley*8 
case,  9  C.  &  F.  355 ;  11  Sino.  d9i2. 

6.  Congregation  in  cannetnon  with  Established 
Church  of  Scotlamd.-^Qnal^atwn'  of  minisier. 
— ^Where  trusta  of  a  meeting-house  in  Eng« 
land  are  created  for  the  use  of>a  congregation. 


to  be  in  as  striot^contietioirflrpnttticable  with 
the  Established  Church  of  Scotland,  no  persoxfcv 
is  entitled  to  be  atninister  of  the  meeting  house 
whose  opinions  lor  acts  cdttstHute  a  disqualifi- 
cation for  the-  ministry  of'  that  Church ;  afld- 
the  fact  that  the  meeting-house  is  locally  situ- 
ated beyond  the  junadictioB  of 'thai  Ciiiiich  is 
immalerial. 

In  determining  the  question,  whether  a  par* 
ticular  minister  was  disqualined  as  a  minister 
of  the  Established  Church  of  Scotland,  the 
Court  considered  whether  the-  acts  of  auch 
minister  had  brought  him  wiihin  the  predica- 
ment which,  according  to  the  tevnis  of  a  de- 
claration of  the  General  Assembly  of  that 
Church,  constituted  a  dissolution  of  his  con- 
nexion with  it,  without  determining  whether 
the  sentence  of  a  particular  presbytery,  de- 
priving him  of  his  licence,  waa  or  waa  not 
conclusive  as  a  disqualification.  Attomeg- 
General  v.  Murdoch,  /  Hare,  445. 

7.  Scotch  Kirk, — Removal  of  ffiiiwfcrj— In 
1832,  bv  a  trust  deed,  a  Presbyterian  Church 
and  school  in  England  were  settled  upon 
trustees,  upon  trust  "for  the  worship  and 
service  of  God,  according*  to  the  rites  and 
usages  of  the  Established  Church  of  Sirot- 
land,"  the  services  "  to  be  conducted  by  a 
minister  belonging  to  atid  in  full  commtinion 
with  the  same  church:"  A  minister  eligible  h) 
theee  respects,  hating  been  a  minister  licensed 
by  the  presbytery  of  Edinburgh,  was  appointed 
to  be  and  continued  minister.  In  1843,  the 
Free  Church  seceded  from  the  Established 
Church  of  Scotland  upon  certain  diflferences 
in  matters  of  dtscipUne,  but  not  of  doctrine. 
The  appointed  minister  adhered  to  the  Free 
Church.  He  was  cited  before  the  Prcsb)rtery 
of  Edinburgh,  but  declined  to  attend,  and  was 
by  that  body  declared  to  be  no  longer  a  licen* 
tiate  or  minister  of  the  Church  of  Scotland. 
Shortly  afterwards,  the  General  Assembly  of 
the  Church  of  Scotland  in  due  form  declared, 
that  all  the  adherents  of  the  Free  Church 
ceased  to  be  members  of  the  Church  of  Scot- 
land :  Held,  that,  according  to  the  provisions 
of  the  trust-deeed,  the  minister  was  no  longer 
competent  to  fill  the  office,  and  a  decree  was 
made  for  his  removal,  and  directions  were 
^iven  for  the  future  administration  of  the 
charity.  Attorney -General  v.  Munro,  2  De  G. 
&  S.  122. 

8.  Legacy,  —  Pure  personalty.  — A  testator 
gave  pecuniary  legacies  to  charities,  and  di- 
rected them  to  be  paid  out  of  such  of  his  ready 
money,  goods,  and  personal  ef^Kts,  as  he  might; 
by  law,  charge  with  the  payment  of  the  same : 
Held,  not  sufficient  to  throw  the  debts,  fnnend 
and  testamentary  escpenses,  and  debts  and  le^ 
gaeies  not  charitable,  on  the  mixed  personalty, 
so  as  to  leave  the  pure  personalty  for  the  charib> 
able  legacies;  Robintm  r.  OMard,  3  De  0. 
&  S.  409. 

Cases  cited  :   Philanthropic  Society  v.  Kemp,  4 
Besv.  581 ;  Sturge  v.  Dioisdale,  6  Brar.  4df. 

9.  Gift  for  encouraging  good  servwute.-^ 
Bequest  to  the  governors  ofaaodety  inatilQted 
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fortfae  "  increase  and  encouraKement  of  good 
Mffvants,"  &c.  No  such  institution  could  be 
found :  Held,  tHat  the  gi&  was  cbaritabl^  and 
did  not  fail.  fmcQvSe  v,  Wintringham^  13 
Beav.sr.  , 

^w School:      ^  ..  *  ,  .  . 

Oowcbuwe  efeet  of  exchange  tinder  stut.  1  i^  2' 

Geo,  Ay  c.  gt.— lib  Commiijsioners  appointed 

under  the  8tat.  1  &  ^  Gjbo.  4,  c.  92,  and  the 

bishop;  fiatftfpf  f<iund  tfeat  an  exchange  of  the 

charity  hitfds'  would  be  heneflcial,  and  the 

nmc  haviniff  been  effected  according-  to  the 

statutfe,  the  Court'  has  no  power  to  reverse 

their  dedeion  y  ^fl  it  is  immaterial  that  the 

bi>h<ypr  wus  himself  one  of  the  trustees  of  the 

charity,  the  bifshop  having  no  personal  interest 

in  the  property.    Attorney'' General  r.  Bishop 

ofWbnester,  9  Hare,  328. 

Cases  cited  in  the  judgment :   Windsor  v,  loba- 

bitaots  of  Farnham,  Cro.  Car.  40;    Duke's 

Char.  tTses,  6Si)  Attomey-Geoeral  r.  Boritl. 

1  Philli  76». 

MORTMAIN.  ' 

1.  Era^iott  <ff  buUdinff4^—A  chari^le  bch 
quest  to  lay  out.moiMiy  in  the  erection  of 
boikiinga,  without  more,  presupposes'  that  a 
portion  of  the  bequest  must  be  appJded  in  the 
purchase  of  land  for  that  purpose ;  and  is  void 
under  the  Statute  of  Moitmaia.  Trye  v.  Cor- 
jwation  qf  Gloucester,  14  Beav,  173. 

2.  Erection  of  buUdinifS  on  lands  already  in 
mortmain.  ^- Valid.  —  A  bequeet  to  lay  out 
money  in  the  erection  or  repair  of  building 
upon  lands  alrea4y  iu  morlnuun  is  a  valid  and 
effectual  bequest. 

The  rule  is,  as  stated  in  The  Attorney-Gene'- 
ral  V.  Davies,  (9  Ves.  644,)  "  that,  unieas  the 
testator  distinctly  points  to  some  land  already 
in  mortmain,  the  Court  will  understand  him 
to  mean  that  an  interest  in  land  is  to  be  pur- 
chased, and  the  giftis  not  good." 

A  bequest  of  money  to  be  expended  in  the 
erection  or  repair  of  buildings  is  void,  unless 
the  testator  expressly  statea  in  his  will  his  in- 
tention that  the  money  is  to  be  expended  on 
some  land  already  in  mortmain.  Trye  v.  Cor- 
poration of  Gloucester,  14  Beav,  173* 

3.  Bequest,  when  wnd. — A  bequest  is  void 
which  tends  directly  to  bring  fresh  lands  into 
iBortmain.  Trye  v.  Corporation  of  Ghueester, 
14  Beav,  173. 

4.  Land  being  given  for  the  purpose  of  charity 
witlun  10  jyear#.— Bequest  of  monev  which,  in 
the  event  of  land  being  given  for  the  purpose 
to  the  corporation  of  Gloucester,  waa  to  be  laid 
cut  upon  it  for  a  charity,  with  a  gift  over,  if  no 
liod  were  "granted  and  conveyed  for  that 
parpoee  within  "  10  years  after  the  testator's 
^eewse.  Lands  were  conveyed  a  few  days  be- 
£tts  the  expiration  of  the  10  years,  but  the 
^Kd  was  not  enrolled  until  five  days  after  the 
miiatioD:  Held,  first,  that  although  the  en^ 
niment  and  the  12  months  (during  which  it 
n«s  neoeaaary  the  grantor  should  survive  to 

C^tlM  gnot  validity)  bafch  took  pkiee  after 
laiytHw;  atiil  that  the  gvMil  moat  her  con* 
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sidered  valid  as  from  its  date :  Held,  aeoondly, 
that  whether  the  grantor  could  afterwards- de« 
feat  the,  voluntavygrantior  not  fay  a  conveyance 
,  to  a  purchasee  for  valuable  consideration,  did 
not  affect  the  queatioa:. HWc^.tbirdly,>that  th» 
bequest  waa  void,  Trye  y,  Co/pore/io»i  cf 
Gloufiester,  14  Beav*  Ifa.. 

5.  Scotch  Kirk.  ^-^  At  fund  was  raised  by^ 
moneys  contributed  chiefly,  in  email  sums^  \m  a- 
large  amount  in  the  wh6le,  for  the  purpose  of 
purchasing  hind  as  a  site  for  a  Preebyteriant 
church  and  schooL  With  a  part  ot  these 
moneys*  one  of  the  subecribers,  in  December, 

i  1838,  purchased  a  fre^mld  pieceof  land  for  tliat 
I  purfK)ae,  and  took  the  fonveyanoe.  to  soeh^ 
I  useJ3«as  h»  should  appoint.  In  May>  1639,  he 
^appointed  the  Iftnd  to  the  useof  trnsteee,  upon* 
I  trust  for  the  esta2»lishment  of  a  churdi  amd 
I  school  accordingly.  There  wandoubt  whether, 
I  with  respect  to  either  of  these  deeds,  the  pro^ 
[visions  of  the  Mortmain  Act  had  been  com* 
I  plied  with<  In  a  suit  bv  information  and  billy 
I  instituted  by  eome  of  the  tmateee  of  the  deed 
I  of  May,  1839,  against  the  remaining  tmsteee,^ 
I  and  the  minieter  of  thn  efanrch  and  a  mort* 
t  gagee,  who  was  aleo  one  of  the  original  snb^ 
.scribers  to  the  fund,  compktining  that  the* 
^  minister  of  the  church  had  ceased  to  be  qusU- 

fied  to  act  in  that  capacity,  according  to  the. 
,  trusts  of  the  deed,  and  seeking  to  enforce  the 

performance  of  thoee  ttusU:  HM,  first,  that 
I  if  the  deeds  were  legally  invalid  for  nonconu 

pliance  with  the  provisions  of  the  Mortmain 
I  Act,  the  trusts  could  not  be  enforced  in  equity. 
Secondly,  that  the  plaintiff's  deolining  to 
,  try  the  legal  validity  at.  law,  tho  equities  exiet«> 
|ing  between  the  partiee  did  not  enable- the 
j  Court  to  interfere. 
I     lliirdly,  that  the  suit  wns  not  defective  for. 

want  of  parties,  on  die  ground  that  the  original 

subscribers  were  not   distinctly  represented* 

Attorney- General  v.  Gordner,  2  De  G.  &  S. 

102. 

6.  Scotch  Kirk.  —  Parties.  —  Mone3r8  were 
subscribed,  chiefly  in  small  sums,  by  various 
persons,  to  a  large  amotmt  in  the  whole,  for 
the  purpose  of  purchasing  land  and  erecting 
thereon  a  Presbyterian  church  and  school. 

Lands  were  purchased  with  portions  of  the 
moneys  subscribed,  and  were  conveyed  to  three 
re-lessees  in  fee,  by  deeds  not  perfected  accord* 
ing  to  the  requisitions  of  the  Mortmain  Act, 
nor  disclosing  any  charitable  trust.  The  re> 
lessees,  by  a  subsequent  deed,  conveyed  the 
lands  upon  trust  to  be  reconveyed  to  th|m  and 
others ;  and  by  a  fourth  deed,  all  the  lands 
were  assured  to  the  use  of  the  first  re-lesseea 
and  others,  upon  trusts  for  maintaining  a  place 
of  worship  and  schools  in  connexion  with  the 
Established  Church  of  Scotland,  for  the  pur- 
poses of  which  they  were  held  and  used  by  the 
trustees.  The  last  of  these  deeds  only  was 
perfected  according  to  the  provisions  of  the 
Mortmain  Act.  On  an  information  and  bill, 
the  latter  of  whidi  was  filed  by  some  of  the 
tnieteee,  and  eome  of  the  cesM  que  trmieni' 
under  the  4th  deed,  to  eofoice  the  performaner 
ofthetnHte* 
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Held,  first,  that,  whether  the  three  former  { nesses,  by  the  relator,  without  any  order  for 
deeds  were  or  were  not  void,  some  of '  that  purpose,  instead  of  being  cross-examined, 
the  parties  to  the  4th  deed,  being  at  the  time  |  The  relator  did  not  tender  the  deposiiioDS  in 


of  its  execution  in  the  possession  of  the  lands 
dedicated  by  that  deed  to  oharitable  trusts,  and 
the  possession  baring  subsequently  been  held 
according  to  that  deed,  none  of  the  parties 
could  be  heard  to  dispute  its  validity. 
Held,  2nd]y,  that  this  was  irrespective  of  any 


evidence :  Held,  that,  by  reason  of  their  exa- 
mination, no  decree  could  be  made  against 
them. 

Held,  also,  that  the  32nd  Order  of  August, 
1841,  did  not,  in  snch  circumstances,  entitle 
the  relator  to  relief   againsC    the  remaining 


infirmity  of  the  grantor's  title,  and  that  the 'trustee. 

liability  of  the  lands  to  be  recovered  by  a  title  |  On  a  motion  on  behalf  of  the  relator,  after 
paramount  was  no  objection  to  a  suit  seeking  the  cause  bad  been  argued,  to  suppress  the  de- 
to  enforce  the  trusts  of  the  fourth  deed.  |  positions  of  the  trustees,  it  was  ordered  that 

Doubts  being  in  1844  entertained  whether  j  they  should  be  suppressed,  on  the  relator  enter- 
any  one  of  the  four  deeds  of  1832  were  valid,  I  ing  into  admissions,  and  on  the  defendants 
some  of  the  trustees  claimed  the  land,  under  a  |  being  permitted  to  add  their  evidence ;  bat,  on 
title  paramount,  treating  those  deeds  as  invalid,  { appeal,  the  order  was  discharged,  the  Lord 
and  brought  a  friendly  action  of  ejectment '  Cfhancellor  being  of  opinion  that,  even  on 
against  the  minister  in  possession,  in  which  these  terms,  the  relator  could  not  be  relieved 
the  question  was  fairly  argued,  and  recovered  from  the  mistake.  Attorney-General  v.  Dew, 
judgment   in    such    action ;    aud    the    same   3  De  6.  &  S.  488. 

trustees,  and  the  minister,  set  up  the  title  I  2.  Decree  of  Commissioners  for  eAartftrJfc 
under  the  ejectment  of  1844,  as  an  adverse  iwes. — Where  confirmed  by  Conrt.^  Review  of, 
title  in  the  suit,  to  enforce  the  trusts  of  the  — Although  it  has  been  held  that  a  decree  of 
deeds  of  1832.  The  Court  ordered  them,  on  the  Court  of  Chancery  confirming  the  decree 
this  ground,  to  pay  the  costs  of  the  suit  to  the  of  the  Commissioners  of  Charitable  Uses  is  not 
hearing.  examinable,— the  same  being  in  the  nature  of 

Some  of  the  parties  to  the  suit  were  origi-  a  bill  of  review, — and  there  cannot  be  a  bill  of 
nal  subscribers  to  the  charity  fund,  but  they  renew  upon  a  bill  of  review;  such  an  objection 
were  parties  in  other  characters;  no  sub-  does  not  apply  to  a  proceeding  brought  to  alter 
scriber  solelv  represented,  or  was  made  party  to  the  regulations  of  a  charity  settled  bv  the  de- 
represent,  the  original  subscribers  as  a  class :  cree  of  the  Commissioners  and  connrmed  in 
Held,  that  the  suit  was  not  defective  for  want  Chancery,  in  a  case  where  do  biH  of  review  is 
of  parties.  Attorney-General  v.  Munro,  2  De  necessary.  Attorney-General  v.  Bishop  of 
G.  &  S.  122.  '  Worcester,  9  Hare,  328. 

7.  Railway  Debenture. — Shares  in  a  joints .  d.  Charity  informations,-^}Vhere  supported 
stock  bank,  —  A  debenture  of  the  Newcastle  by  public  subscriptions.  —  The  Court  disap- 
and  Carlisle  Railway  Company,  held  not  to  be  proves  of  charity  informations  got  up  by  pnb- 
within  the  Statute  of  Mortmain.  i  lie  meetings  ana  supported  by  public  bubserip- 


Shares  in  a  joint-stock  bank,  the  property 
of  which  consisted  of  freehold  and  copyhold 
estates  and  raoi'tgages  for  terms  of  years,  held 
to  be  within  the  Statute  of  Mortmain.  Myers 
V.  Perigal,  16  Sim.  533. 


:  meetings  and  supported  1  ^  ^ 
tions.    Attomey-General  v.  Bishop  of  Wor- 
cester, 9  Hare,  368. 

SIR  s.  romilly's  act. 

I      1.  Jurisdiction.'-Declarttiion  of  properties 

MUNICIPAL    CORPORATIONS'    ACT.  ,  '^  ^^^  x^^^^'H-^^c'^'^'tS''*^-^^^^ 

„         ,         ,  ,  .  ,.  ,      ,  '  cotton, — Under  Sir  Samuel  Korailly  s  Act  (52 

Property  vested  tn  oorporatton  as  trustees .--  G.  3,  c.  101)  the  Court  has  jurisdiction  to  declare 
A  right  of  presentatton  and  appointment  of  the  ^^^  proportions  in  which  the  charitable  objects 
master  of  an  hospital  with  a  chapel  annexed,  ^^^  ^^tked,  but  not  to  repair  a  previous  misap- 
keld  io  be  vested  in  a  cwporation  as  chantable  ^.^tion  of  the  funds  amongst  them, 
trustees  within  the  meamng  of  Oie  71st  section  ^  gg.^^.^  ^^  ^^  authorities  upon  the  constnic- 
of  the  Act  5  &  6  WilL  4,  c.  76,  the  circum-  ^j^^  ^£  g^^  Samuel  RomiUy's  Act.  in  re  HalTs 
stances  of  the  case  showing  that  the  right  in  Qf^^^^y^  ^^  gg^v.  115 
I  was  thus  vested  not  for  benefit  of  the ;  ...       '    .    ' 


question 

corporation,  but  for  that  of  a  charitable  insti-  i 
tution  independent  of  the  corporation.  In  re 
St.  John's  Hospital,  3  M'N.  &  G.  235. 

Case  cited  in  the  judgment :  Sbrewsbary  School 
case,  iMyl.&Cr.  632. 

PRACTICE. 
1.  Examination  of  defendant  as  witness  on 
behalf  of  plaintiff. — Decree. — 32fMi  Order  of 
August,  1841. — After  the  passing  of  the  Act, 
6  &  7  Vict.  c.  S.*),  two  (of  four)  trustees  of  a 
charity,  who  were  defendants  to  an  informa- 
tion complaining  of  acts  of  mismanagement, 
were  examined  in  chief,  by  mistake,  as  wit- 


Case  ciJed  in  the  judgment :  In  re  Shrewsbory 
Charitiea,  1  M*1M  &  G.  3«4 ;  I  H.  &  T.  401. 

2.  Cases  for  exercising  summary  jurisdiction. 
— ^The  jurisdiction  of  the  Court  as  to  charities, 
under  Sir  S.  Romilly's  Act,  in  cases  arising 
between  the  trustees  and  the  objects  of  the 
trust,  may  be  exercised  accordinj^  to  the  discre- 
tion of  the  Court,  where  it  can  be  applied  with 
justice  to  the  parties  and  benefit  to  the  charity. 
And  semble,  the  Act  may  safely  be  resorted  to 
in  cases  where  the  objects  of  the  charily  haw 
no  distinct  interests,  and  where,  therefore,  the 
Attorney-General  properly  represents  them  all» 
and  in  case*  where,  though  there  may  be  dis* 
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tiDCt  iatereeta,  do  substantial  ques^n  of  prin- 
ciple can  arise  between  the  several  objects  of 
the  charity.      Attorney-General  y»  Bishop  of 
Worcester,  9  Hare,  328. 
And  see  Scheme,  settling  and  altering^  3^. 

SCHEME,   SETTLING   AND    ALTERING. 

1.  If  a  scheme  for  the  regulation  of  a  charity, 
settled  by  a  decree,  does  not  operate  beneficially 
for  the  charity,  and  the  Attorney-General  con- 
siders that  the  interests  of  the  charity  would, 
consistently  with  the  foundation,  usage,  and 
lav,  be  promoted  by  an  alteration  of  the 
scheme,  it  is  competent  to  him  to  apply  to  the 
Court  for  such  alteration ;  but  schemes  which 
have  been  settled  under  the  directions  of  the 
Court  ought  not  to  be  disturbed  upon  merely 
speculative  views,  or  in  matters  of  disci etion 
or  regulation,  upon  which  Judges  or  Attorneys- 
General  may  diffei  in  opinion,  or  except  upon 
substantial  grounds  and  clear  evidence,  not 
only  that  the  scheme  does  not  operate  bene- 
ficially, but  that  it  can*  by  the  alteration,  be 
made  to  do  so  consistently  with  the  object  of 
the  foundation.  Attorney- General  v.  Bishop 
t»f  fVorceSter,  9  Hare,  328. 

2.  Jurisdiction  qf  the  Court  as  to  alteration 
of  former  scheme. — ^The  power  of  the  Court  to 
make  alterations  as  times  and  circumstances 
require,  in  schemes  settled  by  its  decrees  for 
the  management  of  charities,  docs  not  depend 
upon  the  character  in  which  the  decree  has 
beeu  made  by  the  Lord  Chancellor.  Attorney^ 
GtHral  V.  Bisthop  of  Worcester,  9  Hare,  356. 

3.  Jurisdiction  on  petition  and  information 
to  alter  icheme. — A  scheme,  settled  by  decree, 
which  might  be  altered  upon  information,  may 
be  altered  upon  petition  under  Sir  S.  liomilly's 
Act,  (52  Geo.  3,  c.  101,)  if  otherwise  a  proper 
sabject  for  ruch  a  petition.  Attorney-General 
Y.  Bishop  of  Worcester,  g  Hare,  328. 

Case  cited  in  the  judgment:  Tirerton  School 
case,  Aitorney-General  r.  Earl  of  Uoron,  13 
Sim.  193. 

And  see  Practice,  2. 

4.  Schoolmaster, — Dismissal  of — Visitor,-^ 
Injanction  granted  to  restrain  trustees  of  a 
grammar  school  removing  the  master. 

By  a  scheme  of  the  Court  for  the  regulation 
of  a  grammar  school  founded  by  King  Ed- 
ward VI.,  authority  was  given  to  the  trustees 
"upon  such  pounds  as  they  should,  at  their 
discretion,  in  die  due  exercise  and  execution 
of  the  powers  and  trusts  reposed  in  therti,  deem 
jut,"  to  remove  the  master  at  one,  and  con- 
^rm  it  at  a  subsequent  speoial  meeting.    The 
trustees  having  grounds  of  complaint  against 
^e  master,  they,  without  his  knowledge,  re- 
ferred the  matter  to  a  committee,  who  investi- 
gated the  case  in  his  absence  and  without  his 
knowledge,   and  reported  against  him.     The 
Jnistces,  without  communicating  the  report  or 
'^nog  him,  confirmed  it  in  his  absence,  and 
Solved  to  remove  him ;  and  they  summoned 
^second  meeting  to  confirm  the  resolution, 
rhe  master  then  attended  and  was  heard,  and 
the  removal  was  confirmed  without  any  other 
hearmg  or  inquiry  in  his  presence.    The  Court 


held,  first,  that  the  regulation  did  not  confer 
upon  the  trustees  an  arbitrary  power  to  dismiss 
the  master,  upon  any  grounds  which  thej 
might  deem  just,  free  from  any  control  of  this 
Court;  and,  secondly,  that  the  master  had 
had  no  proper  opportunity  afforded  him  of 
defending  him8elJf,^no  sufficient  means  of 
explanation,  and  oo  means  of  proving  his  de- 
fence, and,  on  motion,  the  trustees  were  re- 
strained from  enforcing  the  dismissal  and 
ejecting  the  master.  Willis  v.  Childe,  13 
6eav.  117. 
Case  cited  in  the  judgment:  Fremington  School 
case,  10.Tur^dl<. 

5.  Schoolmaster, — The  revenues  of  a  charity 
grammar  school  having  increased  tenfold,  the 
Court,  on  a  vacancy,  restrained  the  appoint- 
ment of  a  new  master,  until  something  had 
been  settled  as  to  a  new  scheme. 
'     Subsequently,  liberty  was  given  to  appoint 
'  a  new  master,  he  taking  his  office  subject  to 
I  any  future  alterations  to  be  directed  by  the 
Court.    Attorney-General  v.  Warden,  ^c,  of 
I  the  Louth  Free  School,  14  Beav.  201. 

SCHOOL. 

I      1.  Admission  of  boarders. — ^There  is  no  ge- 
!  neral  rule  against  the  admission  of  boarders  in 
I  grammar  schools ;  but  the  number  of  boarders 
I  admitted  ought  not  to  be  such  as  in  any  man- 
i  ner  to  affect  the  admission  of  ffee  boys,  or  the 
i  means  of  educating  them  to  the  best  advan- 
tage, accoVding  to  the  provisions  of  the  scheme. 
Attorney-General  v.  Bishop  of  Worcester,  9 
Hare,  328. 

Cases  cited  in  the  judgment:   Attornej'-General 
I  ▼.   Earl  of  Devon,  15  Sim,  193  ;    Attorney- 

Gpiieral  v.  Earl  of  Stamford,  1(>  Sim.  453 ;  1 
Phill.  737. 

2.  How  term  "  Free  "  to  be  construed.'-The 
term  "  free  school  '*  is  flexible  in  its  meaning, 
and  must  be  construed  according  to  the  con- 
,  text  and  usage.  It  has  no  reference  to  the  in- 
struction given,  but  to  the  terms  on  which  it  is 
'  given.  Aftcmey'  General  v.  Bishop  of  Worces- 
ter, 0  Hare,  358. 

Case  cited  in  the  judgment:  Aitoroey-Geaeral 
I  V.  Jaokson,  3  Keen,  541. 

j  3.  Confined  to  Church  of  England,^  Evi- 
^  dence  of —  Usage, — Although  there  be  reason 
'  to  susf^ect  that  a  school  was  in  connexion  with 
the  Church  of  England,  in  the  absence  of  any 
positive  evidence  confining  the  benefit  of  the 
charity  to  members  of  the  Church  of  England, 
— the  usage  having  been  to  admit  the  children 
of  dissenttTK  to  the  benefits  of  the  school,— the 
question  of  their  admissibility  muot  be  governed 
by  usage.  Attorney-General  v.  Bishop  of  Wor- 
cester, 9  Hare,  328. 

'  4.  Established  in  X'ith  century. — Instruction 
I  intended  to  be  pursued, — The  foundation  of  a 
!  school  in  or  hijfore  the  17th  century,  for  the 
I  instruction  of  children  and  youth  in  good  titera- 
i  ture  and  learning,  goes  far  to  show  that  it  was 
I  intended  for  instruction  in  the  learned  languages. 
I  Attorney-General  v.  Bishop  of  Worcester,  9 
I  Hare,  359. 


kai  Dismi  (fOfff^ :  Comrt»  ff  Bqtikf. 


:&  Fbr  edueatitm  of-ckUdrmi  m  tertam  tmm, 
«— Ditttoction  between  ^chook-widovcd  for  the 
«diication  of  children  and  youth  .in  a  oertain 
town,  in  which  the  inhaJbitanU  might  therefore 
jtake  aB  boarders  boys  recorting  to  the  place 
for  their  education,  wad  echook  endowed  for 
the  education  of  boys  bom  in  the  town  in  which 
the  school  is  situated.  Attormey'-Qemeral  v. 
Bishop  of  Worcmttr,  9  Hare,  363. 

Ctse  cited   in  tlie  judgiiMiit:   Bingley  School 
cue.  9  J.  &  W.  353. 

6.  Conduct  of. — If,  on  the  one  side  there 
may  be  evils,  there  are  on  the  other  great  ad- 
vantages resulting  from  the  admixture  of  chil- 
dren of  the  upper  and  lower  classes  in  the  same 
school.  Attorney 'Ueneral  v.  Bishop  of  Wor- 
cester, 9  Hare,  365. 

Case  cited :  Attoroey-General  r.  Earl  of  Stam- 
ford, 1  PbUl.761. 

7.  Master,  maintenanee  of  ofU  of  ekaritp 
mithout  boarders. — ^The  question  is  not  whether 
a  competent  master  of  a  grammar  school  can 
be  provided  for  a  given  income,  but  by  what 
means  the  services  of  a  superior  master  can  be 
secured ;  and  there  is  no  rule  that  the  Court 
will  exclude  boarders  in  all  cases  where  the  in- 
come of  the  chanty  is  sufficient  for  the  main- 
tenance of  the  master.  Attomey-Oeneral  v. 
Bishop  of  Worcester^  9  Hare,  365. 

8.  Grammar  school, — Evidence. — Evidence 
on  which  the  Court  concluded  that  a  school 
was  a  grammar  school  within  the  jurisdiction 
of  the  Court,  under  Sir  Eardley  Wihnot's  Act 
(3  &  4  Vict.  c.  77).  Attorney-General  v. 
Bishop  of  Worcester,  0  Hare,  359. 

And  see  Scheme,  4,  5. 

TRUSTEES. 

1 .  Right  of  appointing  new  trustees. — Parish, 
•^Legal  estate. — Presumption, — Church  Build- 
ing Act. — ITie  right  of  selecting  new  trustees 
of  a  parish  charity  held  to  belong  to  the  rate- 
payers in  vestry,  and  not  to  the  surviving 
trustees. 

In  167 If  an  estate  was  purchased  out  of 
parish  funds,  and  was  conveyed  to  the  rector, 
churchwardens,  and  12  parishioners,  for  the 
relief  of  the  poor  inhabitants.  The  deed  was 
lost.  New  trustees  were  appointed  by  deed, 
dated  in  1701,  which  recited  that  the  deed  of 
1671  provided,  that  when  the  trustees  were  re- 
duced to  five,  they  should  convey  the  premises 
to  themselves  and  11  other  parishioners.  In 
1725,  1769,  1782,  and  1806,  new  trustees  were 
appointed  by  the  parishioners,  but  the  deeds 
executed  in  1769,  1782,  and  1806,  contained  a 
proviso,  that  the  new  trustees  should  be  nomi- 
nated by  the  five  survivors.  In  1831  and  1842 
new  trustees  were  appointed  by  the  old  trustees : 
Held,  upon  the  whole,  that  the  last  appoint- 
ments were  invalid,  and  that  the  right  of  no- 
minating new  trustees  belonged  to  the  parish- 
ioners, and  not  to  the  surviving  trustees. 

The  legal  estate  was  presumed  to  be  vested 
in  the  persons  to  whom  it  was  purported  to  be 
conveyed,  notwithstanding  some  irregularities. 


Special  direetiom  were  «ked  "to  -ht  fprm 
to  the  Master  aa  to  taking  the  provisions  of  tfe 
Church  Building  Acts  into  consideFstion -in 
settling  the  scheme,  the  parish  being  divided 
into  eight  separate  districts,  and  &e  money 
being  to  be  distributed  by  the  rector  and 
churchwardens  ;  and  it  was  also  asked,  that 
directions  should  be  given  as  to  the  mode. of 
distribution  in  each  district  of  the  portion  al- 
lotted to  it.  The  former  was  refused,  and  it 
was  held,  that  the  Master  could  Uke  the  hdter 
into  consideration  without  any. special  directioD. 
Attorney-General  v.  Dalton,  13  Beav.  141. 

2.  Attomey-GeneraL — Parens  patria.—Thit 
Attorney-General  acts  on  behalf  of  the  Crown 
as  parens  patrim,  and  represents  all  the  objects 
of  the  charity,  who  are  thus,  in  effect,  plaintiffi 
through  him.  Attometf-General  v.  Bishop  of 
Worcester,  9  Hare,  361. 

3.  Conduct  of  trustees  dependmg  on  an  em- 
eise  of  discretion.  —  Where  trustees  are  ap- 
pointed to  execute  a  trust  according  to  discre- 
tion, they  are  not  bound  to  state  reasons  for 
any  conclusion  at  which  they  may  arrive  in 
fulfilling  the  duty  imposed  on  tbem :  their  dis- 
cretion must,  however,  be  exercised  with  an 
absence  of  indirect  motives,  with  honesty  of 
intention,  and  with  a  fair  consideration  of  the 
subject ;  and  the  duty  of  the  Court  generally 
is  to  see  that  the  discretion  of  the  trustees  has 
been  thus  exercised,  and  not  to  deal  with  the 
accuracy  of  the  conclusion  at  which  they  may 
have  arrived. 

If,  however,  in  such  cases,  trustees  think  fit 
to  state  a  reason  for  their  conclusion,  the  Court 
may  consider  the  validity  of  the  reason  thos 
stated,  and  if  it  sees  that  the  reason  does  not 
justify  the  decision,  it  may  correct  the  decision 
accordingly. 

Trustees  of  a  charity  were  to  select,  out  of 
certain  parishes  named,  a  lad  to  be  brought  up 
as  a  minister  of  the  Church  of  England,  his 
parents  not  being  able  to  educate  him  for  that 
situation,  and  in  the  event  of  no  suitable  can- 
didate being  found  in  the  specified  parishes, 
then  to  select  a  lad  from  any  other  parish.  On 
a  vacancy  occurring,  the  trustees  chose  C.  /.* 
a  lad  not  of  the  specified  parishes,  and  declared 
the  election  without  stating  any  reasons  for 
their  choice.  On  a  petition  presented  to  set 
aside  this  election,  and  to  obtain  a  decree  that 
the  trustees  ought  to  have  elected  W.  O.,  a  lad 
of  one  of  the  specified  parishes :  Held,  that  the 
trustees  were  right  in  abstaining  from  the 
statement  of  any  reaaons  for  the  selection  they 
had  made,  and  that  in  the  absence  of  any  proof 
that  they  had  exercised  their  discretion  other- 
wise than  fairly  and  honestly,  the  Court  had 
no  jurisdiction  to  interfere  on  the  question  of 
the  correctness  of  their  decision. 

The  petition  was  dismissed  accordingly,  the 
petitioners  paying  their  own  costs,  and  the 
costs  of  the  trustees  being  paid  out  of  ^the 
funds  of  the  charity.  In  re  Beloved  Wiikt^ 
Charity,  3  M'N.  &  G.  440. 

Case  cited  in  the  judgment:  Rex  v.  Aff«hbiib<^ 
of  Canterbury,  15  £aat,  117. 


Whs  ftegal  ^'butvbtti 


DIGEST,  AND  JOXJENAL  OF  JURISPRUDENCE. 


SATURDAY,  JULY  17,  1852. 


COUNTY  COURTS  ADVOCA<^Y. 


Bttat^ETTE   OP  TflE   BAR. 

It  was  not  without  some  ground  to  jus- 
tify the  reserratioa  we  stated  iu  a  late 
Niunber»  (p.  172,)  that  no  one  of  our  Bar- 
gorerned  oontemporaries  had  yet  suggested 
that  barristers   should  abandon  the  esta- 
blished etiquette  of  the  Profession,    and 
practise  in  the  County  Courts  without  the  | 
intermediary  agency  of  an  attorney.      It. 
was  gratifying  to  record  the  apparent  con- 1 
carreace  of  the  legal  periodical  press  with  i 
the  sentimeats  emphatically  announced  by  I 
the  Law  Lords  when  the  County  Court 
Arrangement  Act  was  under  the  considera- ' 
tion  of  Parliament.     Our  satisfaction,  how- 1 
ever,  was  premature  and  has  been  short- 
lived.   A  legal  contemporary,^  supposed,  we 
belie?e  not   incorrectly,   to    represent  the 
views  and  wishes  of  a  large  section  of  the 
Janior  Bar,  in  an  article  on  the  prospects 
of  this  braneh  of  the  Profession  in  con- ! 
nexion  with   the  County  Courts,  proposes, ' 
M  a  first  move  we  suppose  towards   the. 
destruction  of  an  inconvenient  usage,  that  ^ 
the  Bar  should  appear  iu  Court  for  defend- , 
ants  '<  without  the  formality  of  instructions  j 


bj  i^a  attorney."  The  cases  to  which  this 
new  rale  of  praoUee  is  considered  especially 
applicable  are  those  where  the  parties  are 
poor,  and  where  the  answer  to  a  plaintilFs  i 
claim  is  one  of  a  simple  character,  but  to 
which  the  partv  himself  is  unable  to  do 
justice. 

That  we  may  not  be  supposed  to  detract 
from  the  weight  of  the  arguments  employed 
in  enforcing  this  recommendation,  and  may 
avoid  the  hazaArd  of  misrepresenting  the 
nature  and  extent  of  the  suggestions  in 
which  our  contemporary  has  indulged,  we 

'  The  Leffal  Examiner,  3rd  July,  1852. 
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subjoin  the  paragraph  in  which  tliis  notable 
scheme  is  broached.  That  it  was  contem- 
plated before  the  County  Courts'  Arrange- 
ment Act  was  sahmitted  to  the  House  of 
Commons  there  is  abundant  reason  to 
beKere : — 

''  W«  vafltnae  to»  expreas  our  opinion  that» 
conskknaf  the  natoro  and  oh^ts  of  the 
County  C!ourt8,  there  are  cases  m  which  the 
Bar  ought  to  relax  the  rule  of  etiquette.  Where 
a  party  is  poor,  especially  in  the  case  of  a  de- 
fendant, and  when  the  answer  to  a  plaintiff's 
claim  is  one  of  a  simple  character,  bat  to  which 
the  party  himself  is  unable  to  do  jnstioe-;  we 
really  thiab  \tiohethe  dutif  of  the  Bar  to  lend 
their  assistance  in  Ck>nrt,  without  the  formality 
of  instructions  by  an  attorney.  Such  a  course 
would  not  in  any  way  interfere  with  the  rights 
or  profits  of  attorneys  ;  and  if  all  proceedinp 
of  this  nature  were  properly  watched  by  the 
Bar,  there  would  be  no  danger  of  its  being 
abused,  unless  by  men  who,  in  any  circum- 
stances, would  disregard  the  rules  of  the  Pro. 
fetision.  As^ain,  we  venture  to  think,  that  in 
actions  for  sunaa  under  20/.,  it  would  be  proper 
for  the  Bar  to  take  half-guinea  fees  in  cases  of 
no  great  difficulty.  We  do  not  of  coarse  mean 
to  accede  to  the  plan  which  has  been  proposed, 
of  dividing  the  guinea  allowed  by  the  Judge 
with  the  attorney,  but  should  wish  the  matter 
done  openly  ana  bond  fide— the  brief  marked 
as  a  half-guinea  brief,  and  the  Judge  allowing 
the  half-guinea  when  he  thought  proper.  To 
this  relaxation,  if  it  be  such»  the  attorneys  could 
have  no  possible  objection.  If  any  of  the  Bar 
should  object  to  it,  we  have  nothing  further  to 
say,  than  that  it  appears  to  us  absolutely  neceS' 
sary  in  the  circumstances.  We  see  nothing 
peculiarly  degrading  in  half-guinea  fees,  and 
no  one  has  ever  thought  proper  to  object  to 
thcni  on  this  account  in  the  Courts  at  West- 
minster Hall.  But  whatever  may  be  thought 
of  this,  the  question  to  our  minds  resolves  itself 
into  this>  Shall  we  take  half-guinea  fees  or 
throw  away  a  great  opportunity  ?  We  cannot 
disguise  from  ourselves  the  fact,  that  it  is  to 
the  County  Courts  the  junior  must  now  look, 
and  if  they  are  unwilling  to  accommodate  them- 
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any  Court  was  as  attorney  for  the  party.  The 
new  provision  thus  intr^Minced  converts  the 
law  as  pronounced  by  the  Judges  into  statute 
law,  it  does  not  make  a  new  law,  it  merelv  con- 
firms the  law  previously  existing.  Bat  it 
makes  a  considerable  change  in  praetiee,  for 
notwithstanding  the  law,  it  was  the  universal 
custom  of  attorneys  to  give  briefs  to  one  an- 
other in  the  County  Courts,  as  well  as  in  other 
inferior  Courts.  An  attorney  able  to  talk  coo- 
ducted  the  case  for  the  attorney  not  so  gifted 
with  words." 

Premising  that  the  italics  in  the  above 
are  our  contemporary's,  and  desiring  to 
treat  with  all  possible*  respect  the  legal  re* 
search  of  the  learned  writer,  we  venture  to 


selves  to  circumstances,  they  must  bear  the 
consequences  which  il  is  easy  to  foresee." 

The  pretext,  for  such  we  are  justified  in 
describing  it,  upon  which  the  Legislature 
was  induced  to  repeal  the  provision  of  the 
County  Coutta'  Act  which  interdicted  a 
barrister  from  appearing  in  these  Courts 
without  the  intervention  of  an  attorney  was, 
that  it  was  necessary  to  protect  the  Bar 
against  combination.  *  The  principle  of  pro- 
tectum^  h6wever,  seems  to  be  now  repudi- 
ated here  as  well  as  in  other  quarters,  and 
an  invasion  is  undisguisedly  recommended. 
It  is  the  cftt^y,  forsooth,  of 'the  Bar  to  lend 
their  assistance  in  Court  to  poor  defendants 

without  the  formality  of  instructions  from  [  question  every  substantive  proposition  em- 
an  attorney.  Now,  in  tl)e  County  Courts, '  bodied  in  a  paragraphj  which  we  must  be 
as  in  air  other  Courts,  one  half  of  the  excused  for  considering  aa  far  from  coropli- 
suitors  are  necessarily  defendants.  What  meutary  to  the  largest  branch  of  the  Legal 
proportion  is  to  be  considered  a»  poor^  or  Profession.  . 

what  is  to  be  the  standard  of  poverty,  it  is '  First*  we  deny  that  the  Court  of  Queen's 
not  so  easy  to  oalculate.  It  is  not  sug-  Bench  has.  ever  decided  that  it  was  illegal 
geated,  however,  that  "  poor "  defendants,  \  for  an  attorney  to  aot  as  an  advocate  re- 
any  more  than  those  who  are  iich«  are  en-  tained  by  auotl^er  ,  attorney,  and  that  his 
titled  to  the  assistance  of  counsel  without  a  only  I'lgbt  to  appear  in  any  Court  was  as 
fee.  The  notion  of  sharing  the  fee  is  scorn- 1  attorney  fo^  the  pfurty. 
fully  rejected,  but  '•  a  great  opportunity  "  i  How  such,  a  ci«c.  might  be  decided  by 
will  be  lost  if  the  Bar  do  not  take  half-  the  Court  of  Queen's  Bench,  if  the  point 
guinea  fees.  The  liberality  of  the  proposal  was  submitted  (or  ita  decision,  we  do  not 
is  therefore  manifest,  and  in  this  instance^  '  presume  to  anticinate.  We  do  presume  that 
as  in  many  others,  we  find  tliat  cliarity  the  Court  would  not  decide  the  question 
begins  at  home  and  stays  there.  ;  without  hearing  it  argued.     Our  nssertion 

Let  it  not  be  supposed  we  conceive  it  is,  that  no  such  question  was  ever  submit- 
probable  that  the  Bar  as  a  whole  will  assent  ted  to  timt  or  to  any  other  of  the  Superior 
to  or  countenance  the  recommendations  thus  Courts  for  its  determination.     If  there  has 
put  forth  by  the  organ  of  the  Junior  Bar.  been  such  a  case,  let  it  be  referred  to. 
The  pretence,  if  any  ever  existed,  for  an       Again,  we  dispute  the  allegation  that  the 
intert'erence  with  professional  etiquette  has  n<^w  provision  introduced  in  the  statute  just 
ceased  in  the  Comity  (courts,  inasmuch  as  passed,  docs  not  make  a  new  law  but  con- 
the  Legislature  has  thought  fit  to  provide  firms  tlie  law  pieviously  existing. 
that  in  those  Courts  one  attorney  slmli  not       The  law  is  contained  in  the  statutes  or  iir 
be  retained  as  an  advocate  by  another.    We  judicial  decisions  cf  the  Courts  to  be  found 
have  already  directed  attention  to  the  siir-  in  tlie  recognised  rejiorts.     It  does  not  con- 
rep  tit  ious  aiul  unfair  rnaiiner  in  which  this  sist  in  imai^inative  theories  generated  by  the 
provision   was  introduced   into    the    Act.  wishes  of  those  who  adopt  them.     Now,  we 
whilst  upon  this  subject,  we  must  be  per-  repent  that  there  is  no  reported  case  de- 
mitted  to  express  our  dissent  from  a  pro-  aiding  the  proposition   of   law  here    laid 
position  enunciated  with  some  confidence  bv  down,  and  that  until  the  30th  of  June  last, 
another  of  our  contemporaries — The  Laio  when  the  Act  15  &  16  Vict.  c.  .54,  obtained 
Times.      In  the  Number  of  that  Journal  the  li oval  Assent,  there  is  no  record  of  any 
published  on  Saturdav,  July  10,  we  find  statute  containing  a  similar  provision.     If 
the  following  paragraph  in  reference  to  the ,  we  are  wrong,   tiie   case  or  statute  may 
provision  foisted  into  the  County  Courts'  j  readily  be  referred  to. 
Arrangement  Act  at  the  last  moment,  no  '      Passing  by  the  somewhat  offensive  imputa- 
one  knows  by  whom  : —  |  tion,  that  the  attorneys  acted  in  violation  of 


"  It  will  be  rememl>ered  that  the  Court  of 
Queen*)»  Bench  some  time  ago  expressed  a  very 
decided  opinion,  that  it  was  illegal  lor  an  at- 
torney to  act  as  advocate  retained  by  another 
attorney^  and  that  his  only  right  to  appear  in 


the  law,  we  traverse  the  universality  of  the 
cusiomaiS  alleged.  Our  learned  contemporary 
will  excuse  us  for  suggesting,  that  he  evinces 
a  limited  knowledge  of  practice  if  he  sup- 
poses it  to  be  the  "universal  custom"  of 
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attorneys  to  give  briefs  to  one  another, 
either  in  the  Countj  Courts  or  in  other  in- 
ferior Courts.  Excluding  from  considera- 
tion the  large  proportion  of  attorneys  who 
never  had  nor  desire  to  hare  any  business 
in  the  County  Courts,  and  to  whom  the 
argument  is  wholly  inapplicable,  we  can  give 
our  deceived  contemporary  the  names  of 
one  hundred  attorneys  carrying  on  business 
within  three  milea  of  his  own  office,  who 
have  never  given  a  brief  to  another  attorney, 
either  in  the  County  Courts  or  in  any  other 
Court,  but  who,  whenever  the  occasion  would 
justify  such  an  expense,  and  the  client  was 
willing  to  afford  it,  have  availed  themselves 
of  the  ablest  and  most  experienced  counsel 
in  stuff  that  they  could  persuade  to  accept  a 
brief.  It  is  surely  rather  hard,  as  well  as 
ungracious  upon  tnose  who,  under  the  com- 
bined influence  of  interest  and  inclination, 
have  uniformly  adopted  this  course  to  in- 
clude them  in  the  sweeping  censure,  which 
at  all  events  should  be  confined  to  those 
who  have  contravened  the  law  as  expounded 
by  our  imaginative  contemporary. 

NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

ITASTBR    IN   CHANCERY   ABOLITION. 

15  &  16  Vict.  c.  80. 

Office  of  Masters  in  Ordinary  in  Chan- 
cery abolished ;  s.  1. 

Vacancies  in  office  of  Masters  not  to  be 
filled  up  ;  8.  2. 

Two  of  the  Masters  in  Ordinary  released 
from  their  duties  on  first  day  of  Michaelmas 
Term,  1852,  &c.  Proviso  as  to  certain  mat- 
ters depending  before  the  said  Masters ;  s.  3. 

Option  to  Masters  to  retire  according  to 
seniority,  &c.  Power  to  Lord  Chancellor 
to  release  remaining  Masters ;  s.  4. 

Masters  salaries  and  compensation  allow- 
ance continued  by  way  of  retiring  pensions,  j 
'&c. ;  s.  5.  _  ; 

Retiring  pensions,  &c.  to  be  paid  in  the 
same  manner  as  present  salaries  ;  s.  6. 

Power  to  Masters  to  summon  parties,  &c., ; 
and  to  settle  and  wind  up  proceedings  be- 
fore them  ;  s.  7.*  | 

Power  to  Court,  upon  Master's  report  or  I 
certificate,  to  make  order  for  prosecution  or  I 
final  disposal  of  any  suit,  &c.,  and  for  pay- 1 
ment  of  costs,  &c. ;  s.  8.  | 

On. neglect  of  parties  to  bring  Master's  i 
report  before  the  Court,  solicitor  to  Suitors' 
Fee  Fund  to  do  so,  and  his  costs  proTided 

forj  s.  9,  i 

- I 

^-  7, 8, 9,  caide  into  operation  on  1st  July.    I 


No  fresh  references  to  Masters,  except  in 
cases  already  before  them,  and  in  matters 
under  Winding-up  Acts,  1848  and  1849. 
Until  all  the  Masters  are  released  from  their 
duties,  those  remaining  shall  prosecute  all 
the  business  depending.  Power  now  vested 
in  Masters  reserved  to  them  for  such  pur- 
poses; s.  10.  ^ 

Power  to  Master  of  the  Bolls  and  Vice* 
Chancellors  to  sit  at  Chambers  for  the  de- 
spatch of  business,  &c. ;  s.  1 1 . 

Power  to  Lord  Chancellor  to  provide 
chambers  for  the  Masters  of  the  Roll  and 
Vice-Chancellors ;  s.  12. 

Judges  to  have  same  power  and  jurisdic- 
tion as  in  open  Court ;  s.  13. 

Orders  made  in  Chambers  to  be  ordi- 
narily drawn  up  by  Judges'  clerks,  but  Judges 
may  direct  them  to  be  drawn  up  by  registrars 
of  the  Court,  and  may  require  their*attend- 
ance  at  Chambers  for  the  purpose ;  s.  14. 

Orders  made  at  Chambers  to  have  same 
fbrce  as  order  of  Court,  &c.  ;  s.  15. 

Power  to  Judges  to  appoint  two  chief 
clerks  to  each  Court  to  assutin  the  business 
of  the  Court;  s.  16. 

Chief  clerks  to  Judges  to  have  been  chief 
clerks  to  Masters  in  Ordinary,  or  solicitors 
or  attorneys  of  10  years  practice.  Certain 
chief  clerks  to  be  chief  clerks  of  three  of  the 
Equity  Judges ;  s.  1 7. 

Power  to  Judges  to  appoiot  junior 
clerks;  s.  18. 

Power  to  Lord  Chancellor  to  remove  any 
officer  appointed  under  this  Act  engaging  in 
other  employment  or  accepting  any  fee  or 
emolument  whatever  other  than  his  salary ; 
8.  19. 

Solicitors,  &c.,  appointed  toany  office  under 
this  Act  to  be  struck  off  the  Rolls ;  s.  20. 

Chief  clerks  to  hold  office  during  good 
behaviour ;  and  clerks  during  pleasure ;  ss* 
21,  22. 

Chief  and  junior  clerks  to  be  under  con- 
trol and  direction  of  Judges ;  s.  23. 

Chief  and  junior  clerks  subject  to 
same  penalties,  &c.,  as  imposed,  &c.  under 
Act  3  &  4  Wm.  4  c.  94,  as  respects  officers 
of  the  Court  of  Chancery  ;  s.  24. 

Power  to  Lord  Chancellor,  with  concur- 
rence of  Judges  to  remove  chief  clerks ;  a. 
25. 

Business  to  be  disposed  of  in  Chambers 
by  the  Judges  ;  s.  26. 

Judges  may  adjourn  from  open  Court  to 
Chambers*  and  vice  vered,  the  consideration 
of  any  matter ;  s..  27. 

Mode  of  proceeding  before  Judges  at 
Chambers  to  be  by  summons  as  at  eommoii 
law;  s.  28. 
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Michaelmas  Term  shall  be  made  in  relation  to 
•uch  excepted  matters  as  aforesaid;  and  the 
same,  if  necessary,  shall  be  distributed  amongst 
such  remaining  Masters  in  such  manner  as  the 
Lord  Chancellor  shall  direct ;  and  the  powers 
and  authorities  now  vested  in  them  are  hereiiy 
resenred  to  them  for  the  purpose  of  executing 
and  performing  all  the  duties,  matten,  and 
things  which  may  be  stiU  referred  to  them,  or 
which  they  may  be  lawfully  called  upon  to 
peiform. 

11.  From  and  after  the  first  day  of  Michael- 
mas Term,  1852,  it  shall  be  lawful  for  the 
Master  of  the  Rolls  and  the  Vice-Chancellors 
for  the  time  being  and  they  an  hereby  required 
to«it  at  Chambers  for  the  dnspotch  of  siieh  part 
of  the  buuness  of  the  s»d  Court  as  can;,  with- 
out detriment  to  the  public  adtMitage  arising 
from  the  discussion  of  queettotas  in  open  Court, 
be  heard  m  Chanibcvs,  according  to  tb*  direc- 
tions herein*after  in  that 'behalf  specified  br 
referred  to ;  and  the  times  at  and  daring  which 
they  respectively  shall  so  sit  shall  be  from  time 
fixed  bV  them  respectively^ 

12.  The  Chamber  business' of  tha  Master  of 
the  RoUs  and  of  every  Yioe^ChaneelAor  shall  be 
carried  oa  in  conjuoetion  with  his  Court  bnsi* 
ness;  but  as  no  rooms  ate  attached  to  the 
Courts  of  the  Viee-CbanoellorB  in  which  soeh 
Chamber  business  can  be  transacted,  it  shall 
be  lawful  for  the  Lord  Chancellor  to  cs« 
Chambers  to  be  provided  for  every  of  them 
respectively  for  that  purpose  until  Courts  with 
proper  rooms  attached  can  be  provided  for 
them. 

ISi  The  Master  of  the  ReUs  and  emery  of 
the  Vice-Chanoellors  Tespeeiively  when  sitting 
in  Chambers  shall  hanre  the  same  power  and 
iurisdiction  in  respect  of  the  business  to  be 
brought  before  them,  as  if  they  were  respec- 
tiTcly  sitting  in  open  Court. 

14.  The  orders  made  by  the  Master  of  the 
Rolls  and  Vice-Chancdlors  respectivdly  when 
sitting  in  Chambers  shaU  ordinarily  be  drawn 
up  there  by  their  respective  derks,  to  be  ap. 
pointed  as  hereinafter  mentioned,  but  with 
power  to  each  of  such  Judges  to  direct  any  of 
such  orders  to  be  drawn  up  by  the  registrar  of 
the  said  Court  in  like  manner  as  orders  made 
by  a  Judge  of  the  said  Court  in  open  Court  are 
drawn  up,  for  which  purpose  the  regtstrsrs  of 
the  said  Court  shall,  when  required,  at^d  the 
Master  of  the  Rolls  and  the  Vice^Cbancelkirs 
respectively  when  sitting  at  Chambers  in  such 
order  and  manner  as  shall  be  found  most  con- 
venient for  fuithering  the  business  of  the  said 
Court,  and  as  the  Lord  Chancellor,  with  the 
concurrence  of  the  Master  ai  the  Rolls  and 
Vice- Chancellors,  or  any  two  of  them,  shail 
from  time  to  time  by  any  general  order  direct. 

15^  All  orders  of  the  Master  of  the  Rolls  or 
of  any  Vice-Chanoellor,  made  by  him  at  Cham- 
bersy  shall  have  the  force  and  effect  of  orders 
of  the  Court  of  Chancery,  and  such  orders  mvy 
be  signed  and  enrolled  in  like  manner. 

16.  It  shall  be  lawful  for  the  Master  of  the 
Rolls,  and  every  of  the  Vioe*ChanoeUors  for 
the  time  being  respectively^  with  the  approba- 


tion of  the  Lord  Chancellor,  to  appoint  two 
chief  clerks  each  to  be  respectively  attached  to 
each  such  Judge  and  hiti  soccestors  in. office, 
for  the  purpose  of  assisting  in  the  general  bnsi- 
ness  of  eacui  Court,  and  the  causes  and  matten 
belonging  thereto,  and  on  any  vacancy  in  such 
office  of  chief  clerk  to  supply  such  vacancy. 

If.  No  person  shall  be  appointed  chief  clerk 
to  the  Masier  of  the  Rolls  or  any  Vice-Chan- 
oellor unless  he  shall  have  been  chief  clerk  to 
one  of  the  Masters  in  Ordinary  of  the  sud 
Court,  or  have  been  admitted  on  the  Roll  of 
Solicitors  or  Attorneys  in  one  of  the  Courts  at 
Westminster  Hall,  and  practised  as  such  so- 
licitor or  attorney  for  the  period  of  ten  years  at 
least  immediately  preceding  his  appointment: 
Provided  always,  that  GeorjE^e  Whiting  and 
Henry  l^man^  the  pt^sent  ehiaf  clerks  of  the 
said  Masters  hereby  released  as  aforesaid,  and 
Charles  PUgh,  cbiet  ckirk  in  the  office  of  the 
Master  noiw  vacant,  shall  oa  the  said  first  day 
of  Michadmas  Terrn^  1852v  become  and  they 
are  hereby  appointod  chief  dierks  of  three  of 
the  said  ^uity  Judges  and  their  respectiTe 
siaccessors  in  office. 

18.  It  shall  be  lawful  for  the  Judge  of  ead 
Oom?t  to  appoint  a  junior  derk  to  each  chief 
dsrk  of  his  'Count,  floid  ««>  any  vacancy  in  sack 
office  to  supply  eudi  vacanoy. 

19.  If  any  person  who  shall  accept  any  office 
wider  this  act  shall  eog;tge  in  any  otbtr  em- 
ployment whatever  whibt  he  holds  such  office, 
or  shall  receive  any  sum  of  money  or  benefit 
other  than  his  sahirv  and  what  may  be  allowed 
or  directed  to  be  tafcen  by  hira  under  any  Ad 
of  Parliament  or  order  of  the  said  Court  or  df 
the  Lord  Chancellor,  for  any  act  don^  or  pre- 
tended to  be  done,  or  any  attendance  given  or 
pretended  to  be  given,  either  with  or  withont 
the  consent  or  direction  or  pretended  consent 

or  direction  of  the  Judge»  in  relation  to  or  i 
arising  out  of  any  proceeding  in  his  office,  or 
in  any  office  of  or  connected  with  the  Court  of 
Chancery,  or  if  such  person  being  or  having 
been  a  solicitor  or  attorney,  shall  directly  or 
indirectly  receive  or  secure  to  himself -any  con- 
tinuing benefit  from  any  business  or  firm  in 
which  he  may  have  been  engaged  previously  to 
his  appointment  to  such  office,  the  person  so 
ofifendmg  may  be  removed  from  his  office  by 
order  of  the  Lord  Chancellor,  and  shall  be 
rendered  ineapable  of  afterwards  holding  any 
office^  situation,  or  emi^oyment  in  the  said 
Court. 

20.  Every  solicitor  or  attorney  who  shall  be 
appointed  to  and  shall  accept  any  office  under 
this  act  shall  cease  to  be  an  attorney  or  solid- 
tor^  and  shall  forthwith  procure  himself  to  be 
struck  off  the  iUdl  of  Solicitors  of  the  HiMh 
Court  of  Chancery,  and  ofi*  the  Roll  of  any  of 
her  Mijes^'s  Courts  of  Record  at  Westmin- 
ster on  which  his  natne  may  be. 

31.  Every  such  chief  clerk  shall  hold  bis 
office  daring  his  good  behaviour,  and  so  long 
as  he  shall  personally  give  his  attendance  upon 
his  duties,  and  shall  conduct  himself  honestly 
and  faithfully  in  the  execution  of  the  duties  of 
his  officsi  but  subject  to  the  power  herrinalter 
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eonttined  to  remore  any  chief  clerk  for  any 
cause  which  the  Lord  Chancellor  and  Ja(^e6 
removioflr  may  think  sufficient. 

22.  Every  each  junior  clerk  shall  hold  his 
office  at  the  pleasure  of  the  Judge  to  whose 
Court  he  shall  he  attached. 

23.  Such  chief  clerks  and  junior  clerks  shall 
be  respectively  under  the  control  of  the  Judge 
to  whose  Court  they  shall  respectively  be  at- 
tached^ and  shall  attend  at  such  phtces,  during 
such  times,  and  for  such  hours  in  each  day, 
and  perform  such  duties,  aa  auch  Judge  shall 
from  time  to  time  direct* 

24.  Every  chief  clerk  and  every  junior  clerk 
to  be  appointed  under  thia  Act  shau  be  subject 
and  liable  to  such  and  the  same  prohibitiona, 
prosecutions,  penaUaes,  asd  punishments^  as 
are  by  an  Act  passed  in  the  Session  holden  in 
the  3  &  4  Wm.  4,  e..d4,.impo«ed  and  directed 
with  respect  to  persona  holding  any  .office,  si- 
tuation, or  eiaploymeat  in.  tbo  saU  Court  of 
Chancery,  or  under  any  of  UkQ  J«idgea  or  offi- 
cers thereof,  in  the  aame  manner  as  if  the  en^- 
actmenta  therein  •cootatned  relating  to  such 
officers  of  the  said  Court  reaptictivdy  were  bare 
repeated. 

25.  Itshallbelawifttl  Norths  Lord  Chaneel- 
br,  with  the  conourreoce  of  the  Maater  of  the 
Rolls  and  Vice-CbaoceUors  for  the  tisoe- being, 
or  any  two  of  theati,  by  any^rder  to  tenove 
any  chief  clerk  to  \»  itp^inted  under  thta  Act 
from  hia  office^  without  stating  any  cauae  for 
such  removal.. 

26.  The  buiinasa  to  be  diaposed  of  by  (ha 
Master  of  tho  B<^  and  VioerCbancellors  re. 
Bpeclively  while  sitting  at  Chanabera  shall  eon* 
iist  of  such  of  the  following  matters  as  the 
Judge  shall  from  time  to  titme  think  ma.T  be 
more  conveniently  dispoeed  of  in  Chanftbers 
than  in  open  Court ;  videUoeip  applications  for 
time  to  plead,  answer,  or  demur ;  for  leate  to 
smead  biUa  or  claima ;  for  enlaiiging  publicft* 
tion;  and  abo  applications  for  the  ptt^duotion 
of  docomenia;  applications  relating  to  the 
conduct  of  snita  or  matters  3  applications  aa  to 
the  goardtasahip  and  maintonanoe  of  infants ; 
matters  connected  with  the  management  of 
property ;  and  such  other  maUers  aa  each  such 
Jaage  may  from  titne  to  tkne  ace  fit,  or  aa  nuiy 
from  time  to  time  be  directed  by  any  general 
order  of  the  Lord  Chancellor. 

27.  It  aball  be  lawful  for  tho  MMter  of  the 
Bolls  and  every,  of  the  Vice-ChanceUora  re- 
spectively when  sitting  in  open  Court  to  adjourn 
for  conaideration  in  Chambers  any  matters 
vhich,  in  the  opmion  of  such  Judge,  mav  be 
more  convenientljr  disposed  of  in  Chambers, 
or,  when  sitting  in  Chambers,  to  direct  any 
matter  to  be  heard  in  open  Court  which  ha  may 
thbk  ought  to  be  so  heard. 

28.  The  mode  of  ncoceeding  before  the  Mas- 
ter of  the  Rolls  and  Vice«Chaneellors  respec- 
tirely  at  Chambers  shall  be  by  aummons,  and 
as  near  aa  may  be  according  to  the  form  adopted 
by  the  Judges  of  the  Superior  Courts  of  Com* 
moQ  Law  when  sitting  at  Chambers. 

29.  From  and  after  the  firat  day  of  Michad- 
nasTerm,  1853,  the  Maater  of  the  Rollaand  the 


Vice-Chancellora  respectively  shall  have  the 
sole  power  (subject  to  any  rule  which  may  be 
made  bjr  the  Lord  Chancellor  with  the  advice 
and  assistance  of  them  or  any  two  of  them)  to 
.order  what  matters  and  things  shall  be  inves- 
tigated by  and  before  their  respective  chief 
clerks,  either  with  or  without  their  direction, 
during  their  progress,  and  what  matters  and 
things  shall  be  heard  and  investigated  by 
themselves ;  and  particularly,  if  the  Judge  shall 
so  direct,  his  chief  clerks  respectively  shall  take 
accounts,  and  make  such  inquiries  as  have 
UBually  been  prosecuted  before  the  chief  clerks 
of  the  present  Masters;  and  the  Judge  shall 
give  such  aid  and  directions  in  every  or  any 
such  account  or  inquiry  as  he  naay  think  proper, 
but  subject  nevertnekss  to  the  right  herein- 
ihfter  provided  for  the  suitor  to  bring  any 
particular  point  before  the  Judge  himself. 

3<K  Each  chief  clerk  ehall,£or  the  purpose  of 
any  proeeedings  direcbed  by  the  Master  of  the 
RoUa  or  any  Vioe-Chancellor  tobe  taken  before 
htm,  have  full  power  to  issue  advertisementa, 
to  summon  parties  and  wiineases,  to  administer 
nathaf  to  talte  affidavits  and  acknowledgments, 
other  than  acknowledgmesta  bv  married  wo- 
nMn»  tsr  reoeiva  affinnaftions,  ana,  when  so  di- 
nsctcd  by  the  Judge  lo  whose  Court  he  is  at- 
tached, to  examine  parties  and  witnesses  either 
Upon  iaterrogalories  or  vivd  ooee,  aa  such  Judge 
afaall  direct. 

at.  Parties  and  witneaaeaao  summoned  ahaU 
be  bound  to  attend  in  pursuance  of  any  such 
awnmona^  aad>ahall  be  tiable  to  process  of  oon- 
tempt»,  it  like  manner  as  parties  or  witnesses 
are  now  liable  thereto  in  caae  of  disobedience 
to  any  order  of  the  said  Court,  or  in  case  of 
defauliin  attendance,  in  pursnanceof  any  order 
of  the  said  Court,  or  of  any  writ  of  Bubpcena 
ttdiisHfieandimj  and  all  persons  swearing  or 
affirming  before  any  such  chief  clerk  shall  be 
liable  to  all  such  penalties,  punishments,  and 
oonse<|Uences  for  any  wilful  and  corrupt  falsa 
swearing  or  affirming  contained  therein  aa  if 
the  nsatiers  sworn  or  affirmed  had  been  aworn 
and  affirmed  before  any  person  now  by  law 
authorised  to  administer  oaths,  to  take  affi- 
davita,  and  to  receive  affirmations. 

*  32.  The  directions  to  be  given  by  the  Master 
of  the  Rolls  or  anv  Vice*Chancellor  for  or 
touching  any  procaaaings  before  hia  chief  clerk 
shall  require  no  particular  form,  but  the  resuU 
of  such  proceedings  shall  be  stated  in  the  ahape- 
of  a  short  certificate  to  the  Judge,  and  shall  not 
be  embodied  in  a  formal  report,  unless  in  any 
case  the  Judge  shall  see  fit  so  to  direct ;  and 
when  the  Judge  shall  approve  of  such  certifi* 
cate  or  report  he  shall  sign  the  same  in  teati- 
mony  of  his  adopting  the  same. 

33.  No  exceptions  shall  lie  to  any  certificate 
or  report  of  the  chief  clerk,  although  signed 
and  adopted  by  the  Judge ;  but  any  party  shall, 
either  daring  the  proceedings  before  such  chief 
clerk,  or  within  such  time  after  such  proceed- 
ings shall  have  been  concluded,  and  before  the 
certificate  or  report  ahaU  have  been  signed  and 
adopted,  as  the  Lord  Chancellor  aball  by  any 
general  ordek*  direct,  be  at  liberty  to  take  the 
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Michaelmas  Term  shall  be  made  in  relatton  to 
such  excepted  matters  as  aforesaid;  and  the 
same,  if  necessarf,  shall  be  distributed  amongst 
SQch  remaining  Masters  in  such  manner  as  the 
Lord  Chancellor  shall  direct ;  and  the  powers 
and  authorities  now  vested  in  them  are  hereby 
reserred  to  them  for  the  purpose  of  executing 
and  performiog  all  the  duties,  matters,  and 
things  which  may  be  still  referred  to  them,  or 
which  they  may  be  lawfully  called  upon  to 
perform. 

1 1.  From  and  after  the  first  day  of  MtchaeU 
mas  Term,  1852,  it  shall  be  lawlhl  for  the 
Master  of  the  RoUs  and  the  Vioe-Ghancellors 
for  the  time  being  and  they  an  hereby  required 
toisit  at  Chambers  for  the  despatch  ol  sueh  part 
of  the  busioess  of  the  s»d  Covre  as  can,  witli- 
out  detriment  to  the  public  JldnMitage  arising 
from  the  discussion  of  queettens  in  open  Court, 
be  heard  in  ChaiSnbsvs,  according  to  the  direc- 
tions herein^afear  in  that 'behalf  speeified  or 
referred  to ;  and  the  times  at  and  during  whitfh 
they  respectivdy  shall  so  sit  shall  be  from  time 
fixed  by  them  respectirely* 

12.  The  Chamber  business  of  the  Master  of 
the  Rolls  and  of  eivry  Vice-'ChaDeeUor  shall  be 
carried  on  in  conjuoetion  with  his  Court  bnsi- 
neas;  but  as  no  rooms  ate  attaobed  to  the 
Courts  of  the  Viee-CbanoelleirB  in  which  sueh 
Chamber  business  can  be  'dransacted,  it  shall 
be  lawful  for  the  Lord  Chancellor  to  caase 
Chambers  to  be  provided  for  every  of  them 
respectively  for  that  purpose  until  Courts  with 
proper  rooms  attached  can  be  provided  for 
them. 

.  tSi  The  Master  of  the  Rells  and  every  of 
tile  Vice-Chanoellors  Tei|>eeliv^  when  sitting 
in  Chambers  shall  hanre  the  same  power  and 
iurisdiction  in  respect  of  the  business  to  be 
Drought  before  them,  as  if  they  were  respec* 
tively  sitting  in  open  Court. 

14.  The  orders  made  by  the  Master  of  the 
Rolls  and  Vice-Cbaneellors  respectively  when 
sitting  in  Chambers  shall  ordinarily  be  drawn 
up  tmre  by  their  respective  clerks,  to  be  ap- 
pointed  as  hereinafter  mentioned,  but  with 
power  to  each  of  such  Judges  to  dineet  any  of 
such  orders  to  be  drawn  up  by  the  refpstrar  of 
the  said  Court  in  like  manner  as  orders  made 
by  a  Judge  of  the  said  Court  in  open  Court  are 
drawn  up,  for  which  purpose  the  registrars  of 
the  said  Court  shall,  when  required,  attend  the 
Master  of  the  Rolls  and  the  Vice-chancellors 
respectively  when  sitting  at  Chambers  in  snc^ 
oraer  and  manner  as  shall  be  found  most  con- 
venient for  furthering  the  business  of  the  said 
Court,  and  as  the  Lord  Chancellor,  with  the 
concurrence  of  the  Master  of  the  Rolls  and 
Vice- Chancellors,  or  any  two  of  them,  shall 
from  time  to  time  by  any  general  order  direct. 

15^  All  orders  of  the  Master  of  the  Rolls  or 
of  any  Vice-Chanoellor,  made  by  him  at  Cham« 
bersy  shall  have  the  force  and  effect  of  orders 
of  the  Court  of  Chancery,  and  such  orders  may 
be  signed  and  enrolled  in  like  manner. 

16.  It  shall  be  lawful  for  the  Master  of  the 
Rolls,  and  every  of  the  Vice-Chancellors  for 
the  time  bebg  respectively^  with  the  approba- 


tion of  the  Lord  Chancellor,  to  appoint  two 
chief  clerks  each  to  be  respectively  attached  to 
each  such  Judge  and  his  successors  in  office, 
for  the  purpose  of  assisting  in  the  general  busi- 
ness of  eadi  Court,  and  the  causes  and  matten 
belonging  thereto,  and  on  any  vaeancj  in  Bach 
office  of  chief  clerk  to  supply  such  vacancy. 

If.  No  person  shall  be  appointed  chief  clerk 
to  the  Master  of  the  Rolls  or  any  Vice-Chas- 
qellor  unless  he  shall  have  been  chief  clerk  to 
one  of  the  Masters  in  Ordinary  of  the  said 
Court,  or  have  been  admitted  on  the  Roll  of 
Solicitors  or  Attorneys  in  one  of  the  Courts  at 
Westminster  Hall,  and  practised  as  such  so- 
licitor or  attorney  for  the  period  of  ten  years  at 
least  immediatd^  preceding  his  appointment: 
Provided  always,  chat  O^orge  Whiting  sad 
Henry  l^man,  the  pi^seiit  chief  clerks  of  the 
said  Masters  hereby  released  as  aforesnd,  and 
Ghaiies  PUgh,  chief  ckirk  in<  the  office  of  the 
Master  now  Tacant,Bhakl  on  the  said  first  day 
of  Mkhaelmas  Term,  I852v  liecome  and  they 
are  hereby  appoifotod  chief  clerks  df  three  of 
4he  said  Equity  Jndge^'  and  their  respective 
snccessers  in  office. 

18.  It  shall  be  lawful  for  the  Judge  of  each 
Oouvt  to  appmnt  a  junkMf  «lerk  to  each  chief 
dsrk  of  his  Coutt,  and  «»  any  vacancy  in  such 
office  to  supply  eudi  vacaiDoy.' 

19.  If  any  person  who  shall  accept  akiy  office 
Udder  this  act  shall  eogng^  in  nny  o^r  em- 
plnyment  whatev«r  whilst  he  holds  sueh  office, 
or  shall  receive  any  sum  of  money  or  benefit 
other  than  his  sahuj  and  what  may  be  allowed 
or  directed  to  be  tafcen  by  hira  under  any  Act 
of  Parliament  or  order  of  the  said  Court  or  tH 
the  Lord  Chancellor,  ferany  act  don^or  pre- 
tended to  be  done^  cft  any  attendance  given  or 
pretended  to  be  given,  either  with  or  witboot 
the  consent  or  direction  or  pretended  consent  i 
or  direction  of  the  Judge,  in  rela^on  to  or 
rising  out  of  any  proceeding  in  his  office,  or 
in  any  office  of  or  connected  with  the  Court  of 
Chancery,  or  if  such  person  being  or  baring 
been  a  soKoitor  or  attorney,  shall  directly  or 
indirectly  receive  or  seeare  to  himself  any  con- 
tinuing benefit  from  any  business  or  firm  in 
which  he  may  have  been  engaged  previously  to 
his  appointment  to  such  office,  the  person  so 
offending  may  be  removed  from  hie  office  by 
order  of  the  Lord  Chancellor,  and  shall  be 
rendered  ineapable  of  afterwards  holding  any 
office,  situation,  or  employment  in  the  said 
Court. 

20.  Every  solicitor  or  attorney  who  shall  be 
appointed  to  and  shall  accept  any  office  under 
this  act  shall  cease  to  be  an  attorney  or  solici- 
tor^ and  shall  forthwith  prooure  himself  to  be 
struck  off  the  Rod  of  Solicitors  of  the  High 
Court  of  Chancery,  and  off  the  RoU  of  any  of 
her  Mijest^'s  Courts  of  Record  at  Westmin- 
ster on  which  his  name  may  be. 

31.  Every  sueh  chief  clerk  shall  hold  his 
office  daring  his  good  behaviour,  and  so  long 
as  he  shall  personally  gire  his  attendance  upon 
his  duties,  and  shall  conduct  himself  honestly 
and  faithfully  in  the  execution  of  the  duties  of 
his  office,  but  subject  to  the  power  berrinafkr 
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coDtained  to  remove  any  chief  clerk  for  any 
cause  which  the  Lord  Chancellor  and  Judges 
removing  may  thiok  sufficient. 

22.  Every  such  junior  clerk  shall  hold  his 
office  at  the  pleasure  of  the  Judge  to  whose 
Court  he  shall  he  attached. 

23.  Such  chief  clerks  and  junior  clerks  shall 
be  respectively  under  the  control  of  the  Judge 
to  nrbose  Court  they-  shall  respectively  be  at- 
tached, and  shall  attend  at  such  places,  during 
such  times,  and  for  such  hours  in  each  day, 
and  perform  such  duties,  as  suoh  Judge  ihall 
irom  time  to  time  direct. 

24.  Every  chief  clerk  and  every  junior  cletk 
to  be  appointed  under  this  Act  shaU.be  subject 
and  liable  to  such  and  the  same  prohibitions, 
prosecutions,  penalties,  and  puniabments^  as 
are  by  an  Act  passed  in  th(B  Session  bolden  in 
the  3  &  4  Wm«  4,  c«.d4,  imposed  and  directed 
with  respect  tO'  persons  holding  any. office,  si- 
tuation, or  employment  in.  the  savd  Court  of 
Chancery,  or  under. any  of  the  Judgea  or  offi- 
cers thereof,  in  the  same  manner  as  if  ^  en*- 
actments  therein  contained  relatid^  to  such 
oflScers  of  the  said  Court  reapOctively  were  bare 
repeated. 

25.  It  shall  be  kwlul  for  this  Lord  Chanceli- 
k>r,  with  the  conourreace  of  the  Maaeer  of  the 
Rolls  and  Vice-ChanceUors  for  the  tiaoe  being, 
or  any  two  of  thein,  hyany^rder  to  reaiovc 
any  chief  clerk  to  bo.itp4>ointed  under  this  Act 
from  his  office^  without  stating  any  cause  for 
such  removal*. 

26.  The  buiintsa  to  be  dijiposed  of  by  the 
Master  of  the  Bolk  and  Vioe-*Chancellors  re. 
ipecltvely  while  sittang  at  Chambers  shall  eon* 
s»t  of  such  of  the  following  matters  as  the 
Judge  shall  from  time  to  time  think  nrnv  be 
more  conveniently  disposed  of  in  Chambers 
than  in  open  Court ;  videliceip  applications  for 
time  to  plead,  answer,  or  demur ;  for  leave  to 
amend  bills  or  claims ;  for  enlarging  publiob* 
tioQ;  and  abo  applications  for  the  ptoduolion 
of  document;  appUcationa  relating  to  the 
coadnct  of  suiti»  or  matters  3  applications  as  to 
the  goardtanahip  and  ina'mtonanoe  of  infants ; 
matters  connected  with  the  management  of 
pr^rty ;  and  such  other  matters  sfl  each  such 
Ja^Ke  may  from  time  to  time  see  £t,  or  as  may 
from  time  to  time  be  directed  by  any  general 
order  of  the  Lord  Chancellor. 

27.  It  shall  be  lawful  for  the  MMter  of  the 
Kolls  and  every  of  the  Vice- Chancellors  re- 
spectively when  sitting  in  open  Court  to  adjourn 
Cor  consideration  in  Chambers  any  matters 
vhich,  in  the  opinion  of  such  Judge,  mav  be 
more  convenientljr  disposed  of  in  Chambers, 
or,  when  sitting  in  Chambers,  to  direct  any 
matter  to  be  heard  in  open  Court  which  he  may 
think  ought  to  be  so  heard. 

28.  The  mode  of  nsocceding  before  the  Mas- 
ter of  the  Rolls  and  Vice-Chanoellors  respec- 
ttrely  at  Chambers  shall  be  by  summons,  and 
aa  near  as  may  be  according  to  the  form  adopted 
Oy  the  Judges  of  the  Superior  Courts  of  Com- 
mon Law  when  sitting  at  Chambers. 

29.  From  and  after  the  first  day  of  Miehad- 
muTerm,  1862,  the  Master  of  the  RolU  and  the 


Vice-Chancellort  respectively  shall  have  the 
sole  power  (subject  to  any  rule  which  may  be 
made  bjr  the  Lord  Chancellor  with  the  advice 
and  assistance  of  them  or  any  two  of  them)  to 
joxder  what  matters  and  things  shall  be  inves- 
tigated by  and  before  their  respective  chief 
clerks,  either  with  or  without  their  direction, 
during  their  progress,  and  what  matters  and 
things  shall  be  heard  and  investigated  by 
themselves ;  and  particularly,  if  the  Judge  shall 
so  direct,  his  chief  clerks  respectively  shall  take 
accounts,  and  make  such  inquiries  as  have 
usually  been  prosecuted  before  the  chief  clerks 
of  the  present  Masters ;  and  the  Judge  shall 
give  such  aid  and  directions  in  every  or  any 
such  account  or  inquiry  as  he  naay  think  proper, 
but  subject  nevertheless  to  the  right  herein- 
after provided  for  the  suitor  to  bring  any 
particular  point  before  the  Judge  himself. 

3<K  Each  chief  clerk  shall,  for  the  purpose  of 
any  proeeedings  directed  by  the  Master  of  the 
Ra^s  or  any  \^oe-Cbancellor  to  be  taken  before 
him,  have  full  power  to  issue  advertisements, 
to  summon  parties  and  witnesses,  to  administer 
9athsf  to  take  affidavits  and  acknowledgments, 
other  than  aeknowledgments  bv  married  wo- 
mcn»  tsr  reeem  affirmations,  ana,  when  so  di- 
rected by  the  Judge  to  whose  Court  he  is  at- 
tached^ to  esBamine  parties  and  witnesses  either 
Upon  interrogatories  or  vhd  voce,  as  such  Judge 
shall  direct. 

31.  Parties  and  wknessesso  summoned  shall 
he  bound  to  attend  in  pursuance  of  any  such 
sttromoas^aad^flhall  be  liable  to  process  of  con- 
tempt*, it  like  manner  as  parties  or  witnesses 
are  inow  liable  thereto  in  case  of.  disobedience 
to  any  order  of  the  said  Court,  or  in  case  of 
defattltio  attendance,  in  pursuance  of  any  order 
of  the  said  Court,  or  of  any  writ  of  subpcena 
ad  tuUfieandum  2  and  all  persons  swearing  or 
affirming  before  any  such  chief  clerk  shall  be 
liable  to  all  such  penalties,  punishments,  and 
consequences  for  any  wilful  and  corrupt  false 
swearing  or  affimung  contained  therein  as  if 
the  nsatiers  sworn  or  affirmed  had  been  sworn 
aad  affirmed  before  any  person  now  by  law 
authorised  to  adnainister  oaths,  to  take  affi* 
davits,  and  to  receive  affirmations. 

'  32.  The  directions  to  be  given  by  the  Master 
of  the  Rolls  or  anv  Vice-Chancellor  for  or 
touching  any  proceeaings  before  his  chief  clerk 
shall  require  no  particular  form,  but  the  result- 
of  snch  proceedings  shall  be  stated  in  the  shape- 
of  a  short  certificate  to  the  Judge,  and  shall  not 
be  embodied  in  a  formal  report,  unless  in  any 
caae  the  Judge  shall  see  fit  so  to  direct ;  and* 
when  the  Judge  shall  approve  of  such  certifi. 
cate  or  report  be  shall  sign  the  same  in  testi- 
mony of  his  adopting  the  same. 

33.  No  exceptions  shall  lie  to  any  certificate 
or  report  of  the  chief  clerk,  although  signed 
and  adopted  by  the  Judge ;  but  any  party  shall, 
either  daring  the  proceedings  before  such  chief 
clerk,  or  wiUiin  such  time  after  such  proceed- 
ings shall  have  been  concluded,  and  before  the 
certificate  or  report  shall  have  been  signed  and 
adopted,  as  the  Lord  Chancellor  shall  by  any 
general  order  direct,  be  at  liberty  to  take  the 
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ppinion  of  th&  Jadge  upon  any  particular  point 
or  matter  arising  in  the  coarse  of  the  proceed- 
iogB,  or  upon  the  result  of  the  whole  proceed- 
ing when  it  is  brought  b}  the  chief  clerk  to  a 
conclusion. 

34.  When  any  certificate  or  report  of  the 
chief  derk  shall  have  been  si^^ned  and  adopted 
by  the  Judge  the  same  shall  be  filed  in  hke 
manner  as  reports  are  now^  filed,  and  shall 
thenceforth  be  binding  on  all  the  parties  to  the 
proceedings,  unless  discharged  or  varied, 
either  at  Chambers  or  in  open  Cour^  accords 
ing  to  the  nature  of  the  case,  upon  application 
by  summoDs  or  motion  within  such  time  as 
snail  be  prescribed  in  that  behalf  by  any  gene- 
ral order  of  the  Lord  Chancellor ;  and  nothing 
herein  contained  shall  prejudice  or  aifect  the 
power  of  the  Court  at  any  time  to  open  any 
such  certificate  or  report  upon  the  same  or  the 
like  grounds  as  any  report  of  a  Master  of  the 
said  Court  which  has  beenahsolutely  confirmed 
may  now  be  opened. 

35«  From  and  after  the  first  day  of  Michael- 
mas Term,  1852,  the  13th,  14th,  and  15th 
sections  of  the  Act  passed  in  the  Session  of 
Parliament  holden  in  the  3  &  4  W.  4,  c.  94» 
shall  be  repealed. 

36.  From  and  after  the  first  day  of  Michael- 
mas Term,  1852,  all  or  any  of  the  powers, 
authorities,  and  jurisdiction  given  to  the 
Masters  in  Ordinary  of  the  said  Court  by  any 
act  or  acts  then  in  force  may  be  exercised  by 
the  Master  of  the  Rolls  and  Vice-ChanceUors 
respectively. 

37.  From  and  after  the  first  day  of  Michael- 
mas Term^  1852,  the  powers  given  to  the 
Masters  in  Ordinary  of  tne  said  Court,  and  to 
the  Court,  by  sections  7»  8,  and  9  of  this  Act, 
mav  be  exercised  by  the  Master  of  the  Rolls 
ana  Vice-ChaocellorB  respectively  with  respect 
to  causes,  matters,  aad  things  which  may  be 
depending,  before  theoi  respectively  in  Cham*- 
bers ;  and  if  and  when  any  such  Judge  shall 
be  of  opinion  that  any  cause,  matter,  or  thing 
io  dependiDg  ought  to  be  finally  disposed  o^ 
.unless  the  parties  or  some  of  them  can  show 
^good  cause  to  the  oootcar)',  he  shall  direct  the 
same  to  stand  in  hia  ppper  in  open  Court, 
^ingsuch  notice  thereof,  if  any,  as  he  shall 
diBem  right,  and  proceed  to  dispose.  th£reof  ac- 
cordingly. 

38.  It  shall  be  lawful  for  the  Lord  Chancel- 
lor, with  the  advice  and  consent  of  the  Master 
of  the  Rolls  and  Vice-ChanceUors,  or  anv  two 
of  tham,  and  they  are  hereby  required,  forth- 
with to  make  and  issue  Geoeral  Rules  and 
Orders  for  regulating  the  times  and  form  and 
mode  of  procedure  before. the  Master  of  the 
Rolls  and  Vice-ChanceUors  respectively,  sitting 
at  Chambers,  and  their  respective  chiu^  clerks, 
and  generally  the  pxafitice  of  the  said  Court  in 
respect  of  the  matters  to  wliich  this  Act  relates, 
ana  for  reguktiog  the  fees  and  allowancea  to 
solicitors  of  the  said  Court  in  respect  to  such 
matters,  and  also  for  regulating  the  foes  to  be 
payable  by  suitors  of  the  said  Court  to  the 
officers  thereof  in  respect  of  the  business  to  be 
conducted  before  the  Master  of  the  Rolls  and 


•  Vice- Chancellors  respectively  sitting  at  Cham- 
Ibers,  and  their  resoective  chief  clerks:  and 
such  rules  and  regulations  may  from  time  to 
time  be  rescinded,  altered,  vanedg^  or  added  to 
by  the  like  authority  ;  and  aU  such  rnlss  and 
regulations  as  aforesaid  shaU  take  effect  at 
general  orders  of  the  said  Courc:  IVovided 
id  ways,  that  no  greater  amount  of  fees  shall  be 
poyaUe  by  the  suitors  of  the  said  Court  to  the 
ofiScera  thereof,  in  respect  of  the  business  to 
be  conducted  before  the  Master  of  the  Rolk 
and  the  Vice* Chancellors  respectively  sitting 
at  Chambers,  and  their  respective  chief  clerks, 
than  is  now  levied  in  respect  of  similar  or  ana- 
logous business  in  the  Masters'  Offices. 

39.  From  and  after  the  said  first  day  of 
Michaelmas  Term,  1852,  the  course  of  practice 
and  proceeding  in  the  Offices  of  the  Masters  in 
Ordmar^  of  the  said  Court,  so  far  as  the  sainc 
may  be  inconsistent  with  the  rules  and  regula- 
tions to  be  so  as  aforesaid  made  by  the  livd 
Chancellor  with  such  advice  and  consent  ai 

j  aforesaid,  shall  be  abolished ;  and  the  Masters 
in  Ordinary  of  the  said  Court  shall,  with  re> 
ference  to  the  proceedings  before  them,  adopt 
all  such  rules  and  regulations,  and  shaU  con- 
duct the  businesa  of  their  respective  offices,  as 
nearly  as  may  be,  in  the  manner  in  which  simi- 
lar business  shall  be  conducted  by  the  Masttr 
of  the  RoUs  and  Vice.Chancellors  respectively, 
save  only  that  the  Master,  instead  of  commoni- 
eating  airectly  with  the  Judge,  is  to  report 
shortly  the  result  of  his  inouiries  to  the  Coait 

40.  From  and  after  the  first  day  of  Michael- 
mas Term,  1852,  it  shall  be  lawful  for  tbi 
Court  or  for  any  Judge  thereof  when  sitting  at 
Chambers  to  receive  and  act  upon  the  opinion 
of  conveyancing  counsel  in  actual  practice,  to 
be  nominated  as  hereinafter  mentioned,  in  all 
cases  in  which,  according  to  the  present  prac- 
tise of  the  Court  and  of  the  Master's  Off  ce,  it 
has  been  usual  for  the  Master  to  require  or  re- 
ceive the  opinion  of  conveyancing  counsel  for 
his  aid  and  assistance  in  the  investig^ao  of 
the  title  to  an  estate,  with  a  view  to  an  invest- 
ment of  money  in  the  purchase  or  on  mortgap 
thereof,  or  with  a  view  to  a  sale  thereof,  or  la 
the  settlement  of  a  draft  of  a  conveyance  moit- 
gage,  settlement,  or  other  instrument,  or  oth^ 
wise»  and  in  such  other  cases  as  the  Lori 
ChanceUor  shaU  by  any  general  order  direct; 
but  it  shall  be  competent  for  any  party  to  ob- 
'ect  to  any  opinion  of  any  such  counsel  when 
jxe  shaU  deem  it  open  to  objection*  and  there- 
upon the  point  in  dispute  shall  be  disposed  of 
by  the  Court,  or  by  the  Judge  sitting  in  Cham- 
bers, according  to  the  nature  of  the  case. 

41.  It  shall  be  lawful  for  the  Lord  Chanced 
lor  to  nominate  any  number  of  conveyancing 
counsel  in  actual  practice,  not  less  than  siXi 
who  shall  have  practised  as  snch  for  ten  ye*^ 
at  least,  to  be  the  conveyancing  counsel  upon 
whose  opinion  the  Ceurt,.or  any  Judge  thereof; 
may  act  in  any  of  the  cases  last  beforemen- 
tioned»  and  to.  supply  vacancies  in  such  un 
from  time  to  time,  and  to  distribute  the  busir 
ness  anoong  such  counsel  in  such  order  and 
manner  as  to  the  Lord  ChanceUor  shaU  seam  fit 
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42.  It  shall  be  lawful  for  the  said  Court,  or 
any  Jad/^  thereof,  in  such  way  as  they  may 
think  fit,  to  obtain  the  assistance  of  account- 
ants,  merchants,  eiigineers,  actuarres,  or  other 
scientific  persons,  the  better  to  enable  such 
Court  or  Judge  to  determine  any  matter  at 
issue  in  any  c«ase  or  proceed  in  j?,  and  to  act 
upon  the  certificate  of  snch  persons. 

43.  The  allowances  in  respect  of  fees  t6  such 
conreyancing  counsel,  accountants,  merchants, 
engineers,  actuaries,  and  other  scientific  per- 
sons shall  be  regulated  by  the  Taxing  Master  of 
the  said  Court,  subject  to  an  appeal  to  the 
Judge  to  whose  Court  the  cause  or  matter  shall 
be  attached,  whose  decision  shall  be  final. 

44.  TTiere  shall  be  paid  to  every  chief  clerk 
of  the  Master  of  the  Rolls  and  Vice-Chancel- 
lors  respectively  the  net  yearly  salary  of  1 ,200/., 
and  to  every  junior  clerk  to  be  appointed  under 
this  Act  the  net  yearly  salarv  of  250/. ;  and  it 
shall  be  lawful  for  the  Lord  Chancellor  from 
time  to  tune  by  any  order  to  direct  that  the 
salary  of  aiiv  such  chief  clerk  as  aforesaid  may 
he  increased  from  time  to  time  until  the  same 
shall  amount  to  the  net  yearly  sum  of  1,500/., 
and  to  direct  that  the  salary  of  such  junior 
derk  may  be  increased  to  th«  net  yearly  sum 
of  300/. :  Provided  always,  that  no  such  in- 
crease shall  be  made  to  any  such  chief  clerk 
ttntil  he  shall  have  been  in  oflice  for  three  years, 
nor  to  such  junior  clerk  unitl  he  shall  have 
been  in  ofiice  ^Td  je^rBt  nor  in  either  case 
without  a  certificate  from  the  Judge  to  whose 
Court  such  chief  clerk  or  junior  clerk  shall  be 
attached,  that  he  has  conducted  himself  in  sudh 
office  to  the  entire  satisfaction  of  such  Judge : 
Pforided  also,  that  the  salary  to  such  chief  j 
clerk  shall  not  be  increased  at  any  one  period 
by  any  greater  amount  than  the  sum  of  100/. 

45.  It  shall  be  lawful  for  the  Lord  Chan- 
cellor, with  the  consent  of  the  Commissioners 
of  her  Majesty's  Treasury,  by  any  order  made 
on  a  petition  presented  to  him  for  that  purpose, 
to  order  (if  he  shall  think  fit)  to  be  paid  to  any 
person  execuiing  the  ofiice  of  chief  clerk  or 
junior  clerk  to  the  Master  of  the  Rolls  or  any 
of  the  Vice-Chancellors,  who  shall  be  afl!icted 
with  some  permanent  infirmity  disabling  him 
&om  the  due  execution  of  his  ofiice,  and  shall 
be  desirous  of  resigning  the  aan^e,  an  annuity 
Qot  exceeding  two  third  parts  of  the  vearly 
•alary  which,  such  person  shall  be  entitled  to 
at  the  time  of  presenting  such  petition,  to  be 
paid  and  payable  at  the  same  times  and  out  of 
Uk  same  funds  as  compensations  under  this 
Act  are  directed  to  be  paid* 

46.  It  shall  be  lawful  for  every  person  who 
<m  the  ^nt  day  of  Hilary  Term,  1852,  held  the 
office  of  chief  clerk  to  any  of  the  Masters  in 
Ordinary  of  the  said  Court  of  Chanceiy,  and 
^0  is  not  hereby  appointed  a  chief  clerk  to 
we  Master  of  the  Rolls  or  to  one  of  the  Vice- 
Chancellors  under  the  authority  of  this  Act, 
^n  the  Master  to  whom  he  shall  be  such 
chief  clerk  being  released  from  the  duties  as 
«nch  Master  under  the  authority  of  this  Act,  or 
^^oa  the  death  or  resignation  of  any  such 
*»tec  pKTiootlif.to  his  bung;  so.  releasedrtq 


continue  to  be  entitled  to  receive  during  his 
life,  by  way  of  retiring  pension,  the  full  amnatit 
of  his  salarv  as  such  chief  clerk,  such  salary  to 
be  paid  and  payable  out  of  such  funds  and  in 
sucQ  manner  as  hereinafter  in  that  behalf  di- 
rected. 

47.  It  shall  be  lawful  for  any  person  who  on 
the  (•aid  first  day  of  Hilary  Term,  1852,  held 
the  office  of  junior  clerk  to  any  Master  in  Or- 
dinary of  the  said  Court  of  Chancery  hereby 
released,  or  who  shall  be  released  by  the  Lord 
Chancellor  under  the  authority  of  this  Att,  to 
make  a  claim  for  compensation  to  the  Counnis* 
sioners  of  her  Majesty's  Treasury  for  the  time 
being,  at  any  time  after  the  Master  in  whoee 
office  he  shall  have  been  employed  shall'  have 
been  released;  and  such  Commissionen  are 
hereby  required,  within  the  space  of  six  calen- 
dar months  after  every  such  claim  shall  be 
made,  by  examination  upon  oath  or  otherwise, 
which  oath  they  and  every*  of  them  are  and  ib 
hereby  authorised  to  administer,  to  inquire 
whether  any,  and,  if  any,  what  compensation 
ought  to  be  made  to  such  person  claiming  stieh 
compensation ;  and  in  all  cases  in  which  it  shall 
appear  to  the  said  Commissioners  that  com- 
pensation ought  to  be  granted,  it  shall  be  law- 
ful for  the  said  Comrrissioners,  by  warrant 
under  their  hands,  to  order  and  direct  that  such 
annual  compensation  shall  be  made  to  the  per- 
sons claiming  such  compensations  as  aforesaid, 
or  any  of  thsm,  as  to  the  said  Commissionerv 
in  their  discretion  shall  seem  just  and  reason- 
able ;  and  all  such  compensations  shall  be  pud 
and  payable  out  of  such  funds  and  in  such 
manner  as  hereinafter  in  that  behalf  directed : 
Provided  always,  that  an  account  of  all  such 
compensation  shall,  within  14  days  next  after 
the  same  shall  be  so  granted,  be  laid  on  the 
table  of  the  House  of  Commons,  if  Parliament 
shall  be  then  assembled,  or  if  Parliament  shall 
not  be  then  assembled,  then  within  14  daya 
after  the  meeting  of  the  Parliament  then  next 
following. 

48.  ^cept  as  herein  otherwise  provided,  all 
salaries  undfer  this  Aet  shall  grow  oue  from  dAy 
to  day,  but  shall  be  payable,  under  an  ordttr 
of  the  Lord  Chancellor,  on  the  3rd  day  of  FWr., 
the  3rd  day  of  May,  the  3rd  day  of  Aug.,  and 
the  3rd  day  of  Nov.,  in  every  year,  or  on  itich 
other  days  as  the  Lord  Chancellor  shall  from 
time  to  time  by  any  ord^  direct,  and  shall  be 
paid  to  the  parties  entitled  thereto,  or  their  re- 
spective executors  or  administrators,  out  of  the 
fund  standing  in  the  name  of  the  Accountant* 
General  of  the  Court  of  Chancery,  to  the  ac- 
count intituled  "The  Suitors'  Fee  Fund  Ac- 
count," but  subiect  and  without  prejudice  to 
the  payment  of  all  salaries  and  other  sums  of 
money  by  any  former  Act  or  Acts  now  in  force 
directed  or  authorised  to  be  paid  thereout 

49.  Except  as  hefrein  othtewise  provided,  aU 
compensations  under  this  Act  shall  grow  dtm 
from  day  to  day,  but  shall  be  payable  on  the 
3rd  day  of  Feb.,  the  3rd  day  of  May,  the  3*d 
day  of  Aug.,  and  the  3rd  day  of  Nov.  in  every 
year,  or  on  such  other  days  as  the  Lord  Chan- 
cellor shall  from  time  to  time  by  any  order  dl- 
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reel,  and  thall  be  paid  to  the  partiea  eatttied 
thereto,  or  their  respective  executors  or  adminis* 
trators,  out  of  the  interest  and  dividends  of  the 
Government  Parliamentary  Siecttrities  nov  or 
hereafter  to  be  placed  in  the  name  of  the  Ac- 
countant-General  of  the  Court  of  Chancery  to 
the  two  accounts  intituled  "  Accouat  of  Monies 
placed  out  for  the  Benefit  and  better  Security 
of  the  Suitors  of  the  Hi^h  Court  of  Chancery," 
and  ''Account  of  Securities  purchased  with 
surplus  Interest  arising;  from  Securities  carried 
to  an  Account  of  Monies  placed  out  for  the 
Benefit  and  better  Security  of  the  Suitors  of  the 
High  Court  of  Chancery/'  or  either  of  them, 
by  the  Governor  and  Company  of  the  Banic  of 
England,  by  virtue  of  any  order  or  orders  of 
the  liord  Chancellor  to  be  made  from  time  to 
time  for  that  purpose,  without  any  draft  from 
the  Accountant-General,  but  subject  and  with- 
out prejudice  to  the  payment  of  ali  salaries  and 
other  sums  of  money  by  any  former  Actor 
Acts  now  in  force  directed  or  authorised  to  be 
pud  thereout. 

50.  if  at  any  time  hereafter  any  of  the  Mas- 
ters in  Ordinary  of  the  said  Court,  or  any  of 
their  chief  or  junior  clerks,  shall  be  appointed 
to  and  shall  accept  any  office  or  employment 
connected  with  any  Court  of  Law  or  Equity,  or 
under  the  Crown,  or  in  any  public  department 
under  the  Crown,  or  if  the  salary  attached  to 
Buch  office  or  employment,  or  any  retiring  pen- 
sion or  allowance  in  respect  thereof,  shall 
equal  or  exceed  in  amount  the  retiring  pension 
9r  con^nsation  payable  to  such  Manter  or 
inch  derk  under  this  Act,  such  last^mentioned 
retiring  pension  or  compensation  shall,  during 
the  continuance  of  such  Master  or  such  clerk 
in  such  office  or  employment,  or  so  long  as  he 
shall  be  in  the  receipt  of  any  retiring  pension 
or  allowance  in  respect  thereof  equal  to  or 
greater  than  his  retiring  pension  or  compensa- 
tion under  this  Act,  cease  to  be  payable  to  such 
Master  or  such  clerk,  as  the  case  may  be ;  and 
if  the  salary  attached  to  such  office,  or  the  re- 
tiring  pension  or  allowance  in  respect  thereof, 
shall  be  less  than  the  amount  of  such  Master's 
retiring  pension  or  such  clerk's  compensation 
under  thia  Act,  such  retiring  pension  or  com- 
pensation under  this  Act  ^all  be  reduced  by 
the  amount  of  such  salarv  or  of  such  retiring 
pension  or  allowance,  as  the  case  may  be. 

51.  Such  of  the  Masters'  Offices  in  South- 
ampton Buildings,  Chancery  Lane,  as  shall  not 
be  assigned  bv  the  Lord  Chancellor  as  cham- 
bers for  the  Master  of  the  Rolls  and  Vice* 
Chancellors  respectively,  or  shall  not  be  re- 
quired for  the  Masters,  shall  be  appropriated 
to  any  other  purposes  connected  with  the 
Courtof  Chancery,  as  the  Lord  Chancellor  may 
from  time  to  time  direct,  or  the  same  may  be 
let  as  chambers,  and  the  rent  thereof  paid  to 
the  Suitors'  Fund ;  and  when  all  the  Masters 
Lave  resigned,  died,  or  have  been  released 
under  this  act,  the  offices  may  be  sold  by  order 
of  the  Lord  Chancellor,  and  the  proceeds  of 
such  sale  paid  to  the  Suitors'  Fund,  in  such 
manner  and  to  such  particular  account  as  the 
Lord  Chancellor  shall  by  any  order  direct; 


and  it  shall  be  lawful  for  the  Lord  Chaacellor 
by  any  order  to  direct  that  the  premises  so  to 
be  sold,  and  the  fee  simple  and  inheritance 
thereof,  shall  vest  in  the  purchaser  or  pur- 
chasers of  the  same,  his  or  their  heirs  and  is- 
signs,  or  as  he  or  they  shall  direct ;  and  such 
order  shall  have  the  elTect  of  vesting  the  same 
accordingly,  without  any  conveyance  or  other 
assurance  from  her  Majesty,  in  whom  the  same 
are  now  vested  by  virtue  of  an  act  passed  in 
the  32  Ceo.  ^  c,  42. 

52.  And  whereas  by  an  Act  pissed  in  the 
5  Vict.,  sess.  1,  c,  5,  her  M^esty  was  by  sect 
19  empowered  to  appoint,  by  Letters  Patent 
under  the  Great  Seal,  two  fit  persons  to  be  ad- 
additional  Judges  Assistant  to  the  Lord  Chan- 
cellor in  Uie  discharge  of  the  judicial  functions 
I  of  his  office,  each  of  such  additional  Judges  to 
be  called  Vice- Chancellors  {  and  by  sect,  21  it 
was  provided  that  nothing  therein  contained 
should  authorise  the  appointment  of  a  succes- 
sor to  the  Vice-Chancellor  secondly  appointed 
under  the  authority  of  the  said  act:  And 
whereas  by  an  Act  passed  in  the  Session 
holden  in  the  14  &  15  Vict.  c.  4,  her  Majesty 
was  by  sect.  1  empowered  to  appoint^  by 
Letters  Patent  under  the  Great  Seal,  a  fit  per- 
son to  he  an  additional  Judge  Assistant  to  the 
Lord  Chancellor  in  discbarge  of  the  judicial 
functions  of  his  office,  in  the  place  of  the  Right 
Honourable  Sir  James  Wigram,  Knight,  who 
was  the  Vice-Chancelloc  secondly  appointed 
under  the  authoritv  of  the  said  Act  of  the  5 
Vict.,  and  who  liad  resigned  the  office  of  Vice- 
Chancellor  to  which  he  had  been  soappoiated: 
And  whereas  the  Right  Honourable  Sir  George 
James  Turner,  Knight,  is  the  Vice-ChanccUor 
appointed  under  the  said  last-mentioned  Act : 
And  whereas  by  sect.  9  of  the  same  Act  it  was 
provided,  that  nothing  therein  contained  should 
authorise  the  appointment  of  a  successor  to  the 
Vice-chancellor  appointed  under  the  authority 
thereof:  And  whereas  by  virtue  of  this  Act 
additional  duties  will  devolve  upon  the  Judges 
of  the  said  Court,  and  it  is  expedient  that  any 
vacancy  which  may  occur  in  the  said  office  of 
Vice-Ghancellor  should  be  supplied:  Be  U 
therefore  enacted.  That  it  shall  be  lawful  for 
her  Majesty,  from  time  to  time  when  and  as 
any  vacancy  shall  occur  in  the  office  of  Vicc- 
Chancellor  now  held  by  the  said  Sir  George 
James  Tturner,  by  the  death,  resignation,  or 
removal  from  office  of  the  said  Sir  George 
James  Turner,  or  his  successor  for  the  ttme 
being,  it  shall  be  lawful  for  her  M^str,  by 
Letters  Patent  under  the  Great  Seal  of  the 
United  Kingdom,  to  appoint  a  fit  person,  being 
or  having  been  a  barrister  of  15  years'  standmg 
at  the  least,  to  supply  such  vacancy.        , 

63.  The  Vice-chancellor  to  be  appointed 
under  this  Act  shall  have  all  the  same  poweff 
and  prinleges,  and  the  same  rank,  and  «b«a 
be  subject  to  the  same  provisions,  duties,  ana 
observaoces,  as  the  said  Sir  George  James 
Turner  shall,  at  or  immediately  before  ms 
death,  resignation,  or  removal  from  office,  na** 
or  be  subject  to  under  the  said  Act  of  the  U« 
15  Vict.  c.  4,  and  thia  Act,  or  any  other  Actor 
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Acts  then  in  ibrce^  ezceptiii((  that,  as  between 
himself  and  the  other  Vice-ChanceUors  or 
Vice-Chancellor  for  the  time  beings  be  shall 
hsTe  rank  and  precedence  next  after  the  Vice'* 
Chancellors  or  Vice-Chancellor,  if  any,  who 
may  be  senior  to  him  in  appointment  to  office. 

54.  Sach  Vice-Chancellor  shall  have  a  se- 
cretary, usher,  and  trainbearer,  to  be  from 
time  to  time  appointed  and  removed  by  him  at 
bis  pleasure ;  and  the  Beeretaries,  re/^istrars, 
and  other  officers  appointed  to  attend  the  Lord 
Chancellor  shall  Attend  such  Vice-Chaneellor 
wheu  sitting  for  the  Lord  Chancellor,  and  also 
when  sitting  in  his  separate  Court  or  in  Cham- 
bers, as  circumstances  shall  require,  end  as  the 
Lord  Chancellor  shall  order  and  direct. 

55.  The  salary  of  such  Vice-Chancellor,  and 
the  salaries  of  his  secretary,  nsher,  and  train- 
hearer,  shall  be  of  the  same  amounts,  and  paid 
out  of  the  same  ftinds,  and  in  like  manner,  as 
the  salaries  of  the  said  Sir  Qeorgt  James 
Turner,  his  secretary,'  usher,  and  trainbearer, 
respectively,  ahall  be  payable  at  or  immediately 
before  .his  death,  resignation^  or  removal  from 
office. 

56.  It  shaD  be  lawful  for  her  Majesty,  by 
Letters  Patent  under  the  Great  Seal  of  the 
United  Kingdom,  to  grant  to  any  person  exe- 
cuting the  office  of  Vice-Chancellor  in  pursu- 
aoce  of  this  Act,  on  his  resignation  of  or  his 
ceasffig  to  execute  his  office,  an  annuity  of  the 
same  amount,  after  the  same  period  of  service, 
under  the  same  circumstances,  subject  to  the 
lame  conditions,  and  payable  out  of  the  same 
^d,  as  the  annuity  authorised  to  be  granted 
to  each  of  the  Vice-Chancellort  appointed 
under  tYie  said  Act  of  the  5  Vict.  c.  5. 

hi,  h  shall  be  lawful  for  the  Lord  Chaneel- 
lor  to  appoint  one  or  more  person  or  peraons, 
removable  at  pleasure,  for  the  purpose  of  keep- 
ing order  in  the  Court  of  the  Vice-Chancellor 
to  be  appointed  under  this  Act ;  and  the  salary 
of  the  person  or  persons  appointed  or  to  be  ap- 
pointed, under  this  Act  or  under  any  Act  or 
Acts  now  in  force,  to  keep  order  in  the  Court 
of  the  Vice-Chancellor  to  be  appointed  under 
the  authority  of  this  Act^  shall  be  of  such 
amount,  not  exceeding  the  yearlv  sum  of  80/., 
as  the  Lord  Chancellor  may  think  reasonable } 
and  such  salary  shall  be  paid  to  eaeh  suoh 
person  so  to  be  appointed,  out  of  the  same 
funds,  and  i^t  the  same  tlme^  and  in  like  man- 
ner as  the'  salaries  of  like  persons  have  hereto- 
fore been  paid. 

56.  Nothing  herein  contained  shall  io  any* 
vise  prejudice  or  affect  the  title  of  the  preeent 
Master  in  Ordinary  of  the  said  Court  to  the 
salaries  payable  to  them  as  such  Masters  unless 
and  until  they  shall  be  respectively  released 
under  this  Act,  or  the  power  of  the  Lord  Chan- 
cellor to  order  a  retiring  allowance  to  any  of 
them  or  any  of  their  clerks  who  may  be  or  be- 
^e  afflicted  with  some  permanent  infirmity 
Qisahling  him  from  the  due  execution  of  his 
office,  and  who  shall  be  desirous  of  resigning 
the  same ;  and  every  of  the  present  Masters  in 
Ordmary  otthe  said  Court,  until  rdeased  under 
WIS  Act,  shall  have  the  tame  eatabliahment  of 


clerks,  whose  salaries  and  compensations  gludl 
be  payable  out  of  the  same  funds  as  the  aalariea 
and  compensations  of  their  clerks  are  now  pay- 
able; and  all  the  expenses  attending  the  esta- 
blishment of  the  Masters  Offices  shall  be  paid 
in  Kke  manner  as  such  expenses  are  now  paid/ 
59*  Nothing  herein  conuined  shall  prejudice 
or  affect  the  rights,  duties,  or  nrivileges  of  the 
Accountant-General  of  the  saia  Court  of  Chan- 
cery as  a  Master  in  Ordinary  of  the  said  Court,, 
or  any  salary  or  other  payment  payable  to  the 
said  Accountant*General  as  such  Master  in 
Ordinary « or  his  right  or  title  to  any  retiring 
allowance  under  any  Act  or  Acts  of  Parharaent 
noiv  in  force,  nor  shall  the  said  Accountant- 
Generai  be  called  upon  or  required  to  do  or 
perform  any  duties  or  services  as  soch  Master 
in  Ordinary,  other  than  such  as  are  now 
usually  performed  by  him. 

60.  Whereas  it  has  frequently  happened  that 
after  cases  have  been  fully  heard  by  the  Lord 
Chancellor  in  the  Coort  of  Chancery  and  are 
standing  for  Judgment,  the  Lord  Chancellor 
has  delivered  up  the  Great  Seal  without  being 
able,  by  reason  of  other  urgent  public  busi- 
ness, to  deliver  judgment  therein,  and  much 
ineoavenienco  and  esrpense  to  the  padiea  has 
been  thereby  oceaakmed : 

For  remedy  thereof  be  it  enacted.  That  in 
every  such  case  in  shall  be  lawful  for  the jper- 
aon  who  has  so  delivered  up  the  Great  Seal, 
withia  six  weeks  after  he  shall  have  delivered 
up  the  same,  to  give  in  to  the  registrar  of  the 
said  Court  a  written  Judgment  therein,  signed 
by  him ;  and  a  decree  or  order^  as  the  cas^may 
require,  shall  be  drawn  up  in  pursuance^  of 
euch  judgment;  and  every  such  decree  or 
order  shall  have  the  aame  force  and  effect  as  if 
the  judgment  in  pursuance  whereof  it  is 
drawn  up  had  been  given  in  open  Court  the 
day  before  he  shall  have  so  delivered  up  the 
Great  Seal. 

61.  In  the  construction  of  this  Act  the  ex- 
pression '<  Her  Majesty'*  shall  mean  the  So- 
vereign for  the  time  being :  and  the  expression 
"  Lord  Chaneelkxr "  shall  mean  also  and  in- 
elude  the  Lord  Chancellor^  Lord  Keeper  and 
Lords  Commissi<iners  for  the  custody  of  the 
Great  Seal  of  the  United  Kingdom  for  the  time 
being. 


CLOSING  OF  ACCOUNTANT-GENE- 
RAL'S  OFFICE. 

By  an  order  of  the  Lord  Chancellor,  dated 
the  I2th  July,  the  books  of  the  Accountant* 
General  will  be  dosed  from  and  after  Tftarx- 
day,  igM  August,  to  Thursday,  28th  October, 
next>  inclusive.  No  purchase,  sale,  or  transfer 
can  be  made,  unless  the  order,  request,  or  re- 
gistrar's certificate  be  left  on  or  before  I2tk 
August,  nor  order  for  payment  out  of  Court 
after  Saturday,  August  14. 
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NON-PAYMENT  OF  PREMIUM  OF 
INSURANCE. 

Solicitors  employed  iD  motiej  tmisac«> 
tions  are  often  intrusted  with  the  payment 
of  premiums  of  iiuniraiice  on  polidas  elfeeted 
for  securing  debts,  or  called  upon  to  ascer- 
tain ihat  such  premiiims  have  beeo  fMiid  in 
due  tima.  In  the  foUowhig  ease,  whith 
has  just  heen  reported,  it  wilt  be  seen  that 
the  neglect  for  a  few  days  only  beyond  the 
time,  operated  as  a  foifeiture.  The  facts 
were  as  follow : — 

Mr.  Winthrop  was  indebted  to  Mr. 
Murray  and  executed  a  warrant  of  attoraay 
by  way  of  aecunty  fbr  the  debt,  a  paHkj  of 
insurance  was  efFected  on  the  debtoHn  kie 
in  the  Hwid-in-Hand  Insufaece  Office ;  and 
it  was  agreed  that  judgment  should  not  be 
entered  up,  unless  default  were  made  in 
payment  of  the  premiums  of  insurance ;  and 
that,  so  long  as  the  policy  should  be  kept 
OB  foot,  payment  of  the  clebt  should  not  be 
required.  It  was  provided^  tJUat  if  the 
debtor  should  omit  to  pay  the  premiem 
fbr  10  days  after  it  became  due,  the  credi- 
tor should  be  at  liberty  to  make  euch  pay- 
ment, and  recover  the  amount  a^nat  the 
debtor.  The  premium  was  payable  on  the 
24th  of  June,  and  notice  was  sent  by  the 
office  to  the  insurer,  but  it  did  not  appear 
to  have  been  communicated  by  him  to  the 
creditor.  The  30  days  allowed  by  the  in- 
surance office  for  the  payment  beyond  the 
24  th  of  June  expired  on  the  23  rd  of  July. 
On  the  27th  of  July,  Murray  (jrho  was  one 
of  the  directors  of  the  insurance  office) 
found  that  the  premium  had  not  been 
paid ;  and  he  then  prooured  the*  office  to 
aoeept  the  payment  of  the  preminm  by  him^ 
self,  and  thus  to  revive  the  poltey,  notwith- 
standing the  four  days  delay  which  had 
occurred.  Mtirray  then  proceeded  to  en- 
force the  warrant  of  attorney,  and  a  bill 
was  filed  by.  Winthrop  to  restrain  him  from 
bsuing  execution. 

The  Vice^Chaneettor,  after  adrertinff  to  the 
cases  in  which  the  Court  had  refused  to  re- 
heve  against  breach  of  Covenant,*  said,  that  if 
the-object  of  the  contract  was,  that  the  defend- 
ant Murray  should  be  protected  by  an  unittter* 
ruptad  insurance,  (as  he  was  of  opinion  that  it 
was,)  the  Court  would  not  relieve  against  a 
breach  of  that  contract.  The  qneatiDtt  then  wi 
whether  Mr.  Mum^^  had  had,  aocording"  to 
the  terms  oi  the  oontract,  such  uoiatersuptad 
pcotection  by  the  continued  preaervadou  of  the 
mtetest  in  the  pohcy.    It  appeared  that  four 


days  had  elapsed  after  the  time  for  jMiyinent  of 
the  preminm  had  expired,  and  durinf^  wludi 
time  the  insurance  company  was  under  no  ob- 
lij^ation  to  conthiue  the  policy  on  foot.  Mr. 
Murray  was  not  bound  to  continue  the  plain- 
tiff  as  his  debtor  under  the  contract  any  longer 
than  the  plaintifi^  pro;ected  him  by  keepinf^ap 
the  policy.  When  this  tnid  ceased  to  be  done, 
the  defendant  was  at  liberty  to  sue  out  execu- 
tion. Had  the  defendant  lost  this  right  by 
paying  the  preminm  himself,  and  procnnng 
the  policy  to  be  revived  f  He  was  of  opinion 
that  he  nad  not ;  and  that  the  circumstance 
that  the  defendant  was  a  director  of  the  insur- 
ance company  did  not  alter  the  case. 

Bill  dismissed  with   costs.      Wintkrop  v. 
Murray,  8  Hare,  214. 


LAWYERS  IN  THE  NEW  FA&LIA. 
MfiNT. 


'  See  Doe  d. 
Pay.  706. 


Pithium  y.  SkMm,  9  Gas.  St 


We  laet  week  gave  *  liatof  all  th»  Gi»- 
didat^im  the  new  ParlismenC,  so  im-M 
the  names  were  then  know.  We  have  now 
to  record  the- result  of  the  elections  to  the 
present  time,  showing  the  Members  actuaUf 
returned  as  representatives  for  the  following 
places : — 

Aglionby,  Henry  Agttooby,  CrfcAeiwmrfi. 

Armstrong,  Rt.  Baynea.  Q.  C,  Lauea»tir. 
Mtherton,  William,  Q.  C,  Dmrkmm  (CVfy>. 

Baines,  Rt.  Hon.  Matthew  Talbot  Q.CJ, 
Leeds. 

»Barrow,Wffl.  nodg9om,Nottimfhamkir9{^. 
*Benbow,  John,  Dmdley, 
^Bethell,  Richard,  Q.  C,  Ayletbwf. 
•Bremridge,  Richard,  Barnstaple. 

Brockman,  Edward  Drake,  Hytke. 

Butt,  George  Medd,  Q.  C,  WeyntoM, 

OabMI,  BeuUmiin  Bond,  BosUm. 

Chambers,  Montagu,  Q.  C,  Greenmkk, 

Gobbett,  James  Paul,  Oldham, 
*Cobbold,  John  Chevallier,  Ipswich, 
^I'ockburn,  Sir  Alexander  James  Ednraad, 
Q.  0.,  8oHthampffm\ 

Collier,  Robert  P.,  Pf^Mrlft. 

Coles,  Henry  Beaumont,  Aisdomr, 
4^0rowder,  Richard  Budden,  Q.  C,  Ushard* 

Bwart,  William,  Dumfries  (DistfuH). 

Fitzf^erald,  John  D.,  Q:  C,  Emis. 

FMiett,  B.  Spencer,  Q.  C,  Bridyemater. 
•Freshfield,  J.  W.,  Penryn  and  P^lmnUL 

Oower,  Hon.  F.  Leveson,  Stoke-am^JVeid. 

Granger,  Thos.  Colpitts,  Q,  C,,Durham  (C%). 

Grogan,  Edward,  DMin  (Ciiy). 

Hayter,  Right  Hon.  Wm.  Goodenoaght 
Q.  C,  tVeUs. 

Headlam,  Thomas  Emerson,  Neweastle-^^^ 
Tyue. 

Hlldyard,  Robert  Charles,  Q.  C,  WkUshson. 

Hog^,  Sir  James  Weir,  Bart:,  Hbuiton. 

Ingham,  R.,  Q.  C,  Shutk  Shields, 

Infflis,  Sir  Riobert  Harry,   Bsrt:,   Q^ 
(Ufiteerttty). 
<^Keating,,H.  S.,Q.O., 


Lamyers  im.Bm'KammL-^SikclioiuJrtm  Cbfrt^po«d(rac«.-nNBte&  V^Ae  WM,        $M 


♦Kelly,  Sir  FiUroy,  Snfolk  (East). 

•Laalett/Wm.,  JVorcester. 

•Layard,  Henry  Austen,  D.C.L..  Aylesbury, 

Leferre^  Right  Hon.  Charles  Shavr,  Hants 
{North). 

Locke,  J.,  junior*  Hastimfs. 

Love,  Robert,  Kidderminster. 

Macattky^     Kenneth,    Q.    C.     Cambridge 
{Bormiyk). 

Maeaolar,  Rt.  Hon.  T.  B.,  Edmimrph  (City) 

Malins,  Bkhard,  Q.  C,  WaUinsfortL 

MoDcreiff,  Rl  Hon.  Junes,  Leiik.. 
•MuUin^s,  Joseph  Randolph,  Cirencester. 

Murphy,  Francis  Slade,  S.  L.,  Cork  (City). 
^Murrough,  John  Patrick,  Bridport. 
*NeehVJoarph,  CJufipeukitm. 

Paull,  Henry,  St.-  Ives. 

Ptel,  Fredenck,  Bmry  (Laneaskire). 

Phflliaore,  J.  G.,  O,  C,  CheUenkaw^ 

Fiumi,  Tkoons^  Baik. 

PoRh,  David,  Mas^gmagry  (District). 

Boeback,  John  Arthur,  Q.  C,  Sk^kldL 
•Sadlcir,  John.  Carlow  (Borough). 

fisfnmfr,  WIHiaas  Di«by,  Smdirlamd. 

SiMrt,  Jobs,  Q.  CL,  Bmry  St.  Sdmmsis. 

TiQcred,  Henry  William,  Q.  C,  Bnwbmr^. 
^ThMigflf ,  Sir  Frederiek,  Stm^vrd. 

ViUiers,  Hon.  C.  P.,  Wolverhampton. 

Vimn,  John  Ennis,  Truro. 

Walpoie,  Rl.  Hon.  Spencer  Horatio,  Q.  C, 
Wdkurst. 

TOAlsMif.  B%litiloa>  Jaiea,  QLC^Mwrns- 
hOen. 

V|9rM%  LeluisTottenliaiii,  Q.C.,  Caenbriige 

fWood,  s\r  William  Paf(e,  O^onl  (Cify), 
Wiilley,  JU.  HiML  J«m«  AnkUtald  Smrt» 
Q.C.,Ai/edkfr#. 

The  Members  marked  thus  (•),  arc  or  bavt 
heen  solicitors.     See  Postscripts 


the  purchase-money  waa  ready,  and  some  three 
weekt  elapses  before  the  execution  of  the  deed. 
Is  the  purchaser  bound  to  pay  interest  sub- 
sequent to  the  1st  of  June,  and  up  to  the  time 
of  oompletaon  i  R. 


UAAGfiS  OF  TH£  MbOFESSION. 

SXSAUTIOM   OV  gONVSYAMCXfti 

I  aHAbi*  be  obliged  fay  being  favouied  with 
the  opinion  of  some  of  your  readers  on  Ihe 
point,  whether  the  solicitor  for  the  purchaser 
18  or  is  not  entitled,  of  rights  to  attest  the  exe- 
cution of  a  conveyance  by  a  vendor,  and  that 
whether  he  particularly  requests  to  be  present 
at  its  execution  or  not  ? 

Or,  is  the  scdicitor  for  a  vendor  justified  in 
proomnag  the  esacvtion  by  hie  client,  in  the 
ahatnceof  the  porchaser's  solicitor,  esoecially 
as  he  had  previously  thereto  requsstea  to  be 
present  sad  attest  its  encution  I 

And,  is  there  any  case  or  dictum  referable 
thereto  ?  Civis. 


SELECTIONS  PBOM  00RR£8P0NI>i;KQE. 


SMGLISH  IN8TRUMBNT8   8KNT  ABROAD. 

I  HAVE  been  inlofmsd  that  a  written  inatru- 
meat  prepared  in  England  and  sent  to  be  used 
(as evidence?)  ill  a  fiorsign^ Court  requires  to 
be  written  oiCime  sheet  oTpaper  (stitching  not 
being.al]t>wed};  .and  that  my  clerical  errors  it 
coDtains  must  be  verified  by  a  magistrate  or 
other  o^ec  of  the  kw« 

WjU  yoa»  or  any  of  your  readers,  favour  me 
1>T  statii^  the  mle  applicable  in  this  case,^ 
nfemag  to  an  aothority,— by  saying  whether 
^  sheeto  of  any  such  instrament  may  be 
posted  together  or  not,  and  by  naming  the 
oooatry  or  countries  to  which  the  rule  applies  ? 

7th  July,  ^S52.  J.  L. 

JNTSRXST  ON   PURCHASE-MONBY. 

.  By  a  contract  in  writinff  it  is  agreed  that 
intoest  shall  be  paid  on  tne  purchase-money 
vnffl  the  actual  payment  thereof. 

On  the  1st  of  June  the  engrossment  is  sent  to< 
^  rendor's  solicitors  with  an  mtimation  that 


NOTES  OF  THE  WEEK. 

KRW  BBCORD  RCfOSITORY. 

Bt  the  13th  Report  of  the  Deputy  Keeper 
of  the  Public  Records,  just  printed,  it  appears 
that  the  first  block  or  portion  of  the  New  Re- 
pository of  Records^  now  in  rspid  progress  cm 
the  BoUs  Gasden,  will  be  roofsd  in  befooe  tbs 
conclusion  of  the  present  year. 

This  building  will  comprise  not  merely  the 
I  records  in  a  legal  or  historical  sense,  but  all 
public  docoments  and  archives  whatever. 

LAW  PROMOTIONS  AND  APPOINTMBNTS. 

Raiph  Thomas,  Esq.,  of  the  Oxford  Circuit, 
who  was  called  to  the  Bar  of  the  Middle 
Temple  on  M af  6, 1831,  and  Biichard  Matthews, 
Bsq.,  ol  the  Northern  Cit cnit,  called  to  the  Bar 
by  the  aasM' Honourable  Society,  on  April  a5> 
isas.  ham^  been  promoted  to  the  degree  of  the 
Coif. 

LSCTVR&RB  AT  THE  INCORPORATBD   LAW 
BOCIBTT. 

J.  C.  Conybeare,  £sq,j  has  been  elected 
Lecturer  for  the  ensuing  year  on  Equity  and 
Bankmotcy ;  Richard  Garth,  Es(^.,  on  Common 
Law  ana  Criminal  Law;  and  Reginald  Walpok^ 
Esq.,  on  Conveyancing* 

MASTHS  IN  CHANCMY  AAOLITIOV  ACT.— 
COMPENSATION  TO  JUNIOS.  CLKJUCS  QM 
ESTXRXNU  MABTftilS. 

It  apDsara  that  a  petition  wns  prsssntad  is 
tho  Urd  ChaMeUoff  on  behalf  of 


the  j« 

derlu  of  the  Masters  ii4»  ratire  undar  ths 
ihct  16  &  16  Vict.  c.  80,  ssekang  cmupsmmr 
tion  for  the  diminatioB  by  the  loss  of  the  £ws 
between  their  present  emoluments  and  the 
amount  of  their  retiring  allowances.  His  Lord- 
ship <fisarisaed  the  petition  with  costs. 


998  Stiperior  Omrts :  Lord  Ckanedht.-^Lordi  JmIim.— JRottr. 

RECENT  DECISIONS   IN  THE  SUPERIOR  COURTS. 

AND    SHORT   NOTS8   OF    CA8B8. 


Dtmckley  ▼.  Dmekley.    Jvly  9>  10,  1852. 

APPEAL  FROM  CLAIM. — DEPOSIT.  —  BIGHT 
TO  BEGIN  WHEN  FROM  WHOLE  ORDER. — 
HUSBAND  AND  WIFE.  —  EQUITY  TO  SET- 
TLEMENT. 

Held,  that  a  deposit  must  in  future  be  paid 

on  an  appeal  from  a  claim. 
Held,  also,  that  the  right  to  begin  on  an  ap- 
peal Against  the  whole  of  the  order  upon  a 
claim  follows  the  ordinary  course  of  an  ap- 
peal from  a  decree  in  a  suit,  and  that  the 
plaintiff  is  entitled  to  begin. 
Held,  dismissing  with  costs,  an  appeal  from 
Vice-Chancellor  Knight  Bruce,  that  a  mar- 
ried woman,  who  had  been  separated  from 
her  husband  bg  a  decree,  a  nclensft  et  thoroj 
•  and  had  not  received  anything  from  him 
towards  her  support  since  such  decree,  was 
entitled  to  haee  settled  On  herself  and  chil- 
dren, as  against  the  assignees  of  her  hus- 
band, who  had  become  bankrupt,  the  t^hole 
of  a  sum  of  l,000i.,  which,  came  through 
her  relatioipii.  .        ,       ,  i     . 

It  appeared  in  thw  c^iSe^  wbicK  vt9A  ^^ 
appeal  frooi  «n  order  of  Vice-Chancellor 
Knight  Bruce  on  a  claim,  lliat  jtbe^plai^tiflT  biid 
obtained  a  decree  for  a  ctivorce  frpm.  \i^t  bus- 
band,  on  the  ffround  of  adultery^  but  .without 
alimo'&y,  and  l£at  a  ixkva  of  1,000^,  which  formed 
])art  of  her  father's  estate^  had  faljben  into 
possession  on  the  death  of  i  tenant  'for  life. 
The  husband  having  become  a  bankrupt,  hia 
assignees  claimed  the  fund.  The  Vice<>Cban- 
cellor  Knight  Bruce  having  ihade  an  order,  for 
a  settlement  (m  the  wjfe  and  ber  f^maily  against 
the  assignees,  upon  It  appearing  he  had  not 
contributed  since  (he  divorce  to  the  support  o( 
the  wife  and  children*  this  appeal  was  presented.; 
Bethell  and  heach  for  ,the  pl?dntiff^  were 
ruled  to  begin —thet  appeal  ^^V^  i^^^  .^^^ 
whole  ordeiTf ,  .    ;  ,    i         •  '     '  - 

Schomberg  and  Barloti  tor  the  assignees  and 

appeUants.  ,  .      .         '     "    «   v^  >■  -    -      ^' 

Gardner  v.  Jftarshafl^  H  Sim.  ^t5;  !BaU 
V.  Montgomery^  2  Ves..  J*  IQl ;  4  Bro.  C.  C. 
339;  Napier  v.  Napier,  I  Dru.  &  W.  40^; 
Scott  v.  Spash^ett,  3  M'N.  &  G.  699,  were  citexi, 
and  see  In  re  Cutler^  14  Beav*  -220. 

The  Lord  Chancellor,  after  having  directed 
that  in  future  a  deposit  must  be  paid  on  an  ap- 
peal from  a  claim,  said,  that  the  Court  had  a 
discretion  which^  under  such  circumstances  as 
the  present,  as  the  husband  had  not  contributed 
anything  for  a  series  of  years  towards  the  sup- 
port  of  nis  wife  and  family,  it  would  exercise 
m  favour  of  the  wife  and  her  family,  and  the 
appeal  was  therefore  dismissed  with  costs. 

July  7- — lit  re  Southampton  Charitin — 
Stand  over^  to  allow  trustee  opportunity  of  re- 
signing. 


July  I.^Seagrave  v,,  Pcye— Order  for  re- 
hearing. 

—  7.^Jn  re  Jtugby,  Wcnpiok^  and  Wor^ 
eester  Railway  Company,  eacparte  Preece  and 
another  — On  appeal  from  Vice-Chaoccllor 
Knight  Bruce,  Master's  order  varied. 

—  7,  8.— ill  re  Bank  of  Australia,  emarte 
Meux*s  executors  —  Judgment  of  the  Vice- 
ChanceUor  Knight  Bruce  afficmed,  wHbout 
costs. 

—  8.— r»  re  Same,  ejepar^e  Mobiu^o^-r-Tbt 
like.  ,  . 

—  8^  9.— 1»  re  St.  James*  Chh.  fxparlc 
Grreenway— Appeal  allowed  from  'Vice-Chi> 
cellor  Kni;(ht  Bruce,  without  costs. . 

—  9.— -KVmp  V.  i?oder— Appeal  from  Vir- 
Chancellor  Lord  Cranworth  dismissed,  ^ji'i.'-i 
coasts.    . 

—  g.f— Walter  v.  Se^e— Appeal  from  Vic:- 
Cl^ancellor  Knight  Bruce  dismissed,  with 
costs,  . 

'  —  |0.-r-)&*^wicj  V.  JUarlw-^Stand  over. 
-^  10.  — In   re*  C^fi^f/  — Application  for 
fca&ca*  corpu^f  refused,         J        .„    . 
L    : — ,  i^.-- Strong  hill  v^  An$tey—Appeh\  irom 
Vlce-taiancellor  Knight  Bruce  allowed. 

—  1^.  —  U  ^ff  Exeter  ChariHts  —  Stand 

pvtsr.  ■   '     •     •'  '^   ■'■  ;'';■'".' 

—  12.— /ii  re  Payne — Asisignces  fSfretlti  to 
make  affidavit  upon  in^lf ent's  refusal  to  do 
so  as  required  for  payment  of  compensation  as 
retired  Commissioner  of  Bankrupt. 

—  i2rj-lnreB^^m'an^0rdet  for' vest- 
ing stod^'in  other  trustees,  ^here  one  was  a 
lunatic.  .      .      ' 

—  12.— /»  re  Suitors*  FV«ttrf  —  Petltioti  bf 
junior  clerks  to  retiring  Masters  dismissed^  with 
costs. 

—  13.— /one*  V.  Price— Part  heard. 


July  7»—HartweU  v.  C<;/»m-*Appieai  fro» 
faster  oC  the  Rolls  dismissed^  with  .coats. 

— T  9*-^Ijord.  Ward  v,  Oxford,  W^rcestf 
wjuL  Wolvfirkampton  Railway  CoQ^aoy-^-Siand 
over. 

-^  8, 10. — 7&xparte  DMfawr,  £»  re  IM^ausr^ 
Adjudication  set  aside^  without  costs. 

—  9,  10,— jEx/wr/e  GuU,  in  re  GuZ/ -Ap- 
peal from  Commissioner  allowed  and  order  for 
Arsuclaas  qertiRcate* 

'    —  9,  10. — Kensit  v.  Stratford —- Cur.  ad» 
vulL 


i^afiter  of  t»t  KoUt. 

July  9*— J5«rZ  Lindsay  v.  Qreat  Nprthen 
Railway  Compon^— Injunction  granted. 

—  9.  —  Wiwuiett  v.   Ckurd  —  Injunction 
granted  k 

—  g.—Sargent  v.  Frfmoa/— Order  for  pro- 
duction of  documents,  &c. 


S^ferior  CmrUs  JMk.-^V.  C.  IWriMr.^F.  C.  JKlMdbriiqr. 


JnlyQ.— iV^f  y.  C/<iri#— Exceptions  aU 
lowed  to  Master's  report. 

—  12,— 5Arewf6tiry  aiii  BirsMi^Aam  JRott* 
way  Company  v.  London  and  North  WeMtem 
Railway  Company— StAud  over. 

—  9,  12, 13.— ITi^oji  ▼.  Jffa«i—  Bill  dis- 
missed. 

—  IS.Sltist.  EtUon^Cur.ad,  mlt 

—  13.— Ill  re,  London  Dock  Company,  ex- 
parte  H^de  and  others— Part  heard. 

pUt'CtisinttTiav  tturnet. 
iCMer(qrT..JCMiicrlfly.    JnlyS,  185d. 

WltL. —  CONSTRUCTION.  —  POWKR  TO  A*- 
POIN^  TO  eiflLDMK.— OUANftCBILBBBN. 

if  testator  gqve  to  his  mfe  the  whole  of  his 
real  and  personal  property  to  bring  up  and 
educate  hit  children,  and  when  they  should 
come  of  aye  to  settle  on  them  what  should 
be  ieemed  by  her  prudent,  reserving  to  her^ 
self  sufficient  maintenance.    There  was  a 
provisionfor  the  appointment  of  a  trustee, 
^  his  wife  should  marry  again,  and  a  dim 
rection  that  the  property  remaining  at  the 
death  of  his  w^fe  should  be  equally  divided 
among  his  children :   JHTeld,  (hat  an  ap- 
pointment to  one  of  the  daughters  for  l^e, 
qnd  after  her  death  to  her  children,  was 
had  so  far  as  related  to  such  ^randehudren, 
Thr  testator  In  this  cause  gave  to  his  wife 
tlie  whole  of  his  estate,  personal  and  real»  to 
biing  up  9Md  educate/  hijs  children^  and  wben 
tliey  should  come  of  age  to  fettle  oa  them 
what  should  he  deemea  h/  h^r  prudent,  re- 
serving to  herself  a,  sufficient  maintenance. 
And  the  testator  further  directed  that  if  his 
wife  should  again  marry,  his  friend  Mr.  Wm. 
Page  should  oe  trustee  for  his  children*  so 
that  his  property  might  not  be  suhject  to  the 
control  of  such  husband ;  and  sdso  that  the 
property  remaining  at  his  wife's  death  should 
De  equally  divided -among  his  childDen.    It  ap- 
pored  the  wife  made  an  appointment  under 
this  will  of  a  share  to  a  daughter  for  life,  and 
after  her  death  to  hor  ehildnM.    The  question 
was,  whether  the  appointment  to  such  grand- 
childreit  was  within  the  power. 

Sir  PF.  Page  IVood,  Anderson,  Sckothberg, 
and  Hkghes  appeared  for  the  several  parties. 

The  Vke  Chaneelhr  said,  the  trust  under 
the  will  was  to  educate  and  maintain  the  ch!)- 
dresf,  aiiid  to  appoint  to  them  only,  and  not  to 
Xrandchildren ;  and  that  the  appointment  in 
fiivour  of  the  latter  was  therefore  Dad. 

Joly  8.— Co/e  v.  Jft/ef— Bill  dismissed,  ^ith 

CMS. 

—  10.— Grtn^t  v.  Rowley — Cur,  ad.  mUt. 

—  12. — Viscount  Barrington  ▼.  lAddell-- 
Judgment  on  speciBl  ease  under  14  &  15  Vict. 
t.35. 

—  15, — C^Bfien  v.  CHftome— Stand  over. 

Vto'Ctmctniif  UliOvtrilfff. 

QiiMsv.  Gibson.    March  15;  June  12, 1852. 

WILL.  —  CONSTRUCTION.  —  BBQUB8T  TO 
WIDOW.— RIGHT  OF  DOWBR.— BLXOTION. 
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A  testator  bu  his  wiU  goM  spH^  chattsla 

and  leasehold  premises  to  his  wtfe  abso^ 

Wtelu,  and  then  devised  to  trustees  all  his 

freehold  messuages,  ^c,  and  all  the  rest 

and  residue  qf  his  leasehold  property  tm 

trust  to  pay  one  fourth  to  his  wife  and  the 

three  ather  44k  parts  as  therein  directed  : 

Held,  that  inasmuch  as  the  exercise  of  the 

wife's  right  to  dower  would  not  defeat  any 

part  of  the  will,  she  was  not  put  to  her 

election  between  such  right  and  the  ben^ite 

under  the  will. 

Turn  tesUtor,  Mr.  Gibson,  by  his  will,  after 

givinf^  certain  specific  chattels  and  leasehold 

premises,  to  his  wife  absolutely,  devised  all  his 

freehold  messuages,  lands  and  tenements  and 

all  the  rest  and  residue  of  his  leasehold  mes* 

suages,  tenements,  and  premises,  to  trustees  in 

trust  to  sell  the  same  and  stand  possessed  of 

the  proceeds,  after  paying  certain  legacies,  in 

trust  as  to  one-fourth  for  his  wife  absolutely, 

as  to  one  other. fourth  for  his  sister  and  her 

children,  and  as  to  the  other  two-founhs  for 

the  parties  therein  mentioned.    The  question 

for  decision  was,,  whether  the  widow  was  put 

to  her  election  between  her  right  of  dower  in 

the  tei^ator's  estates  devised  in  trust  for  sale, 

and  the  benefits  accruing  to  her  under  the  will. 

Sethell  and  Rogers  for  the  plaintiff;  Walher 

and  Bagaltay  for  other  parties ;  Uolt  and  F.  5. 

Williams  for  the  defendants. 

Cur,  ad,  vttU. 
The  Viee^Chancetlor  said,  the  doctrine  of 
election  was  the  same  in  regard  to  dower  as  to 
any  other  case,  and  that  the  person  who  was 
entitled  under  a  will  to  a  bequest  must  Rban- 
don  anv  interest  which  would  defeat  anr  gift 
before  ne  could  claim  thereunder,  and  nence 
the  widow  coul4  not  claim  dower,  if  that  claim 
would  defeat  any  portion  of  the  will.  As  that, 
however  was  not  the  case  here,  and  it  was 
clear  from  the  authorities  that  the  trust  for 
sale  was  not  inconsistent  with  her  claim : 
Chalmers  v.  Storil,  2  V.  &  B.  222 ;  Ellis  v. 
Lewis,  3  Harei  310/  and  there  was  no  inten- 
tion expressed  by  the  testator  to  exclude  his 
widow  fit>m  dower,  a  declaration  must  be 
made  that  she  was  not  put  to  her  election. 

July  S»-^Harpey  v.  Stracey — Judgment  in 
favdur  of  validity  of  appointment. 

—  8.— J»;re  F(trk  Club  Mutual  Loan  Society 
—Petition  for  winding  up  company  dismissed 
with  costs. 

—  9.-— In  re  IVaring's  Settlement— yLoxmgo 
settlement  held  void. 

—  13.— /»  re  Bilston  Curacy— Order  for 
payment  of  instalments  into  Court. 

—  n.—Harvey  v.  5/racey— Part  heard. 


■  See  Lawrence  v.  Lawrence,  2  Vern.  365 ; 
2  Freem.  234,  236;  3  Bro.  P.  C.  483;  Lemon 
V.  Lemon,  8  Vin.  Abr.  '*  Devise,"  p.  366,  pi. 
45 ;  French  v.  Davies,  2  Ves.  J.  572;  Strahan 
V.  Suiton,  3  Ves.  249 ;  Lord  Dorchester  v.  Earl 
ofJ^fingkam,  Coop.  319;  Brown  v.  Parry,  2 
Dick.  6S5 ;  JiicMo*  ▼.  Northeote,  3  Atk.  430, 
436. 
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July  7.— 1«  re  Direct,  Exeter,  Plymouth,  and 
.Devonport  Railway  Company,  eaparte  Hall — 
Order  as  to  costs. 

—  7*—Middleton  v-  Middleton — ^Judgment 
on  fur.  dirs. 

—  9 »^  Harrison  v.  Brown  and  others^  De- 
murrer  to  bill  allowed,  without  coats,  and  with 
leave  to  amend. 

—  1 0.—Jii  re  T^nkler^s  lhi8t:Estaie^(Met 
for  payment  of  arrears  of  annuity  oat  of  pro. 
ceeas  of  sale  of  estate. 

—  12.— Traill  v.  BirZ/— Part  iicafd. 

—  13. — Waters  y,  Wood^Jndgmmt  sat  io 
eenBtraction  of  will. 


^itrt  of  Quetiffr  Stm^. 

Lloyd  V.  Oliver.    May  4,  1852. 

<MIiI<  OF  SXCHAMOB.— niOORan  AGAINST 
DRAWKB  AND  ACCCrrOR  •«— FROMIfl0ORY 
NOTK. 

An  action  was  brought  on  the  following  m- 
strument : — "Two' months  after  diUe,  I 
promise  to  pag  F.  R.  L.,  or  ord^,  ths  sum  qf 
991'  1 5s.,  for  value  received,  Henry  O. 
To  John  Edward  O.,  Birmingham.*'  And 
it  was  indorsed— **  Accepted.  Payable  at 
Attwood 4-  Co*s.  John  EdwardO.:'*  Held, 
that  it  might  be  sued  on  by  an  indorsee  as 
a  bill  of  eaechangfi  or  a  promissory  note  as 
against  Henry  O.,  the  drawer,  and  as  a 
bill  of  exchange  as  against  Johm  Edward 
Q.,  the  drawee  and  acceptor, 

TJhib  was  ft  motion  for  a  rule  nisi  for  a  new 
triid  on  the  groond  of  misdirection  in  this 
action  which  wai  'brought  against  the  acceptor 
hf  the  indorsee  of  a  bill  of  exchange,  and  to 
which  the  defendant  pleaded  non-acceptance. 
It  appeared  that  the  instniment  was  as  fbl- 


BfOSICAL    WORK    TOR    ORATinTOVS    DIS- 
TRIBUTION. 

Held,  on  special  case,  that  the  mulliplyiag  of 
copies  of  a  musical  worh  for  gratuitoiu 
distribution  is  an  infringement  of  copyright 
under  the  5^-6  Vict,  c  45,  for  which  the 
owner  of  the  copyright  is  entitled  to  recover 
damages. 
This  wanaanedal  case  for  the  o{unianof 
this  Coort.    Tne  action  was  brought  to  re- 
cover damages  for  the  inlringement  of  the 
plaintiff's  copyright  in  one  of  Benedict's  part 
songs  called  The  Wre&th  hj  the  defendant, 
who  was  one.  of  ttm  aoimflilitee  of  the  liverposl 
PhiUumnonic  Society.  Jt  afipcavod  ihatapon 
that  society  proposing  to  perform  the  song  in 
question,  the  defendant  had  235  Uthqgpiphic 
copies  taken  off  of  the  work«  and  distributed 
them  gratuitously  among  the  members. 

Phipson,  for  the  plaintiff,  cited  USar  t. 
Taylor^  4  Borr.  9,303 ;  and  -refemd  to  s.  15 
of  the.5  &  6  Vict.  c.  46,  and  to  the  interpieta- 
taon  clause^  which  defined  ^copyright"  to 
mean  "  the  sole  and  exclusive  liberty  of  print- 
ing or  otherwise  multiplying  copies  of  any 
work  to  which  the  said  word  is  herdn  «p- 
plied.'* 

Willes,  for  the  defendant^  cited  Boosey  t. 
Juries,  6  £xch.  R.  MO. 

Cur.  ai.  wit. 
The  Court  he ld«  that  the  multiplying  copies 
for  gratuitous  distribution  by  the.  d«fen(w 
was  an  infringement  of  the  plaintiff's  copy- 
righty  and  that  he  was  therefore  entitled  to 
recover. 


"London,  July,  1851.  Two  months  after 
date,  I  promise  to  pay  Mr.  F.  R.  JUoyd,  or 
order,  the  sum  of  99 J.  15«.  for  value  received. 
Henrv  Oliver.  To  John  Edward  Oliver,  Bir- 
mingham." And  it  was  indorsed— "  Accepted. 
Payable  at  Attwood  &  tJo's.  John  Edward 
OBvcr." 

On  the  trial  before  Erie,  J.,  at  Weatminster, 
•on  29th  April  kat,  the  plamdff  obtained  a 
verdict. 

Gray,  in  support,  contended  the  inetrument 
was  a  promissory  note,  and  not  a  bill  of  ex* 
change. 

The  Court  held,  that  as  against  the  drawer 
the  instrument  might  be  treated  either  aa  a  pro- 
missory note  or  as  a  bill  of  exchange,  and  as  a 
bill  of  exchange  against  the  drmree  and  aC' 
ceptor.    The  rule  was  therefote  vefttsed. 


JKhvtSloY.Swahw.    Ajprill9,3r;M«y7,)B92. 

COFTRIOHT  ACT.— MtTLTIPLTmO  COPtRfl  Of 


(Coram  Crompton,  J.) 
Doe  dem.  King  v.  HoUnes.    Jidy  7, 1852. 

ZNSPJBQTION    OP    DOGDMSirini.  .^  14    &    1^ 

Vict.  c.  99. 

The  lessor  of  the  plaint^  in  an  actm  of 

ejectment  is,  even  before  joining  in  the 

Consent  Rule,   a  ^'Htigant'*   within  Of 

meaning  of  sect.  6  of  the  Evidence  Act,  th 

14  <5- 13  Vict.  c.  99,  but  the  Judge,  at  ih 

request  of  the  defendant  on  the  hearing  of 

the  application  for  inspection  and  eooy  of 

a  document  alleged  to  be  in  the  defenmC^ 

possession,  will  make  the  attorney  of  tU 

lessor  qf  the  plaintiff  undertake  to  ;w» 

wsiie  arul  cotisequently  also  join  tn  the 

consent  rule. 

Tius  was  a  sammow  takan  oat  by  the 

lessor  of  the  pkintiff  caUiog  on  &o  dafeoda^ 

tQ«how  cause  whf  itha  )saaor^«f '  tho  pbd&tifi 

should  not  ba  as  libeity  to  wapsci «ul  stakean 

examined  cqpy.  of  ibft  mnmgpmiiimmi^^ 

par^  under  whom  the  lessor  of  the  |^^ 

flaiiaftfi  to  bf>  flnlitii^di, 

Mr.  fV.  Hemngoseaatmi  for  the  defendant 
objected  that  Uie  lasmr  of  4li»  plaMiff  was  not 
a  "  litigant " .  within,  the  mcanmg  of  .^bcj^ 
ihnce  Act,  inasmuch  as  he  had  not  j<^^  J* 
the  consent  nde,  and,  imtil  the  lessortfPtM 
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ftUnfiff  does  that,  he  ie  not'  a  party  to  the 
came,  so  as  to  he  made  liable  to  pay  costs,  &c. 
The  learned  Judye  held  that  the  lessor  of 
the  plaintiff  waa  a  "litigant'*  within  the  mean- 
mg  of  the  dth  section  of  the  Evidence  Act,  but 
added  that  the  plaintiff'a  attorney  mast  under- 
take to  join  in  the  consent  role. 


2t6 

The  sammons  was  eventually  cRsmiBsed  A 
the  merits,  and  the  Judge  indorsed  on  the 
summons  (to  be  embodied  in. an  order)  an  un- 
dertaking on  the  part  of  the  attorney  of  the 
lessor  of  the  plaintiff  that  he  would  join  in  the 
consent  rule.  This  was  done  to  enable  the 
defendant  to  obtain  his  costs. 


ANALYTICAL  OICEfT  OF  CAaieS, 

mePtiltTftD   IK  ALL  TRX  COtHtTS. 


[Fof  the  previotis  Bections  of  tb^'DJirest  in 
Hub  Volmne,  see 

JPrwy  Cawicil:  Appeals,  p.  17. 

House  of  Lords :  Appeals,  p.  38.  . 
CovU  qf  Sqmify  t 

Constractiaa.o|  Statute9»  p.  104, 

Law  of  Attoineya  and.  Solicitors,  p.  126. 

CoQtributQiicfl  uodsr  the  WiodiiMMp  Act, 
p.U3.  --m-  f         » 

Law  of  Trustees^  p..l46i. 
Lunacy,  p,  186. 

Law  relating  to  Infants,  p.  186. 
law  ivlatOog.to  Chanties,  p*  203.] 

APPEALS  IN  BANKRUPTCY. 

AeV  OF  SANBRUPTCY. 

i  fl.  Dedlarttikm  of  insohmcy, — ¥iut  after  two 
*»«'**. — A  declaration  of  insohtncy  followed 
hy  tfiatfwiilim  two  moiiths,  Md  to  be  an  act 
of  baokniptcv  soflScient  to  support  another  fiat 
J»w«d  after  that  period,  on  the  annulling  of  the 
former  iat.  »sipMtf  Hutili,  in  re  Busst,  S  De 
6.  &.  8.  572. 

2.  PaUure  to  pay  or  seottre. — Fiat  qfter  two 
«»tt».— A  fiat  was  tned  out,  founded  on  an 
Mtiiaioi  to  payor  seoiro  a  debt  according  to 
«»  1  &  2  Vict,  c,  HO,  8.  8,  which  enacts,  that 
ioch  onrissioQ  ahaU  constitute  an  act  of  bank- 
laptcy,  provided  a  fiat  shall  issue  within  two 
BU>aths  after  the  default.  The  fiat  was  not 
■aed  oat  by  the  creditor  who  made  the  affida- 
vit of  debt,  and  was  afterwards  annulled  for 
wnt  of  prosecution.  A  second  fiat  then  issued 
««r  the  expiration  of  two  months;  Held,  that 
we  failure  to  pay,  &c.,  constituted  a  sufficient 
^  of  bankruptcy  to  support  the  second  fiat. 
Btparle  Parker,  in  re  Parker,  3  De  6.  &  S. 

3.  AbsenHng, — ^A  trader,  on  a  dissolution  of 
pvtnership,  left  at  the  phce  of  business  a  di- 
VKtion,  that  letters  were  to  be  addressed  to 
wat  aparticolar  p«»il*oftee,  at  a  shop. 

ne  cootinani^  partner  aflerwardci  instraeted 
ll^soUeitor  to  eall «  meeUng  of  creditors,  and 
^floitdlav  BMifiad  this  to  the  retired  partner, 
^■oniaiiher  taootbaed  the  meeting  nor  at- 
taiM  it :  HM»  that  witiier  0f  these  omiseions 

iBipar/e. 
580. 
Aini^iCATroi9. 


.,^,    act «of  iKiiikrtiptey. 


Remmmg  adfmdioaiiom.*-^urisdieiiou  of  Com' 
missioner, — Where  a  bankrupt  does  not  coa- 
teat  the  validity  of  an  adjudication  of  bis 
bankruptcy  before  a  Commissioner  within  the 
period  preaonhed  by  the-  X04th  aaction  of  the 
Act  12  &  13  Vict,  c.  106,  for  showing  cauae 
against  such  adjudication,  tbe  Commissioner 
baa,  after  Ibat  period,  no  authority  to  entertam 
aa  apphaalion  to  reviaw  the  adjudication,  either 
under  that  section,  or  under  the  233rd  seetion. 
Exparte  Carter^  in  re  Carter,  I  De  G.,  M'N.  8c 
G.  212. 

Atf  BNDIirG  APFIOATIT8. 

Where  a  petition,  and  the  affidavits  in  sup- 
port of  it,  had  been  wrongly  in  titled,  and  the 
petition  had  been  amended  under  an  order, 
the  Court  allowed  the  affidavits  to  be  taken  off 
the  file  to  be  amended.  Exparte  Burton,  mre 
Ford,  and  in  re  Harvey,  3  De  G.  &  S.  578* 

AI9N1U.LIMG  FIAT. 

1.  On  a  petition  presented  by  the  banknapt, 
with  the  consent  of  his  creditors,  to  tfae  Lord 
GhanoeUor,  eeekiag  to  amnil  the  fiat  issued 
against  him  previously  to  the  passing  of  the 
Bankrupt  Law  Consolidation  Act,  the  Lord 
Chancellor  gratkted  the  order  to  annul  the  fiat, 
bat  on  the  express  groimde  of  there  beinfr 
proceedings  pending.  In  re  Hansood,  I  H.H 
T.  572. 

i.  Special  petition  to  annul  for  want  of  prO' 
secution  not  required  because  petitioner  abroad. 
— ^The  circumstance  of  a  person  against  whom 
a  fiat  has  issued  being  abroad,  does  not  justify  a 
special  petition  to  annul  for  want  of  prosecu- 
tion, as  an  exparte  application  may  be  made  to 
dispense  with  his  signature.  Exparte  Ward, 
m  re  Ward,  3  De  G.  &  6.  579- 

3.  Gojif .— An  order  aunnlting,  with  cost8,.a 
fiat  issued  affainst  the  petitioner,  will  not  be 
extended  to  Uie  costs  occasioned  to  him  by  tbe 
tsauing  of  the  fiat,  other  than  those  of  the  pro- 
ceedings  under  it.  Exparte  Ward,  in  re  Ward, 
3De6.&S.  580* 

A.  Amsndiay  petiiion  to  onfia/  does  not  take 
it  out.tfMtaimtoryperiod."^A  petition  of  one  of 
the  bankimte  to  annul  the  fiat  was  wrongly 
intitled :  Hm,  that  the  Court  might,  after  the 
expiration  of  21  days  from  the  insertion  of  the 
advectiaement,  permit  the  title  to  he  amended, 
and  the  petition  to  be  served  on  the  other 
baakmptf  and  that  these  steps  .did  not  rendv 


^nknpt  Law  ConsolidatuM  Jot,  .lH$r^^4hit  aflaanflsd  petitiosiliaaw  jpraeeediss^aoai 
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10  be  precluded  by  the  lapse  of  the  21  days. 
Mxparu  Lord,  in  re  Lord,  3  De  6.  &  S.  6or. 

ARRANGBVSNT  WITH    OKBI^ITOltS. 

1.74-8  Vict.  c.  70,  $.  S.— Construction.^ 
Vesting  order. — Trustee-— ^e  8th  section  of 
the  Stat.  7  &  ^  Vict.  c.  70,  "for  Facifitatinff 
Airanf^ements  between  Debtors  and  Creditors,'* 
which  enacts,  that  upon  the  filing;  of  the  re- 
solution and  agreement'  therein-mentioned,  alt 
the  estate  and  effects  of  the  petitioning^  debtor 
shall  vest  in  the  trustee  (if  any  be  appointed) 
as  fully  as  if  such  trustee  were  an  assignee  in 
baokrupCcy, — has  not  necessarily  the  eflect  of 
vesting  in  the  trustee  all  the  estate  add  effeols 
of  the  petitiouiBg  debtor,  but  vests  onlv  so 
much  o/such  estate  and  eieets  as  tlie  debtor 
may  give  up  aud  th(i'  creditors  accept*  or  that 
part  of  the  estate  and  effects  in  respect  of  which 
the  trustee  is  appoiated-  Robins  v«  Hob(f4,9 
Here,  129. 

2.  Meeting  f^ crtdHm^.'^Fetoerio  mecepk  oar 
r^eet,  but  not  io  varg  agreeme^U.-'^be  second 
meeting  of  creditors  odnyetied  under  Um  4th 
flection  of  Um  7  &  6  Viet.  0*  70^  mw  accepl  or 
reject,  but  cannot  vanr.  the  terms  of  the  «gree»- 
ment  assented  to  by  the  first  meeting :  Sen^ifk 
Robins  v.  Hobbsk  9  Harei,  129. 

BILL  OF  8ALK. 

In  January,  1848^  A,  gave  B.  a  bill  of  sale 
of  his  household  iiirniturei,  to  secure  a  debt  due 
from  him  to  J3.  On  the  2l8t  February,  1849^ 
B.  took  possession  of  the  fncniture^  ana  adver- 
tised it  for  aaJe.  On  the  8th  of  March  follow- 
ing, a  petition  presented  by  A.,  under  the  In- 
flolY^Ql  Debtors'  Act.  for  protection  from  pro- 
cess was  filed. 

The  Vice-chancellor  held  that,  though  the 
bill  of  sale  was  unaffected,  yet  B.'s  right  to  re- 
tain possession  of  the  furniture  was  departed. 
.  The  Lord  Chancellor,  on  appeal,  directed  B, 
to  bring  an  action  to  try  his  right  to  the  furni- 
ture.   Parrott  v.  Congrete,  16  Sim.  579. 

BILI4  BY  AMIQNBB   IK   IftSOLVftNlCY, 

Creditors^  coMetit.— \  bill  by  an  assignee  in 
insolvency  need  not  allege  that  the  consent  of 
the  creditors  has  been  obtained  to  the  institu*' 
tion  of  the  suit.  Spooner  r.  Payne,  9  De  G.  & 
S.  439. 

CBUTIPICATB. 

1.  Bankrupt  Jjow  Consolidation  Act,  1849. 
^^Construction* — Refusal  qf  certificate. — Re- 

ring  decision  of  Vommissioner.-^A.  proceed- 
_  to  review  the  decision  of  a  Commissioner 
who  has  refused  a  certificate  under  the  39th 
section  of  the  Act  5  &  6  Vict.  c.  122,  is  not  a 
proceeding  for  the  continuance  of  which  pro- 
vision is  made  by  the  4th  section  of  the  Act 
12  &  13  Vict.  c.  106,  and  such  proceeding  can- 
not be  instituted,  except  on  one  of  the  grounds 
specified  in  the  207th  section  of  the  latter 
statute. 

The  expression  in  the  4th  section,  that  no* 
thing  in  the  Act  is  "  to  lessen  or  affect  any 
right,  title,"  &c.,  of  a  person  by  virtue  of  pro- 
ceedings under  then  existing  bankruptcies^  has 


reference  only  to  the  continuance  and  com- 
pletion  of  proceedings  affecting  the  adminiitn^ 
tion  of  a  bankrupt's  estate. 

In  1847*  the  Commissioner  refused  the  al- 
lowance of  a  bankrupt's  certificate  under  the 
39th  section  of  .the-Act  b&6  VkL  c.  122 ;  ia 
1861,  after  the  de^th  of  the  Gominissioner,  the 
bankrupt  appUed  to  his  successor  with  the 
view  of  having  the  matter  reheard,  alleging 
that  the  statement  of  the  opposing  creditor  oa 
the  occasion  of  the  refusal  was  partial  and  im- 
perfect ;  Held,  that  the  appdication  could  oolj 
be  made  under  the  provisions  of  the  207th 
section  of  the  Act  12  &  13  Vict  c,.106;  and 
that  inasmuch  as  the  refusal  of  the  certificate 
was  not  obtained  by  Mse  evidence  or  improper 
suppression  of  eviciBMe  or  by  fraud,  the  origi- 
nal decision. could  not  barevic'wed.  Ensrtt 
Higffinson,i»  r€  Higgmmn,  1  De  G.«  WK  ^ 
Q.204^        , 

2.  12  4r  la  Vioi.  €.  l06r-^OMtrw^mh  tf 
l9Btk  section.-^  A4f^rm»g  msetiaigfor  grfoUtsg 
eer$ifiwtte.--^iUld,  that  under  the  igsihscclioa 
of  the  Baikknipt  Jjaw  Consolidalioii  Act,  13  & 
13  Vid.  c  106»  whidh  pnMtides,  Uiat  ibnbwith 
after  the  bankrupt  shall  have  parsed  fail  hit 
examination,  the  Court  shall  appoint  a  pahiic 
sitting  for  the  allowance  of  ms  certificate,  at 
which  sitting  the  assignees,  or  any  creditor, 
havix^  given  thiee  dear  days'  notice^  may  be 
heard  in  opposition  to  such  certificate,  the 
Commissioner  was  justified  in  adjoumiog  audi 
meeting  on  the  application  of  a  creditor  d^ 
sirous  of  Opposing  the  granting  of  the  certifi- 
cate but  who  had  failed  to  give  the  three  dayi' 
notice.    In  re  Woods,  3  M^.  &  G.  269. 

3.  Conduct  as  a  frtfcfef.— ^<j*»i©«i*k— Aii<t- 
torney  employed  to  receive  money  and  pay  it 
to  the  client's  account  paid  it  to  his  own,  and, 
on  the  client  bringing  an  action,  vexatiouriy 
defended  it,  and  filed  a  bill  (which  was  dis- 
missed) to  restrain  execution.  Hewa8afte^ 
wards  found  bankrupt  as  a  scrii^ener :  Ileli> 
that  the  conduct  of  the  bankrupt  was  not  con- 
duct as  a  scrivener,  so  as  to  be  capable  of 
being  regarded  in  reference  to  the  allowance  of 
his  certificate.  Escparte  Spieer,  in  re  Matldatf 
3  De  G.  Sc  S.  601. 

4.  Bankrupt  Law  ConsoUdatim,  1^49.— <?«" 
stmetion  of  the  256M,257fA,  onrf  259^  *«/«Ofii. 
^Judgment  certificate. — The  Commissioner 
may,  on  the  occasion  referred  to  in  the  556th 
section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  (12  &  13  Vict.  c.  106,)  refuse  to 
grant  the  bankrupt  further  protection  on  other 
fpronnds  than  for  one  of  the  offenccfs  specified 
m  that  section. 

The  term  "  further  protection  **  m  the  257* 
section  is  not  exclusively  referable  to  cases  in 
which  further  protection  has  been  refined,  on 
account  of  the  commission  of  any  of  thj 
offences  specified  in  tbe  256th  section ;  ^nd 
the  certificate  in  the  form  contained  in  the 
schedule  B.  a.  to  the  act,  and  mentioned  in  the 
267th  section,  may  be  granted  where  furth^ 
protection  has  been  refused  on  other  groucds 
than  for  one  of  the  offences  enumerated  in4be 
256th  section. 
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The  words  "  tlus  enactment,''  in  the  259tb 
Kction,  are  not  referable  to  the  whole  act,  hut 
to  that  particular  sectbn  only.  Exparte  Stan- 
ton, M  re  Siaufon,  I  De  G.,  M*N..&  G.  2i4. 

Answer.  -^  Sufidi^Kcy.  —  A  defendant,  who 
became  bankrupt  after  the  bill  was  iitetl,  put 
in  an  answer,  (without  having"  obtained  any 
order  for  further  time,)  merdy  stating  the 
bankruptcy,  and  not  puTportin^  to  answer  any 
interrogatory  in  the  bill :  Heidi  not  a  case  for 
taking  the  answer  off  the  file  as  evasive. 
WkUe  V.  Hmcard,  2  De  0.  &  S.  5^3. 

In  the  caseoC  a  fiat  isnied  previously  to  cbis 
Stat,  la  &  i3  Viel.  cv  106>  and*  in  whick  the 
proceedings  hiid  not^bctBosdipleted,  the  Lord 
Chancellor  ordered  the  petitioning  credilor^if 
affidavit^' Bad ^ke  petdtion  for  the  flat,  to  be 
IHiodocedf0t:  t^  pnrpbsvefvbeinffsenroUed  and 
leaied^wSlii  a  tH^ht  thmr  nfodbctton  oh  th« 
trial  of  aa  aetaour,  in  whklt  th&  valtdif y  of  the 
fitt  was  tio  ibt'  decided.  In  ta  BkktM,  tU.it 
T.2»-   .         '       , 

'  ■  •     .  •   ■    •LidNj 

BiBo/e±t?»tf»pe;— Jte/arn  prowtfci*.— A  bill 
of  exchangfe  thus  'd^«^  :— "  Pay  C.  &  Co, 
7,500f.y  value  of  same,  which  place  against 
coffee  per  TJgilant?'  HeW,  tot  sufficient  to 
give  a  Iten  oh  Sie  Cofftc  for  the  amount  of  the 
bill.  Etparfe  tJdrrkthers,  Tn  re  Higginson,  3 
DcG.&S.  57d. 

afORTGAQB. 

-^^4.Qc(far.  ,uQt.,grafUid  whfire  ba^rupt  not 
persoaaUj/  tiahU  to  pay. — A  mortgagee  cannot 
ba?e  tU^  U£ual  order  where  the  bankrupt  ia 
not  the  Q^ortgagor  but  a  purchaser  of  the 
equity  of  redemption)  although  tbe  vetidors  of 
tKe  equity,  of  red&oiptioD,  .with  whoui  the 
bankrupt  ha^  (;ovenanted  to  pay  tbe  debt«  joiu 
in  the  petition^  and  pray  to  be  at  liberty,  after 
paying  tbe  de^clenc^j  to  prove  for  the  amount* 
Ei^le  KeighiUy,  %a  re  S^ockdaiet  3  De  G,  & 

2.  Sliaree  without  memorandum. — '  Costs,  *-^ 
abls-mortgaf^  by  deposit  of  shares  in  a 

oHc  company  without  written  menoot^andum. 
Id  entitled  to  his  costs^  on  evidence  of  cus- 
tom not  to. give  "written  memorandum.  Eoh- 
park  Mou^  i^  r^  jyavies.  3  Do  G.  &  S,  5^^» 

3.  Written  memorwiaum.  -•-  Subititution  of 
ftciiritff^—r,X  luaa  was  made  on  a  deposit  of 
agreements  for  building  leases,  with  a  written 
memorandum  ;  afterwards  the  leases  were  ob- 
Uised  and  deposited  in  lieu  of  the  agreements, 
bat  without  .apy  fresh  memoraoduoi :  Heidi 
^t,  on  the  usual  petition  of  the  equitable 
mortgagee  in  bankruptcy,  the  order  ought  to 
b&  mattt;  as  in  cases  of  no  written  memoran* 
ODm.  JRxpartfi  4nders^n,  Jn  re  A&k,  3  De  0.  & 
S.600.     ,.,.^ 

PKKSIO;r'Oi»  C0MMI8S1ONBII  0P'BA14)CRt;PT. 

l^as$€9  to  assignee  in  insolvency. — Refusal  of 
fifsignee  to  make  necessary  affidavit  to  procure 
W»es/.— The  annuity  awarded  as  compensa- 


tion to  a  Commissioner  of  Bankrupt,  whose 
duties  were  abolished'  by  the  5  &  6  Vict,  es 
122,  pisset  to  his  asngoee  on  his  insolvency. 

But  if  the  insolvent  will  not  make  the  affi- 
davit (required  by  the  order  for  payment  of  the 
annuity)  that  he  does  not  hold  any  office  of 
emolument,  &c.«  neither  the  Court  nor  the 
Lord  Chancellor  can  dispense  with  it;  and 
semble,  that*  in  the  existing  state  of  the  law, 
the  a^ignee  is  without  any  remedy  in  such  a 
cas.e,    S^pooner  y,  Payne,  2  De  G.  &  S.  439. 

PROOF* 

1.  Bond  givtn  in  emisideraOon  of  deliveriug 
up^90luntmryhtmd.'-^A  partner  in  a  bank  gave 
a  bond  to  bit  sister  in  perfomance,  as  it  was 
fllle)^,  >ef  apronrisf  voluntarily  made  to  their 
ftH[her«Bhia^aaath>bed.  The  sister  died,  having 
speeiflctilly  bequeathed  the  sum  aeeared  by  the 
bond.  ^The  bemkrUpt  gal«  the  legatees  fresh 
bonds  for  sums  amounting  together  to  the 
fln(iriy>seeiir^'4>f^e-dTiginal  bond,  in  consi- 
deration^! the  ^)im7  'Up  of  that  inatmmant. 
Six  yeHrfl  aftorwiards/  the  paartnere  in  the  bank, 
incladtilfg  ik*  obligor,  became  ha»krupt  i  and 
it^appeared  that^  at  the  times  of  both  the  trans- 
acflons,  the  irai^muflt  have  been  insolvent,  and 
that  the  obUgor  Blast  hav^  then  known  or  sus- 
pected this  to  be  the  case;  .but  that  the  trans- 
actions were  eu^ered  in^o  fairly,  and  without 
reference  t'o  diid  crrcumttatice.  There  was  no 
evidence,  ho\^ever^  of  atiy  i^otice  or  suspieion 
oh  the  part  of  tbe  obit^ees :  Held,  that  they 
were  entltlfed,  to;  prove  wpon  ihe  bonds.  Ea?- 
parte  Hookins,  %n  re  Cfundry,  3  De  G.  &  S. 
649.  .  '    "'    ,' 

C«8«  cited  in  the  ju(^gmeM*^  Kxpsfie  B«fTt,  19 
Ves.  2J8. 

2.  Ammity.  -^  Enrolment.  —  Documents  of 
title  were  deposited,  with  a  written  memoran- 
dum e:!^|U'ei^sinp  that  they  were  deposited  to 
secure  an  annuity,  also  secured  by  bond.  The 
bond  was  enrolled,  but  not  tjie  memorandum. 
The  Court  (kclined  to  direct  a  sale  of  the  pro- 
perty,' c6tti|H-Is«d  in  the  security.  Batparte 
Miller^  in  te.Smnn,  3  JDe  G.  &  S.  553. 

3w  Contingent, dfbL—Jnslalments.—A  trader, 
upon  his.dau^iiter's  ma^riaae,  covenanted  to 
pay>  so  long  as  the  intsnded  husband  and  wife, 
or  any  issue  of  the  marriage,  entitled  under  the 
provisions  of  the  settlement,  should  live,  such 
a  sum  as  with  the  annual  produce  of  any  pro- 
perly which  might  be  received  as  therein  men- 
tioned, would  amount  to  150/. ;  Held,  that  the 
payments  of  the  annuity  becoming  due  after 
the  issuing  of  a  fiat  against  the  trader  could 
not  be  proved.  Exparte  Evans,  in  re  Foster,  3 
DeG.  &8.361. 

4.  Contingent  debt. — Covenant  to  pay  pre^ 
mitms. — A  trader  covenamed  by  an  ante-nuptial 
settlement  tb  pay  the  premiums  on  certain 
assijjned  policies  of  Jnuurance  on  his  life,  or,  if 
he  failed  to  do  so,  to  repay  to  the  trustees  the 
amount  which  they  should  pay  in  resyiect  of 
Use  premiums;  On  bis  becoming  bankrupt, 
held,  that  the  traHees  could  not  prove  for  the 
amount  r6quired  by  the  offices  to  be  paid  to 
keep  up  the  policies  during  the  remainder  of 
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the  bankrupt'a  lifie.    In.  re  WhUmore,  3  De  G. 

^.  565. 

Casea  cited  io  the  judgment :  Exparta  Tindall, 
Mont.  46^;  Ezparte  Grundy,  Mom.  &  M. 
293;  Ex  parte  Lancaster  Canal  Company, 
Mont.  27  ;  Yallop  v.  Ebers,  1  B.  &  Ad.  698 ; 
Boorman  v.  Naab,  9  B.  &  C.  145;  Exparte 
Thompson,  Mont.  &  B.  219 ;  Atwood  7,  Par- 
tridge,  4  Bing.  209;  Exparte  Marshall,  1 
Mont.  &  A.  118 ;  3  D.  &  C.  1S9  ;  La  Coste 
T.  Gilman,  1  Price,  315 ;  Bennett  v.  Bunon, 
12  A.  &  E,  657, 

5.  Trustee.  ^  Proqf  vUhout  giving  up  se- 
curity.^A  partner  in  a  bank  drew  out  part  of 
a  balance  standinf^  to  the  account  of  trustees 
of  a  will,  under  which  he  was  interested,  with- 
out the  authority  of  the  trustees,  and  invested 
it  upon  a  canal  mortgage,  whieh  was  an  un- 
authorised security  :  Held,  on  the  bankruptcy 
of  the  bankers,  that  the  cestui  que  trusient  were 
entitled  to  prove  for  the  whole  of  the  balance, 
without  giving  up  the  canal  mortgage.  Ex^ 
parte  Biddulph,  in  re  Biddulphj  Exparte 
Barnewall,  3  De  G.  &  S.  587. 

6.  Call  under  Winding-up  Act. — Against 
separate  estate.-— The  amount  of  a  call  made 
upon  a  contributory  under  the  Joint-Stock 
Companies'  Winding-up  Act,  1848,  before  his 
bankruptcy,  may  be  proved  against  his  sepa- 
rate estate  by  the  official  manager,  although 
all  the  debts  of  the  company  are  not  paid  for 
which  the  contributory  is  liable.  Exparte 
Brawn,  in  re  Fenwick,  3  De  G.  &  S.  690. 

'  7.  Call  under  Winding-up  Act. -^  Previous 
consent  of  Master, — Where  the  direction  of  the 
Master  had  not  been  obtained  before  a  proof 
was  t^dered  by  the  official  manager  under  a 
bankruptcy,  but  no  objection  was  made  on 
this  ground  to  the  admission  of  the  proof  be- 
fore the  Commissioner,  and  the  Court,  on  ap- 
peal, was  satisfied  that  the  proceeding  was  not 
disapproved  of  by  the  Master :  Held,  that  it 
was  not  competent  to  the  assignees  to  object, 
on  appeal  from  the  Commissioner's  decision, 
that  the  Master's  approbation  had  not  been 
obtained  before  the  proof  was  tendered.  Ex- 
parte Brown,  in  re  Fenwick,  3  De  G.  &  S.  590. 

PROVISIONAL  A88I6NBB. 

Plea  of  insolvency.  —  Co-defendant.  —  After 
bill  filed  for  an  account,  and  appearance  en- 
tered by  two  of  the  defendants,  who  were  in 
partnership  as  solicitors,  one  of  them  took  the 
benefit  of  the  Insolvent  Debtors'  Acts,  aYid  the 
provisional  assignee  of  the  Insolvent  Debtors' 
Court  was,  by  order  of  that  Court,  appointed 
the  official  assignee  of  his  estate  and  efiects. 
Plea  filed  to  the  bill,  stating  that  fact,  and  that 
the  provisional  assignee  ou^ht  to  be  made  a 
party  to  the  suit,  was  allowed.  Sergrove  v. 
Mayhew,  2  H.  &  T.  218  ;  2  M*N.  &  G.  97. 

SPECIFIC   PBRFORMANCB. 

Plea  of  subsequent  bankruptcy, -^To  a  bill 
for  specific  performance,  a  plea  by  a  sole  de- 
fendant of  his  bankruptcy  subsequent  to  the 
bill  filed  was  allowed.  Lane  v.  Sndth,  14 
Beav.  49. 

Cases  cited  in  the  judgment:  Sergrore  ▼.  May- 


hew,  t  M'N.  dtG.  07  ;  lftH.&T.Sl»-$  Tuner 
▼.  Robinson,  1  Sim.  A.  St.  4. 

SUBRftKBBR. 

Petition  to  discharge  order  for  surrender  ob- 
tained by  incorrect  statement, -— A  bankrupt 
obtained  an  order  for  leave  to  surrender,  sad 
for  his  costs  to  be  paid  out  of  the  estate,  on  a 
petition  supported  by  his  affidavit^  stating, 
that  his  surrender  had  been  prevented  by  lua 
having  left  England  on  account  of  family  di«* 
agreements.  The  petition  was  unopposed.  On 
appearing  before  the  Commissioner  to  surren- 
der, he  was  examined,  and  stated  that  he  left 
England  on  account  of  his  embarrassments. 
The  assignees  thereupon  petitioned  to  have  the 
former  order  discharged ;  but  the  Court  re- 
fused to  discharge  it,  holding  that  the  circum- 
stance wotdd  be  property  regarded  when  tbe 
bankrupt  applied  for  his  certificate.  Exporte 
Pennell,  in  re  Turner,  3  De  6.  &  S.  555. 

TRADER  DEBTOR. 

Bond.—Examination.Semble,  that  the  79th 
section  of  the  Bankrupt  Law  Consolidation 
Act,  18499  <3oe6  not  render  it  imperative  upon 
the  Commissioners  to  require  a  trader,  sum- 
moned under  that  section,  to  enter  into  a  hood. 

Upon  such  a  summons,  if  either  the  trader 
or  the  creditor  tenders  himself  to  be  examined, 
his  examination  ought  to  be  taken.  But  it  is 
not  incumbent  on  the  Court  to  hear  any  other 
witness.  Exparte  Sheward,  in  re  Skeward,  3 
DeG.&S.609. 

TRADING. 

Builder, — A  barrister,  who  took  leases  of 
three  pieces  of  groisnd,  and  bailt*  houses  upon 
them  for  the  purpose  of  letting — Held  not  to  be 
a  builder  within  the  meaning  of  the  Bankrapt 
Laws ;  but  on  it  appearing  that  he  had  accepted 
a  bill,  addressed  to  him  by  the  description  of 
"builder,"  and  had  brought  an  action  for 
slander,  on  the  ground  that  the  word  com- 
plained of  injured  him  as  a  trader,  the  fiat  was 
annulled  without  costs.  Exparte  Stewart,  is 
re  Stewart,  3  De  G.  &  S.  557. 

TRAKSFBR  OF  DBBBNTURES  IN  COMPANY. 

Entry  in  books, — Assignee  of  bankrupt.—Bf 
a  local  and  personal  act,  transfers  of  deben- 
tures were  to  be  by  indorsement  by  deed,  and 
in  a  given  form,  and  were  to  be  entered  in  the 
books  of  the  company,  and  "  after  such  entry, 
but  not  till  then,  the  assignee  was  to  be  entitled 
to  the  benefit,"  Held,  that  this  did  not  apply 
to  a  transfer  by  act  of  law,  as  in  the  case  of 
bankruptcy.    Lane  v.  Smith,  14  Beav.  49. 

TRUSTS   OF   WILL. 

Pleadings. — Bankrupt.  —  Leaseholds.  —  The 
interest  of  a  bankrupt  in  leaseholds,  is  not 
finally  divested  until  the  creditors*  assignees  are 
chosen  ;  and,  therefore,  if  only  the  official  as- 
signee has  been  appointed,  the  bankrupt  cannot 
plead  his  bankruptcy  to  a  bill  filed  against  him, 
to  have  the  trusts  of  the  will  under  which  he 
took  the  leaseholds,  carried  into  execution* 
Turner  v.  Nicholls,  16  Sim.  566. 
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MAOTBRS  IN  CHANCERY  ABO- 
LITION ACT. 

AMON69r  tbe  earfiest  of  the  SCatntev  of 
die  Session  htefy  termiirated,  we  IbftTe  Uod 
before  ear  readers  (ante,  p.  211),  withotst 
ililrrenatioa,  the  important  Aet  by  whieh 
the  office  of  Masters  in  Ordinarj  in  Cl^an- 
oerj  is  aboHshecl,  and  tbe  greatest  practical 
dunge,  which  has  taken  place  in  our  recol- 
leetioii,  introduced,  not  merely  in  proeedore 
bat  in  the  constitution  of  the  Court  of 
Chancery. 

As  most  of  onr  readers  are  aware,  the 
Act  comes  into  actual  operation  on  the  first 
dij  of  Michaelmas  Term  next,  when  the 
two  senior  Masters^  Masters  Farrer  and 
Bnmg^ain  are  to  be  released  from  tbe  per- 
formance of  any  further  duty  as  Masters  in 
Ordinary,  and  the  Act  contemplates  that 
tbe  remainine  Masters  shall  retire  accord- 
ing to  senion^,  as  speedily  as  the  matters 
depending  before  them  can  be  wound  up. 
After  the  first  day  of  Michaelmas  Term,  no 
leference  is  to  be  made  to  any  of  the  Mas- 
ters, except  in  cases  where  tne  Court  may 
think  it  expedient,  by  reason  of  some  pre- 
vious reference,  and  in  cases  under  the 
fcint-Stock  Companies'  Winding-up  Acts. 

As  a  check  upon  the  dilatoriness  of  the 
parties,  it  is  also  provided,  that  if  the  Mas- 
ter, by  reason  of  the  conduct  of  the  parties, 
is  imable  to  dispose  of  any  matter  referred 
to  him,  he  may  report  to  the  Court,  and  if 
^e  parties  neglect  to  bring  his  report  to 
the  notice  of  the  Court  within  a  limited 
period,  the  Master  may  direct  it  to  be  done 
py  the  solicitor  to  the  Suitors*  Fnnd»  who 
is  to  be  reimbursed  oot  of  the  funds  in  the 
«nse,  or  by  the  parties^  as  ttie  Court  may 
thmkjust.1 


*  This  part  of  the  Act  is  now  hi  operation, 
ibAv  the  7tbv  8Ch,  and  9th  sections,  but  during 
Vol.  xliv.    No,  1,272. 


The  nnmistakable  object  of  the  Act  b  to 
get  rid  of  the  Mastera'  Office,  its  system  o# 
proeedore  and  cumbrous  machinery,  and  k 
nay  reasonably  be  expected  that  within  a 
rery  limited  period  this  object  will  be  com* 
pletely  effected.  The  truth  is,  that  the 
office  of  Master  in  Ordinary  had  outgrown 
the  purposes  for  which  it  was  created,  and 
instead  of  assisting  the  Lord  Chancellor 
and  enabling  him  to  perform  the  fbnctiona 
of  his  office  with  ease  and  rapidity,  it  acted 
only  as  a  dog  upon  the  wheels,  and  pre- 
vented the  Judge  from  coming  to  a  satisffae*^ 
tory  conclusion.  In  its  inception  nothsng 
could  be  more  reasonable  and  useful  than 
the  office  of  Master.  The  Master  sat  is 
Court  with  the  Chancellor,  heard  the  ease 
opened  and  argued,  and  took  ^m  the 
Chancellor's  lips  his  directions  how  in- 
quiries and  investigations,  which  eould  not 
be  made  conveniently  in  Court,  should  be 
conducted  out  of  Court,  and  then  reported 
to  the  Chancellor  the  result  of  thos?  inveatK 
gations. 

The  great  reform  contemplated  by  the 
Act  15  &  16  Vie:,  c.  80,  appears  to  be  little 
more  than  a  return  to  this  simple  course  of 
procedure  necessarily  modified  bv  the  altera- 
tions introduced  in  the  constitution  of  the 
Court.  The  original  business  of  the  Coovt 
of  Chancery  now  comes  for  the  most  part, 
not  before  the  Lord  Chancellor,  but  before 
the  Master  of  the  Rolls  and  the  Vice-Chan* 
cellors  in  the  first  instance,  and  as  the  pre- 
amble to  the  Act  of  last  Session  states,  it  is 
expedient  that  the  business  heretofore  dis- 
posed of  in  the  Masters'  Offices,  should  in 
future  be  transacted  *'by  and  under  the 
more  immediate  direction  and  control  '*  of 
those  Judges.     It  does  undoubtedly  occa- 


tbe  present  vacation  it  will  not  be  praettcable 
to  expedite  the  proceedings  to  any  eooaider* 
able  extant. 
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sionally  happen  that  matters  are  discussed 
in  open  Court,  before  the  Equity  Judges, 
which  could  more  conyeniently  be  heard 
and  disposed  of  by  a  Judge  sittijog.  at 
Chambers.  Those  case^,  however,  are  not 
perhaps  of  Tery  frequent  recurrence.  There 
IS  a  section  in  the  new  Act  empowering  and 
requiring  the  Master  of  the  Rolls  and  Vice- 
Chancellors,  "to  sit  at  Cbambtrs  fbr  the 
despatch  of  such  part  of  the  business  of 
the  Court  as  can,  without  detriment  to  the 
public  advantage  arising  from  the  discussion 
of  questions  in  open  Court,  be  heard  at 
Chambers,"  but  the  improvement  in  Chan- 
cery practice,  we  anticipate,  will  not  arise 
80  much  from  the  discussion  and  despatch 
of  business  by  the  Judges  at  Chambers,  as 
by  the  facilities  which  ^e  Sittings  at  Cham- 
bers afford  for  taking  the  opinion  and  direc- 
tions of  a  Judge  upon  intenocutorymfttters, 
without  the  expense  and  dek^  necessarily 
incidental  to  a  formal  applicatioii  to  the 
Court. 

The  Judges  cannot  give  less  of  their  time 
and  attention  to  the  Court  business  than 
they  now  do  (unless  additional  Judges 
are  appointed)  without  delaying  the  public 
business,  and  creating  evils  as  great  as  any 
that  the  new  Act  is  intended  to  remove. 
Unless  the  Court  business  should  diminish 
in  its  amount,  or  become  less  urgent  in  its 
nature,  which  cannot  be  reasonably  expected, 
the  Master  of  the  Rolls  and  the  Vice-Chan- 
cellors, we  apprehend,  can  afford  to  devote 
a  very  small  proportion  of  their  time  to  the 
Chamber  busuiess.^  The  time  thus  appro- 
priated, though  hmited,  may  be  most  use- 
fully applied.  It  will  be  in  vain  for  the 
Judges  to  endeavoiir  to  do  at  Chambers  all 
that  the  Masters  did  at  their  offices.  All 
that  the  Judges  can  be  expected  to  do,  and 
should  aim  at  doing,  is  to  direct  and  control 
their  clerks.  The  chief  clerks  are  in  fact 
substituted  for  the  Masters.  They  will 
henceforth  perform  all  the  functions  hereto- 
fore beneficially  exercised  by  the  Masters, 
without  being  inoumbered  by  n  machinery 
which  rendered  the  Masters'  Offices  a 
nuisance  rather  than  a  benefit. 

The  office  of  Master  in  Ordinary  had  be- 


'  The  business  which  the  Act  contemplates 
mav  be  more  conveniently  disposed  of  by  the 
Judges  at  Charoberi,  consists  of  applications 
for  time  to  plead,  answer,  or  demur;  for  leave 
to  amend  bills  or  claims  ;  for  enlarging  publi- 
cation, and  also  applicatipns  for  the  production 
of  documentB,  relating  to  the  conduct  of  suits 
or  matters,  the  guardianship  and  maintenance 
of  infants,  and  matters  connected  with  the 
management  of  property.     Vide  sect.  26. 


come  one  of  great  dignity  and  importance, 
to  which,  even  at  the  present  day,  a  conn* 
derable  salary  is  attached.  The  office  was 
therefore  an  object  of  ambition  to  men  of 
high  standing  at  the  B^r  or  closely  con- 
nected with  those  who  had  the  power  of 
dispensing  judicial  patronage.  The  conae- 
quence  has  been,  that  the  Masters  were 
above  their  work.  Instead  of  being  id- 
cillary  to  the  Judges,  they  were  sabstsn- 
tially  indepepdent  Judges,  whose  decrees 
were  subject  to  revision  upon  exceptions, 
which  was  nothing  inore  nor  less  than  an 
appeal  in  the  most  objectionable  shape. 

The  chief  clerfcs  are  to  be  selected  from 
a  different  class — a  class  including  the  ablest 
and.  most  experienced  men  of  business.  The 
Master  oif  the  Rolls  and  Vioe-ChancellorB 
respectively  are  to  appoint  two  chief  clerks, 
"  each  to  be  respectively  attached  to  eadi 
such  Judge,"  and  the  qualification  to  each 
chief  clerk  is  declared  (by  section  17)  to  be, 
that  "  he  shall  have  been  chief  clerk  to  one 
of  the  Masters  in  Ordinary,  or  have  been 
admitted  on  the  Boll  of  ^Ucitors  or  Attor- 
neys, in  one  of  tjie  Coprts  at  Westminster 
Hall,  and  practised  as  supk  solicitor  or  at- 
torney for  the  period  of  ten  years  at  Ua^t 
immediately  preceding  his  appointment^^ 
Messrs.  George  Whiting,  Henry  Leman,  and 
Charles  Pugh,  who  have  held  the  office  of 
chief  clerks  under  the  Masters  in  Ordinary^ 
are  specially  appointed  under  the  Apt  chief 
clerks  of  three  of  the  Equity  Judges,  but 
the  other  chief  clerks  are  to  be  nominated 
by  the  Equity  Judges  with  the  approbation 
of  the  Chancellor,  and  selected  either  from 
the  small  body  of  existing  chief  clerks  or 
from  the  Roll" of  practising  Solicitors  of  ten 
years'  standing.     It  is  expressly  declared, 
that  the  chief  clerk  shall  be  appointed  "for 
the  purpose  of  assisting  in  the  general  bu- 
siness of  each  Court  and  the  causes  and 
matters  belonging  thereto,'*  but  it  is  also 
provided  that  the  Judges  respectively  shall 
have  the  power  "  to  order  what  matters  and 
things  shall  be  investigated  by  and  before 
their  chief  clerks,  either  with  or  without 
their  direction  during  their  progress,  and 
what  matters  and  things  shall  be  heard  by 
themselves ;    and   if  the  Judge    shall   so 
direct,  his   chief  clerks  respectively  shall 
take  accounts,  and  make  such  inquiries  as 
have   usually  been  prosecuted  before  the 
chief  clerks  of  the  present  Masters,  and  the 
Judge  shall  give  such  aid  and  directions  in 
any   such   account  or  inquiry  as    he  may 
think  proper."     It  is  also  provided,  that  in 
any  proceedings  to  be  taken  before  him  the 
chief  clerk  shall  have  full  power  *'  to  issue- 
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idrertisements.  to  summon  parties  and  wit- 
nesses, to  administer  oaths,  to  tdce  affida- 
vits and  acknowledgments  (other  than  ac- 
kaowledgments  of  married  women,)  and 
when  so  directed  by  the  Judge  to  whose 
Court  he  is  attached,  to  examine  parties  and 
witnesses,  either  upon  interrogatories  or 
nW  voce  as  the  Judge  shall  direct." 

The  directions  given  by  the  Judge  touch- 
ing any  proceedings  before  the  chief  clerk 
•re  to  require  no  particular  form,  but  the 
result  is  to  be  stated  in  a  ahort  certificate, 
and  not  embodied  in  a  formal  report  unless 
80  directed,  and  the  approval  of  the  Judge 
to  the  certificate  is  to  be  testified  merely  by 
his  signature,  and  no  exceptions  shall  lie  to 
any  certificate  or  report  of  the  chief  clerk, 
hot  within  a  limited  time  the  opinion  of  the 
Judge  may  be  taken  upon  any  particular 
matter,  or  upon  the  general  result  of  the 
proceeding  when  brought  to  a  conclusion 
by  the  chief  clerk. 

Each  chief  clerk  is  to  have  a  junior  clerk, 
to  be  also  appointed  by' the  Jucfge,  and  the 
salary  of  the  chief  clerk  is  to  be  1,200/., 
with  power  to  the  Lord  Chancellor  to  in- 
crease it  to  1 ,500/.,  whilst  the  junior  clerk 
is  to  have  250/.,  which  may  be  increased  to 
300/. ;  and  in  case  of  permanent  infirmity 
disabling  from  the  due  execution  of  his  office, 
the  chie^ clerk  and  junior  clerk,  respectively, 
may  npon  resignation  and  by  the  order  of 
the  Lord  Chancellor,  have  an  annuity  not 
xxceeding  two-thirds  of  the  yearly  salary. 

Such  is  an  outline  of  the  simple  scheme 
about  to  be  substituted  for  the  Masters' 
Office.  It  is  an  important  experiment  about 
to  be  tried  for  the  correction  of  an  admitted 
eril.  It  has  been  generally,  if  not  uni 
Tersally  felt,  that  the  abuses  which  had 
grown  up  in  the  system  of  procedure  in  the 
Masters*  Offices,  could  not  be  efiTectually 
remedied,  without  sweeping  awav  the  office. 
Much  that  was  practically  useful  in  its  con- 
struction is  preserved*  That  which  was 
done  indirectly  and  in  the  name  of  the 
Master  by  the  chief  clerk, will  now  be  done 
directly  under  a  full  sense  of  responsibility, 
'Rie  suitors  and  the  Judge  will  be  brought 
Bearer,  and  the  practitioner  will  act  with 
the  satisfaction  and  confidence  caused  by 
the  codviction,  that  the  proceedings  are 
under  the  superintendence  and  control  of  a 
loind  accustomed  to  business,  and  not  unin- 
formed upon  the  details  of  practice. 

Under  all  the  circumstances,  it  appears 
to  be  the  mam'fest  duty  of  the  Legal  Profes- 
sion to  afford  their  cordial  assistance  in  en- 
^vooring  to  bring  to  a  successful  issue  an 
^periment  ia  which  the  public  is  so  deeply 
mterested.  


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

lUPROVKMXNT  OF  THB  JURISDICTION  OF 
EUUITY. 

15  &  16  ViCT.  c.  86. 

Practice  of  engrossing  bills  on  parchment 
dbcontinued»  and  a  printed  bill  to  be  filed 
instead;  s.  1.  ^ 

Writs  of  subpoena  and  summons  to  be 
fiboUshed ;  s.  2. 

Defendants  to  be  served  with  a  printed 
bill  in  lieu  of  the  writs  of  subpoena  and 
summons ;  s.  3. 

The  filing  and  service  of  a  printed  bill  or 
claim  to  have  the  same  effect  as  the  filing 
aikd  issuing  of  writs  of  subpoena  and  sum- 
mons; a.  4.. 

The  service  of  printed  bill  to  be  effected 
p^  writs  of  subpoeoA  heretofore ;  s.  5. 

Written  oopies  of  bills  may  be  served 
in  certain  cases  upon  plaintiff  undertaking 
to  file  a  printed  copy  in  14  days ;  s.  6. 

Plaintiff  to  deliver  printed  copies  of  bill 
or  claim  at  rate  prescribed  by  Lord  Chan- 
(5elior;.8,  7.. 

Provisions  as  to  filing,  &c.,  prints  of  ori- 
ginal bill  extended  to  amendments.  In  cer- 
tain oases  a  printed  bill  may  be  wholly  or 
partially  amended ;  s.  8. 

Power  to  Lord  Cbaneellor  to  revive  -the 
present  practice  aa  to  filing  of  bills,  &c. ; 

8.9. 

Bills  of  complaint  to  oontun  concise  nar- 
ratives of  material  facts,  &c.,  divided  into 
numbered  paragraphs,  but  not  to  contain 
interrogatories ;  s.  10. 

Person  whose  name  is  used  as  next  friend 
of  any  infant,  &c.,  in  any  suit,  &c.,  to  sign 
a  written  authority ;  s*  1 1 . 

Interrogatories  to  be  filed  in  Record 
Office  by  plaintiff  within  time  prescribed  ; 
8.  12. 

Defendants  may  answer  without  leave 
within  the  time  now  allowed,  though  not 
required  80  to  do  by  plaintiff ;  but  after  that 
time  defendant  must  have  leave ;  s.  13. 

Defendant's  answer  may  contain,  not 
only  answers  to  interrogatories,  but  state- 
ments material  to  his  case ;  s.  14. 

Plaintiff  may,  on  expiry  of  time  for  an- 
swering, but  before  replication,  move  for 
a  decree  or  decretal  order.  Affidavits  may 
be  filed;  s.  15. 

Court  may  refuse  or  grant  such  motion, 
or  make  order  for  further  prosecution,  &c, ; 
8.  16. 

Practice  of  excepting  to  bills,  answen* 
&c.,  for  impertinence  abolished.  Proviso 
as  to  costs;  8..17. 
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Court  or  ^dge  xni^  order  defendant  to 
produce  docaments,  &c.,  on  oath;  s.  18. 

Ib  certain  eases  defendant^  after  answer, 
may  file  interrogatories  for  examination  of 
plaintiff.  Defendant  nay  exhibit  a  cross 
hill  instead  of  filing  interrogatories  ;  s.  19. 

Upon  apjpHcation  of  defendant  after  an- 
swer, plaintiff  may  be  required  to  produce 
documents  on  oath  ;  s.  20/ 

Practice  of  issuing  Commissions  to  take 
answers,  &c.,  within  the  jurisdiction  of  the 
Court  Polished ;  s.  21. 

Pleas,  declarations,  &c.,  in  Chancery, 
bow  to  be  sworn  and  taken  in  Scotland, 
Ireland,  the  Channel  Islands,  &€. ;  s«  22. 

Penalty  for  falsely  swearing,  &c. ;  s.  23. 

Penalty  for  forging  signature  or  seal  of 
Judge,  &c  empowered  to  administer  oaths 
under  this  Act;  s.24. 

Answers,  &c.,  to  be  filed  without  oath  of 
messenger;  25. 

Issue  may  be  joined  by  filing  replication 
as  at  present;  6.26. 

Defendant  not  having  been  required  to 
answer,  and  not  answering,  may  move  for 
dismissal  of  bill  for  want  of  prosecution ; 
a.  27. 

l^actice  of  Court  as  tc^  and  mode  of  ex 
amining  witnesses,  abolished.     Court  may 
order  particular  witnesses  to  be  examined 
upon    interrogatories   as    now    practised ; 
s.  28. 

Plaintiff,  where  suits  by  hill  at  issue, 
may  give  notice  to  defendant  to  adduce  evi- 
dence orally  or  hv  affidavit;  s.  29. 

Evidence  may  be  taken  orally,  if  required, 
bat  the  Court  may  in  certain  cases  make 
an  order,  '&c. ;  s.  30« 

Witnesses  to  be  examined  by  one  of  the 
axaminers  of  the  Court  in  the  presence  of 
the  parties;  s.  31. 

Depositions  to  be  taken  down  in  writing 
and  read  over  to  the  witness,  who  shall  sign 
the  same  in  presence  of  the  parties,  hut  if 
be  refuses  to  sign,  examiner  may,  and  state 
any  special  matter  he  may  think  fit ;  s.  32. 

If  parties  refuse  to  be  sworn  or  to  answer 
any  lawful  questions,  the  same  course  to  be 
pursued  as  is  now  adopted.  Proviso  as  to 
witness  demurring  to  questions ;  s.  33. 

Original  depositions  to  be  transmitted  to 
the  Becord  Office,  and  filed ;  s.  34. 

Commission  for  examination  of  witnesses 
dispensed  with,  and  examiner  empowered  to 
administer  oaths ;  s.  35. 

Affidavits  as  to  particular  facts,  &c.,  may 
be  used ;  s.  36. 

Affidavits  to  be  divided  into  paragraphs 
numbered ;  s.  37. 

ETidence  oral  or  by  affidavit,  on  both 


sides,  to  be  closed  within  time  prescnbedby 
general  oider.  Witaesacs  by  afidavit  to 
be  sn^eet  to  «nl  croaa-axaminaliin,  sad 
afterwards  to  re^exaniauitiog.  'Witnesees 
bound  to  attend.  As  toexpeoses atteadiBg 
cross-examinations,  &€* ;  a.  ^. 

Court  may  require  the  inroduction  and 
oral  examination  befai«  ita^  of  an j  wit- 
neasea,  &c.,  and  determine  |iayroeBt  of  the 
costs;  a.  39. 

Any  party  in  a  canae  may  by  subpoena 
require  attendance  of  any  wilnesa  before  an 
examiner;  s.  40. 

Evidence  subsequent  to  bearing  to  be 
taken  the  same  as  prior  to  bearing;  s.  41. 

Defendant  not  to  take  obiecti(on  for  wut 
of  parties  in  any  case  to  wbush  rules  herein 
set  fortli  shall  extend ;  a.  42. 

Practice  of  setting  down  a  cause  on  ob- 
jecdoB  for  wmt  of  parties  abolished ;  s.  43. 

Court  may  proceed  in  any  suit,  &c.,  with- 
out representative  of  deemed  person,  or 
may  appoint  one ;  s.  44« 

Creditor,  &c.,  may  summon  executor,  &c., 
to  show  cause  why  an  order  for  adminiitn- 
tion  of  personal  estate  should  not  be  gnated. 
Power  to  Judge  to  order  administration  of 
such  estate ;  s.  45. 

Copy  of  summons  to  be  filed  in  Becord 
Office  of  Court;  6.46. 

Creditor,  &c.,  may  obtain  an  <»'der  ks 
administration  of  real  estate ;  s.  47. 

Court  may  direct  sale  of  mortgaged  pio- 
perty  instead  of  a  foredosureon  sxxh  terms 
as  it  may  think  fit ;  s.  48. 

Suit  not  to  be  dismissed  for  misjmnderof 
plaintiffs,  but  Court  may  modify  its  decne, 
according  to  special  circumstances  ;  s.  49. 

No  suit  to  be  objected  to  because  obIj 
declaratory  order  sought ;  s.  50. 

Court  may  decide  between  some  of  A« 
parties  without  making  other  interested 
parties  to  the  suit.     Proviso  ;  a.  51. 

In  case  of  abatement,  &c.,  of  suit,  an  order 
may  be  made,  which  shall  have  same  effect 
as  a  bill  of  revivor ;  s.  52. 

New  facts,  &o.,  after  oommencement  of 
suit,  to  be  introduced  as  amendmenta  to  bill, 
&c. ;  s.  53. 

Where  account  required  to  be  taken. 
Court  may  give  special  directi#iiv  aa  to  the 
mode  of  taking  same ;  s.  54. 

Court  may  order  real  eatate^  to  be  sold,  if 
reouirfid  *  a«  55 

jBefore'sak  of  eatote>  abstract  of  title  to 
be  laid  before  some  conveyancing  counsel. 
Time  for  delivery  of  abstract  to  be  apeeified 
in  conditions  of  sale  ;  s.  56. 

Where  real  or  personal  property  is  the 
subject  of  proceedings.  Court  maf  aUow  to 
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p«tiespat«r  tiw  wiMleofdie  ntniiud  in- 
CODM;  ft*  57* 

Practioe  as  to  injmtctloiw  to  stej  pro- 
oee£ogs  at  law  tobe  asnmilated  to  practice 
as  to  special  iiuimctioas  ;  s.  58. 

AjMwer  of  defeodant  on  motion  for  in- 
juDdioa  or  Kceivw,  &c.»  to  be  Kgavded  as 
laitfdafit;  B.S9. 

In  CMC  dKreotson  aa  to  praotiee,  &o^  fwt 
Mowed,  Court  wmy  nake  order  and  award 
costs;  s.  60. 

Coort  of  Chanoeiy  not  to  direct  cases  to 
be  stated  for  opinions  of  Court  of  Common 
Law,  bat  to  dedde  the  same ;  s.  61. 

Couit  aaaj  determiM  legal  title  of  party 
sseking  relief  witkoiit  vniaiii^  paities  to 
pioosed  to  law ;  a*  62* 

Lord  l^uinoeUor  and  Jndgea  to  make 
general  roles  and  ordera  for  carrying  par- 
poses  of  this  Act  into  effect ;  s.  63. 

Sock  geaeral  rules  or  ordera  to  be  laid 
before  Parliament ;  s.  64, 

Poller  to  Laid  Cfaaaodkr  to  increase 
salaries  of  examiners.  If  examiiier  decline 
to  continue.  Lord  Ckaocettor  may  order  a 
certam  amraity  to  be  paid  to  htm ;  s.  65. 

GoQStructioii  of  terms ;  s.  66. 

Commencement  of  Act  from  and  after  1  st 
Nofember ;  a.  67. 
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SdMdule  to  tlus  Act,  witk  aaoh  variatioDs  as 
circwnalances  may  require,  such  printed  bill 
of  compbuat  or  claim  so  to  be  served  betag 
previously  stamped  with  a  proper  stamp  by  one 
of  tbe  clerks  of  records  and  writs*  iodmtinK 
the  filing  of  such  bill  of  complaint  or  daim,  and 
the  date  of  the  filing  thereof. 

4.  The  filing  of  a  printed  bill  of  complaint 
■r  claim  in  tbe  saai  Court  ahaU  hare  the 
same  effect  as  the  filing  of  a  bill  of  comjplaint 
or  claim  in  the  said  Coart.  and  the  issuing  of 
a  aabpcsna  or  writ  of  summons  thereon  re- 
spectively, now  have,  and  the  service  upon  the 
defendant  of  a  printed  bill  of  complaint  or  of  a 
chum  eo  filed,  with  such  indorsement  thereon, 
so  stamped  as  aforesaid,  shall  have  Uie  same 
effect  as  the  service  on  him  of  a  writ  of  sub- 
poena or  writ  of  sammoas  respectively  aow  has, 
and  shall  entitla  the  plaintiff  in  such  suit  to 
sach  remedies  for  de£auU  of  appearance  aad 
otherwise  as  he  is  now  eaiitled  to  in  case  of 
due  and  proper  service  of  a  sobpseoa  to  appea^ 
to  and  answer  a  bill  of  complaint  or  of  a  arrit 
of  summons  upon  a  claim. 

5.  The  service  upon  aoy  defendant  of  a 
printed  copy  of  a  bill  of  oomplaiat  or  of  a  claim 
in  the  saia  Court  shall  be  effected  in  the  same 
manner  as  service  of  a  writ  of  aubposaa  to  i^- 
pear  to  and  answer  a  bill  of  complaint  is  now 
effected,  save  only  that  it  shall  not  be  necessary 
to  produce  the  oriKinal  bill  or  claim,  which  will 
be  on  the  files  of  the  Court;  provided  that  the 

I  Court  shall  be  at  Hberty  to  direct  substituted 
I  service  of  sack  printed  bill  or  claim,  in  such 
of  the  manner  and  in  such  cases  as  it  shall  think  fit. 

6.  Notwithstanding  the  provisions  bersin- 
A  A  ^  ^  :i«ti.*  ^  ^  ^  before  contained,  tbe  clerlu  of  records  and 
Ad  Act  to  amend  the  Practice  and  Course  of  ^.^  ^f  the  said  Court  may  receive  and  &\e  a 

Pmceedmg  mthe  High  Court  of  Chancenr.    ;  ^^tten  copy  of  any  biU  of  complaint  prayiuR  a 
list  July,  1852. J      j  ,^^  ^f  injuoctioa  or  a  writ  of  ae  exeai  rtgno, 
Whersas  it  is  expedient  to  amend  tbe  prac-  i  or  filed  for  the  purpose  either  solely  or  among 
tice  and  coarse  of  proceeding  in  the   Hi^h   other  things  of  making  aa  infant  a  ward  of  the 
Goint  of  Chancery :  Gk  it  enacted  as  fdlows : — '  said  Court,  upon  the  pecsoaal  undertakinff 
1.  Prom  and  afbsr  the  time  hereinafter  ap-  of  the  plaintiff  or  his  solicitor  to  file  a  printed 
pemted  for  tiie  commencement  of  tiiis  Act,  the  |  eopy  of  such  bill  within  14  days,  and  every  bill 
pracAke  of  engrossing  on  parchment  bills  of  I  of  complaint  so  filed  shall  be  deemed  and  taken 
eomptaaat  or  claims  to  be  filed  in  the  said  |  to  have  been  filed  at  the  time  of  filing  the 
Comt,  aad  of  filing  each  eagrsesmeot,  shall  |  written  copy  thereof ;  and  a  written  copy  of 
be  discontinued ;  and  the  clerka  of  record  and  any  such  bill  of  complaint,  stamped  as  store- 
writs  of  the  said  Court  shall  receive  and  file  a  said,  and  with  such  indorsement  thereon  as 
printed  bill  of  complaint  or  claim,  in  lieu  of  an  \  aforesaid,  msy  be  served  on  any  defendant 
en^ossment  thereof,  hi  like  manner  as  they  |  thereto,  and  such  service  ^all  have  the  same 
iK)w  recrive  and  fits  audi  engrossasent.  I  etfect  as  the  service  of  a  printed  copy. 

3-  Tbe  writ  ef  snbpesna  to  appear  to  and  .  7.  The  pkintiff  in  any  suit  to  be  commenced 
doswer  a  bill  of  oomplaiaa  in  the  said  Court,  |  in  the  said  Court  after  the  time  hereinafter  ap- 
sad  die  writ  of  sommons  upon  a  claim,  shall ;  pointed  for  the  commencement  of  this  Act  shall 
Kspeetively  be  abolished.  be  bound  to  deliver  to  the  defendant  or  his 

3.  In  lieu  of  serving  the  defendant  to  a  bill  solicitor,  upon  application  for  the  same,  such  a 
of  complaint  in  the  said  Court  with  a  writ  of ;  number  of  printed  copies  of  his  bill  of  com- 
•ubpoena  to  appear  to  and  answer  the  same,  plaint  or  ckkn  as  he  shall  have  occasion  for, 
and  in  lien  of  serving  the  defendant  to  a  claim  i  upon  beiag  paid  for  the  asms  at  such  rate  as 
in  the  end  Coort  with  a  writ  of  sammoas  upon  i  shall  be  prescribed  by  any  Ksneral  order  of  the 
VQch  dahn,  in  the  mode  and  according  to  the  ;  Lord  Chanoelk>r  in  that  bebidt 

8.  Upon  the  amendment  of  any  bill  of  com- 
plaint or  claim  to  be  filed  in  the  said  Court  after 
tbe  time  hereinafter  appointed  for  the  com- 
,  menoement  of  this  Act,  the  proriaions  herein- 
A  the  form  or  to  the  offeet  set  oat  in  the  before  contained  widi  respect  to  filing  and 


Act!— 


are  the  aeotions 


pn^ce  nowadopSed  m  the  said  Cosnt  wsth  re^ 
maeetosack  writs  tespedively,  the  defend- 
sat  iAmA  be  served  wito  a  printed  bill  of  com- 
fbintar^IsM,  with  an  indorsement  thereon. 
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serving  and  detiyering  printed  copies  thereof 
shall,  so  far  as  may  he,  extend  and  he  ap- 
plicable to  the  bill  or  claim  as  amended :  Pro- 
vided that  where,  according  to  the  present 
practice  of  the  said  Court,  an  amendment  of  a 
Dili  or  claim  may  be  made  without  a  new  en- 
grossment thereof,  or  under  such  other  cir- 
cumstances as  shall  be  prescribed  by  any  ge- 
neral order  of  the  Lord  Chancellor  in  that 
behalf,  a  bill  or  claim  may  be  wholly  or  par- 
tially amended  by  written  alterations  in  the 
printed  bill  oi  complaint  or  daim  so  to  be 
filed  as  aforesaid. 
9.  It  shall  be  lawful  for  the  Lord  Chancellor 


require  any  answer  from  the  defendanf  or  tw 
one  or  more  of  the  defendants  to  the  bin,  rach 
defendant  or  defendants  may,  ^hoat  any 
leave  of  the  Court,  put  in  a  plea,  answer,  or 
demurrer  to  the  pkintiiPs  bill  Whhin  the  time 
now  allowed  to  the  defendant  for  demarrhig 
alone  to  a  bill,  or  within  suck  othtr  time  w 
shall  be  fixed  by  any  general  order t)f  the  l/wd 
Chancellor  in  that  behalf;  but  after  thai  time 
a  defendant  or  defendants  not  required  to  an- 
swer the  phdntiff's  bill  ^aD  not  be  at  fibeilj 
to  put  in  a  plea,  answer,  or  demurrer  to  the 
bill,  without  leave  of  the  Court;  provided  that 
the  power  of  the  Court  to  grant  further  time  for 


from  time  to  time  to  make  any  order  or  orders  pleading,  answering,  or  demnrring  to  any  bill, 


directing  that  the  provisions  hereinbefore  coa 
tained  as  to  prii^ng  or  otherwise  shall  be  dis- 
continued or  suspended  until  further  order, 
and  to  direct  that  all  or  any  of  the  present 
practice  as  to  the  filing  of  bills  and  claims,  and 
the  issuing  and  service  of  subpcenas  and  writs 
of  summons,  may  be  revived  and  come  into 
operation  as  if  this  Act  had  not  passed. 

10.  Every  bill  of  complaint  to  be  filed  in  the 
said  Court  after  the  time  hereinafter  appointed 
for  the  commencement  of  this  Act  shall  con- 
tain as  concisely  as  may  be  a  narrative  of  the 
material  facts,  matters,  and  circumstances  on 
which  the  i^ntiff  relies,  such  narrative  being 
divided  into  paragn^hs  numbered  consecu- 
tively, and  each  paragraph  containing,  as  nearly 
as  may  be,  a  separate  and  distinct  statement  or 
allegation,  and  •  shall  pray  specifically  for  the 
relief  which  the  plaintiff  may  conceive  himself 
entitled  to,  and  also  for  general  relief;  but 
such  bill  of  complaint  snidl  not  contain  any 
interrogatories  for  the  examination  of  the  de- 
fendant. 

11.  Before  the  name  of  an^  person  shall  be 
used  in  any  suit  to  be  instituted  in  the  said 
Court  as  next  friend  of  any  infant,  married 
woman,  or  other  party,  or  as  relator  in  any 
information,  such  person  shall  sign  a  written 
authority  to  the  solicitor  for  that  purpose,  and 
such  authority  shall  be  filed  with  the  bill,  in- 
formation, or  claim. 

12.  Within  a  time  to  be  limited  b^  a  general 
order  of  the  said  Lord  Chancellor  m  that  be- 
half, the  plaintiff  in  any  suit  in  the  said  Court 
commenced  by  bill  D:iay,  if  he  requires  an  an- 
swer from  any  defendant  thereto,  file  in  the 
Record  Office  of  the  said  Court  interrogatories 
for  the  examination  of  the  defendant  or  defend- 
ants, or  such  of  them  from  whom  he  shall  re- 
quire an  answer,  and  deliver  to  the  defendant 
or  defendants  so  reqmred  to  answer,  or  to  his 
or  their  solicitor,  a  copy  of  such  interroga- 
tories, or  of  such  of  them  as  shall  be  applicable 
to  the  particular  defendant  or  defendants ;  and 
no  defendant  shall  be  called  upon  or  required 
to  put  in  any  answer  to  a  bill  unless  interroga- 
tones  shall  have  been  so  filed,  and  a  copy 

hereof  delivered  to  him  or  his  solicitor,  within 
be  time  so  to  be  limited,  or  within  such 
further  time  as  the  Court  shall  think  fit  to 
direct. 

13.  Whether  the  plaintiff  in  any  suit  in  the 


upon  the  application  of  any  defendant  or  de* 
fendants  thereto,  whether  requved  to  answer 
the  bin  or  not,  shall  remain  in  ftdl  force/  aad 
shall  not  be  in  anywise  pmudiced  or  affected; 
provided  also,  that  if  the  Court  shall  gr»Bt  any 
further  time  to  any  defendant  for  pleading,  an- 
swering, or  demurring  to  the  bill,  the  plain- 
tiff's right  to  move  for  a  decree  under  the  pn^ 
visions  Hereinafter  contained  shall  in  (he  mean- 
time be  suspended. 

14.  The  answer  of  the  defendant  to  any  biS 
of  complaint  in  the  said  Court  may  coatom, 
not  only  the  answer  of  the  defendant  to  the  in- 
terrogatoriee  so  filed  as  aforesaid,  but  sueh 
statements  material  to  the  case  as  the  defend- 
ant may  think  it  necessary  or  advisable  to  set 
forth  therein,  and  such  answer  shall  ako  be 
divided  into  paragraphs  numbered  conseco* 
tively,  each  paragraph  contdidng  as  nearly  ai 
may  be  a  separate  and  distinct  statemenit  or 
allegation. 

15.  Tho  plaintiff  in  any  stnt  commenced  by 
bm  shall  be  at  liberty,  at  any  time  after  the 
time  allowed  to  the  defendant  for  answerioji 
the  same  shall  have  expired  (but  before  repli- 
cation), to  move  the  Court,  upon  such  notiee 
as  shall  in  that  behalf  be  prescribed  by  any 
general  order  of  the  Lord  Cnancdlor,  for  soch 
decree  or  decretal  order  as  he  may  think  him- 
self entitled  to ;  and  the  plaintiff  and  defend- 
ant respectively  shall  be  at  liberty  to  file  affi- 
davits m  support  of  and  in  opposition  to  the 
motion  so  to  be  made,  and  to  use  the  same  on 
the  hearing  ot  such  motion ;  and  if  such  motioa 
shall  be  made  after  an  answer  filed  in  the 
cause,  the  answer  shall,  for  the  purposes  of  the 
motion,  be  treated  as  an  affidavit. 

16.  Upon  any  such  motion  for  a  decree  or 
decretal  order  it  shdl  be  discretionary  with  the 
Court  to  grant  or  j:efuse  the  motion,  or  to 
make  an  order  giving  such  directions  for  or 
with  respect  to  the  ^rther  prosecution  of  the 
suit  as  the  circumstances  or  the  case  may  re- 
quire, and  to  make  such  order  as  to  costa  as  it 
may  think  right. 

17.  Thd  practice  of  excepting  to  bills,  an- 
swers, and  other  proceedings  in  the  said  Court, 
for  imperdnence  shall  be  and  the  same  is  here- 
by abolished :  Pirovided  always,  that  it  shall 
be  lawful  for  the  Court  to  direct  ^  eesU  oc- 
casioned by  any  impertinent  matter  introduced 
into  any  proceeding  in  Ae  said  Court  to  be 


•aidCourtcommencedby  bill  does  or  does  not  I  paid  by  the  party  introducing  the  same,  upon 
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application  beiog  made  to  the  Gonrt  for  that 
porpose. 

18.  It  shall  be  lawful  for  the  Court  upon  the 
appUcalion  of  the  plaintiff  in  any  anit  in  the 
said  Courts  whether  eonunencea  by  bill  or 
by  claim^  and  as  to  a  suit  commenced  by  bill^ 
whether  the  defendant  mayor  may  not  have  been 
required  to  anawer  the  bul,  or  may  or  may  not 
liaye  beei^  interrogated  as  to  the  posaeaaion  of 
documenta,  to  m&A  an  order  for  the  produc- 
tion by  any  defendant^  upon  oath^  of  such  of 
the  documents  in  his  possession  or  power  re- 
lating to  matters  in  question  in  the'suit,  as  the 
Coon  shall  think  right ;  and  the  Court  may 
deal  with  auch  documents,  when  produced^  in 
nuh  manner  as  shall  appear  just. 

19.  It  ahall  he  lawful  for  any  defendant  in 
any  suit,  whether  commenced  oy  bill  or  by 
duiB,  but  in  anita  commenced  by  hiH  which 
the  defieodant  is  required  to  anawer,  not  until 
after  he  shall  have  put  in  a  sufficient  answer  to 
the  bill,  and  without  filing  any  cross  bill  of 
discovery,  to  file  in  the  Recordf  Office  of  the 
Baid  Conn  interrogatories  for  the  examination 
of  the  plaintiff,  to  which  shall  be  prefixed  a 
concise  atateinent  of  the  subjects  on  which  a 
discovery  ia  8ou^t>  and  to  deliver  a  copy  of 
SQch  interrott^atoriea  to  the  plaintiff  or  his  so- 
licitor i  and  such  plaintiff  shall  be  bound  to 
answer  such  interrogatories,  in  like  manner  as 
if  the  same  had  been  contained  in  a  bill  of  dis- 
covery filed  by  the  defendant  against  him  on 
the  day  when  snch  interrogatories  shall  have 
been  tied,  and  aa  if  the  defendant  to  such  bill 
of  diseovery  had  on  the  same  day  duly  ap- 
peared; and  the  practice  of  the  Court  with 
reference  to  excepting  to  answers  for  insuf- 
ficwpcy,  or  for  acancbl,  shall  extend  and  be 
applicable  to  answers  put  in  to  such  inter- 
rogatories; provided  that  in  determining  the 
matei^lity  or  relevancy  of  any  such  answer, 
«  of  any  exception  thereto,  the  Court  is  to 
bave  Ti^rd,  in  suits  commenced  by  bill,  to 
the^tementa  contained  in  the  original  bill, 
and  m  the  answer  which  majr  have  been  put  in 
thereto  by  the  defendant  exhibiting  such  inter- 
rogatories for  the  examination  of  the  plaintiff, 
V)d  in  snita  commenced  by  claim,  to  tne  state- 
iDcnts  therein,  and  in  any  affidavits  which  may 
We  been  filed  either  in  support  thereof  or  in 
opposition  thereto:  Provided  also,  that  a 
defendant,  if  he  shall  think  fit  so  to  do,  may 
tthibit  A  croaa  bill  of  discovery  a^nst  the 
phintiff,  instead  of  filing  interrogatones  for  his 
tnmini^ltion. 

20.  It  shall  he  hiwful  hi  the  Court,  upon 
"M  application  of  any  defendant  in  any  suit, 
vl^ethcK  commenced  oy  bill  or  by  claim,  but 
St  to  snits  oommencecl  by  biH  where  the  de- 
feodant  is  required  to  answer  the  plaintiff's 
bin,  not  until  after  he  has  put  in  a  full  and 
wcient  anawer  to  the  bill,  unless  the  Court 
wall  make  anv  order  to  the  contrary,  to  make 
^  «rder  for  the  nroduction  by  the  plaintiff  in 
pica«iut,on,  oath,  of  supb  of  the  aocumenta 
^  bin. possession  or  power  relatipg  to  the 
"•ttsra  m  qvestion  in  the  suit,  aa  the  Court 
thatt  tiunk  right  ^  and  the  Court  may  deal 


with   such   docnmenta,  when   produced,   in 
such  manner  as  shall  anpear  just. 

21.  The  practice  of  tne  said  Court,  of  issn- 
ing[  commissions  to  take  pleas,  answers,  dit- 
claimers,  and  examinations  in  causes  and 
matters  pending  in  the  said  Court  shall,  with 
respect  to  pleas,  answers,  disclaimers,  and 
examinations  taken  within  the  jurisdiction  of 
the  Court,  be  and  the  same  is  hereby  abo- 
lished ;  and  any  such  plea,  answer,  disclaimer, 
or  examination  may  be  filed  without  any  fhr* 
ther  or  other  formalitv  than  is  required  m  the 
swearing  and  filing  of  an  affidavit* 

22.  All  pleas,  answers,  disclaimers,  exami- 
nations, affidavits,  declarations,  affirmations, 
and  attestations  of  honour  in  causes  or  matters 
depending  in  the  High  Court  of  Chancery,  and 
also  acknowledgments  required  for  the  purpose 
of  enrolling  any  deed  in  the  said  Court,  shall 
and  may  be  sworn  and  taken  in  Scotland  or 
Ireland,  or  the  Channel  Islands,  or  in  any 
colony,  island,  plantation,  or  place  under  the 
dominion  of  her  Majesty  in  forei|(fn  parts,  before 
any  Judge,  Court,  notary  public,  or  person 
lawfully  authorised  to  administer  oaths,  in  such 
county,  colony,  island,  plantation,  or  place  re- 
spectively, or  before  any  of  her  Majesty's  con- 
suls or  vice-consuls  in  any  foreign  parts  out  of 
her  Majesty's  dominions ;  and  the  Judges  and 
other  officers  of  the  said  Court  of  Chancery 
shall  take  judicial  notice  of  the  seal  or  signature, 
as  the  case  may  be,  of  any  such  Court,  Judge, 
notary  public,  person,  consul,  or  vice^connil, 
attachea,  appended,  or  subscribed  to  any  such 
pleas,  answers,  dlscltfmers,  examinations,  affi- 
davits, affirmations,  attestations  of  honour,  de- 
clarations, acknowledgments,  or  other  docu- 
ments to  be  used  in  the  said  Court. 

23.  All  persons  swearing,  declaring,  affirm* 
ing,  or  attesting  before  any  person  authorised 
by  this  Act  to  administer  oaths  and  take  de- 
clarations, affirmations,  or  attestations  of  ho-' 
nour  shall  be  liable  to  all  such  penalties,  punieh- 
ments,  and  consequences  for  any  wilful  and 
and  corrupt  false  swearing,  declaring,  affirming, 
or  attesting  contained  therein  as  if  the  matter 
awom,  declared,  affirmed,  or  attested  had  been 
sworn,  declared,  affirmed,  or  attested  before 
any  Court  or  persons  now  by  law  authorised  to 
administer  oaths,  and  take  declarations,  affir- 
mations, or  attestations  upon  honour. 

24.  If  any  person  shall  forge  the  signature 
or  the  official  seal  of  any  such  Judge,  notary 
public,  or  other  person  lawfully  authorised  to 
administer  oaths  under  this  Act,  or  shall  ten- 
der in  evidence  any  plea,  answer,  disclaimer, 
examination,  affidavit,  or  other  judicial  or  offi- 
cial document  with  a  false  or  counterfeit  signa- 
ture or  seal  of  any  such  Judge,  Court,  notary 
public,  or  other  person  authorised  as  aforesaid 
attached  or  appended  thereto,  knowing  the 
same  signature  or  seal  to  be  false  or  counterfeit, 
every  such  person  shall  be  guilty  of  felony,  and 
shall  be  liable  to  the  same  punishment  as  any 
offender  under  an  Act  passed  in  the  8  &  9 
Vict.,  intituled  "An  Act  to  facilitate  the  Ad- 
mission in  Evidence  of  certain  official  and  other 
documents/' 

o  5 
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S5.  Pleasy  answers,  diBcfaiinien,  or  examina- 
tions, whether  taken  by  commission  out  of  tbe 
jurisdiction  of  the  said  Court  or  otherwise,  may 
be  filed  without  the  oath  of  a  messenger,  and 
any  alterations  made  therein  prerionsly  to  the 
taking  thereof  shall  be  authenticated  according 
to  the  practice  now  in  use  with  respect  to  afli- 
davits. 

26.  In  suits  in  the  said  Court  commenced 
by  bill,  where  notice  of  motion  for  a  decree  or 
decretal  order  shall  not  have  been  giren,  or,  i 
having  been  given,  where  a  decree  or  decretal  | 
order  shall  not  have  been  made  thereon,  issue 
shall  be  joined  by  filing  a  replication  in  the 
form  or  to  the  effect  of  tbe  replication  now  in 
use  in  the  said  Court;  and  where  a  defendant 
shall  not  have  been  required  to  answer  and 
shall  not  have  answered  tbe  pbdntiflp's  bill,  he 
shall  be  considered  to  have  traversed  the  case 
made  by  the  bill. 

*  27-  Where  a  defendant  to  a  suit  in  tbe  said 
Court  commenced  by  bill  shall  not  have  been 
required  to  answer  the  bill  and  shall  not  have 
answered  the  same,  such  defendant  shall  be  at 
liberty  to  move  to  dismiss  the  bill  for  want  of 
prosecution,  at  such  times,  and  under  such 
circumstanoes,  and  subject  to  such  restrictions 
as  shall  be  in  that  behalf  prescribed  by  any 
general  order  of  the  Lord  Chancellor. 

28.  The  mode  of  examining  witnesses  in 
causes  in  the  said  Court,  and  all  the  practice 
of  the  said  Court  in  relation  thereto,  so  far  as 
such  nractice  shall  be  inconsistent  with  the 
iBode  hereinafter  prescribed  of  examining  such 
witnesses,  and  the  practice  in  relation  thereto, 
shall;  from  and  alter  the  time  appointed  for  the 
eommencettent  of  this  Act  be  abotished :  Pro- 
vided always,  that  the  Court  may,  if  it  shall 
think  fit;  order  any  particular  witness  or  wit- 
nesses within  the  jurisdiction  of  the  said  Court, 
or  any  witness  or  witnesses  out  of  the  jurisdic- 
tion of  the  said  Court,  to  be  examined  upon 
interrogatories  in  the  mode  now  practised  in 
the  eaid  Court,  and  that  with  respect  to  such 
witness  or  witnesses  the  practice  of  the  said 
Court  in  relation  to  the  examination  of  wit- 
nesses shall  continue  in  fhU  force,  save  only  so 
ftLT  as  the  same  mav  be  varied  by  anv  general 
order  of  the  Jjord  Chancellor  in  that  behalf,  or 
by  any  order  of  the  Court  with  reference  to  any 
particular  case. 

29.  When  any  suit  commenced  by  bill  shall 
bf  at  issne,  the  plaintiff  shall,  within  such  time 
hereafter  as  shall  be  prescribed  in  that  behalf 
bjr  tmy  general  order  of  the  Lord  Chancellor, 

Sve  notice  to  the  defendant  that  he  desires  that 
e  evidence  to  be  adduced  in  tiie  caose  shall 
be  taken  orally  or  upon  affidavit,  as  the  case 
nay  be ;  and  if  the  plamtiff  shall  desire  the 
evidence  to  be  adduced  upon  afiidavit,  and  the 
defendant,  or  some  one  of  the  defendants,  if 
asore  than  one,  shall  not,  within  such  time  as 
shall  be  prescribed  in  that  behalf  by  any  g«Be> 
nl  order  of  tthe  Lord  Chancellor,  give  notice 
to  the  plaintiff  or  Us  soBcitor  that  he  or  they 
desire  the  evidence  to  be  oral,  the  plaintiff  mmI 
dciendants  respectively  shall  be  at  liberty  to 
verify  their  respective  cases  by  affidavit* 


30.  When  nny  of  ihs  parties  to  any  nit 
commenced  by  bill  desires  that  tbe  erideDos 
should  be  adduced  orally,  and  gives  notice 
thereof  to  the  opposite  party  as  hereiDbefoTe 
provided,  the  same  shall  be  taken  orally,  in  the 
manner  hereinafter  provided;  provided,  that 
if  the  evidence  be  required  to  be  oral  merely 
by  a  party  without  a  sufficient  interest  in  the 
matters  in  question,  the  Court  nay,  upon  ap- 
plication in  a  summary  way,  make  such  order 
as  shall  be  just. 

31.  All  witnesses  to  be  examined  orally 
under  the  provisions  of  this  Act  shall  be  bo 
examined  by  or  before  one  of  the  examiners  of 
the  Court,  or  by  or  before  an  examiner  to  be 
specially  appointed  by  the  Court,  the  examimr 
being  mrnished  by  the  plaintiff  with  a  copy 
of  the  bill,  and  of  the  answer,  if  any,  in  the 
cause;  and  such  examination  shall  tue  place 
in  the  presence  of  the  parties,  their  couoeel, 
solicitors,  or  agents,  and  the  witnesses  so  ei- 
amined  orally  shall  be  subject  to  cross-exami- 
nation and  re-examination ;  and  such  examipi- 
tion,  cross-examination,  and  re-examinatioa 
shall  be  conducted  as  nearly  as  may  be  in  tbe 
mode  now  in  use  in  Courts  of  Common  Law 
with  respect  to  a  witness  about  to  go  abroad, 
and  not  expected  to  be  present  at  the  trial  of  a 
cauae. 

32.  The  depositions  taken  upon  any  sodi 
oral  examination  as  aforesaid  shall  be  takes 
down  in  writinc  by  the  examiner,  not  ordinarily 
by  question  and  answer,  but  in  the  form  of  a 
narrative,  and  when  completed  shall  be  read 
over  to  the  witness,  and  signed  by  him  in  the 
presence  of  the  parties,  or  soch  of  then  ai 
may  think  fit  to  attend :  Provided  always,  tiiat 
in  case  the  witness  shall  refuse  to  sign  the  eaid 
depositions,  then  tbe  examiner  shaQ  sign  the 
same,  and  such  examiner  may,  upon  all  exami- 
nations, state  any  special  matter  to  the  Court 
as  he  shall  thmk  fit:  Provided  also,  that  it 
shall  be  in  the  discretion  of  the  examineff  tt 
put  down  anv  particular  question  or  ansver,  it 
there  shonlo  appear  any  spedal  reason  kf 
doing  so;  ana  any  questioa  or  question 
which  may  be  objected  to  shall  be  n4Aiced  of 
reiened  to  by  the  einminer  in  or  upoa  tbi 
depositions,  and  he  shall  state  his  opiiuoi 
thereon  to  the  counsel,  solicttors,  or  parties 
and  shall  refer  to  such  statement  on  the  &« 
of  the  depositions,  but  he  shall  not  have  pos« 
to  decide  upon  the  materiality  or  relevancv« 
any  question  or  questions ;  and  tbe  CouxtahiM 
have  power  to  deal  with  the  costs  of  immatenil 
or  irrelevant  depositions  as  mav  be  just 

33.  If  any  person  produced  before  any  soa 
examiner  as  a  witness  shall  refuse  to  be  <f  ^ 
or  to  answer  any  lawful  question  put  to  him  V 
the  examiner,  or  by  eithor  of  the  parties,  at  g 
his  or  their  counsel,  sofidtor.  or  agSBl»  tbe 
same  course  shall  be  adopted  with  respect^ 
such  witness  aa  is  now  porausd  in  the  case  <x 
a  witness  produced  for  examination  before  as 
examiner  of  the  said  Court,  upoa  written»- 
terrogatoiiea,  and  refusing  to  be  sworn,  or  ts 
answer  some  lawful  qnestion:  Proridsd  always 
thai  if  any  witnesa  shaU  demur  or  object  toa^ 
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Saestion  or  questions  which  may  he  put  to  him, 
le  question  or  questions  so  put,  and  the  de- 
marrer  or  objection  of  the  witness  thereto, 
shall  be  taken  doinoi  by  the  examiner,  and 
transmitted  by  him  to  the  Record  Office  of  the 
said  Conrt,  to  be  there  filed ;  and  the  validity 
of  such  demurrer  or  objection  shall  be  decided 
by  the  Court ;  and  the  costs  of  and  occasioned 
by  such  demurrer  or  objection  shall  be  in  the 
discretion  of  the  Court. 

34.  When  the  examination  of  witnesses  be« 
fore  any  examiner  shall  have  been  concluded, 
theorifi^ina]  dqiositions,  authenticated  by  the 
sigoatore  of  such  examiner,  shall  be  transmit- 
ted by  him  to  the  Record  Office  of  the  said 
Goort,  to  be  there  filed,  and  any  party  to  the 
suit  may  have  a  copy  thereof  or  of  any  part  or 
portion  thereof  upon  payment  for  the  same  in 
such  manner  as  shall  oe  provided  by  any  gene- 
ral order  of  the  Lord  Chancellor  iu  that  behalf. 

35.  It  shall  not  be  necessary  to  sue  out  any 
commission  for  the  examination  of  any  wit- 
nesses within  the  jurisdiction  of  the  said 
Court;  and  any  examiner  appointed  by  any 
order  of  the  Court  shall  have  the  like  power  of 
administering  oaths  as  commissioners  now 
hare  under  commissions  issued  by  the  Court 
for  the  examination  of  witnesses. 

36.  Notwithstanding  that  the  plaintiflT  or  the 
defendait  in  any  suk  in  the  said  Co«rt  may 
bare  elected  that  the  evidence  in  the  cause 
sboold  be  taken  orally,  affidavits  by  particular 
witnesses,  or  affidaviu  as  to  particular  facts  or 
drcomstances  may,  by  consent,  or  by  leave  of 
the  Coort  obtained  upon  notice,  be  need  on  the 
bearing  of  any  cause,  and  such  consent,  with 
tee  spprobation  of  the  Court,  may  be  given  by 
or  on  the  part  of  married  women  or  infants  or 
oAer  Mrsons  under  disability* 

37.  ^^«nr  affidant  to  be  used  in  the  said 
vont  shall  be  divided  into  paragraphs,  and 
^ry  paragraph  shall  be  numbered  consecu- 
Jwly,  and,  as  nearly  as  may  be,  shall  be  eon- 
ncd  to  a  distinct  portion  of  the  subject. 

,  8S.  The  evidence  on  both  sides  in  any  snit 
m  the  said  Court,  whether  taken  orally  or  upon 
vdavk,  sfaaU  be  doeed  within  such  time  or 
Rspectire  Hmee  after  issue  joined  as  %hsJl  in 
w  behalf  (e  prescribed  by  aa;y  general  order 
« the  Lord  Chancclkr,  bo;  with  power  to  the 
vtnrt  to  enlarge  the  same  aa  it  may  see  fit; 
and  after  t^  time  fixed  (or  eloeing  the  evidence 
M  further  evidence,  whether  oral  or  by  affida- 
IJiti  shall  be  receivable^  without  special  have  of 
••Court  previously  obtained  for  that  purpose  s 
ft^ded  alway^  that  any  witness  who  has 
■>^e  an  aAdavit  filed  by  any  party  to  a  cause 
wl  be  subject  to  oral  cross-examination  with- 
•  web  time  after  the  time  fixed  for  closing  the 
^wnce  as  shall  be  prescribed  in  that  behalf 
•ruiy  order  of  the  Lord  Chancellor,  by  or  be- 
'^aa  exnrincr,  in  the  same  nmnner  as  if  the 
^oence  given  by  him  in  his  affidavit  had  been 
^m  by  him  orally  before  the  examiner,  and 
^  nick  cross«eouuDination  may  be  reex- 
*|wed  eraUy  by  or  on  the  part  of  the  party  by 
wbom  tocb  affidavit  was  filed ;  and  such  wiu 
•m  ahaQ  hn  bonnd  t*  attend  before  soeh  exa- 


miner to  be  so  cross-examined  and  re-examined, 
upon  receiving  due  and  proper  notice,  and  pay- 
ment of  his  reasonable  expenses,  in  like  manner 
as  if  he  had  been  duly  served  with  a  writ  of 
subpcena  ad  tettificandum  before  such  examiner; 
and  the  expenses  attending  such  cross-exami- 
nation and  re-examination  shall  be  paid  by  the 
parties  respectively,  in  like  manner  as  if  the 
witness  so  to  be  cross-examined  were  the  wit- 
ness of  the  party  cross-examining,  and  shall  be 
deemed  costs  in  the  cause  of  such  parties  re- 
spectively, unless  the  Court  shall  think  fit 
otherwise  to  direct. 

39.  Upon  the  hearing  of  any  cause  depend- 
ing in  the  said  Court,  whether  commenced  by 
bill  or  by  claim,  the  Coutt,  if  it  shall  see  fit  so 
to  do,  may  require  the  production  and  oral  ex** 
amination  before  itself  of  any  witness  or  party 
in  the  cause,  and  may  direct  the  costs  of  and 
attending  the  production  and  examination  of 
such  witness  or  party,  to  be  paid  by  such  of  the 
parties  to  the  suit  or  in  such  manner  as  it  may 
think  fit. 

40.  Any  party  in  any  cause  or  matter  de-  . 
pending  in  the  said  Cfourt  may,  by  a  writ  of 
subpoena  ad  testificandum  or  dtices  tecum,  re- 
quire the  attendance  of  any  witness  before  an 
examiner  of  the  said  Court,  or  before  an  eza. 
miner  specially  appointed  for  the  purpose,  and 
examine  such  witness  orally,  for  the  purpose  of 
using  his  evidence  upon  any  claim,  motion, 
petition,  or  other  proceeding  before  the  Court, 
in  like  manner  as  such  witness  would  be  bound 
to  attend  and  be  examined  with  a  view  \o  the 
hearing  of  a  cause ;  and  any  party  having  made 
an  affidavit  to  be  used  or  which  shall  be  used 
on  any  claim,  motion,  petition,  or  other  pro- 
ceeding before  the  Court  shall  be  bound  oi^ 
being  served  with  such  writ  to  attend  before  an 
examiner,  for  the  purpose  of  being  cross-ex- 
amined :  Provided  always,  that  the  Court  shall 
always  have  a  discretionary  power  of  acting 
upon  such  evidence  as  may  be  before  it  at  the 
time,  and  of  making  sucn  interim  orders,  or 
otherwise,  as  may  appear  necessary  to  meet  the 
justice  of  the  case. 

41.  In  cases  where  it  shall  be  necetcary  lor 
any  party  to  any  cause  depending  in  the  said 
Court  to  go  into  evidence  subseouently  to  the 
hearing  of  such  cause,  suck  evioence  shall  be 
taken  as  nearly  as  may  be  in  the  manner  herein- 
before provided  with  reference  to  the  takmg  ol 
evidence  with  a  view  to  such  hearing. 

42.  It  shall  not  be  comiietent  to  any  defend- 
ant in  any  suit  in  the  said  Court  to  take  any 
objection  for  want  of  parties  to  such  suit,  in 
any  case  to  which  the  rules  next  hereinaAer 
set  forth  extend ;  and  such  rules  shall  be 
deemed  and  taken  as  part  of  the  law  and  prac- 
tice of  the  said  Court,  and  any  law  or  practice 
of  the  said  Court  inconsistent  therewith  shall 
be  and  ia  hereby  abrogated  and  annulled. 

Rule  L— Any  residuary  legatee  or  next  of  kin 
may,  without  serving  the  remaining  resridu- 
ary  legatees  or  next  of  kin,  have  a  decree 
for  the  administration  of  the  personal  estate 
of  a  deceased  person. 
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Rule  2. — ^Any  legatee  interested  in  a  lej^cy 
charged  upon  real  estate,  and  any  person  in- 
terested  in  the  proceeds  of  real  estate  directed 
to  he  sold,  may,  without  servings  uny  other 
kffatee  or  person  interested  in  the  proceeds 
of  the  estate,  have  a  decree  for  the  adminis- 
tration of  the  estate  of  a  deceased  person. 

Rule  3. — Any  residuary  devisee  or  heir  may, 
without  servinjir  any  co-residuary  devisee  or 
co-heir,  have  the  like  decree. 

Ride  4. — Any  one  of  several  eeshris  que  trust 
under  any  deed  or  instrument  may,  without 
serving  any  oth^r  of  such  eestuis  que  trust, 
have  a  decree  for  the  execution  of  tne  trusts 
of  the  deed  or  instrument. 

Rule  5. — In  all  cases  of  suits  for  the  protection 
of  property  pending  litigation,  and  in  all 
cases,  in  the  nature  of  waste,  one  person  may 
sue  on  hehalf  of  himself  and  of  all  persons 
having  the  same  interest. 

Rule  6. — Any  executor,  administrator,  or  trus- 
tee may  ootain  a  decree  against  any  one  le- 

•  gatee,  next  of  kin,  or  cestui  que  trust  for  the 
administration  of  the  estate,  or  the  execution 
of  the  trusts. 

Ride  7- — In  all  the  above  cases  the  Court,  if  it 
shall  see  fit,  may  require  any  other  person  or 
persons  to  be  made  a  party  or  parties  to  the 
suit,  and  may,  if  it  shall  see  fit,  give  the  con- 
duct of  the  suit  to  such  person  as  it  may  deem 
proper,  and  may  make  suoh  order  in  any 
particular  case  as  it  may  deem  just  for  plac- 
ing the  defendant  on  the  record  on  the;  same 
footing  in  regard  to  costs  as  other  parties 
having  a  common  ipterest  with  him  itl  the 
matter  in  question. 

RilleS. — In  all  the  above  cases  the  persons 
who,  according  to  the  present  practice  of  the 
the  Court,  would  be  necessary  parties  to  the 
suit,  shall  be  served  with  notice  of  the  decree, 
and  after  such  notice  they  shall  be  bound  by 
the  proceedings  in  the  same  manner  as  if 
they  had  been  originally  made  parties  to  the 
suit,  and  they  may  by  an  order  of  course 
have  liberty  to  attend  the  proceedings  under 
the  decree ;  and  any  party  so  served  may, 
within  such  time  as  shall  in  that  behalf  be 
prescribed  by  the  general  order  of  the  Lord 
ChanceUor,  apply  to  the  Court  to  add  to  the 
decree. 

Rule  9. — In  all  suits  concerning  real  or  per- 
sonal estate  which  is  vested  in  trustees  under 
a  will,  settlement,  or  otherwise,  such  trustees 
shall  represent  the  persons  beneiioiany  inter- 
ested under  the  trust,  in  the  same  manner 
and  to  the  same  extent  as  the  executors  or 
administrators  in  suits  concerning  personal 
estate  represent  the  persons  beneficially  in- 
terested in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  per- 
sons beneficially  interested  under  the  trusts 
parties  to  the  suit ;  but  the  Court  may,  upon 
consideration  of  the  matter,  on  the  hearing, 
if  it  shall  so  think  fit,  order  such  persons,  or 
any  of  them  to  be  made  parties. 

43.  The  practice  of  the  said  Court  of  setting  [ 
down  a  cause  merely  on  an  objection  for  want 
of  parties  to  the  suit  shall  be  abolished. 


44.  If  in  any  suit  or  other  proceeding  b^on 
the  Court  it  shall  appear  to  the  Court  that  any 
deceased  person  who  was  interested  in  tbe 
matters  in  question  has  no  legal  personal  repre- 
sentative, it  shall  be  lawful  for  the  Court  either 
to  proceed  in  the  absence  of  any  person  repre- 
senting the  estate  of  such  deceased  person,  or 
to  appoint  some  person  to  represent  such  estate 
for  all  the  purpoeee  of  the  «uit  or  other  pro- 
ceeding, on  such  notice  to  such  person  or  per- 
sonri,  if  anfy,  as  the  Court  ahall  think  fit,  either 
specially  or  generally  by  p«lbUe  advertisementi ; 
and  the  order  so  made  by  the  sasd  Court,  and 
any  orders  consequent  thereon,  ahall  bind  the 
estate  of  such  deceased  person  in  the  same 
manner  in  every  respect  as  if  there  had  been  a 
duly  constituted  legal  personal  representative 
of  such  deceased  person,  and  eueh  legal  por- 
sonal  representative  had  been  a  party  to  the 
suit  or  proceeding,  and  had  duly  appeared  and 
submitted  his  rights  and  interests  to  the  pro- 
tection of  the  Court. 

45.  It  shall  be  lawftil  for  any  person  churn- 
ing to  be  a  creditor  or  a  specific  pecuniary  or 
residuary  legatee,  or  the  next  of  kio,  or  some 
or  one  of  the  next  of  kin,  of  a  deceased  person, 
to  apply  for  and  obtain  as  of  course,  without 
bill  or  claim  filed,  or  any  other  preliminary 
proceedings,  a  summonafrom  the  Master  of  the 
Rolls  or  any  of  the  Vice-ChBncellors  requirinj 
the  executor  or  administrator,  as  the  case  nay 
be,  of  such  deceased  person,  to  attend  before 
him  at  Chambers,  for  the  purpose  of  showmg 
cause  why  an  order  for  the  administiatioD  of 
the  pereonal  estate  of  the  deceased  shoald  not 
be  granted ;  and  upon  proof  by  affidavit  ef  die 
due  service  of  such  sumnnotia,  or  on  the  ap- 
pearance in  person  or  by  his  eolicitoror  couoad 
of  such  executor  or  admlnisttralor,  and  upon 
proof  by  affldavitof  such  other  matten,  Urn, 
as  sueh  Judge  shall  require,  it  ahall  he  iawfm 
for  such  Jud^e.  if  in  his  diecretiim  he  shall 
think  fit  so  to  do,  to  make  the  emtial  carder  fcff 
the  administration  of  the  eetate  of  the  deceased, 
mth  such  variations,  if  any,  as  the  circinn- 
stances  of  the  case  may  reqmte ;  and  the  otor 
so  made  shall  have  the  fb^ee  and  effect  of  a  de- 
cree  to  the  like  effect  made  onthe  htaiiag  of  a 
cause  or  claim  between  the  same  patties  j  pro- 
vided that  such  Judge  shall  have  fnU  disoie- 
tionary  power  to  grant  or  refuse  auek  order,  or 
to  give  any  special  dlrectioaa  touehing  the 
carriage  or  execution  of  such  ©wi""***^  ™^ 
case  of  applicatSone  for  any  such  order  by  tvo 
or  more  diflfereirt  persona  or  daases  of  persoofl, 
to  grant  the  same  to  iueh  oiie<»  mow  of  »« 
claimants  or  of  the  daasee  of  daimants  as  W 
may  think  fit;  and  if  the  Judge  ahatt  ttoK 
proper,  the  carriage  of  the  order  may  saw^ 
quently  be  given  to  such  party  interested^ «» 
upon  such  terms  ae-the  Judge  aaiy  dreet 

46.  A  dUpHcate  or  copy  of  such  «»f^ 

shall,  previously  to  the  service  theneof,  be  wea 

in  the  Record  Oflice  of  the  «aad  Comtj  and  no 

service  thereof  upon  any  etoctttoror  admmia- 

trator  shall  be  of  any  validity  udlese  the  copy 
so  served  shall  be  atanrped  wiA  a  stMsp  of  sucn 

office  indicating  the  filing  thereof;  and  we 
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Bang  of  such  anmmont  ahall  have  the  same 
effect  with  reepect  to  lie  pendene  as  the  filing  of 
a  bill  or  «kim. 

47.  It  ahall  be  lawful  for  any  person  claim- 
ing to  be  a  creditor  of  aoy  deceased  peraon,  or 
infiereated  ander  his  will,  to  apply  for  and  ob- 
tain io  a  aummary  i^^  in  the  maimer  herein- 
before pfovided  with  respect  to  the  personal 
estate  of  a  deceased  person,  an,  order  for  the 
sdminjfltration  of  the  real  estate  of  a  deceased 
person  where  the  whole  of  such  real  estate  is 
07 devise  Teated.ia  trustees  who  are  by  the 
will  eospowered  to  sell  such  real  estate,  and 
sntboiised  to  give  rsceints  for  the  rents  and 
profits  thereof,  and  tor  the  produce  of  the  sale 
of  sneh  real  estate;  and  all  the  provisions 
hereinbefore  contained  with  respect  to  the  ap- 
plicattoA  for  auch  order  in  relation  to  the  p^- 
soaal  estate  of  a  deceased  person,  and  coose- 
qoent  thereon,  shall  extend  and  be  applicable 
to  an  application  for  such  order  as  last  herein- 
before mentioned  with  respect  to  real  estate. 

48.  It  shall  be  lawful  for  the  Court  in  any 
siiit  foe  the  foreclosure  of  the  equity  of  xederop- 
tioB  in  any  mortgaged  property«  upon  the  re- 
(piest  of  the  mortgagee,  or  of  any  subsequent 
incmnbraBcer,  or  of  the  mortgagor^  or  any 
person  ckisiiDg  under  them  respectively,  to 
direct  a  sale  of  such  property,  instead  of  a 
fbredosure  of  such  equity  of  redemption,  on 
sncb  terms  as  the  Court  may  think  fit  to 
direct,  and.  if  the  Court  shaU  so  think  fit, 
without  previoualy  determining  the  priorities 
ofineimiDranoes,  or  giving  the  usual  or  any 
time  to  redeem ;  provided  that  if  such  request 
shall  be  ttiKle  by  any<such  subsequent  incum- 
bnocer,  c/rhyw  mortgagor,  or  by  any  per- 
son chdming  under  tbeoi  respectively,  the 
Court  shall  not  direct  any  such  sale^  without 
tiie  consent  of  the  mortgagee  or  the  persons 
claiming  under  hioi^  unless  the  party  making 
inch  Bequest  shall  deposit  in  Court  a  reason- 
able sum  of  ■Booevy  to  he  fixed  by  the  Court, 
for  the  purpose  of  aecuring  the  performance  of 
nieh  terms  at  the  Court  may  think  fit  to  im- 
pose Ob  the  poffty  making  such  request. 

49<  No  auH  in  the  said  Court  shall  be  dia- 
nuascd,  by  reason  only  of  the  misjoinder  of 
persons  aa  plaintiffs  therein,  but  wherever  it 
•bsU  appear  to  the  Court  that,  notwithstanding 
the  coomct  of  iutereat  in  the  co-plaintiffs,  or 
the. want  of  interest  in  some  of  the  plaintiffs, 
or  the- existence  of  some  ground  ot  defence 
•iflMng  (Some  or  one  of  the  plaintiffs,  the 
phantifii»€r  some  or. one  of  them,  are  or  is 
entitled  to  relief,  the  Court  shall  have  power 
togrsntaiiohjelief^  and  to  modify  its  decree, 
sotording  to  thi^  special  circumstances  of  the 
ease,  and  for  that  purpose  to  direct  such 
tt^sndmeota,  if <  any,  as  mav  be  neceasary,  and 
at  the  hearing,  beftqre  auch  amendments  are 
VMde,  to  treat  any  one  or  more  of  the  plaintiff's 
» if  he*,  or  they  was  or  were  a  defendant  or 
defirodanta  in  the  suit,  and  the  remaining  or 
<ito  .plaintiff  ot  plaintiffs  was  or  were ,  the 
<MiIy  phuntiff  or  .plaintiffs  on  the  record ;  and 
we  there  is  a  misjoinder  of  plaintiffa,  and 
Hie  pUmtiff  having  an  interest  shall  have  died 


leaving  a  plaintiff  on  the  record  without  an 
interest,  the  Court  may,  at  the  hearing  of  the 
cauae,  order  the  cause  to  stand  revived  as  may 
appear  just,  and  proceed  to  a  decision  of  the 
cause,  if  it  shall  see  fit,  and  to  give  such  di- 
rections aa  to  costs  or  otherwise  as  may  appear 
just  and  expedient. 

50.  No  suit  in  the  said  Court  shall  be  open 
to  objection  on  the  ground  that  a  merely  de- 
claratory decree  or  order  is  sought  thereby, 
and  it  shall  be  lawful  (or  the  Court  to  make 
binding  declarations  of  right  without  granting 
consequential  relieif. 

51.  It  shall  be  lawful  for  the  Court  to  adju- 
dicate on  Questions  arising  between  parties 
notwithstanding  that  they  may  be  some  only 
of  the  parties  interested  in  the  property  respect- 
ing which  the  question  may  have  arisen,  or  that 
the  property  in  ouestion  is  comprised  with 
other  property  in  the  same  settlement,  will,  or 
other  instrument,  without  making  the  other 
parties  interested  in  the  property  respecting 
which  the  question  may  have  arisen,  or  in- 
terested unaer  the  same  settlement,  will,  or 
other  instrument,  parties  to  the  suit,  and  with- 
out requiring  the  whole  trusts  and  purposes  of 
the  settlement,  will,  or  other  instrument  to  be 
executed  under  the  direction  of  the  Court,  and 
without  taking  the  accounts  of  the  trustees  or 
other  accounting  parties,  or  ascertaining  the 
particulars  or  amount  of  the  property  touching 
which  the  question  or  questions  may  have 
arisen :  Provided  always,  that  if  the  Court 
^hall  be  of  opinion  that  the  application  is 
fraudulent  or  collusive,  or  for  some  other 
reason  ought  not  to  be  entertained,  .it  shall 
have  power  to  refuse  to  make  the  order  prayed* 

§2.  Upon  any  suit  in  the  said  Court  oecom- 
ing  abated  by  death,  marriage,  or  otherwise,  or 
defective  by  reason  of  some  change  or  trans- 
mission of  interest  or  liability,  it  shall  not  be 
necessary  to  exhibit  any  bill  of  revivor  or 
supplemental  bill  in  order  to  obtain  the 
usual  order  to  revive  such  suit,  or  the  usual 
or  necessary  decree  or  order  to  carry,  on  the 
proceedings ;  but  an  order  to  the  effect  of  the 
usual  order  to  revive,  or  of  the  .usual  sup- 
plemental decree  may  be  obtained  aa  of 
course  upon  an  allegation  of  the  abatement 
of  such  suit,  or  of  the  same  having  become  de- 
fective, and  of  the  change  or  transmiasion  of 
intereat  or  liability ;  and  an  order  so  obtained, 
when  served  upon  the  party  or  parties  who 
according  to  the .  present  practice  of  the  said 
Court  would  be  defendant  or  defendants  to  the 
bill  of  revivor  or  supplemental  bill,  shall  from 
the  time  of  such  service  be  binding  on  such 
party  or  parties  in  the  same  manner  in  every 
respect  as  if  such,  order  had  been  regularly  ob- 
tained according  to  the  existing  practice  of  the 
said  Court ;  and  such  party  or  parties  shall 
thenceforth  become  a  party  or  parties  to  the 
suit,  and  shall  be  bound  to  enter  an  appear- 
ance thereto  in  the  office  of  the  clerks  of 
records  and  writs,  within  such  time  and  in 
like  manner  as  if  he  or  they  had  been  duly 
served  with  process  to  appear  to  a  bill  of  re- 
vivor or  supplemental  biu  filed  against  him; 
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provided  that  it  sball  be  open  to  the  party  or 
parties  so  served,  within  such  time  after  ser- 
vice as  shall  be  in  that  behdf  prescribed  by 
any  g^eral  order  of  the  Lord  Chancellor,  to 
applv  to  the  Court  by  motion  or  petition  to 
discbarge  such  order  on  any  ground  which 
would  have  been  open  to  him  on  a  bill  of  re- 
vivor or  supplemental  bill,  stating  the  previous 
proceedings  in  the  suit  and  the  allegea  change 
or  transmission  of  interest  or  liability,  and 
praying  the  usual  relief  consequent  thereon : 
Provided  also,  that  if  any  party  so  served  shall 
be  under  any  disability  other  than  coverture, 
such  order  shall  be  of  no  force  or  effect  as 
against  such  party  until  a  guardian  or  guar- 
dians ad  litem  shall  have  been  duly  appointed 
for  such  party,  and  such  time  shall  have 
elapsed  thereafter  as  shall  be  prescribed  by 
any  general  order  of  the  Lord  Chancellor  in 
that  behalf: 

63.  It  shall  not  be  necessary  to  exhibit  any 
supplemental  bill  in  the  said  Court  for  the 
purpose  only  of  stating  or  putting  in  issue 
tacts  or  circumstances  which  may  have  oc- 
curred after  the  institution  of  any  suit ;  but 
such  facts  or  circumstances  may  be  intro- 
duced by  way  of  amendment  into  the  original 
bill  of  complaint  in  the  suit  if  the  cause  is 
otherwise  in  such  a  state  as  to  allow  of  an 
amendment  being  made  in  the  bill,  and  if  not, 
the  plaintiff  shall  be  at  liberty  to  state  such 
facts  or  circumstances  on  the  record,  in  such 
manner  and  subject  to  such  rules  and  regula- 
tions with  respect  to  the  proof  thereof,  and  the 
affording  the  defendant  leave  and  opportunity 
of  answering  and  meetiiur  the  same  as  shall  in 
that  behalf  be  prescribed  by  any  general  order 
of  the  Lord  Chancellor. 

64.  It  shall  be  lawful  for  the  Court,  in  any 
case  where  any  account  is  required  to  be  taken, 
to  give  such  special  directions,  if  any,  as  it 
ma^  think  fit  with  respect  to  the  mode  in 
which  the  account  should  be  taken  or  vouched, 
and  such  special  directions  may  be  given, 
either  by  the  decree  or  order  directing  such 
account,  or  by  any  subsequent  order  or  orders, 
upon  its  appearing  to  the  Court  that  the  cir- 
cumstances of  the  case  are  such  as  to  re- 
quire such  special  directions;  and  particularly 
it  shall  be  lawful  for  the  Court,  in  cases  where 
it  shall  think  fit  so  to  do,  to  direct  that  in 
taldng  the  account  the  books  of  account  in 
which  the  accounts  reouired  to  be  taken  have 
been  kept,  or  any  of  tnem,  shall  be  taken  as 
pfimd facie  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties 
interested  to  take  such  objections  thereto  as 
they  mav  be  advised. 

65.  If  after  a  suit  shall  have  been  instituted 
in  the  said  Court  in  relation  to  any  real  estate 
it  shall  appear  to  the  Conrt  that  it  will  be  ne- 
cessary or  expedient  that  the  said  real  estate  or 
any  part  thereof  should  be  sold  for  the  pur- 
poses of  such  suit,  it  shall  be  lawful  for  the 
said  Court  to  direct  the  same  to  be  sold  at  any 
time  after  the  institution  thereof,  and  such  sale 
riiall  be  as  valid  to  all  intents  and  purposes  as 
if  directed  to  be  made  by  a  decree  or  decretal 


order  on  the  hearing  of  such  cause ;  and  any 
party  to  the  suit  in  possession  of  such  estate, 
or  in  receipt  of  the  rents  and  profits  thereof, 
shall  be  compelled  to  deliver  up  such  posses- 
sion or  receipt  to  the  purchaser  or  such  other 
person  as  the  Court  shall  direct. 

56.  Before  any  estate  or  interest  shall  be 
put  up  for  sale  under  a  decree  or  order  of  the 
Court  of  Chancery,  an  abstract  of  the  title 
thereto  shall,  with  the  approbation  of  the 
Court,  be  laid  before  some  conveyancmg 
counsel  to  be  approved  by  the  Court,  for  the 
opinion  of  such  counsel  thereon,  to  the  intent 
that  the  said  Court  may  be  the  better  enabled 
to  give  such  directions  as  may  be  necessary 
respecting  the  conditions  of  sale  of  such  estate 
or  interest,  and  other  matters  connected  with 
the  sale  thereof;  and  when  an  estate  or  in- 
terest shall  be  so  put  up  for  sale,  a  time  for 
the  delivery  of  the  abstract  of  tiUe  thereto  to 
the  purchaser  or  his  solicitor  shall  be  specified 
in  the  said  conditions  of  sale. 

57.  Where  anv  real  or  personal  property 
shall  form  the  suDject  of  anv  proceedings  in 
the  Court  of  Chancery,  and  the  Court  shall  be 
satisfied  that  the  same  will  be  more  than  suffi- 
cient to  answer  adl  the  claims  thereon  which 
ought  to  be  provided  for  in  such  suit,  it  shall 
be  lawful  for  the  said  Court  at  any  time  after 
the  commencement  of  such  proceedings  to 
sdlow  to  the  parties  interested  therein,  or  any 
one  or  more  of  them,  the  whole  or  part  of  the 
annual  income  of  such  real  property,  or  a  part 
of  such  personal  property,  or  a  part  or  the 
whole  of  the  income  thereof,  up  to  such  time 
as  the  said  Court  shall  direct,  and  for  that 
purpose  to  make  such  orders  as  may  appear  to 
the  said  Court  necessarv  or  expedient. 

68.  The  practice  of  the  Court  of  Chancery 
with  respect  to  ini unctions  for  the  stay  of  pro* 
ceedings  at  law  shall,  so  far  as  -the  nature  of 
the  case  will  admit,  be  assimilated  to  the  prac- 
tice of  such  Court  with  respect  to  special  in- 
junctions generally,  and  such  injanctions  may 
De  granted  upon  interlocutory  appricatiooi 
supported  by  affidavit,  in  like  manner  as  othtf 
special  injunctions  are  granted  by  the  said 
Court. 

59.  Upon  application  by  motion  or  petition 
to  the  Court  in  any  suit  depending  therein  fn 
an  injunction  or  a  receiver,  or  to  dissolve 
an  injunction,  or  discharge  an  order  appointitf 
a  receiver,  the  answer  oi  tiic  defendant  rfiaft 
for  the  purpose  of  evidence  on  such  motioa  at 
petition,  be  regarded  merely  as  an  affidavit  rf 
the  defendant,  and  afiidavits  may  be  recdna 
and  read  in  opposition  thereto. 

60.  In  case  any  of  the  directions  hcreiB  con* 
tained  with  respect  to  the  practice  and  course 
of  proceeding  m  the  said  Conrt  of  Chancy 
shall  by  mistake  of  parties  fail  to  be  foBowed 
in  any  suit  or  proceeding  in  the  said  Coort,  il 
shall  be  lawful  for  the  said  Court,  if  it  sh^ 
think  fit,  upon  payment  of  sncb  costs  as  tng 
Court  shall  direct,  to  make  such  order  givisg 
effect  to  and  rectifying  snch  proceedings  ss  mtf 
be  justified  by  the  merits  of^the  case. 

61.  It  shall  not  be  lawful  for  the  snd  Goo>t 
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of  Cfaancery,  in  any  canae  or  matter,  to  direct 
a  case  to  be  stated  for  the  opinion  of  any  Court 
of  Common  Law,  but  the  said  Court  of  Chan- 
cery aball  have  full  power  to  determine  any 
questions  of  law,  which  in  the  judgment  of  the 
said  Court  of  Chancery  shall  be  necessary  to 
be  decided  prenously  to  the  decision  of  the 
equitable  question  at  issue  between  the  parties. 
fi2.  In  cases  where,  according  to  the  present 
ptactice  of  the  Court  of  Chancery,  such  Court 
declines  to  grant  equitable  relief  until  the  legal 
title  or  right  of  the  party  or  parties  seeking 
sttcb  relief  shall  have  been  established  in  a 
proceeding  at  law,  the  said  Court  may  itself 
determine  such  title  or  right  without  requiring 
the  parties  to  proceed  at  law  to  estabhsh  the 


63.  The  Lord  Chancellor,  with  the  advice 
and  assistance  of  the  Master  of  the  Rolls,  the 
Lords  Justices  of  the  Court  of  Appeal  in  Chan- 
cery, and  the  Vice-chancellors,  or  any  three 
of  them,  may  and  they  are  hereby  required  from 
tnnc  to  time  to  make  general  rules  and  orders 
for  carrying  the  purposes  of  this  Act  into  effect, 
and  for  regulating  the  times  and  form  and 
mode  of  procedure,  and  generally  the  practice  of 
the  ssud  Court,  in  respectof  the  matters  to  which 
this  Act  relates,  and  for  regulating  the  fees 
ud  allowances  to  all  officers  of  the  said  Court 
and  solicitors  thereof  in  respect  to  such  matters 
Md,  80  far  as  they  may  be  found  expedient,  for 
altering  the  course  of  proceeding  hereinbefore 
pwtcribcd  in  respect  to  the  matters  to  which 
wJ8  Act  relates,  or  a»y  of  them;  and  such 
nuesand  orders  may  from  time  to  time  be  re- 
scinded or  altered  by  the  like  authority ;  and 
all  such  rules  and  orders  shall  take  coect  as 
general  rules  of  the  said  Court. 

64.  All  general  rules  and  orders  of  the  Lord 
ChanceUor,  with  such  advice  and  assistance  as 
foresaid,  shall  immediately  after  the  making 
mi  issuing  thereof  be  Und  before  both  Houses 
of  Parliament,  if  Parliament  be  then  sitting,  or 
a  Psriiaaieat  be  not  then  sitting,  within  five 
dm  after  the  next  meeting  thereof :  Provided 
always,  that  if  either  of  the  Houses  of  Parlia- 
yent  shall,  by  any  resolution  passed  within  36 
^s  after  such  rules  or  orders  have  been  laid 
Wore  such  Houses  of  Parliament,  resolve  that 
the  whole  or  any  part  of  such  rules  or  orders 
o%ht  not  to  coDtinne  in  force,  in  each  case  the 
^Me,  or  sock  part  thereof  as  shall  be  so  in- 
daded  in  such  resolution,  shall*  from  and  after 
•Kfe  lesohition,  cease  to  be  binding. 

65.  And  whereas  the  present  examiners  of 
«e  Court  have  been  h^etofore  appointed  for 
ue  purpose  only  of  taking  the  depositions  of 
•rtnssses  in  private,  and  upon  written  interro^ 
ptories  prepared  by  counsel:  And  whereas 
^•public  examination  of  witnesses  orally, 
Wer  the  provisions  of  this  Act,  will  materially 
alter  the  nature  of  the  duties  and  increase  the 
naponsibility  of  the  said  examiners:  Be  it 
therefore  enacted.  That  it  shall  be  lawful  for 
the  Lord  Chancellor  and  he  is  hereby  em- 
powered to  order  and  direct  a  sum  to  be  paid 
fo  each  of  tbe  said  examiners,  out  of  the  fund 
intituled  •'The  Suitors*  Fee  Fund,**  from  and 


after  the  1st  of  Nov.,  1852,  such  a  sum  as  shall, 
together  with  the  sums  now  payable,  make  up 
the  annual  sum  of  1,500/. :  Provided  always, 
that  if  either  of  the  present  examiners  should 
feel  himself  unable  or  should  decline  to  con- 
tinue his  services  in  the  same  office  upon  the 
conditions  provided  under  this  Act,  it  shall  be 
lawful  for  the  Lord  Chancellor  to  order  to  be 
paid  to  such  examiner  retiring  an  annuity  of  an 
amount  not  exceeding  three-fourths  of  the 
salary  which  he  has  hitherto  received. 

66.  In  the  construction  of  this  Act  the  words 
'*  bill  of  complaint "  shall  mean  also  and  in- 
clude information ;  the  word  "  affidavit "  shall 
mean  also  and  include  affirmation ;  the  expres- 
sion ''Lord  Chancellor"  shall  mean  ana  in- 
clude the  Lord  Chancellor,  Lord  Keeper,  and 
Jjords  Commissioners  of  the  Great  Seal  of  the 
United  Kingdom  for  the  time  being ;  and  the 
expression  "  general  order  of  the  Lord  Chan- 
cellor "  shall  mean  general  order  of  the  Lord 
Chancellor  with  sudi  advice  and  assistance  as 
aforesaid. 

67.  This  Act  shall  commence  and  take  effect 
from  and  after  the  1st  day  of  November,  1852 ; 
provided  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  with  such  advice  and  assistance  as 
aforesaid,  to  make  and  issue  any  such  general 
rules  or  orders  as  aforesaid  at  any  time  after  - 
the  passing  of  this  Act  so  as  the  same  be  not 
made  to  take  effect  before  the  time  appointed 
for  the  commencement  of  this  Act. 


SCBKDULS. 

Jbmi  of  Indarsemmt  on  BiU  of  CampMiU* 
ViGTOEIA  R. 

To  the  within-named  defendant,  C.  D.« 
greeting. 
We  command  you  ["and  every  pf  yoo," 
where  there  is  more  than  one  defenaant'].  That 
within  eight  days  after  service  hereof  on  youy 
exclusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  our 
High  Court  of  Chancery  to  the  within  bill  of 
complaint  of  the  within-named  A,  B.,  and  that 
you  observe  what  our  said  Court  shall  direct. 
Witness  ourself  at  Westminster,  the  day 

of  ,  in  the  year  of  our  reign. 

Note. — If  you  ftul  to  comply  with  the  above 
directions,  yon  will  be  liable  to  be 
arrested  and  imprisoned. 
Appearances  are  to  be  entered  at  the 
Record  and  Writ  Qerke*  Office, 
Chancery  Lane,  London. 

Fbrm  of  Itidorsemeni  on  Claim. 

ViCTOBAA  R. 

To  the  within-named  defendant,  C.  D., 
greeting. 
We  command  you  ["and  every  of  you,** 
where  there  is  more  than  one  defendant'],  thai 
within  eight  days  after  service  hereof  on  yon, 
exclusive  of  the  day  of  such  service,  you  caoM 
an  appearance  to  oe  entered  for  you  in  oar 
Bigh  Coort  of  Chancery  to  the  within  claim  of 
the  within-named  J.B.;  aad  farther,  that  oa 
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the  fourteenth  daj  after  the  serriee  hereof,  or 

on  the  seal  or  motion  day  then  next  followinf;, 

you  do  personally  or  by  coonael  appear  in  the 

Court  of  our  Lora  Chancellor  before  the  Vice- 

Chancellor  [naming  Aim]  [or,  in  the  Court  of 

our  Master  of  the  KoUs],  at  ten  of  the  clock  in 

the  forenoon,  and  then  and  there  show^  cause  if 

yon  can  why  the  said  A.  B.  should  not  hare 

such  relief  against  yon  as  is  wUhtn  claimed,  or 

why  snch  oT^er  as  shall  be  just  with  reference 

to  the  claim  should  not  be  made.    Witoeae 

ourself  at  Westminster,  the       4ay  of  , 

in  the  year  of  our  reign. 

Note. — Appearances  are  to  be  entered  at  the 

Record  and    Writ   Clerks'   Office, 

Chancery  Lane,  London ;  and  if  yoo 

neglect  to  enter  your  appearance, 

and  either  personaliir  or  by  your 

counsel  to  appear  in  the  High  Otmrt 

of  Chancery  at  the  place  and  on  the 

day  and  hour  above->mentioned,  yoo 

will  be  subject  to  such  order  as  the 

Court  may  think  fit  to  make  against 

you  in  your  absence  for  payment  or 

satisfaction  of  the  said  claim,  or  as 

the  nature  and  oircumstaaces  of  the 

case  may  require. 


NOTICES  OF  NEW  BOOKS. 


A  Manual  of  the  Parliamentary  Election 
Law  of  the  Uhited  Kingdom  of  Great 
Britain  and  Ireland.  By  Samdki. 
Warren,  Esq.,  F.R.S.,  of  the  Inner 
Temple,  one  or  her  Majesty's  Connid. 
London  :  Butterworths.  Edinburgh  : 
Blackwood  &  Sons.  Dublin  :  Hodges  & 
Smith.     1852. 

Wfi  briefly  noticed  this  valuable  work  on 
its  publicatioD  a  fortnight  ago..  A  volume 
from  the  pen  of  Mr.  Warren  would  at  all 
times  call  for  our  respectful  attention ;  but 
a  Treatise  on  the  Law  of  Parliamentary 
Elections  at  the  present  moment,  amidst  a 
Greneral  Election,  under  circumstances  of 
peculiar  interest, — legal  and  constitutional, 
as  well  as  social  and  poUtical,--~demands 
a  fuller  review  than  we  were  at  the  moment 
able  to  give  it-  The  new  Parliament  will 
assemble  under  circumstances  of  no  common 
interest.  The  issue  to  be  tried  is  not  one 
affecting  only  the  law  of  the  importation  of 
foreign  com,  but  of  other  and  more  important 
altenition8,-*-4eeply  oonceming  the  stability 
of  both  Church  and  State. 

In  these  drcumstances,  out  readers  will 
regoiee  that  Mr.  Warren  has  devoted  bis 
great  talents  and  learning  to  set  before  the 
Community,  as;  well  as  the  Profrssion,  the 
present  state  of  the  law  in  all  its  beannos 
npon  the  election  of  our  nprelentHtiviea  m 
Parliament.  Whilst  the  author  has  faith- 
ftilly  stated  ail  the  existing  ensctmeuts  and 


decisions  ^r  the  guidance  of  the  serenl 
classes,— whether' professional,  puUic,  or 
official,— iwbo  are  -interested  in  the  subject, 
he  has  briefly  and  eloquently  deaerR)ed  the 
former  state  of  the  law,  the  objects  of  reoent 
legislation,  and  the  result  of  the  changes 
which  have  been  effected. 

The  Introduction  gives  an  outline  of  the 

changes  effected  and  proposed,  durmg  the 

20  years  commencing  with  1882,  in  the 

arUameutary  representation  of  the  United 


^  om. 

The  following  are  the  subjects  of  the  se- 
veral chapters  >^ 

I.  Parliamentary  Election  Law  of  Soot- 
land. 

II.  Parliamentary  Election  Law  of  lie- 
land. 

Iir.  Eng!and  and  Wales.  The  counties 
and  boroughs  of  England  and  Wales,  with 
the  number  of  members  respectively  r^ 
tnmed  by  each. 

IV.  The  county  franchise, 
y.  The  borough  franchise. 

VI.  Registration. 
VII.  Incapacities  to  elect. 
VIII.  Qualifications   and    disqualifications 
for  being  elected. 

IX.  The  returning  officer  and  the  election. 
X.  Votes  thrown  away  by  voters. 

XL  Interference -^Intimidation --Vio- 
lence. 

XII.  Bribery. 
XIII.  Treating. 

The  second  part  of  the  work  comprises— 

1st.  Acts  relating  to  the  election  and 
summoning  of  the  representative  Peers  of 
Scotland. 

2nd.  Acts  relathig  to  the  dectiott  of 
members  of  the  Honse  of  Commons  fer 
Scotland, 

3rd.  Acts  relating  to  the  election  and 
summoning  of  the  representative  Peers  of 
Ireland, 

4  th.  Acts  relating  to  the  dection  of 
members  to  serve  in  the  House  of  Com- 
mons for  Ireland. 

5th.  The  Acts  relating  to  Bngfamd  and 
Wales,  and  the  United  Kingdom. 

6th.  Decisions  of  the  Court  of  Common 
Pleas  on  Election  liSW^  chronologically  ar- 
ranged to  the  present  time. 

7th.  Reports  to  the  House  of  Commons^ 
by  the  Loras  Chief  Justices  of  the  Conunoa 
PleaS)  of  the  aboiv«  deoiakma. 

8th^  Table  of  disqualification?  and  non- 
disqualifications  for  PailiiMaent. 
.    9th.  Forms. 

IQth.  Sessional  orders  on  disputed  elec- 
jtious. 
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lith.  Tible  of  the  duration  of  Paiiiaments. 

Mr.  Warren,  in  his  introdnction,  ahly 
describes  the  general  scope  of  the  provisions 
of  the  Reform  Aet,  2  W.  4,  c.  45  :— 

"First,  as  to  Counties,  The  ancient  free* 
hold  franchise,  in  fee;  and  for  life,  and  for  lires, 
was  to  be  retained,  with  supeiadded  ooaditions 
and  limitations,  principally  conaistio^  ^f  valte 
in  the  case  of  frmolds  for  life,  aotual  occupa- 
tion, and  posasaaion  for  certain  specified  pe- 
rioda.  Bat  the  distinguishing  feature  of  the 
proposed  county  franchise,  was  the  introduc- 
tion of  three  great  classes  of  voters,  consHting 
of  copyholders,  customary  tenants,  tenants  in 
ancient  demesne,  &c.,  of  inheritance,  or  for  life 
or  lives;  leaseholdears,  kseees^  or  asaii^aees  of 
leases  of  a  term  of  60  years,  of  10/.  yearly 
value;  20  yeara.  if  of  &0/«  yeafly  value;  and 
the  sublessees  or  assignees  of  underleases  re- 
■pectively  of  the  yearly  value  of  10/.  and  50/, : 
subject,  as  in'  the  freehold  franchise,  to  con- 
ditions as  to  length  of  possession ;  finally,  oc- 
cupying tenants,  without  reference  to  the 
length  of  time,  at  a  yearly  reut  of  60/.,  subject 
to  a  condition  as  to  the  length  of  time  during 
vhich  the  occupation  has  continued. 

"This  was  undoubtedlv  a  large,  liberal,  pnx- 
dent,  and  well-considerea  alteration  and  exten* 
«bn  of  the  franchise. 

"  Secondly,  as  to  Cities  and  Boroughs. 

"The  ancient  rights  were  to  he  reserved, 
some  of  them  In  perpetuity,  and  others  for  a 
time  only;  hat  both  under  strict  eonditions. 
Those  to  be  reBeKvdmperpetm^  were  flree- 
holders  and  burgage  tenants,  under  cerUdn 
conditions  as  to  the  length  of  possession  and 
of  residence;  hiirgesses  and  freemen,  and  the 
frwrnen  and  livarymen  of  the  city  of  London  : 
but  this  class  of  reservations  was  to  be  subject 
to  important  restrictions,  the  chief  relating  to 
residence,  and  limiting  Uie  rights  of  burgesses 
asd  flymen  to  those  derived  from  hirth  or 
Bcnritade,  excluding  all  honorary  froemsn  or 
Inirgesses  cDsated  sahsequently  to  the  lit 
March,  1831.  Those  rights  to  be  reserved /or 
A  <Mie  only,  were  inhabitant  householders,  in- 
habitanta  paying  scot  and  lot,  potwallers,  &c. : 
subject  to  conditions  as  to  residence,  and  a  lia- 
bility to  total  loss  of  the  right  in  the  event  of 
two  snceessive  years'  omission  from  ihe  regis* 
ter.  The  nem  borough  finnchise,  and  which 
constitutes  one  of  the  main  c^stuDgnlshi^g  fea* 
tORt  of  Um  Beform  Act,  was  tp  he  acquired 
by  the  occi^pation^  frithin  aj  borough,  of  a 
bouae  and,  premises  9f  the  annual  value  of  (en 
l^dlt,  for  12  months,  with  conditions  as  to 
i^denee,  heing  rated,  and  having  paid  the 
^;  and  finally,  the  receipt  of  parochial  re^ 
H  or  disqualifying  alms,  ^thin  a  twelve- 
month, was  to  disentitle  all  horough  voters  to 
be  phced  upon  the  dn^isMr  Car  the  timeheing/' 

Farther  6n,  the  Atithor  thus  adverts  to  the 
pnmsions  for  pr^enting  iinproper=  praetkes 
Bt  elections : — 

"There  was  one  feature  of  the  proposed 
Bill,  of  immense  and  indispntable  value :  the 


adoption  of  a  system  for  extinguishing  thfi 
sources  of  protracted  expenditure  at  and  afte>^ 
elections,  and  grievous  difficulty  in  ascertaining 
the  right  to  vote.  Those  familiar  with  the  then 
existing  mode  of  conducting  elections,  will 
eauly  credit  the  assertion  made  hy  Lord  John 
Russell,  that  a  single  election  in  Yorkshire  had 
been  known  to  cost  nearly  150,000/. ;  and  that 
the  mode  of  asoertaining  the  right  to  vote,  at 
the  time  of  the  election,  was  extraordinarily  oh* 
jecti^mahle  in.almoat  every  way.  To  remedy 
this  evil  a  schaiXie  was  proposed  for  calling  into 
action,  machinery  like  the  Jury* Act ;  for  fono- 
ing  annually,  by  means  of  responsible  parish 
officers  and  others,  and  the  returning  ofi;cer, 
lists  of  persons  entitled  to  vote  at  any  ensuing 
election:  giving  tiie  greatest  facilities  for  de- 
tecting ana  preventing  fraud,  and  guaranteeing 
thet  honest  ascertainment  and  exercise  of  the 
franchise.  The  right  to  vote  was  thus  to  he 
calmly  and  deliberately  determined,  irrespec- 
tively of  impending  elections,  by  competent 
functionaries,  leaving  nothing  to  be  done  at  the 
poll  hut  to  vote,  in  the  exercise  of  the  long 
previously-scrutinised  and  authoritatively-as- 
certained right,  subject  to  only  the  very  reason- 
able inquiry  as  to  identity,  and  the  having 
already  voted.  Other  arrangements  also  were 
proposed,  for  floceatjy  shortening  the  duration 
of  the  nolf,  and  facilitating  voting.  Such  was 
to  be  the  new  mode  of  ascertaining  and  exer- 
cising the  franchise ;  another  great  benefit  at- 
tending it,  being  the  effecting  a  corresponding 
simpKfication  Of  the  duties  of  election  com- 
mitlees." 

XTe  sliould  have  been  tempted  to  abridge 
several  parts  of  the  chapters  on  intimicia- 
tion,  bribery,  and  treating,  or  to  make  ex- 
tracts therefrom ;  but  our  limits  forbid,  and 
we  must  content  ourselves  with  referring  to 
the  volume  on  these  and  other  topics, — 
satisfied  that,  whether  as  candidates  or 
members,  or  as  agents,  solicitors,  or  coun- 
sel, all  who  are  interested  in  elections  that 
may  probably  or  possibly  he  contested,  and 
all  who  are  engaged  in  the  conduct  and  ma- 
nagement thereof,  will  avail  themselves  of 
this  invaluable  volume. 


LAW  OP  EVIDENCE. 

USABINQ   INTERBOGATOitY.  —  REJECTION 
OF   PART  OF  TBE  WITNESS'S  ANSWER. 

On  the  trial  of  a  question  whether  the 
sale  of  a  ship  took  place  under  such  circam- 
stances  as  to  make  the  nnderwriters  liable 
for  a  total  k»s,  the  evidence  relied  on  con- 
sisted, etdusivelj,  of  the  depositions  of  wit* 
nesses  tdcen  under  a  commissiony  on  inter- 
rogatories. 

The  dlst  interrogatory  was  as  follows  :-— 

'What  was  the  value  of  the  ship  at  Masu- 

lipttamf     [Wet9  a  be9i  f9r  ihe  inUresi of 
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MparMea  emuemed  thai  ^e  should  ktmM 
there  ?  If  eo,  state  why  and  far  what 
rttwon."]  The  answer  of  one  of  the  wit- 
nesses to  this  interrogatory  was:  **The 
deponent  saith  that  he  is  at  a  loss  to  fix 
a  vahie  on  a  ship  in  that  state  at  Masulipa- 
tam ;  [611^  ke  thinks  the  sale  tnade  of  her 
was  an  advantageous  one  ;  that  it  was  to 
the  interest  of  aU  the  parties  eoneemed 
that  the  ship  should  be  sold  there;  be- 
cause] the  ship  required  Tery  extensive 
repairs,  which  could  not  be  done  there, 
there  not  being  at  Masulipatam  workmen, 
timber,  or  forges."^ 

The  plaintifTs'  counsel  proposed  to  put 
this  interrogatory  and  answer  in  evidence. 
The  defendants'  counsel  objected  to  the  in- 
terrogatory, as  being  a  leadmg  question, 
and  one  which  asked  for  the  opinion  of  the 
witness  on  the  very  point  which  it  was 
for  the  jury  to  decide.  And  they  contended 
that  the  answer  could  not  be  divided,  bat 
must  be  totally  suppressed. 

The  learned  Judge  was  of  q>imon  that 
part  of  tdie  interrogatory  was  objectionable, 
but  that  both  the  question  and  answer  were 
divisible.  He  ordered  those  portions  of  the 
question  and  answer  which  are  above  printed 
Detween  brackets  to  be  suppressed ;  and  the 
interrogatory  and  answer  were  read  to  the 
jury  as  follows : — "  What  was  the  value  of 
the  ship  at  Masulipatam?"  Answer: — 
**  The  deponent  saith  that  he  is  at  a  loss  to  fix 
a  value  upon  a  ship  in  that  state  at  Masu- 
lipatam. The  ship  required  very  extensive 
repairs,  which  could  not  be  done  there, 
there  not  being  at  Masulipatam  workmen, 
timber,  or  forges." 

Another  witness  was  examined  under  the 
same  interrogatory;  and  his  answer  also 
was  divided  by  the  learned  Judge  in  a  simi- 
lar manner.  At  the  dose  of  the  trial  the 
^ry  found  several  facts  specially  (which  it 
IS  unnecessary  to  state,  as  the  Court  ulti- 
mately held  that  the  finding  was  imper- 
fect) ;  and  the  Judge  directed  a  verdict  for 
the  plaintiffs,  giving  the  defendants  leave 
to  move  to  enter  a  verdict  for  them  on  the 
£Mts  so  found. 

On  a  motion  to  enter  the  verdict  for  the 
defendant  or  for  a  new  trial.  Lord  Denman, 
C.  J.,  said — 

*'  I  think  it  aeoessanr,  without  delay,  testate 
onr  opinion,  that  an  objection  to  a  question  as 
too  leading  does  not,  as  a  matter  of  law,  make 
the  answer  to  the  question  inadmissible.  It 
is  entirely  in  the  discretion  of  the  Court  whether 
the  question  is  such  as  to  make  the  answer 
obtained  by  it  objectionable.  It  certainly  is  to 
be  rei^retted  that  there  is,  in  practice,  no  op- 
portunity for  making  the  objection  to  a  leading 


intom^EaloryiiBlilthetnai:  but  vfaeaAe  trial 
comes  on,  and  the  oljection  is  made,  I  dunk 
the  Judge  ^oold  exercise  a  diacpetioa.  fiffe 
the  part  of  the  answer  read  to  the  jurjr  wu  not 
objectionable  in  itself,  and  was  divisible  from 
the  rest.  I  think  the  Judge  did  right  in  per- 
mitting  it  to  be  read.'' 
Mr.  Justice  iAderidge  and  Mr  Justice  Wi$k' 
m  concurred  in  opmion,  that  if  the  qoeitMn 
and  ^e  answer  were  divisible,  the  objectki- 
able  part  might  be  rejected  and  the  retkii- 
mitted,     SfnaU  v.  Nswue,  13  O.  B.  840. 
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•Mumouffh,  John  Patrick,  Bridport. 
*Neeld,  Joseph,  Chippenham. 

O'Connell,  Manrice,  TValee, 

Paull,  Henry,  St.  Ives. 

Peel,  Frederick,  Burp  (Laneashire). 

Phillimore,  J.  G.,  Q.  C.,  Cheltenham. 

Phinn,  Thomas,  Bath. 

Pngh,  David,  Montgomery  (District). 

Roebuck,  John  Arthur,  <&.  C,  Shefietd. 
•Sadleir,  John,  Carlow  (Borough), 

Seymour,  William  Dii^y,  Sunderland, 

Supleton,  John,  Berwick. 

Stuart,  John,  a  C,  Bury  St.  Edmunds. 

Tancred,  Henry  William,  Q.  C^  Banbury. 

Thesiger,  Sir  Frederick,  Stamford. 

Villiers,  Hon.  C.  P^  }Voherhampton. 

Vivian,  John  Ennis,  IVoro. 

Walpole,  Rt.  Hon.  Bpencer  Horatio,  Q.  C, 
Mdhurst. 

Whiles^,  Right  Hon.  Jaoes,  Q.  C^  Ennts- 
hUtn. 

Wigiam,  Loftos  Tottenham,  (l.C.,Cambridge 
(Vmuersity), 

Wood,  Sir  William  Page,  Oxford  (City). 

Wortley,  Rt.  Hon.  James  Archibald  Stuart, 
dC,  Buteshire. 


UNasOCBSflFUL  LBOAI«  CANDIDATB8. 

The  following  Law  Members  of  the  last  Par- 
fitment  have  not  been  again  reComed  :— 
Anttey,  Thomas  Chisholm,  Bedford. 
Baldwin,  Charles  Barry,  Totness. 
Bemal,  Ralph,  Rochester. 
Best,  John,  Kidderminster. 
Bonbory.  £dwd.  Herbert,  BmrySt.Sdssundt. 
Butler,  Fierce  Skmerset,  Kitkenny  (Comniy). 
Cardwell,  Edward,  Uverpool. 
Collins,  llioaKM,  Knaresborough. 
^▼aiis,  John^  Q.  C^  Hauetfordwesi,   and 
^mbreke  {District). 
Greetie,  Thomas,  Lancaster. 
Hardcasde,  Joseph  Alfred,  Colchester. 
Hobbottse,  Thos.  Benjamin,  lAnooln  (City). 
^Hodgson,  William  Nicholson,  Carlisle. 
lewis,  George  Coniewall,  Herefordshire, 
Nicboil,  Right  Hon.  John,  D.C.L.,  Cardiff. 
O'Brien,  Ji*n,  S.  L..  Limerick  (Ciiy). 
O'GoQnell,  Morgan  John,  Kerry. 
Palmer,  Rounds,  Q.  C.  Plymouth. 
n^iUy,  Right  Hon.  Sir  John,  Devonport. 
Sunford,  John  Frederick,  Reading. 
^Itwny,  John  Salasbmy,  Tamstock. 
Watson,  William  Henry,  Q.  C,  Newcastle^ 
^V^Tyne. 

T|»e  foDowing  New  CancUdatea  have    not 
"•oisnccesaful: — 
^  fiobert,  S.  L.,  Stafford  (Borough). 
BayCord,  Augustus  Freikrick,  D.CL. 


Barnes^  P.  Edwaond,  Penrini  emd  FabnmUh. 

Bovill,  William,  Lewes. 

Cadogan,  Hon.  F.,  Briignorth. 

Channell,  W.  F.,  S.  L.,  Beverley. 

Gleasbv,  A.,  Surrey  (Bast). 

Cos,  Edward  WiHuim,  Tewkesbury. 

Eseott,  B.,  Plymouth. 

Evans,  Cooke,  Stafford  (Borough). 

Farsydc,  G.  J.  W.,  fVkitby. 

Fenwick,  Henry,  Swderkmd. 

FoUett,  Robert  B.,  Ltehfield. 

Gaselee,  S.,  S.  L.,  Portsmouth. 

Greene,  J.  G.  J.,  Wilton. 

Horsroan,  Edward,  Cockermouth. 

Huddleston,  J.  W.,  fVoreester  (CWy). 

Kinderley,  George  HeTbeit,  TMee. 

Kinglake,  A.  W.,  Bridgwater. 

Kinglake,  J.  A.,  S.  L.,  Wells. 

Lee,  John,  LL.D.,  Buckinghamshire. 

Lewis,  William  David,  Poft*^r«cf. 

Liddell,  Hon.  A.  F.  O.,  Gateshead. 

Loch,  George,  Manchester. 

Locke,  John,  Hastings. 

Mellor.  J.,  Q.  C,  IVarwick  (Borough). 

Newton,  Augustas,  Atoon. 

Overend,  W.,  Shefield. 

Palmer,  Geoffrey,  Leicester. 

Pashley,  Robert,  Q.  C,  Lyme  Regis. 

Phillimore,  J.  G.,  Q.  C,  Cheltenham. 

Phillimore,  Robt.  Joseph,  D.C.L.,  Tavistock. 

Ridley,  George,  Northumberland  (South). 

Robinson,  Augustin,  (Shrewsbury). 

Rolt,  John,  Q.C.,  Bridport. 

Romaine,  W.  G.,  Marhw  (Oreat). 

Slade,  F.  W.,  Q.  C,  Dorc*«»fer .•  and SaUs- 
bury. 

Smith,  John  Sidney,  Bocimiii. 

Sturgeon,  C,  Nottingham  (Borough). 

Whatelev.  WiUiam,  Q.  C,  Bath. 

Wilde,  James,  Leicester. 

WUkins,  Charles,  S.  L.,  Evesham. 
♦Wire,  David  Williams,  Oreeuwi^. 

Those  marked  thus  (•),  are  or  have  been 
solicitors. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

All  Masters  Extraordinary  in  Chancery  are 
requested  to  transmit  to  the  Principal  Secretary 
of  the  Lord  Chancellor,  Quality  Court,  Chan- 
cery Lane,  on  or  before  the  last  day  of  August 
next,  a  statement,  in  writing,  mentioning  their 
names,  their  place  of  residence,  their  actual  oc« 
cupation,  and  the  date  of  their  appointment* — 
From  the  London  Oasette,  of  16  July. 

This  Order  has,  no  doubt,  been  made  in  re* 
ferenoe  to  the  Act  aboliahing  the  office  of 
Master  in  Chancery.  It  is  probable  that  in 
future  the  persons  administering  oaths  will  by 
a  General  Order  receive  their  appointments  as 
ComfnisssDaerv,  in  the  same  way  as  in  the  Com- 
mon Law  Courts.  The  high-sounding  name 
of  •'  Master  Extraordinary  of  the  High  Court 
of  Chancery ''  will  cease. 
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NoteB  of  ike  Week.-^Stq^enor  Cowit :  Lord  Chancdhr.'^LordM  Jn$tim. 


NOTES  OF  THE  WEEK. 


CSBTIFICATK    DUTY. — PBOMISBS    OF    CAN- 
DIDATB8. 

At  the  meeting  of  the  electors  of  Oopar,  Mr. 
Ellioe,  who  has  represented  the  borough  for 
many  years,  was  asked  nnmerous  questions, 
amongst  others,  by  Mr.  W,  Taylor,  Writer  to 
the  Signet,  who  first  called  the  candidate's  at- 
tention to  the  unfair  and  unjust  tax  on  fire  in- 
surance, as  a  tax  on  prudence.  Mr.  EUice's 
answer  on  this  point  was  not  rery  satisfactory ; 
and  Mr.  Taylor  then  sud, — **  My  next  question 
18  with  regard  to  a  tax  affecting  our  own  class. 
Mr.  Ellice  has  stated  his  opinion  that  no  class 
of  the  community  should  be  taxed  as  a  class. 
Writers  are  so  taxed  by  requiring  them  first  to 
pay  100/.  of  duty  on  admisirion  to  practise,  and 
afterwards  a  tax  of  8/.  a-year.  >fo  other  pro- 
fession is  similarly  taxed.     Barristers  and  ad- 


vocates are  exempt  from  such  a  tax ;  miniiten 

Say  no  tax,  except  upon  their  presentation; 
octors  pay  some  15/.,  but  they  pay  nothing 
annually.  I  bave  to  ask  if  Mr.  Ellice  is  pre- 
pared  to  say  whether  in  principle  he  approTei 
of  this  tax?" 

Mr.  BUice — "  There  is  a  mat  deal  to  be  wid 
pro  and  con  on  the  matter ;  out  I  was  prepared 
to  Tote  for  the  repeal  of  that  tax  if  the  questioii 
had  been  brought  on  this  year.  I  beliere  the 
tax  is  in  a  &r  way  of  oeing  abolished.  I 
rather  tiiink  that  an  address  for  its  abolition 
will  be  carried  next  year;  but  at  all  erentil 
shall  support  any  proposal  for  its  alx^tioa." 

It  does  not  appear  tnat  any  other  of  our  b^^ 
thren  have  publicly  questioned  their  propoeed 
representatives  ;  but  we  trust,  when  canvassed 
for  their  "  votes  and  interest,"  the  subject  was 
not  forgotten,  and  that  early  next  Senioa  we 
shall  witness  a  satisfactory  result. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 

AND    IHORT   NOTB8   OF    CA8B8. 


aiorlr  €tHnaUttv. 

In  re  Bannerman,    July  12,  1852. 

N«W  TRUSTBE. — LUNATIC  IN   BCOTLAND.- 
KVIDBNCB. 

Upon   a»  appUoatUm  for    ike  transfer  of 
Bank  stock   tohieh  was    invested  in    the 
names  of  four  trustees,  one  of  whom  was 
dead  and  another  stated  by  the  affidavit  to 
have  been  placed  in  a  lunatic  asyhun  under 
proceedings  in  a  Sheriffs*  Court  of  Scot- 
land :  Held,  that  it  was  necessary  to  show 
the  trustee  was  now  a  lunatic  as  he  might 
have  been  discharged  from  confinement. 
This  was  an  application  for  the  transfer  of 
a  sum  of  1,000/.  Bank  stocky  which  had  been 
invested  by  the  Incorporated  Society,  of  Ad- 
vocates of  Aberdeen  in  the  year  1830,  in  the 
names  of  four  trustees.    The  affidavit  in  sup- 
port stated  that  one  was  dead  and  the  other 
nad  been  placed  in  a*  lunatic  asylum  under 
proceedings  in  one  of  the  Sheriffs'  Courts. 
Rasch,  in  support. 

The  Lord  Chancellor  said,  it  was  necessary 
to  show  the  trustee  was  still  a  lunatic,  as  he 
might  have  been  discharged  from  confinement. 

July  14,  l^.-^Jones  v.  Price  and  another; 
Price  V.  Maclean — Appeal  dismissed  from  Vice- 
Chancellor  Knight  Bruce, 

—  16. — Gibbon  V.  F/i/cAer  —  Appeal  from 
Vice-Ghnncellor  Knight  Bruce,  dismissed  with 
costs. 

—  1".— Scncenor  V.  Smith — Appeal  allowed 
from  Vico-Chancellor  Lord  Cranworth. 

—  17-— In  re  Fawcett's  Pa/e»/~- Compro- 
mise agreed  to. 

—  17,  19,  20.— Jfo»yp«my  v.  Bering — Ap- 
peal dismissed  from  Vice 'Chancellor  Knight 
Bruce. 

—  19,  20.— M*Calmont  v.  Rankin  —  Part 
beard. 


lorM  Sttirttrf IT. 
Moorhouse  v.  Colvin.    July  2, 1852. 

CONTRACT  TO  SBTTbB  HON  BY  ON  PA  UGH- 
TBR'b  MABRIAGB*  AND  TO  QIVB  BBQUIIT 
BY   WILL. 

By  a  letter.  Dr.  C.  stated,  that  on  his  dasgh- 
tef^s  marriage  3,000/.  shomld  he  settled  w 
her,  and  that  she  should  be  noticed  is  iu 
wiU.    It  appeared  by  a  will  she  «nu<s- 
tUled  to  a  sum  of  12,^001.,  tat  Dr.  C. 
efierwards  revoked  this  mU,  and  she  teok 
nothing  under  kis  last  will :  Held,  dismiss- 
ing an  appesAfrom  ike  Master  of  the  Rolis, 
that  there  was  no  oontract  to  settU  osf- 
thing  beyond  the  2,000/.  on  his  davghUr 
wl^ich  this  Court  could  enforce. 
This  was  an  appeal,  from  the  decisioD  of 
the  Master  of  the  RoUa  diamissiag*  on  De 
camber  4  last,  the  plaintiff's  bill  in  this  loit 
It  appeared  that  the  father  of  the  appdlsnt*! 
wife,  Dr.  Cochrane,  who  was  a  aoii^eon  in  tht 
East  India  Company's  service,  had  by  his  will, 
dated  in  December  ISIS,  bequeathed  her  a 
lac  of  rupees  (12,500/.),  but  it  appealed  thstin 
August,  1821,  he  revoked  this  will  and  nude 
another  by  which  hegwre  bar  a  similar  aoiottoL 
It  also  appeared  that  in  the  year  18^5  ihe  tes- 
tator wrote  to  Dr.  Thomas,  the  friend  who  had 
charge  of  his  daughter,  thai  they  might  assure 
the  young  gentleman  who  might  meet  with 
their  approbation,  that  on  the  mariiage  with 
her  he  should  have  2,000/.  stsrliiig;   ''nor 
will  that  be  all, — she  is  and  shall  be  noticed  in 
my  will,  but  to  what  farther  amount  I  cannot 
say,  owing  to  the  present  reduced  and  redue* 
ing  state  of  interest,  which  puts  it  outofmf 
power  to  determine  at  present  what  I  nay  hare 
to  dispose  of."    The  plaintiff  was  infonnad  of 
this  letter  and  also  of  the  will,  and  his  IDa^ 
riage  with  the  daughter  took  place  in  183^ 
and  in  1829  Dr.  Cochrane  made  a  will  m 
favour  of  other  persons,  with  remainder  to  we 
daubster  if  they   died  without  issue.    The 
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them  by  the  eestois  que  trastent:  Held, 
that  they  were  liable  to  the  costs  ther^ 
occasioned. 

In  this  case  the  trustees  had  paid  the  tnist 
funds  into  Court  under  the  10  &  11  Vict  c 
96,  after  the  hill  had  heen  filed  hy  the  cestmu 
que  trustent  to  carry  into  execution  the  trusts 
of  a  marriage  settlement. 

Sir  fVUham  Page  Wood,  Smythe,  and  Hare 
for  the  several  parties. 

The  Vice-ChaneeUoTs  said,  that  as  all  douht 
on  the  title  of  the  eestuis  que  trustent  had  been 
removed,  the  trustees  must  bear  the  expense  of 
paying  the  fund  into  CJourt,— such  payment 
being  after  bill  filed  by  the  eestuis  que  trustent 
in  the  nature  of  a  cross  bill  on  their  part.  Ths 
act  was  intended  for  the  indemnity  of  trustees, 
and  the  bill  which  had  been  filed  would  have  . 
given  them  the  same  indemnity  it  was  their 
object  to  obtain  under  the  Trustees'  Relief  Act, 
and  the  course  they  had  adopted  was  therefore 
unnecessary  and  improper. 

July  14. — Oraham  v.  Greaves—Cur,  ad,  tmit. 

—  16.  —  Render  v.  Streeten  —  Decree  for 
specific  performance  of  contract,  without  costs. 

—  15. — ^Barry  V.  Barry— Decree  for  invest- 
ment of  trust  funds. 

^  17, -^Grieves  v.  ifaioley— Plaintifif  held 
entitled  to  legacy. 

—  20. — Fflrtsflv.L^^e— Injunction  granted. 

—  20. — Greene  v.  Fryer — Order  on  motion 
to  strike  out  name  of  next  friend  off  the  record. 


plaintiff  and  his  wife  contended  there  was  a 
coatract  to  settle  a  lac  of  rupees  upon  the 
latter,  and  on  the  Master  of  the  Rolls  having 
diamissed  their  bill,  this  appeal  was  presented. 

BetkeR  and  Toiler  in  support ;  WUlcock  and 
W.  Morris,  contrk. 

The  Lords  Justices  said,  the  letter  only 
amounted  to  a  contract  to  settle  2,000/.  on  the 
marriage,  and  although  it  might  also  be  a  con- 
tract to  give  sometning  more  by  will,  that 
right  could  not  be  dealt  with  in  this  Court,  al- 
though there  might  possibly  be  a  right  of 
action  for  nominal  damages  on  nothing  being 
given  by  the  will.  The  appeal  would  therefore 
be  dismissed. 

July  16. — MitcheU  v.  Beaunion/— Order  of 
Master  of  the  Rolls  varied  as  to  costs. 

—  17. — In  re  Field — Order  on  petition  for 
reference  as  to  state  of  mind  of  cestui  que  trust, 

—  17. — Martin  v.  Py croft — Stand  over. 

—  17. — Glasse  v.  Richardson — Appeal  from 
Vice-Chancellor  Turner  dismissed,  with  costs. 

July  17. — Exparte  Hughes,  in  re  Lord  /K- 
worben — Order  approving  of  committees  of 
lunatic. 

—  17'^^  Exparte  Ansties,  in  re  Ansties — 
Part  heard. 

—  20.  —/a  re  Metropolitan  Railways*  Com- 
panff,  esfarte  Markurelt^Appeal  allowed  ttom 
Vice-Chan  cellor  Parker. 

—  2a— Jn  re  Great  Western  Extension  At- 
MMfktrie  KaUw?4ny  Company,  exparte  Wryghte 
^Appeal  irom  Master  Senior  dismissed,  with 
costs. 

—  20.— /ii  re  Direct  Eweter,  Plymouth,  and 
Ikoomport  tLaHway  Comprnty — Part  heard. 

iSMtix  sf  t^r  &olU. 

'^vHy  lA.^Holtzapffel  v.  Chapman — Injunc- 
tion {(ranted  to  restrain  infringement  of  copy- 
right. 

—  li.-^Thurstans  v,  S»iif A— Demurrer  to 
lupplemental  bill  allowed. 

—  15. — Page  v.  Dewdney  —  Judgment  on 
claim  for  plaintiflb. 

—  l7.*-JB<reA  v.  Jefwtiiiyj— Stand  over. 

—  17.— r»  re  Horley's  IVtwf— Order  for  in- 
vestment of  trust  fund  under  Lynch's  Act  with* 
outraferenee. 

—  17-— fii  re  Chtibert^s  Trus$  £«to«^— Peti- 
tion dismissed  for  nppoifRtment  of  trustees. 

—  14,  \^,  19.*^  Jure  London  Dock  Company, 
fi^te  Hffde  andothers-^PBTthenrd. 

—  19.*^jSi/MV.ll<fiox^^Decf«e  for  payment 
oflegacyi-. 

7-  tOr^Coekle  v.  Baton;  Cockle  v.  FaiM— 
lajunction  refused  with  costs. 


WUxy€^«nttltttr  tl^nrtter. 
Wright  Y.  West, ,  July  17,  ia52.  . 

TaUBTBBS     RCLISV     ACT.  -^   PATMBNT    OF 
I^OS^  RU)-D  IMTO  COURT  PENDING  8VIT. 

—COSTS..  .     . 

Trustees  ptild  money  into  Court,  under  the 
10  ^  11  Fict,  c,  96,  pending  a  suit  against 


July  14.  —  Warwick  v,  Claussen  —  Bill  dis- 
missed by  arrangement  between  parties. 

—  14.— Harcey  v.  Stracey — Cur.  ad,  vuU. 

—  15.— Boicer  v.  Johnson  —  Decree  for  ac- 
count. 

—  16. — Hobhouse  V.  BfaiM?— Order  on  pe- 
tition sanctioning  reduction  of  rate  of  interest 
on  mortgage. 

—  16. — Evans  v.  Heath — Reference  back  to 
the  Master. 

—  17. — Mackenzie  v.  Mackenzie— On  pe- 
tition, claim  of  assignees  in  bankruptcy  ais- 
allowed. 

—  19. — Fan  y,  Jackson — Order  on  petition 
for  sale  of  shares  under  marriage  settlement  to 
enable  petitioners  to  proceed  to  Australia. 

—  20. — In  re  Galway  and  Ennis  Junction- 
Railway  Company  ^  exparte  Lord  Londesborougk 
-^Judgment  as  to  costs. 

—  20.  —  Harris  v.  Poyner  —  Judgment  on 
claim  as  to  construction  of  will. 


tSitt'€f^BnttHar  flar&rr. 
Waite  V.  Coombes.    June  30  j  July  1, 1852. 

WlU.^— CONSTEOCTION.  —  "TAKE   AND   BB- 
CBIVE." 

A  testator  directed  his  executors  appointed'by 
his  vfill,  "to  take  and  receive  "^  all  moneys 
which  might  be  in  his  possession  or  due  to 
him  at  the  time  of  his  decease,  and  to  pay 
the  interest  arising  therefrom  to  his  wife 


Ma 
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Jhr  Itfe,  and  after  her  death  to  his  nieces 
and  their  children :  Hdd,  on  ctaim»  that  a 
sum  of  consols  passed  under  the  devise. 

Thje  tMtatov,  Thomas  Staning,  by  hit  will, 
appointed  Aftr.  William  Coombea  and  Mr» 
GeorgiB  Clode  execntors,  "  to  take  and  reeeiye 
aHmoneja  that  may  be  in  my  poiseaaion  or 
due  to  me  at  the  time  of  my  decease  and  to 
proflccute  for  the  recovery  of  tbe  aao)e»  if  it  be 
found  necessary,  to  be  by  them  placed  in  the 
Britiah  funds  or  otherwise  laid  out  upoa  such 
sacQxity  aa  they  ahall  deem  sufficient,  the  in. 
tateat  ariaing  from  which  to  be  received  and 
paid  by  them  yearly  or  oftener,  aa  appears  beat, 
unto  my  dear  wife  CaroUae  Staning,  at  this 
time  living  with  me,  for  her  aole  use  and 
benefit ;  but  that  only  during  her  life,  afae  hav- 
ing but  a  life  interest  in  it/'  and  he  directed 
hia  executors,  al  her  death,  to  divide  equally 
botnectt  his  two  nieces,  or  to  their  children,  or 
the  child  or  children  of  either,  supposing  one 
of  them  not  to  have  any  familv  aurviving*  all 
such  moneys  held  in  trust  by  them,  and  which 
hia  nieces  or  their  surviving  children,  at  the 
death  of  his  wife,  "  became  by  virtue  of  this 
my  win  entitled  to  in  accordance  with  the  wish 
already  expressed  bv  me/'  This  claim  was 
filed  to  obtain  the  judgment  of  the  Ck>urt  aa  to 
the  construction  of  tli^  will. 

Webster  for  the  plaintiffs ;  Elderton^  Drewry, 
and  if.  C.  Jones  £oc  the  defendant. 

Cur,  ad.  fault. 

The  Vice-Chancellor  said,  that  the  will  dis- 
posed of  the  whole  personal  estate,  and  was 
sufficient  to  include  a  sum  of  consols  standing 
in  his  name,  referring  to  Bops  r.  JRfor^an,  3 
MyL  &  C.  661,  and  judgment  must  be  for  the 
pUuntiffa. 


July  14.— 5fit»M  V.  Gi66v— Jndgnwnt  on 
construction  of  will. 

—  14. — Farrow  v.  Eastern  Union  Railwtty 
Cmnpany—CkdtT  for  specific  perfomumce  of 
agreement  for  purchase  of  lands. 

—  14. — Thompson  v.  Norrisy  CjfciaH  Ma- 
nager of  Vale  of  Neath  and  South  Waits  Brew- 
erf  CefHpeny— Demurrer  to  bill  overruled. 

-^  Ifi.—JDfrdwAtre T.  Hmnej  Hooter,  Dm-^ 
bishire — Judgment  herein,  and  cross  bill  dis- 

—  19-— -4/coci  r.  Alcock^'Paxt  heard. 

—  ao. — Great  Northern  RaUwaf  Company 
y^Bast  and  West  India  Docks  and  Birmingham 
Jkmtiion  Railway  Company— Fwrt  heard. 

Comrt  0f  enmif  IT  Mwm^. 

Wi^nson  v.  AnglO'Califomian  Gold  Mminy 
Company,    June  4,  1852. 

JOIKT-STOCX  GOMPANIB8'  RKGI8TBATTOK 
ACT.  —  DBLITBRY  OP  CBRTIFICATE  TO 
BBAXSHOrfiDSR. — SFBirATfTKB   OT  DXKD. 

The. directors qf  a  companjucompletely  regis- 
tered^ usuEbt  the7  ij'  SVict.  c-  110,  were 
Beld  not  ISaBle  to  an  action  fbr  the  non- 
deliuery,  utsder  sect.  61,  of  a  ceri^aU  of 
dkwes  to  tfe  plaku^^where  he  had  not 


signed  the  deed  in  accordance  wUk  the  ero- 
viso  attaching  to  the  word  **  sharMlier!^ 
under  the  interpretation  cknue,  end  a  d^ 
mmrrer  was  overrated  to  a  plea  setting  ^ 
in  answer  to  such  action,  that  the  yiamt^ 
had  not  so  signed  the  deed. 
This  was  an  action  to  recover  lor  the  nea- 
delivery  of  a  certificate  of  certain  shares  in  thii 
company  to  the  plaintiff  and  the  nlea  justified, 
on  the  ground  he  had  not  aignea  the  deed  of 
settlement.    The  case  now  came  on  upon  de- 
murrer to  thia  plea. 
Paterson,  for  the  plaintiff,  in  support 
Wtllest  for  the  defendants,  eontrik,  referred 
to  the  7  &  8  Vict.  c.  110,  s.  51,  which  enacts, 
that  "  on  demand  of  the  holder  of  any  share 
in  any  joint-stock  company  completely  regis- 
tered under  this  act,  the  compaav  thidl  cauae 
a  certificate  of   the    proprietorship  of  such 
share  to  be  delivered  to  such   shareholden 
specifying  the  share  in  the  undertaking  to 
which  such  shareholder  is  entitled,  and  the 
amount  paid  up  in  respect  of  such  share  at  the 
date  of  such  certificate,  and  ahall  have  tbe  con- 
mon  seal  of  the  company  affixed  thereto,"  and 
by  the  interpretation  clause  (s.  3]  the  word 
*'  shareholder  **  was  to  mean»  so  far  as  such 
meaning  was  not  excluded  by  the  context  or 
by  the  nature  of  tbe  subject-matter,  ''any  per- 
son entitled  to  a  share  in  a  company,  and  who 
has  executed  the  deed  of  settlement  or  a  deed 
referring  to  it." 

The  Court  aaid,  that  aa  there  waa  no  repug- 
nancy to  the  word  "  shareholder,"  meaoiog  & 
person  who  had  signed  the  deed,  the  declsnp 
tion  was  bad  for  not  averring  the  plaintiff  bad 
so  siffued  it,  and  the  demurrer  to  the  plea 
must  DC  overruled. 


Court  of  Common  Slenf . 
KeUf  T.  Webster.    May  11,  1853. 

AGRSBMENT  TO    GIVE     UP     POSaSSSIOlf  OF 
HOUSE. — STATUTE   OF   FRAUDS. 

Held,  on  sfpeal  from  and  reversing  the  de- 
cision of  a  County  Court,  that  anagreemaU 
for  the  payment  </  a  sum  of  money  by  tk 
appellant  to  the  respondant^  who  was  w- 
terested  in  a  house,  tipoii  his  giving  up  ^- 
session  of  the  same,  was  within  the  StatnU 
qf  Frauds,  and  most  be  in  writing. 
Udall  appeared  in  support  of  this  sppeil 
under  the  13  &  14  Vict.  c.  fil,  &  U,  frocn 
the  Yorkshire  County  Court  at  Leeds.    The 
idaiot  was  entered  to  recover  the  sum  of  ^^ 
oalance  of  lOOl.  which  was  agreed  to  be  pato 
bv  the   appellant  for  giving   up  po^^^^ 
or  a  house  in  which  he  was  inteiestcd.    ^Hk 
Judge  had  overruled  an  objection  taken  at  the 
hearing,  that  ao  thia  w»  a  aale  of  an  interest  in 
land  there  ahould  have  been  an  agreement  in 
writing  under  the  Statute  of  Frauds. 
HaU,  contriu 

The  Omrt  allowed  the  objecticn^  ""1^ 
judgment  of  the  Court  below  was  aceoidiiigijr 
reversed. 


Wkt  %esal  eit»$vfitVt 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENOK 


SATURDAY,  JULY  31,  1862. 


CHANCERY    PRACTICE   AND   PRQ- 
CEEDING  AMENDMENT  ACT. 

A  ukROE  portioa  of  our  last  Number 
iiu  ooeii{iiedy  to  the  inevitable  ezclnsion  of 
other  matters,  with  the  Act,  which  obtained 
the  Boyal- Assent  on  the  Ist  instant,  *<to 
finend  the  Practice  and  oomve  of  Proceed- 
ing in  the  Hi^h  Court  of  Chancery/' 

This  Act  does  not  come  into  operation 
until  the  1st  day  of  November  next,  but 
einadeiing  how  much  the  old  practitioners 
hvre  tD  unlearn,  as  well  as  to  Iram,  in  con- 
fe^aenee  of  ito  provisions,  the  leisure  of  the 
loiig  Vacation  will  hardly  suffice  to  enable 
them  to  master  its  detaHs,  or  to  realise  the 
exteat  and  variety  of  the  alterations  about 
to  be  introduced  in  practice,  under  the  au- 
thority of  its  enactments. 

That  it  will  be  ezpedisiit  for  the  Chan- 
oeBor,  as  soon  as  may  be,  to  exercise  the 
power  given  to  him,  with  the  advice  and 
ttsistance  of  the  other  Equity  Judges,  to 
nake  General  Bulee  and  Ordere  for  carry- 
Bg  the  purposes  of  the  Act  into  effect, 
there  csn  be  little  doubt ;   but  as  the  Act 
Mvides  (by  sect.  64),  that  all  General 
Roles  and  Orders  of  the  Lord  Chancellor, 
made  with  such  advice  and  asnstance,  shall 
he  laid  before  Pariiament  if  sitting,  and  if 
not  sitting  within  five  days  after  its  meeting, 
ind  may  be  rescinded  by  any  resolution  of 
either  House  of  Parliament  within  36  days, 
it  has  been  stated  that  no  such  General 
Orders  will  be  put  in  force  until  they  have 
been  submitted  to  Parliament  for  the  speci- 
fied period.   It  is  not  susgested,  that  orders 
"oy  not  be  issued  and  directed  to  take 
c^Bfect  without  the  express  sanction  of  Par- 
bment,  leaving  it  to  either  House  by  reso- 
lution, to  declare  "  that  the  whole  or  any 
pvt  of  such  Rules  or  Orders  ou^ht  not  to 
eoatiaue'in  force  ;"  hut  it  is  not  impossible 

that  the  ordinary  course  will  be  pursued, 
Vol.  xliv.    No.  1,273. 


and  the  acquiescence  of  Parliament  ascer- 
tained before  the  New  Orders  come  into 
operation.  If  this  supposition  should  prOve 
correct,  the  Act  15  &  16  Vict.  c.  86,  wfll 
be  in  operation  during  the  whole  of  M- 
chaelmas  Term,  and  practitioners  will  be 
compelled  to  put  their  own  construction 
upon  its  novel  provisions,  without  the  light 
that  may  be  derived  frmt  General  OrdeiB 
to  be  subsequently  promulgated.^ 

The  Act  distinguishes  between  the  power 
gjiven  to  the  Lord  Chancellor,  in  conjunc- 
tion with  the  other  Equi^  Judges,  in  ordi- 
nary cases,  and  with  respect  to  the  new 
practice  about  to  be  established  of  substi- 
tuting printed  Bille  and  Clainu  for  en- 
grossments on  parchment,  and  serving  a 
copy  of  such  BiU  or  Claim  in  lieu  of  a  writ 
of  subpoena  or  summons.  The  Lord  Chan* 
ceUor  is  empowered  (by  sect.  9),  without 
consulting  the  E<}uity  Judges,  and  without 
any  reference  to  either  House  of  Parliament, 
to  make  any  order  directing,  the  provisions 
as  to  printing  to  be  discontinued  or  sus- 
pended, and  the  present  practice  as  to  filmg 
Bills  and  Claims  and  the  issue  and  service 
of  writs  of  subpcena  and  summons  to  be 
revived  and  come  into  operation,  as  if  this 
Act  had  not  been  passed. 

The  enactment  by  which  the  services  of 
the  law  stationer  are  to  be  exchanged  for 
those  of  the  printer  are  sufficiently  explicit 
as  regards  **  Bills  of  Complaint  and  Claims." 
Hie  practice  of  engrossing  those  on  parch- 
ment for  the  purpose  of  filing  is  to  be  dis- 
contmued,  ana  printed  Bills  or  Claims  filed 
instead  ;  but  to  meet  cases  where  urgency 
and  secrecy  might  be  interfered  with  by  re- 

'  AccordiDff  to  another  rumour,  the  orders 
for  carrying  the  Act  into  effect  have  been  pre- 
pared and  are  now  under  the  consideration  of 
the  Lord  Chancettor  and  the  other  Equity 
Judges. 
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Chcmcery  Practice  and  Proceeding  Amendment  Act* 


qQiring  printed  bills,  it  is  provided,  that 
written  copies  shall  be  received  of  bills 
praying  writs  of  injunction,  or  of  tie  exeat 
regno,  or  to  make  an  infant  a  ward  of 
Court,  upon  the  personal  undertaking  of 
the  plaintiff,  or  his  solicitor,  to  file  a  printed 
bill  within  :14  days ;  and  it  is  further  pro- 
vided, that  the  plaintiff  shall  be  bound  to 
deliver  as  many  copies  of  the  printed  bill 
to  the  defendant,  or  his  solicitor,  as  the 
latter  may  require,  upon  payment  "  at  such 
rate  as  shall  be  prescribed  by  any  general 
order  of  the  Lord  Chancellor  in  that  be- 
half." The  intention  of  the  Legislature  as 
to  printing  Bills  and  Claims  can  admit  of 
no  doubt,  but  the  Act  contains  no  provision 
from  which  it  can  be  inferred  that  pleas, 
answers,  or  demurrers  must  or  may  be 
printed.  It  would  seem  reasonable  that  if 
a  'defendant  thought  proper  to  answer  a 
printed  bill  by  a  printed  answer,  he  might 
be  at  liberty  so  to  do.  Indeed,  it  would 
seem  preferable  if  the  rule  as  to  printing 
instead  of  engrossing  was  confined  to  cases 
in  which  an  alteration  from  the  established 


be  in  the  mode  used  in  the  Common  Law 
Courts  upon  the  examination  of  a  witness 
about  to  go  abroad  and  not  expected  to  be 
present  at  the  trial  of  a  cause.  The  depo- 
sitions of  witnesses  so  taken  are  to  be  re- 
duced to  writing,  ordinarily  in  a  narratiTe 
form,  and  when  completed  to  be  read  oTer 
to  the  witness  and  signed  by  him,  precisely 
according  to  the  practice  which  now  prevails 
in  thfi  Court  of  Bankruptcy.  Objections 
may  be  taken  to  any^  questions  put,  and 
such  objections  are  to  be  noticed  or  referred 
to  by  the  examiner,  and  he  is  to  state  and 
record  his  opinion  thereon,  but  the  exami- 
ner is  not  to  **  have  power  to  decide  upon 
the  materiality  or  relevancy  of  any  question 
or  questions." 

Although  the  evidence  in  a  canse  shall 
be  taken  orally,  yet  affidavits,  by  particular 
witnesses,  or  as  to  particular  facts  or  cir- 
cumstances, may,  by  consent,  or  by  leave 
of  the  Court,  he  used  on  the  hearing,  with 
this  qualification,  that  a  witness  who  has 
made  an  affidavit  shall  be  subject  to  onl 
cross-examination  within  a  limited  petiodi 


Sraetice  would  manifestly  be  attended  by  i  in  the  same  manner  as  if  the  evidence  given 
iminished  expense.   The  new  arrangement,  by  him  on  affidavit  had  been  given  orally 


though  convenient  perhaps  to  those  who 
are  troubled  with  faiimg  sight*  will  be  found 
in  many  instances  to  diminish  the  profits  of 


before  the  examiner,  and  he  may  be  re- 
examined orally  by  the  party  by  whom  the 
affidavit  was  filed.    There  is  also  an  ex- 


the  soheitor  wkhout  affi^rding  any  corr&- 1  press  provision  in  the  Act  (sect.  39)>  em- 
sponding  benefit  to  the  suitor.  When  the  >  powering  the  Court,  if  it  shall  think  fit  so 
number  pf  copies  of  a  written  instrument  is '  to  do,  upon  the  hearing  of  any  cause,  to 
to  be  multiplied  bj  hundreds,  printing  is '  require  the  production  and  oral  examination 
less  expensive  than  copying,  but  when  the '  before  itsetfoi  any  witness  or  party  in  the 
number  of  copies  is  to  be  reckoned  by  units  \  cause. 

the  result  of  printing  in  an  economieal  view  |  When  the  examinations  are  concluded, 
is  just  the  reverse.  the  original  depositions  are  to  be  tfansmit* 

As  already  intimated,  tlie  Writ  of  Sub*  { ted  to  the  Record  Office  and  filed,  and  any 
poma  to  answer  a  Bill,  and  the  Writ  of\  party  to  the  suit  may  have  a  copy  thereof, 
Summons  on  a  claim,  are  no  longer  to  be\oT  of  any  part  thereof,  upon  payment.  On 
used,  but  the  defendant  is  to  be  served  with  the  whole,  it  appears  to  be  generally  eonr 
a  copy  of  the  printed  bill  or  claim,  as  the  ceded  that  the  proposed  mc^e  of  taking 
case  may  be,  indorsed  to  appear  within  I  evidence  in  Equity  is  an  unquestionable  im- 
eight  days  after  service,  and  with  notice  i  provement  upon  the  existing  practiee* 
that  if  the  party  served  neglects  to  appear,  I  The  alterations  mtrodue^  by  the  Act  in 
an  order  may  be  made  agamst  him.  the  form  and  framework  of  Equity  pkad- 

The  mode    of  examining  witnesses   in 
Equity,  and  the  practice  relating  thereto^  is 


materially  altered  by  the  new  Act,  but  it  is 
not  proposed  that  witnesses  should  in  gene« 
ral  be  examined  before  the  Judge  as  in  an 
action  at  law  to  be  tried  at  Nisi  Prius  or  on 
Circuit.  If  either  party  desires  that  the 
evidence  to  be  adduced  in  a  cause  shall  be 
taken  orally,  the  witnesses  are  to  be  exa* 
mined  orally  before  an  examine,  in  the  pre* 
sence  of  the  parties,  their  oouusel,  solicitors) 
or  agents,  and  to  be  subject  to  crosa-exami* 
nation  and  re«6samination»  as  ntorly.as  maj 


ings  are  not  insignificant.  The  bill  is  to 
contain  a  concise  narrative  of  the  facts  or 
circumstances  upon  which  tba:plttntiff 
relies,  and  a  prajyer  for  spedfic  and  general 
relief,  but  unthout  interrogatories  lor  the 
examination  of  the  defiendant.  If  the  plain- 
tiff commencing  a  suit  by  bill  requires  an 
answer  from  any  defendant,  he  is  to  file,  ifl 
the  Record  Office^  interrogatories  for  the 
examination  of  the  defendimt  or  diefendan^ 
from  whom  iie  shall  re^uifean  aasver,  and 
deliver  tx>  sudb*  defendants^  or  their  solicitor, 
a  oop|r  ofandLiiitenQgalorieSi  or  of  aach  of 
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{hem  as  shall  be  applicable  to  the  particu- 
br  defendant.  The  defendant's  answer  may 
contain,  not  only  his  answer  to  the  interro- 
gatories so  filed,  bat  such  statements  mate- 
rial to  the  oase  as  the  defendant  may  think 
it  necessary  or  advisable  to  set  forth  therein. 
After  a  defendant  puts  in  an  answer  to  a 
bill,  he  is  at  liberty,  without  filing  any 
cross-bill,  to  file  in  the  Record  Ofiice  inter- 
rogatories for  the  examination  of  the  plain- 
tiff, prefaced  br  a  concise  statement  of  the 
subjects  on  which  a  discovery  is  sosigh*, 
and  the  plaintiff  upon  the  delivi^'  of  » 
copy  of  snch  interrogatoriea  «>  him  or  his 
solicitor,  will  be  boaud  to  answer  in  the 
same  maimer  as  if  the  interrogatories  were 
contained  in  a  bill  of  discovery. 

With  regard  to  bills,  answers,  and  affi- 
darits,  it  is  expressly  required,  that  they 
shall  be  respectively  divided  into paroffraphe 
numbered  consecutivelyf  each  paragraph 
containing  as  nearly  as  may  be  a  separate 
and  distinct  statement  or  allegation,  an 
arrangement  which,  it  is  expected,  will  aiford 
great  and  useful  facilities  for  reference  in 
complicated  cases,  where  the  pleadings  ne- 
cessarily run  to  ft  considerable  length. 

The  regulations  introduced  by  the  new 
Act  as  to  swearing  and  takmg  pleas,  an- 
swers, disclaimers,  examinations,  affidavits, 
declarations,  affirmatbns,  and  attestations 
of  honour,  in  causes  depending  in  Chancery, 
are  of  the  simplest  and  most  comprehensive 
duracter.  These,  as  well  as  acknowledg- 
ments for  the  purpose  of  enrolling  any 
deed,  may  be  sworn  and  taken  in  any  place 
mider  the  dominion  of  her  Majesty,  before 
any  Judge,  Court,  notary  public,  or  person 
kwfuUy  authorised  to  administer  oaths  in 
such  places ;  and  in  foreign  parts,  out  of 
her  Majesty's  dominions,  before  any  of  her 
Majesty's  Consuls  or  Yice-Consuls. 

After  the  time  allowed  for  answering  shall 
expire,  bnt  before  replication,  the  pkiiatiff, 
upon  notice,  may  move  the  Court,  for  such 
decree  or  decretal  order  as  he  may  think 
himself  entitled  to ;  and  plaintiff  and  de- 
fendant respectively  are  to  be  at  liberty  to 
file  affidavits  in  Support  of  and  ia  opposition 
to  the  motion,  tne  answer  if  filed  to  be 
treated  as  an  affidavit,  and  upon  the  hearing 
of  snch  motion,  it  is  to  be  discretionary  with 
the  Court,  to  grant  or  refuse  the  motion,  or 
to  make  an  order  for  the  further  prosecution 
of  the  suit,  as  circumstances  may  require. 

The  rules  contained  in  the  Act,  regulat- 
ing the  law  and  practice  of  the  Court,  in 
reference  to  objections  for  want  of  parties, 
>ad  in  administration,  creditors,  and  foredo- 
mre  smts,  will  be  more  coavenieiitly  treated 
of  in  a  future  Number. 


THE    ATTORNEYS'    CERTIFICATE 
DUTY  AND  THE  TIMES. 


In  the  7Vme«  of  Monday  last,  the  26th 
July,  in  a  leading  article  on  the  Middlesex 
Election,  in  reply  to  Lord  Robert  Gro** 
venor's  remarks  on  the  opinion  expret«««l  by 
one  of  their  writers,  that  his  T^i^ahip,  in  a 
great  degrec>  owed  his  ©Icotion  to  the  influ- 
ence of  the  Grosveiior  Family,  the  following 
passage  appears : — 

"We  fully  believe  that  Lord  Robert 
Grosvenor  considers  that  his  constituents 
have  a  will  of  their  own,  for  we  cannot  ac- 
count in  any  other  way  for  his  annual 
perseverance  in  the  attempt  to  repeal  that 
moet  just  and  reasonable  tax,  the  duty  on 
Attorneys'  Certificates." 

Why  the  tax  is  "just  and  reasonable " 
the  writer  does  not  condescend  to  state. 
Yet  the  other  successful  candidate  for  the 
Metropolitan  County,  who  has  been  so  much 
praisea  in  the  same  journal,  contended  with 
great  ability  for/otr  and  equal  taxation,  and 
against  the  imposition  of  burthens  on  any 
claes  of  the  community.  Now,  where  is  the 
justice  of  annually  taxing  one  only  of  the 
two  branches  of  the  Legal  Profession,  and 
not  taxing  at  all  any  other  Profession  ?  It 
is  true  that  a  few  trades  are  also  annually 
taxed ;  but  they  serve  no  articles  or  appren- 
ticeship, and  pay  no  duty  of  120/.  and  25/. 
on  commencing  their  business.  Besides, 
some  of  them  have  actual  pecuniary  privi- 
leges in  return  for  their  annual  pa^nnents : 
the  bankers  may  give  receipts  on  unstamped 
paper,  and  the  pawnbrokers  charge  a  lai^r 
interest  than  the  ordinary  rate.  The  at- 
torneys pay  a  three-fold  tax.  They  ask 
only  to  be  relieved  of  one. 

So  ranch  for  the  « justice "  of  the  tux. 
Then  as  to  ito  "reasonableness."'  How 
can  it  be  reasouable  to  tax  persons  whose 
pirofesnonal  practice  yields  them  only  a 
hundred  a  year  or  less,  to  the  same  amount 
as  those  who  receive  a  thousand  or  more? 

Bat  it  is  nnneeessary  to  argue  the  ques- 
tion. In  aU  the  debates  which  ended  in 
five  successful  divisions,  the  Chancellor  of 
the  Exchequer  never  attempted  to  uphold 
the  tax  on  grounds  of  reason  or  justice.  He 
said  only  that  it  had  long  existed,  and  that 
he  could  not  spare  it,  especially  as  the  re- 
peal of  other  taxes,  which  he  erroneously 
alleged  to  be  sinnlar,  must  then  also  be  re- 
linquished. This,  however,  need  not  follow, 
for  some  of  the  other  dasses  wish  to  retain 
the  annual  assessment  as  a  protection  against 
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a  lioat  of  GcnnpetitoTs  who  ^ronld  ^ring  up 

all. 


if  their  tvade  were  entirely  free*    After  al 
the  infliction  of  one  wrong  cannot  jostifj 
another. 


COXJNTY  COURT  ADVOCACY. 

The  Luim  Times,  in  sufiport  of  the  pre- 
position, that  the  A«t  15  &  16  Viet.  c.  54, 
8.  iO,  which  restricts  an  mvomey  retained 
as  an  advocate  by  another  attorney  ftom 
acting  in  the  County  Courts,  does  not  make 
a  new  law  but  merely  conjlmu  the  law  pre- 
Tiously  existing,  rerers  us  to  a  dictum  of 
Lord  Campbell,  in  the  case  of  Reffina  v. 
Amos.  We  do  not  forget  the  observation 
which  the  newspaper  reports  ascribed  to 
Lord  Campbell  in  the  case  referred  to,  but 
our  readers  will  probably  remember  that  the 
(iase  of  the  Queen  v.  Amoa  was  an  applica- 
tion for  a  criminal  information  agunst  a 
Judge  of  the  County  Court,  and  that  the 
omly  question  the  Court  was  called  upon  to 
decade  and  did  in  fact  decide,  in  that  case 
"wa^,  whether  Mr.  Amos  had  been  guilty  of 
corrupt  misconduct  in  his  office  7— a  ques- 
tion, it  is  but  right  to  add,  the  Court  un- 
hesitatingly decided  in  the  negative*  That 
decision  proceeded  upon  the  facts,  and  in- 
Yolved  no  pzindple  of  law,  a  circumstance 
which  probably  accounts  for  the  case  not 
beinff  reported  in  the  reeoniised  reports  of 
ttie  Court  of  Queen's  Bendi. 

As  to  the  argument^  with  which  our 
leamed  contemporary  has  favoured  ns, 
founded  on  the  maxim  of  the  Coaunon  Law, 
JDelegata  poteaiae  non  potest  deleffori,  we 
confess  ouradves  incapable  of  understand- 
ing its  applicability  to  the  matter  in  que»- 
abn.  We  thought  the  authority  of  an 
attorney  to  employ  an  aeent  for  certain 
necessary  purposes  was  implied,  in  the  same 
SMttiner  as  a  factor  may  employ  an  auction- 
eer to  sell  goods  by  auction,  or  a  master  of 
a  foreign  n&a  employ  a  ship-broker  to  pro- 
aaxt  a  freight.  If  the  attorney  is  not  at 
liberty  to  employ  an  agent,  by  virtue  of  his 
implied  authority,  he  is  equally  acting  be- 
yond the  scope  of  his  authority  when  he 
Betains  a  counsel  ?  The  argument,  if  it  has 
any  force,  must  be  carried  much  &rther 
than  our  contemporary  desires  to  push  it. 
JS  the  retainer  of  an  attorney  involves  no- 
thing more  than  a  meie  personal  trast,  the 
i^yointmftnt  of  an  agent  and  the  inatrue* 
tiooa  to  a  counsel  are  alike  uaauthoriaed 


NEW  STATUTES  EFFECTING  AUUk' 
TIONS  IN  THE  LAW. 

SUITORS   IK   CHANCSRY   RJSUEf. 

15  &  16  Vict.  c.  87. 

No  officer  hereafter  to  receive  fieesfor  Ids 
own  use,  but  all  officers  to  be  paid  hj 
salary;  s.  1. 

Officers  to  continue  to  receive  fees  and 
Lord  Chancellor  shall  otherwise  direct,  and 
pay  them  into  the  Suitors'  Fee  Fund ;  a.  2. 

Officers  not  to  take  gratuities ;  s.  3. 

How  offenders  to  be  prosecoted ;  s.  4. 

Allowances  tin  rtopying  to  cease,  md 
I>ower  to  Lord  ChanceQor  to  m«k«  re^ 
tions  as  to  copies ;  5. 

Power  to  Lord  Chancellor,  by  orde^  to 
vaiy,  reduce,  and  abolish  fees,  and  to  pro^ 
vide  for  their  collection  by  stamps ;  s.  6. 

After  such  order,  fees  not  to  be  reodved 
in  money,  but  by  means  of  stamps ;  s.  7. 

Commissioners  of  Inland  Rerenue  to  gtre 
the  necessary  directions  as  to  the  stamps,  to 
keep  separate  accounts,  and  pay  monies  into 
Suitors'  Fee  Fund ;  s.  8. 

Provision  for  sale  of  stamps  by  officers  of 
the  Court,  whose  duties  are  diminished ;  s.  9. 

Commissioners  of  Inland  Reyenue  n»j 
make  regulations  as  to  the  allowanoe  for 
spoiled  stamps;  s.  10. 

Provisions  of  former  Acts  relating  to 
stamps  to  be  applicable  to  stamps  under  this 
Act;  s.  11. 

No  document  to  be  received  or  used  un- 
less stamped.  Proviso  for  subsequent  stamp- 
ing in  case  of  mistake  ;  s.  12. 

Officers  guilty  of  fraud  or  wilful  ne^ect 
in  relation  to  stamps,  liable  to  he  dismi^ed; 
s.  13. 

Power  to  abo&sh  fees  in  lunacy,  and  to 
substitute  a  per-centage  in  lieu  thexeof ;  s. 
14. 

Certain  statutory  jurisdiction  given  to 
Lord  Chancellor,  intrusted  with  care  of  hi- 
natxcs,  to  be  exercised  by  the  persons  for 
the  time  being  so  intrusted  ;  s.  15. 

Salaries  of  Lord  Chancellor  and  Judges 
of  the  Court  of  Chancery  to  be  paid  out  of 
Consolidated  Fund;  s.  16. 

Repeal  of  section  61  of  5  &  6  Vict.  c.  5» 
as  to  payment  of  150/.  ;  s.  17. 

Brokerage  heretofore  received  by  Ac- 
countant-General  to  be  paid  by  him  into 
Suitors*  Fee  Fund ;  s.  18. 

Salary  of  2,7001.  to  be  paid  to  present 
Accountant-General  in  lieu  of  brokerage  in 
addition  to  present  salary  &g.  ;  s.  19. 

Nothing  in  Act  to  affect  the  rights  of  the 
Accountant-Genend  as  a  Master  in  Ordi* 
nary ;  s.  M. 
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P(mer  to  TreasiHy  to  BUike  regoktioDS  as 
to  brokerage;  s.  21. 

Salaij  of  all  fiitare  Accountants-General 
to  be  3,000/.  per  annum ;  s.  22. 

Certain  officers  of  Lord  Chancellor  re- 
moved, and  their  offices  abolished,  viz, : — 
derks  of  faani^r,  secretary  of  decrees,  one 
not.  of  chamber,  chaff  wax  and  sealer, 
h. ;  s.  23. 

Certain  officers  of  the  Lord  Chancdlor  to 
be  paid  by  salary  in  Keu  of  fees,  vias. : — 
Secretary,  gentleman  of  chamber,  purse- 
bearer,  and  trainbearer.  Saliury  of  derk  to 
L»d  Chancellor's  principal  secretary  not  to 
QEKed  250/. ;  s.  24. 

The  seeretefy  of  presentations  and  the 
iecretary  of  commissions  of  the  peace  to 
acconnt  for  and  pay  fees  into  Consolidated 
Pnnd ;  s.  25. 

The  persons  or  person  holding  such  last- 
loentioned  offices  to  receive  the  yearlj  som 
of  800/.;  8.  26. 

Certain  offices  abolished,  Tiz. : — subpoena 
office,  clerks  of  affida^s  and  reports,  door- 
keeper, crier,  and  usher;  s.  27. 

Duties  of  subpoena  office  transferred  to 
derk  of  records  and  writs  ;  s.  28. 

Duties  of  affidavit  office  to  be  performed 
by  clerks  of  records  and  writs  ;  s.  29. 

Orders  in  lunacy,  when  drawn  up  and 
signed,  to  be  enteivd  by  the  registrar  in 
Imaejr,  and  office  copies  of  such  orders  to 
be  famished  and  signed  by  him,  and  the 
Aoeoimtant-Greneral  to  act  upon  such 
orders ;  s.  30. 

Orders  in  lunacy  in  certain  cases  to  be 
•cted  upon  in  the  same  manner  as  if  dcawn 
19  %  the  registrar  of  the  Coart  of  Chan- 
wy;  8.31. 

Certificates  and  reports  of  masters  in 
taitejr  to  be  only  filed  in  the  office  of  re- 
gBtrar  in  Innacy';  s.  32. 

Forging  the  signature  of  registrar  of 
micy,  or  of  his  seal,  to  be  felony  ;  s.  33. 

Master  of  reports  and  entries  to  aounter- 
agn  cheques,  &c. ;  s.  34. 

To  perform  other  duties  as  Lord  Chancel- 
w may  direct;  s.  35. 

Account  of  monies  of  the  suitors  of  the 
tWt  kept  at  the  report  office  to  be  dis- 
contbuecC  and  offices  of  clerks  of  accounts 
abolished  ;  s.  36. 

Lord  Chancellor  to  make  general  orders 
&r  carrying  Act  into  effect ;  s.  37. 

Orders  onder  this  Act  may  be  varied ;  s. 
9a. 

Baties  and  salaries  of  clerks  in  Account- 
«*.Gencraf  s  office ;  s.  39. 

Amount  of  salaries  to  derka  of  Taxing 
nasters  incraased  to  350t ;  a»  40. 
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Deposits  on  appeals  to  be  pud  mtobankt 
and  phiced  to  ^The  Appen  Deposit  Ash 
count;**  8.  41. 

Persons  may  sell  by  auction,  under  an 
order  of  the  Court  of  Chancery,  without 
being  liable  to  duty  imposed  by  8  &  9  VicL 
c  15  ;  s.  42. 

Lidemoity  in  respect  oi  former  sales ; 
s.  43. 

Officers  whose  emoluments  are  diminished 
in  consequence  of  this  Act  may  make  claim 
for  compensation  ta  Commissioners  of  Trear 
sury  i  8.  44. 

Payments  to  be  made  to  persons  whose 
offices  we  aboHsbed ;  s.  45. 

Lord  Chancellor  may  order  pensions  for 
retiring  officers.  5  &  6  Vict.  c.  103.  4  8s 
5  W.  4,  c.  24  ;  s.  46. 

Lord  (phancellor  may  remove  and  give 
pensions  to  disabled  officers ;  s.  47* 

Salaries  to  grow  due  from  day  to  day» 
but  to  be  payable  quarterly  out  of  Suitors' 
Fee  Fund ;  s.  48; 

Compensation  to  hanaper,  chaff  wax,  ftc, 
to  be  paid  out  of  Consolidated  Fund ;  s.  49. 

All  other  compensations  and  superannu- 
ation or  retiring  allowances  to  grow  due  from 
day  to  day,  but  to  be  payable  quarterly  out 
of  Suitors'  Fund  ;  &.  50. 

AlteratioBS  of  quarterly  da^s  of  payment 
of  oertasn  salaries  out  of  Suitors'  Fee  Fund ; 

8.51. 

Provisions  for  expenses  of  the  officers  of 
the  Court.  Salary  of  clerks  to  secretary  at 
the  Eolis  not  to  exceed  300/. ;  s.  52. 

Surplus  of  Suitors'  Fund  to  be  from  time 
to  time  carried  over  to  and  te  become  part 
of  SoitonVFeeFwd;  s.  53. 

Pkowiea  in  case  of  surphis  or  defioieiwf 
of  Suitors'  Fee  Fund ;  s.  54. 

Interpretation  of  term  "  Lord  Ohanccfl- 
lor;'*  8.55. 


The  following  are  the  seotiona  of  tibe 
A«t:— 

An  Act  for  the  Relief  of  the  Suitors  of  the 
High  Court  of  Chancery,    list  July,  1852.] 

Whereat  several  of  the  officers  of  the<Coait 
of  Chancery  have  frem  time  to  time  reeennd 
and  do  now  rective  for  their  own  use  variooe 
fees  and  emoluments  for  business  dons  aod 
transacted  by  thsm  in  or  by  virtue  of  their  rau 
spective  offices:  And  whereas  it  is  expedient 
tfaat  Booh  officers  should  not  henceforth  retain 
sock  fesa  and  emoloments  for  tiieir  own  uaei, 
but  Chat  Chey  shooUl  reeeivs  adequate  sslariea 
fer  die  perfonaaaoe  of  their  rsspsotive  dulM : 
And  whereas  it  is  expedient  that  for  the  n^M 
of  the  suiters  of  the  said  Co«rt  forthcr  pro* 
visba  shoidd  be  made  with  respsct  to  the  tea 
payabla  by^tfapm,  and  that  inenassd  (fii» 
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dtities  should  be  afforded  for  the  despatch  of 
the  business  of  the  said  Court,  and  that  certain 
oflBces  connected  with  the  said  Conrt  should  be 
abolished:  Be  it  therefore  enacted  as  follows :~ 

1.  From  and  after  the  28th  day  of  October^ 
1S52,  no  officer  of  the  Conrt  of  Chancery  or 
any  of  the  Judges  thereof  shall  be  entitled  to 
receive  and  retain  for  his  own  use  any  fee  or 
reward  whatsoever^  and  all  officers  of  the  Court 
of  Chancery  and  of  the  Judges  thereof  now 
entitled  to  receive  and  retain  any  fees  or  other 
payments  for  their  own  use,  which  by  virtue 
of  this  Act  they  will  cease  so  to  receive  after 
the  28th  day  of  October,  1852,  and  whose  sa- 
laries are  not  fixed  by  this  Act,  shall,  while 
they  continue  to  hold  their  respective  offices, 
receive  in  lieu  of  all  fees  or  other  payments 
whatsoever  now  received  by  or  paid  or  pay- 
able to  them  for  their  own  use  such  salary  as, 
having  regard  to  the  emoluments  heretofore  re- 
ceived by  tbem,  and  to  the  nature  and  tenure 
of  such  offices,  the  Commissioners  of  her  Ma- 
jesty's Treasury  shall  think  just,  aud  upon  the 
present  holders  of  such  offices  respectively 
ceasing  to  hold  the  same  the  Commissioners  of 
her  Majesty's  Treasury  shall  fix  the  salaries  to 
be  thereafter  received  in  respect  thereof  with 
reference  to  the  nature  ana  duties  of  such 
offices  respectively. 

2.  It  shall  be  lawful  for  all  officers  of  the 
Court  of  Chancery  and  of  the  Judges  thereof 
heretofore  entitled  to  receive  any  fees  or  emolu- 
ments for  their  own  use,  and  for  their  succes- 
sors in  their  respective  offices,  and  their  seve- 
ral and  respective  clerks  or  agents,  to  continue 
to  receive  and  take  all  and  every  the  fees  and 
emoluments  which  have  been  accustomed  to  be 
paid  to  them,  until  the  liord  Chancellor  shall 
Dy  any  order  or  orders  otherwise  direct,  and  all 
such  fees  and  emoluments  as  shall  accrue  and 
be  received  by  such  officers  respectively,  from 
and  after  the  28th  day  of  October,  1852,  shall 
be  accounted  for  and  paid  by  them  respectively 
once  in  every  month  into  the  Bank  of  England, 
in  the  name  of  the  Accountant-General  of  the 
Court  of  Chancery,  to  be  placed  to  the  account 
there,  intituled  "  The  Suitors'  Fee  Fund  Ac- 
count," the  amount  so  received  and  paid  by 
such  officers  respectively  to  be  verified  by  the 
affidavit  of  the  accounting  party. 

3.  From  and  after  the  28th  day  of  October, 
1852,  if  any  officer  of  the  Court  of  Chancery 
or  of  any  of  the  Judges  thereof  shall,  for  any- 
thing  done  or  pretended  to  be  done  relating  to 
his  office,  situation,  or  employment,  or  under 
colour  of  doing  anything  relatmg  to  his  office, 
situation,  or  employment,  wilfully  take,  de- 
mand, receive,  or  accept,  or  appoint  or  allow  any 
person  whatsoever  to  take  tor  him  or  on  his 
account,  or  for  or  on  account  of  an^  per- 
son, by  him  named,  any  fee,  gift,  gratuity,  or 
emolument,  or  anything  of  value,  other  than 
his  salary  and  what  is  allowed  or  directed  to  be 
taken  by  him  under  this  Act  or  any  order  to  be 
made  under  this  Act,  the  person  so  offending, 
when  duly  convicted,  shall  forfeit  and  pay  the 
turn  of  600/.,  and  shall  be  removed  from  any 
office,  aitoation,  or  employment  be  may  hold 


in  the  said  Court,  and  shall  be  rendered  snd 
he  is  hereby  rendered  incapable  for  ever  there- 
after of  holding  any  office,  situation,  or  em- 
ployment in  the  said  Court,  or  otherwise  senr- 
ing  her  Majesty,  her  heirs  or  soecessors. 

4.  Any  sncn  offender  may  be  prosecuted 
either  by  information  at  the  suit  of  her  Ma- 
jesty's Attorney-General,  or  by  criminal  in- 
formation before  her  Majesty's  Conrt  of 
Queen's  Bench,  or  by  indictment. 

5.  From  and  after  the  28th  day  of  October, 
1852,  the  several  allowances  for  copying  pro- 
vided for  and  directed  to  be  paid  to  the  cleric 
of  reports,  the  cterks  of  entries,  the  assistant 
clerk  of  affidavits,  the  clerks  of  the  examinen, 
and  the  copying  or  writing  derks  of  the  Mas- 
ters in  Ordinary  of  the  said  Court,  by  any  Act 
or  Acts  of  Parliament  now  in  force,  shall  cease; 
and  it  shall  be  lawful  for  the  Lord  Chancellor, 
by  any  order  or  orders  to  be  from  time  to  time 
made  by  him,  to  make  such  regulations  as  to 
the  making  and  delivering  copies  of  the  plead- 
ings and  other  proceedings  in  the  said  Comt, 
and  of  the  documents  relating  thereto,  and  the 
manner  in  which  such  copies  should  be  paid 
for,  and  the  amount  of  cnarge  for  the  same, 
and  bv  whom  the  amount  to  be  so  charged 
shoula  be  received,  as  may  from  time  to  time 
seem  expedient. 

6.  It  shall  be  lawful  for  the  Lord  ChanceDor, 
by  any  order  or  orders  to  be  from  time  to  thne 
made  by  him,  to  vary,  reduce,  or  abolish  all  or 
any  of  the  fees  payable  in  relation  to  proceed- 
ings in  the  Court  of  Chancery,  and  to  snbsd- 
tute  one  or  more  fee  or  fees  in  lieu  thereof,  and 
to  direct  that  all  or  any  of  such  fees  shaU,  from 
a  day  to  be  named  in  such  order  or  orders  and 
thenceforth,  be  'collected  by  means  of  stamps 
to  be  provided  and  used  in  manner  hernnafter 
mentioned. 

7.  From  and  after  the  day  named  in  snch 
order  or  orders,  unless  and  unUl  the  Lord 
Chancellor  shall  otherwise  direct,  none  of  the 
fees  mentioned  in  such  orders  respectively 
shall  be  received  in  money,  but  by  a  stamp 
denoting  the  amount  of  the  fee  which  otheN 
wise  would  be  payable ;  and  where  any  fee 
shall  be  payable  in  respect  of  any  document 
such  stamp  shall,  at  the  expense  of  the  psttf 
liable  to  pay  the  fee,  and  in  such  manner  and 
under  such  regulations  as  shall  by  any  order 
or  orders  be  directed,  be  stamped  or  affixed  on 
the  vellum,  parchment,  or  paper  on  which  the 
proceeding  in  respect  whereof  such  foe  is  w- 
able  is  written,  printed,  or  engrossed,  or  winch 
may  be  otherwise  used  in  reference  to  such 
proceeeding. 

8.  The  Commissioners  of  Inland  Revenue 
shall  from  time  to  time,  upon  the  receipt  of 
any  order  of  the  Lord  Chancellor  in  that  be- 
half, give,  the  necessary  directions  for  carryiag 
the  same  into  effect,  and  shall  provide  every- 
thing that  is  requisite  for  that  purpose,  and 
shall  do  or  cause  to  be  done  everything  Hiat  is 
necessary  for  the  receipt  and  eoUection  of  the 
money  to  be  paid  for  such  stamps;  and  the 
said  Commiflsioners  shall  cause  sMrate  and 
distinct  aceoonta  to  be  kept  of  afi  fums  of 
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money  reeeiTed  or  collected  by  them  under  the 
pro?isioD8  of  any  such  order  or  orders,  and  of 
all  costs,  charges^  and  expenses  incurred  by 
them  or  by  their  direction  in  carrying  the 
same  into  effect,  and  it  shall  be  lawful  for  the 
said  Commissioners  to  pay  and  to  deduet  and 
retain  ont  of  such  monies  all  such  costs, 
charges,  and  expenses,  and  also  to  deduct  all 
soms  of  money  repaid  on  allowances  for 
spoiled  stamps,  as  hereinafter  provided  for; 
and  after  such  deduction  they  shall  from  time 
to  time,  and  in  such  manner  as  the  Lord 
CSianceUor  shall  by  any  order  direct,  pay  the 
monies  so  to  be  received  and  collected  into  the 
Bank  of  England  to  the  credit  of  the  Account- 
ant-General of  the  Court  of  Chancery,  to  be 
placed  to  the  account  there,  intituled  "The 
Suitors'  Fee  Fund  Account." 

9.  It  shall  be  lawful  for  the  Lord  Chancellor 
to  direct  any  of  the  officers  of  the  Court  of 
Chancery  whose  duties  may  be  diminished  in 
consequence  of  the  substitution  of  stamps  for 
money  paymento,  or  otherwise,  under  this  Act, 
to  act  under  the  directions  of  the  Commis- 
sioners of  Inland  Revenue  in  the  sale  and  dis- 
tiibntion  of  all  or  any  of  the  stamps  to  be  used 
pnder  this  Act :  Provided  always,  that  in  case 
it  appear  to  the  Lord  Chancellor,  having  re^ 
fereoce  to  the  duties  to  be  performed  by  such 
officers  or  any  of  them,  that  it  is  not  convenient 
that  they  should  act  as  aforesaid  in  the  sale 
uid  distribution  of  stamps,  it  shall  be  lawfud 
for  the  Comnaissioners  of  Inland  Revenue  to 
^HMnut  periQOfi  for  euch  sale  and  distribution, 
and  to  allow  to  such  persons  so  appointed  by 
them  such  diacoont  or  poundage  as  they  may 
thiokfit.  ,     . 

10.  It  shall  be  lawful  for  the  Commissioners 
of  Inland  Revenue  from  time  to  time  to  make 
such  regulations  as  they  shall  think  fit  for  the 
aUovance  of  such. stamps,  issued  under  the 
pronsions  of  this  A^t,  as  may  have  been 
^iled  or  rendered  uaekss  or  onfit  for  the 
purpose  intended,  or  for  which  the  owner  may 
have  no  immediate  use,  or  which  through 
nustake  or  inadvertence  may  have  been  impro- 
perly or  unneceasarily  used,  and  such  allow- 
ance shall  bo  made  either  by  giving  other 
stamps  in  lieu  of  the  stamps  so  aUowed,  or  by 
lepaying  the  amount  or  value  to  the  owner  or 
«^T  thereof,  after  deducting  the  discount  or 
poundage  (if  any)  aUowed  on  the  sale  of  stamps 
ofthelikejkind. 

11.  The  provisions  contained  in  the  several 
^cts  foir  the  time  being  in  force  relating  to 
^ps  under  the>  care  or  manageoient  of  the 
Commissioners  of  Inland  Revenue  shall  (so  far 
a»  the  aimesorci  applicable  and  consistent  with 
^proTifiions  pf  this  Act),  in  all  cases  not 
hffeby  expresdy  provided  for,  be  of  full  force 
ttd  effect  with  respect  to  the  stamps  to  be 
provided  under  or  by  virtue  of  this  Act,  and 
to  the  velluni,  parchment,  or  paper  on  or  to 
^ch  the  saone  etaoipt  shall  be  impressed  or 
^ad,  and  be  appUed  and  put  in  execution  for 
Meeting  a^d  aeeuring  the  sums  of  money  de- 
>«»ted,.|fcij;eby,^^d  foe.  pr»vwtingM  detecting, 
"^**M««Wng^  frfudt,  .fprg»rw»*  and  ff^^ 
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offences  relating  thereto,  as  fully  and  effectu- 
ally to  all  intents  and  purposes  as  if  such  pro- 
visions had  been  herein  repeated  and  specially 
enacted  with  reference  to  the  said  last-men- 
tioned stamps  and  sums  of  money  respectively. 

12.  No  document  which  by  any  order  or 
orders  to  be  respectively  made  as  aforesaid 
shall  be  required  to  have  a  stamp  impressed 
thereon  or  affixed  thereto,  shall  be  received  or 
filed,  or  be  used  in  relation  to  any  proceeding 
in  the  Court  of  Chancery,  or  be  of  any  validity 
for  any  purpose  whatsoever,  unless  or  until  the. 
same  shall  have  a  stamp  impressed  thereon  or 
affixed  tiiereto,  in  the  manner  directed  by  such 
order :  Provided  always,  that  if  at  any  time  it 
shall  appear  that  any  such  document  which 
ought  to  have  had  a  stainp  impressed  thereoui 
or  affixed  thereto  has,  through  mistake  or  in- 
advertence, been  received  or  filed  or  used  with- 
out having  such  stamp  impressed  thereon  or 
affixed  thereto,  it  shall  be  lawful  for  the  Lord 
Chancellor,  if  he  think  fit,  to  order  that  such 
stamp  shall  be  impressed  thereon  or  affixed 
thereto,  and  thereupon,  when  a  stamp  shall 
have  been  impressed  on  such  document  or  af- 
fixed thereto,  in  compliance  with  any  such 
order,  such  document,  and  every  proceeding 
in  reference  thereto,  shall  be  as  valid  and 
effectual  as  if  such  stamp  had  been  impressed, 
thereon  or  affixed  thereto  in  the  first  instance^ 

13.  If  any  officer  of  the  Court  of  Chancery 
or  other  person  shall  do  or  commit  or  connive 
at  any  fraudulent  act  or  practice  in  relation  to 
any  stamp  to  be  used  under  the  provisions  of 
this  Act,  or  to  any  fee  or  sura  of  money  to  be. 
collected  or  which  ought  to  be  collected  by 
means  of  any  such  stamp,  or  if  any  such  officec, 
or  person  shall  be  guflty  of  any  wilful  act» 
neglect,  or  omission  in  relation  to  any.  such, 
stamp  or  fee  as  aforesaid,  whereby  any  fee  or 
sum  of  money  which  ought  to  be  collected  for 
the  benefit  ot  the  said  Fee  Fund  shall  be  lost 
to  the  said  Fee  Fund,  or  the  payment  thereof 
evaded,  every  such  officer  or  person  so  offend- 
ing shall  be  dismissed  from  his  office  or  em- 
ployment, if  the  Lord  Chancellor  shall  think, 
fit  so  to  order. 

14-  It  shall  be  lawful  for  the  Lord  Chan- 
cellor, intrusted  by  virtue  of  the  Queen's  Sign. 
Manual  with  the  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  persons, 
found  idiot,  lunatic,  or  of  unsound  mind,  by 
any  order  or  orders,  to  be  from  time  to  time 
made  by  the  Lord  Chancellor,  intrusted  as 
aforesaid,  to  abolish  all  or  any  of  the  fees  pay- 
able in  relation  to  proceedings  in  lunacy,  and 
to  direct  that  such  of  the  fees  as  shall  not  be 
abolished,, if  any,  shall  be  collected  by  meana 
of  stamps  in  the  manner  hereinbefore  provided 
with  respect  to  fees  payable  in  relation  to  pro- 
ceedings in  the  Court  of  Chancery,  and  also  ta 
direct  that  in  Ueu  of  all  or  any  of  such  fees  a. 
per-centage  or  ad  valorem  payment  shall  be 
paid  on  the  clear  annual  incomes  of  the  per- 
sons found  idiot,  lunatic,  or  of  unsound  mmd> 
and  on  ^e  amount  of  the  taxed  costs  incurred 
in  proceedings  in  luoacy>  or  on  such  annual 
it^coo^.onhr, , or  i^n  the  amount  of  such  taxed 
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costs  onljr,  the  amonnt  of  such  annual  incomes 
as  aforesaid,  and  the  amount  of  the  per-centage 
or  ad  valorem  payment  to  he  paid  thereon  and 
on  such  taxed  costs  to  he  from  time  to  time 
ascertained  and  fixed  m  such  manner,  by  such 
means,  and  under  such  regulations  as  the  Lord 
Chancellor,  intrusted  as  aforesaid,  shall  by  any 
•order  or  orders  direct,  and  the  amount  of  such 
per-centage  or  ad  valorem  payment  to  be  paid 
into  the  Bank  of  Bngland  in  the  name  of  the 
Aecountant-General  of  the  Court  of  Chancer}', 
to  he  placed  to  the  account  there,  intituled 
"The  Suitors'  Fee  Fund  Account,"  at  such 
times  and  by  such  persons  a4  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  shall  by  any 
order  or  orders  direct :  Provided  always,  that 
the  amount  to  be  raised  by  such  per-centage 
ot  ad  valorem  payment  shall  not  exceed  the 
amount  which  may  from  time  to  time  be  re- 
quired to  provide  for  the  payment  of  the 
salaries^  expenses,  and  sums  of  money  payable 
under  the  Act  of  the  Session  holden  in  the  5 
&  6  Vict.  c.  84,  or  any  other  Acts  or  Act  of 
Parliament  for  the  time  being  in  force  with 
respect  to  lunatics ;  and  that  a  statement  of 
the  amount  of  such  per-centage  or  ad  valorem 
payment  shall  from  time  to  time,  within  14 
days  next  after  the  same  efhall  have  been 
settled,  be  laid  on  the  table  of  the  House  of 
Commons,  if  Parliament  shall  be  then  as- 
sembled, or  if  Parliament  shall  not  be  then 
assembled,  then  within  14  days  after  the 
meeting  of  Parliament  then  next  following. 

15.  All  the  jurisdiction,*  and  all  the  powers 
and  authorities  of  a  judicial  nature,  given  by 
the  Act  of  the  Session  helden  in  the  1  Will.  4, 
c-65,  by  "The  Trustte  Act,  1850,"  and  by 
any  oth^r  Acts  or  Act  of  Parliament  now  in 
force,  to  the  Lord  Chancellor,  intrusted  bv 
virtue  of  the  Queen's  Sign  Manual  with 
the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  the  persons  found 
idiot,  lunatic,  or  of  unsound  mind,  shall  be- 
long to  and  may  be  exercised  by  all  or  any  of 
the  persons  or  person  for  the  time  being  in- 
trusted as  aforesaid. 

16.  And  whereas  under  certain  Acts  of  Par- 
liament now  in  force  the  salaries  of  the  Master 
of  the  Rolls,  and  of  the  Vice-Chancellor  ap- 
pointed under  the  Act  of  the  Session  holden  in 
the  53  Geo.  3,  c.  24,  are  payable  out  of  and 
charged  upon  the  Consobdated  Fund  of  the 
United  Kmadom,  but  the  salary  of  the  Lord 
Chancellor  (except  that  portion  thereof  payable 
to  him  as  Speaker  of  the  House  of  Lords),  and 
the  salaries  of  the  Lords  Justices  of  the  Court 
of  Appeal  in  Chancery,  and  of  the  other  Vice 
Chancellors,  are  payable  out  of  the  interest 
find  dividends  arising  from  the  government  or 
parliamentary  securities  placed  in  the  name  of 
the  Accountant- General  of  tiie  Court  of  Chan 
eery  which  have  been  purchased  from  time  to 
time  with  monies  taken  out  of  the  common  and 
general  cash  belonging  to  the  Suitors  of  the 
Court  of  Chancery,  and  lying  dead  and  un- 
employed in  the  Bank  of  jBngfand :  And 
whereas  it  m  expedient  that  the  salaries  of  all 
the  Judges  of  the  Court  of  Chancecy  should  }» 


paid  out  of  the  Consolidated  Fond  of  ^ 
United  Kin^om,  instead  of  out  of  the  inteanest 
of  the  securities  purchased  with  the  cash  of  the 
suitors  as  aforesaid :  Be  it  therefore  enacted, 
That  from  and  after  the  10th  day  of  Octoher, 
1852,  there  shall  be  issued  and  paid  and  pay- 
able out  of  and  charged  and  chargeable  upon 
the  Coneolidated  Fund  of  the  United  Kingdom, 
after  paying  or  reserving  sufficient  to  ray  al 
such  sums  of  money  as  by  any  Acts  of  rarfia- 
ment  now  in  force  have  been  directed  to  he 
pwd  thereout,  but  with  precedence  to  all  other 
payments  which  shall  hereafter  he  chsr^ 
thereupon,  the  annual  salaries  hereinalter  men- 
tioned ;  that  is  to  say,  to  the  Lord  Chancellar 
such  vearly  sum  as,  with  the  salary  or  som 
payable  to  him  as  Speaker  of  the  House  of 
Lords,  to  be  certified  as  directed  by  the  Act  of 
the  Session  holden  in  the  14  &  15  Tict  c.  83, 
shall  be  sufficient  to  make  up  the  net  yearly 
sum  of  10,000/. ;  to  each  of  the  Lords  Jattices 
of  the  Court  of  Appeal  in  Chancery,  6,000/,; 
to  the  Vice-Chancellor  for  the  time  bcingap- 
pointed  under  the  Act  passed  in  the  5  Tict 
Sees.  1,  c.  5,  6,006/.;  and  to  the  Vice-Chan- 
cellor appointed  under  the  Act  of  the  Seasioo 
holden  in  the  14  &  15  Vict.  c.  4,  5,000/.;  all 
of  which  salaries  shall  be  in  lieu  of  all  sidariei 
theretofore  payable  to  such  Judges  respectively, 
out  of  any  fund  whatsoever,  under  any  Acts  or 
Act  of  Parliament  now  in  force,  and  shall  he 
payable  and  paid  Quarterly,  free  and  dear  from 
all  taxes  and  deductions  whatsoever,  on  the 
four  usual  days  of  payment  in  the  year;  that 
is  to  say,  the  5th  day  of  January,  ihe  5th  day 
April,  the  5th  day  of  July,  and  the  10th  day  of 
October  in  every  year,  by  equal  portions,  the 
firBt  payment  to  be  made  on  the  5th  day  of 
January,  1853,  and  a  proportionate  part  of  aoch 
sdaries  respectively  to  be  paid  for  the  quarter 
current  at  the  death  or  resignation  of  any  of  die 
persons  in  the  receipt  of  such  salaries. 

17.  So  much  of  the  Act  of  the  first  Semm 
holden  in  the  5  Vict.  c.  5,  as  enacts,  that  as 
Aecountant-General  of  the  High  Court  d 
Chancery  shall,  on  or  before  the  Ist  day* 
September  in  every  vear,  pay  into  the  bank,  to 
an  account,  intitulea  "  An  Account  of  Intoeit 
arising  from  Securities  carried  to  an  Account 
of  Money  placed  out  for  the  Benefit  and  better 
Security  of  the  Suitors  of  the  High  Court  rf 
Chancery,"  the  sum  of  150/,,  shall  be  repeded. 

18.  From  and  after  the  28th  day  of  Octoher, 
1852^  the  brokerage  which  shall  or  may  torn 
time  to  time  be  received  by  the  present  Ae- 
countant-General of  the  Court  of  Chanceay 
shall  be  paid  by  him  into  the  Bank  of  Englaad, 
to  be  there  placed  to  his  credit  as  such  Afr 
countant-General  to  the  account,  intitulrt 
"The  Suitors*  Fee  Fund  Account,**  at  sum 
times  and  under  such  regulations  as  the  Lord 
Chancellor  shall  from  time  to  time  by  any 
order  direct. 

19.  From  and  after  the  28th  day  of  Octoher, 
1852,  there  shall  be  paid  to  the  prcseut  Aj> 
countant-General  of  the  Court  of  Chancery, « 
lieu  of  tiie  brokerage  heretofore  received  byhio 
for  his  own  benefit,  and  in  addition  to  UR 


alary  and  aUowance  for  books  and  stationery 
now  reerared  by  him  as  Aceonntant-General, 
Ae  netycariy  salary  of  VOO/. 

20.  Nothing  herem  contained  shall  affect  the 
rights,  pririlegeSf  or  duties  to  which  the  present 
Aceirantant-General  is  entitled  or  which  he  is 
liable  to  perform  as  one  of  the  Masters  in  Or- 
dinary of  the  Comt  of  Chancery. 

21.  It  shall  be  lawfal  for  the  Commissioners 
of  her  Majesty's  Treasury  to  make  such  regu- 
btions  with  respect  to  the  broker  to  be  em- 
ployed in  transacting  the  business  relating  to 
die  funds  of  Ae  Ck)urt  of  Chancery,  and  the 
unoant  of  commiseion  to  be  received  by  such 
iRtyker,  or  the  payment  of  such  broker  by 
adary  or  oChenrise,  as  they  shall  from  time  to 
time  think  fit. 

22.  From  and  after  the  resignation  or  death 
efthe  present  Accountant-General  the  salary 
provide  for  the  Accountant-General  of  the 
add  Court  by  the  Act  of  the  Session  holden  in 
the  12  Geo.  2,  c.  24,  and  the  Act  of  the  Session 
holden  in  the  9  Geo.  3,  c.  19,  shall  cease,  and 
Acre  shall  be  paid  to  the  Accountant-General 
of  Use  said  Court  for  the  time  being  the  net 
Jfcarty  salary  of  3,0001, 

23.  From  and  after  the  28th  day  of  October, 
1852,  the  following  officers  shall  be  removed, 
tad  their  respective  offices  shall  cease  and  de» 
tennine;  that  is  to  say,  the  keeper  or  clerk  of 
her  Majesty's  hanaper,  deputy  clerk  of  the 
^aper,  Ae  secretary  of  decrees  and  injunc- 
tions, one  of  the  two  gentlemen  of  the  chamber 
attending  the  Great  Seal,  the  chaff  wax,  the 
wpnty  chaff  war,  the  sealer,  and  the  deputy 
•der,  and  the  di^es  theretofore  performed  by 
&e  Beoetary  of  decrees  and  injunctions  shall 
tbeaccforth  be  performed  by  the  clerks  of  re- 
owds  and  writs,  and  the  respectire  duties  of 
tfce  offices  of  the  keeper  or  clerk  of  her  Ma- 

Ks  hanaper  and  of  chaff  wax  and  sealer 
thenceforth  be  performed  by  the  clerk  of 
■»  Crown  in  Chancery  and  the  pursebearer  to 
Ac  Lord  Chasicellor  respectively,  as  directed 
Dyt^  Ai;t  of  the  Sessiou  holden  in  the  3  &  4 
^^  4,  c.  84,  upon  such  offices  becoming 
^Kxnt  by  the  death,  resignation,  or  removal 
of  tiie  then  respective  holders  thereof,  and 
Wch  pursebearer  shall  be  thenceforth  entitled 
to  such  yearly  sums  for  the  expenses  of  the 
offices  ot  chaff  wax  and  sealer  as  are  by  the 
^d  last-mentioned  Act  directed  to  be  paid  to 
ann. 

24.  PVom  and  after  the  28th  day  of  October, 
1^52,  there  shall  be  paid  to  the  officers  of  the 
wni  Chancellor  next  hereinafter  named,  in 
"BO  of  all  fees  heretofore  received  by  them  re- 
flectively for  their  own  use,  the  following 
J^riy  salaries ;  that  is  to  say,  to  the  principal 
•erctaty  of  the  Lord  Chancellor  1,200/.,  to  the 

Stleman  of  the  chamber  attending  the  Great 
1^500?.,  to  the  pursebearer  to  the  Lord 
Jwncdlor  500/.,  and  to  the  trainbearer  to  the 
^  Chancellor  200^ ;  and  it  shdl  be  lawful 
wfths  Lord  Chancdior  to  appoint  a  clerk  to 
w  employed  In  the  office  of  such  principal 
•f'Btary,  which  clerk  shall  receive  by  way  of 
*wT>Q^  anntnd  warn,  not  exceeding  3001., 
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as  the  Lord  Clumcellor  shall  from  t 
direct. 

25.  Prom  and  after  the  10th  day  of  October, 
1852,  the  persons  or  person  holding  the  offices 
of  secretary  of  presentations  and  secretary  of 
commissions  of  the  peace  shall  acoonnt  for  all 
the  fees  and  emoluments  payable  to  and  re- 
ceived by  them  or  him  by  virtue  of  such 
offices,  and  shall  pay  such  foes  and  emolu- 
ments once  in  every  six  months  into  the  rs-> 
oeipt  of  her  Msjesty's  Exchequer,  and  tlio 
same,  when  so  paid,  shall  be  carried  to  and 
made  part  of  tne  Consolidated  Fund  of  tin 
United  Kingdom,  the  amount  so  reoeiv«d  and 
paid  to  be  verified  by  the  affidavit  of  the  ae^ 
counting  party. 

26.  From  and  after  the  10th  day  of  October, 
1852,  there  shall  be  paid  to  the  persons  or  per- 
son for  the  time  being  holding  such  last-men* 
tioned  offices  the  yearly  sum  of  8001.,  to  b9 
divided  between  such  persons,  in  case  such 
offices  should  be  held  by  different  persons,  itt 
such  proportions  as  the  Lord  Chancellor  shall 
direct,  and  such  yeurly  sum  shall  be  issued 
and  paid  and  payaole  out  of  and  be  charged 
and  chargeable  upon  the  Consolidated  Fund  of 
the  United  Kingdom  (after  paying  or  reserving 
sufficient  to  pay  all  such  sums  of  money  as  by 
any  Acts  of  Parliament  now  in  force  have  been 
directed  to  be  paid  thereout,  but  with  preco- 
deuce  to  all  other  payments  which  shall  here- 
after be  charged  thereupon),  and  shall  be  pay- 
able and  paid  quarterly,  free  and  clear  from  all 
taxes  and  deductions  whatsoever,  on  the  four 
usual  days  of  payment  in  the  year;  that  is  to 
say,  the  5th  day  of  January,  the  5th  day  of 
April,  the  5th  day  of  July,  and  the  10th  day  of 
October  in  every  year,  by  equal  portions,  the 
first  payment  to  oe  made  on  the  5th  day  of 
January,  1853,  and  a  proportionate  pMt  there- 
of to  be  paid  for  the  quarter  current  at  the 
death  or  resignaliDn  of  the  persons  or  person 
in  the  receipt  of  such  yearly  sum. 

27.  Prom  and  after  the  28th  day  of  October, 
1852,  the  offices  of  the  paCentesof  the  subpoena 
office,  the  deputy  of  the  patentee  of  the  sub* 
poena  office,  the  clerk  of  affidavits,  the  assist- 
ant clerk  of  affidavits,  the  second  assistant 
clerk  of  affidants,  the  clerk  of  reports,  the 
doorkeeper  of  the  Court  of  Chancery,  and  the 
crier  of  the  Court  of  Chancery,  and  the  office 
of  usher  of  the  Court  of  Chancery  now  hdd 
by  Thomas  Francis  Le  Dieu,  shall  be  abolished. 

28.  From  and  after  the  28th  day  of  October, 
1852,  the  execution  of  the  duties  of  the  sub- 
poena office  shall  be  transferred  to  the  clerks  of 
records  and  writs,  and  such  duties  shall  be 
performed  by  them  in  such  manner  as  ihsy 
are  directed  to  perform  the  same  by  the  Act  m 
the  19ession  holden  in  the  8  &  9  vkt.  c.  105, 
after  the  death,  resignadon,  or  removal  from 
bis  office  of  the  present  patentee  of  the  sub- 
poena office. 

29.  From  and  after  the  88th  d»r  of  Octolwr, 
1852,  ^e  duties  of  the  Affidavit  Office  of  the 
Court  of  Chancery  shaH  be  performed  by  the 
clerks  of  records  and  writs,  but  affidavits  or 
affibmtetiooe  may  bs  swviro,  affifnied»  or  attested 
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iipoD  honour  and  declarations  made  before  tbe 
clerk  of  enrolments  for  the  time  being,  as  oc- 
casion may  require,  for  the  better  despatch  of 
business;  and  the  duties  of  the  clerk  of  re- 
ports  shall  be  performed  by  such  person  or 
persons  as  the  Lord  Chancellor  shall  appoint  ■ 
for  that  purpose,  and  such  person  or  penons 
shall  be  entitled  under  this  Act  to  such  salary 
or  salaries  as  the  Commissioners  of  her  Ma- 
jesty's Treasury  shall  by  any  order  direct,  pro- 
vided that  the  whole  amount  of  such  salaries  ) 
shall  not  in  any  one  year  exceed  the  sum  of 
400/. 

30.  Every  order  made  in  matters  in  lunacy 
by  the  Lord  Chancellor,  or  the  person  or  per- 
sons intrusted  as  aforesaid,  when  drawn  up  by 
the  secretary  of  lunatics,  and  signed  by  the 
Lord  Chancellor,  or  the  persons  or  person 
intrusted  as  aforesaid,  shall  be  entered  by  such 
secretary,  who  shall  be  henceforth  called  the 
registrar  in  lunacy,  in  a  proper  book  to  be 
provided  by  him  for  that  purpose ;  and  he  shall 
furnish  to  every  person  requiring  the  same 
office  copies  of  such  orders,  or  of  such  part 
thereof  as  may  be  required,  which  copies  shall 
be  signed  by  such  registrar  in  lunacy,  and 
he  shall  provide  a  seal  for  his  office,  and  shall 
cause  to  be  sealed  or  stamped  therewith  all 
such  office  copies  as  aforesaid ;  and  every  such 
office  copy,  purporting  to  be  so  signed,  and 
sealed  or  stamped  with  such  seal,  shall  at  all 
times,  and  on  behalf  of  all  persons,  and  whether 
for  the  purposes  of  this  Act  or  otherwise,  be 
admitted  as  evidence  of  the  order  of  which  it 
purports  to  be  a  copy,  without  any  further 
proof  thereof. 

31.  Where  any  such  order  in  lunacy  relates 
to  the  payment,  transfer,  or  carrying  over  of 
any  cash,  stock,  funds,  annuities,  securities,  or 
other  effects,  to  or  into  the  name  of  the  Ac- 
countant-General  of  the  Court  of  Chancery,  to 
the  credit  of  the  matter  of  any  person  oi^per- 
sons  being  idiot,  lunatic,  or  of  unsound  mmd, 
or  to  the  payment,  transfer,  or  carrying  over, 
or  other  disposal  by  the  said  Accountant-Gene- 
ral  of  any  cash,  stock,  funds,  annuities,  secu- 
rities, or  other  effects  which  may  be  standing 
in  his  name  to  the  credit  of  the  matter  of  any 
person  or  persons  being  idiot,  lunatic,  or  of 
unsound  mind,  the  said  Accountant- General, 
and  all  other  persons,  including  the  Governor 
and  Company  of  the  Bank  of  England,  and  all 
other  companies  and  societies,  shall  act  upon 
such  order,  signed  by  the  Lord  Chancellor,  or 
the  person  or  persons  intrusted  as  aforesaid, 
after  the  same  shall  have  been  so  entered  as 
aforesaid,  in  the  same  manner  as  if  such  order 
had  been  also  drawn  up  by  the  registrar  of  the 
Court  of  Chancery,  ana  passed  and  entered  ac- 
cording to  the  mode  heretofore  in  force ;  and 
the  registrar  in  lunacy  shall  certify  under  his 
hand  to  the  said  Accountant-General  what 
stocks  or  funds  he  is  by  virtue  of  any  such 
order  to  transfer,  and  to  whom,  in  the  same 
manner  as  the  registrars  of  the  Court  of 
Chancery  have  been  heretofore  accustomed  to 
do. 

32.  It  shall  not  be  necessary  hereafter  to  file 


any  certificate  or  report  of  the  linten  io  Lap 
nacy  in  the  report  office  of  the  Court  of  Chan- 
cery, but  the  said  Accountant-Geoeral.  and  all 
other  persons  including  as  aforesaid,  shall  act 
upon  sol  certificates  and  reports  of  the  Masters 
in  Lunacy,  filed  in  the  office  of  the  registrar  in 
lunacy,  in  the  same  manner  as  if  such  certifi- 
cate and  reports  respectively  had  been  also  filed 
in  the  report  office  of  the  Court  of  Cbanoerj 
according  to  the  mode  heretofore  in  force. 

33.  If  any  person  shall  forge  the  signatUK  of 
the  registrar  in  lunacy,  or  sluUl  forge  or  ooofi- 
terfeit  the  seal  of  his  office,  or  knowingly  cos- 
cur  in  using  any  such  forged  or  coonteriidt 
signature  or  seal,  or  shall  tender  in  evideice 
any  document  with  a  false  or  counterfeit  sifpui- 
ture  of  such  registrar,  or  with  a  false  or  com- 
terfeit  seal,  knowing  the  same  signature  or  aeal 
to  be  false  or  counterfeit,  every  such  penon 
shall  be  guilty  of  felony,  and  shall  be  liable  to 
the  same  punishment  as  any  offender  under  an 
Act  of  the  Session  holdea  in  the  8  &  d  Vict.  c. 
113. 

34.  And  whereas  all  notes  and  cheques  for 
the  payment  of  money  drawn  by  the  Acconntr 
ant-General  of  the  Court  of  Chancery  upon  the 
Bank  of  England  have  been  heretofore  coonler- 
signed  by  the  registrars  of  the  said  Court,  in 
pursuance  of  the  provisions  of  the  Act  of  the 
Session  holden  in  the  12  Geo.  1,  c.  32:  And 
whereas  all  copies  and  extracts  taken  from  the 
registrar's  books  deposited  in  the  office  of  the 
Master  of  the  Reports  and  Entries  have  been 
heretofore  signed  by  the  said  registrars :  And 
whereas  the  performance  of  such  duties  by  the 
said  registrars  is  attended  with  inconvenience, 
and  interrupts  them  in  the  execution  of  their 
other  duties  $  and  it  is  expedient  that  the  Mas- 
ter of  Reports  and  Entries  should  be  so- 
powered  to  sign  documents  as  well  as  the  asd 
registrars  :  Be  it  therefore  enacted.  That  the 
duties  relating  to  the  connteraigning  the  noM 
or  cheques  drawn  by  the  Acoountant-GeDenl 
of  the  said  Court  upon  the  Bank  of  England, 
and  to  the  signing  Uie  copies  and  extracts  made 
in  or  issuing  from  the  office  of  the  Master  of 
Reports  and  Entries,  heretofore  performed  by 
the  registrars  of  the  .said  Court,  so  far  as  it 
shall  be  found  necessary  or  expedient  to  con- 
tinue such  duties,  shall  be  performed  by  the 
Master  of  Reports  and  Entries,  or  the  registzars 
of  the  said  Court,  in  such  manner  and  under 
such  rules  and  regulations  as  the  Lord  Chtf- 
cellor  shall  from  time  to  time  by  any  order 
direct. 

36.  The  Master  oi  Reports  and  Entries  shaU 
also  perform  all  such  other  dntiea  as  the  Lord 
Chancellor  shall  from  time  to  tame  by  my 
order  direct. 

36.  And  whereas  under  an  order  of  the  said 
Court  recited  in  the  sud  la8t«mentioned  Act, 
and  thereby  confirmed,  an  account  of  all  moniefl, 
securities,  and  effects  belonging  to  the  snit^n 
of  the  said  Court  was  directed  to  be  kept  at  the 
report  office ;  and  whereas,  since  ther  psseoig 
of  such  Act,  three  accountt  of  such  jnooice, 
securities,  and  eSbcts  have  been  resptttivdy 
kept,thati«to«af,  oneattfae  ttport^ffioe  by 
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the  elerks  of  acoounte,  another  in  the  office  of 
the  Aecoantant-General  of  the  said  Court,  and 
a  third  at  the  Bonk  of  England  :  And  whereas 
it  is  considered  that  the  accoant  so  kept  at  the 
repott  office  is  no  lon^^er  necessary,  and  may  be 
discontinned:  Be  it  therefore  enacted.  That 
from  and  after  the  1st  day  of  October,  1852, 
the  account  so  kept  at  the  report  office  as  afore- 
said shall  be  discontinued,  and  the  offices  of 
clerks  of  accounts  shall  be  abolished,  and  so 
mQch  of  the  said  last*menttoned  order  as  re- 
qmreS)  that  when  any  money  belonging  to  the 
flukora  of  the  said  Court  should  be  directed  to 
be  paid  by  order  of  the  said  Court  the  note 
drawn  for  such  money  upon  cheque  paper,  as 
thsreby  directed,  should  be  carried  to  the 
report  office,  and  an  entry  made  thereof  there, 
sod  intratur  written  thereon,  shall  be  repealed : 
and  from  and  after  the  1st  day  of  October,  1852, 
every  note  or  cheque  for  the  payment  of  money, 
ander  any  order  of  the  said  Court,  signed  by 
the  Accountant-General  of  the  said  Court  and 
coantersigned  by  the  Master  of  Reports  and 
Entries,  or  one  of  the  registrars  of  the  said 
Conrt,  as  hereinbefore  required,  shall  be  suffi- 
cient authority  to  the  Bank  of  England  to  pay 
the  money  mei^oned  in  such  note  or  cheque 
to  the  person  named  therein,  or  to  such  person 
as  he  or  she,  by  indorsement,  shall  order  to 
Kceive  the  same. 

37.  It  shall  be  lawful  for  the  said  Lord  Chan- 
cellor  frcm  time  to  time  to  make  and  issue 
toch  general  orders  as  he  shall  think  fit,  as 
well  in  relation  to  any  matter  connected  with 
the  offioea  by  this  Act  abolished,  and  not  here- 
by otherwise  provided  for,  as  for  carrying  tibe 
provinena  of  this  Act  into  execution,  ana  also 
«B  nich  other  rules  and  orders  as  he  shall 
tikink  fit  Ux  altering  and  regulating  the  busi- 
ness of  the  several  offices  of  the  said  Court. 

38.  Any  order  or  orders  for  the  time  being 
msde  under  this  Act  may  from  time  to  time  be 
aasnHed,  altered,  or  varied  by  the  like  auUio- 
ritf  by  whidi  any  such  order  or  orders  shall 
have  been  made,  and  new  orders  may  from ' 
time  to  time  be  made  for  any  of  the  purposes 
of  the  Act  by  the  authority  by  whicn  orders 
we  hereby  authorised  to  be  made. 

39.  It  shall  be  lawful  for  the  Lord  Chancel- 
lor, if  he  shall  see  fit,  to  authorise  and  direct 
^  first,  second,  and  third  clerks  in  each  di- 
vinon  of  the  office  of  the  said  Accountant- 
^enefal»  from  and  after  the  28th  day  of  Octo- 
ber, 1852,  to  continue  to  perform  the  acts  or 
duties  hitherto  performed  by  such  clerks,  in 
^itioii  to  the  duties  prescribed  by  Act  of 
Parliament,  as  heretofore,  in  exclusion  of  any 
^bee  person^  and  to  direct  them  to  be  paid 
SQch  yearly  salaries  as  the  Lord  Chancellor,  with 
^e  consent  of  the  Commissioners  of  her  Ma* 

r^'s  Treasury,  shall  think  just;  and  it  shall 
hnsfal  for  the  Lord  Chancellor  to  fir  the 
w  to  be  paid  for  suchi  acts  as  aforesaid,  which 
thsll  be  accounted  for  in  like  manner  as  the 
<ww  fees  now  received  in  the  office  of  the  said 
'^^cooontant-General. 

^i  Instead  of  the  salaries  directed  to  be 
PftibyjtheAclof  the  Se«uon  holden  ia  the 


5  &  6  Vkt.  c.  103,  to  the  clerks  of  the  Taxing 
Masters  of  the  Court  of  Chancery,  every  such 
clerk  shall,  from  and  after  the  3rd  day  of  No- 
vember, 1852,  be  entitled  to  a  salary  of  350/. 
per  annum. 

41.  The  deposit  now  payable  on  setting  down 
appeals  and  exceptions  for  hearing  shaU  con- 
tinue to  be  payable,  and  such  deposits  shall  be 
paid  to  and  received  by  the  senior  registrar  of 
the  Court  of  Chancery  for  the  time  being,  who 
shall  once  in  every  three  months  pay  all  sums 
so  received  by  him  into  the  Bank  of  England 
to  the  credit  of  the  Accountant-General  of  the 
said  Court  (the  amount  so  received  and  paid  by 
such  registrar  to  be  verified  b^  affidavit),  and 
the  several  sums  when  so  paid  in  shall  be  from 
time  to  time  placed  to  an  account  to  be  intituled 
''  The  Appeal  Deposit  Account,"  and  the 
monies  which  shall  from  time  to  time  be  stand- 
ing to  such  account  shall  be  paid  and  applied 
as  the  Court  of  Chancery  shall  from  time  to 
time  in  that  behalf  order  or  direct. 

42.  And  whereas  by  the  Act  of  the  Session 
holden  in  the  8  &  9  Vict.  c.  15,  a  certain  duty 
of  excise  is  imposed  upon  every  licence  to  be 
taken  out  by  every  person  exercising  or  car- 
rying on  the  trade  or  business  of  an  auctioneer 
in  anv  part  of  the  United  Kingdom;  and  it  is 
thereny  enacted,  that  every  person  who  exer- 
cises or  carries  on  the  business  of  an  auc- 
tioneer, or  who  acts  in  such  capacity  at  any 
sale  or  roup,  and  every  person  who  sells  or 
offers  for  sale  any  goods  or  chattels,  lands, 
tenements,  or  hereditaments,  or  any  interest 
therein,  at  any  sale  or  roup  where  anv  person 
or  persons  become  the  purchaser  of  the  same 
by  competition,  and  being  the  highest  bidder, 
or  by  any  other  mode  of  sale  by  competition, 
shall,  except  as  hereinafter  mentioned,  be 
deemed  to  carry  on  the  trade  or  business  of  an 
auctioneer,  and  shall  be  required  to  take  out 
suA  licence  as  thereby  directed ;  and  that  every 
person  who  carries  on  the  trade  or  business  of 
an  auctioneer  as  aforesaid  without  taking  out 
such  licence  shall,  except  as  thereinafter  men* 
tinned,  forfeit  100/. :  And  whereas  doubts  have 
arisen  whether  any  sale  or  sales  by  way  of 
auction  csxxl  now  be  made  under  any  order  or 
decree  of  the  Court  of  Chancery  before  any 
officer  of  the  said  Court,  or  the  persons  by 
such  officer  in  that  behalf  appointed,  without 
rendering  such  officer  or  other  person  liable  to 
take  out  such  licence  as  bv  the  said  last-men- 
tioned act  ia  directed  to  be  taken  out  by  all 
persons  acting  as  auctioneers ;  and  it  is  expe- 
dient that  such  doubts  should  be  removed :  ^e 
it  therefore  enacted.  That  it  shall  be  lawful  for 
any  Master  in  Ordinary  of  the  Court  of  Chan- 
cery, and  for  the  chief  clerk  of  any  such  Mas- 
ter, and  for  every  other  person  appointed  in 
that  behalf  by  any  such  Master,  to  sell  any 
goods  or  chattels,  lands,  tenements,  or  here- 
ditaments, or  any  interest  therein,  under  any 
decree  or  order  of  the  said  Court,  by  auction 
or  by  any  other  mode  of  sale  by  competition, 
without  any  licence  as  an  auctioneer,  and  with- 
out being  liable  to  the  duty  imposed  by  the 
0ai4  last*mentioned  Act,  or  any  other  Act  or 
Acts  now  in  force. 
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43.  The  Masters  in  OrdiDazy  of  the  Court  I 
of  Chancery  and  their  chief  clerks  shall  be  dis- ' 
charged  and  freed  from  all  suits,  prosecutions, 
liabilities,  pains,  and  penalties  to  which  they  or 
anv  or  either  of  them  are  or  is  or  might  be 
Hable  for  or  on  accowit  of  anv  sale  by  or  by 
way  of  auction  or  competition  neretofore  made 
or  conducted  by  or  before  them  or  any  or 
either  of  them. 

44.  It  shall  be  lawful  for  Ae  keeper  or  clerk 
of  her  Majesty's  hanaper,  deputy  clerk  of  the 
faanaper,  the  patentee  of  the  subpoena  office, 
and  for  every  officer  of  the  Court  erf  Chancery, 
and  for  eveiy  officer  or  person  employed  in  the 
offices  of  the  Masters  in  Lunacy,  or  the  regis- 
tnnr  in  lunacy,  whose  salarv  or  emoluments 
rimll  be  taken  away  or  diminished  by  the  ope- 
ration of  this  Act,  or  by  the  rules  and  orders 
to  be  made  thereunder,  to  make  a  daim  for 
compensation  to  the  Commissioners  of  her 
Majesty's  Treasury  for  the  time  being,  and 
sucn  Commissioners  are  hereby  required, 
within  the  space  of  six  calendar  months  after 
any  such  claim  shall  have  been  made,  by  exa- 
mination upon  oath  or  otheninse  (which  oath 
they  and  each  of  them  are  and  is  hereby  audio- 
rised  to  administer),  to  inquire  whetner  any 
and  if  any  what  compensation  ought  to  be 
made  to  such  clerk  of  the  hanaper,  deputy 
dieik  of  the  hanaper,  patentee  of  the  subpoena 
office,  and  to  any  ofBcer  or  person  claiming 
such  compensation,  the  said  Commissioners 
having  regard  to  the  conditions  on  which  the 
appointment  of  any  such  officer  or  person  was 
made,  or  to  any  notice  which  at  tne  time  of 
such  appointment  may  have  been  given  to 
such  officer  or  person  tnat  his  office  was  to  be 
faolden  subject  to  any  provision  by  Parliament 
ftyr  the  abolition  or  regulation  thereof,  but  with 
ftdl  power  for  the  said  Commissioners  to  in- 
vestigate and  determine  whether  from  the 
nature  of  the  office  or  mode  of  aeceallon 
thereto  any  such  conditions  or  notice  could 
have  been  properly  made  or  given,  and  also 
faavmg  re^rd  to  the  holding  of  any  office, 
place,  or  situation  in  the  said  Court  by  such 
officer  or  person;  and  in  all  cases  in  which  it 
shall  appear  to  the  said  Commisnoners  that 
OGsmpensation  ought  to  be  granted,  it  shall  be 
lawful  for  the  said  Commissioners,  by  warrant 
under  their  hands,  to  order  and  direct  that  such 
annual  compensation  shall  be  made  to  the  per- 
nms  so  claiming  sucb  compensation  as  afore- 
said, or  any  of  them,  as  to  the  said  Commis- 
sioners in  their  discretion  shall  seem  just  and 
nasonable ;  and  all  such  compensations  shidl 
be  paid  and  payable  out  of  such  funds  and  in 
amm  manner  as  is  hereinafter  in  that  behalf 
dSreeted  :  Provided  always,  that  an  account  of 
all  such  compensations  shall,  within  14  days 
next  after  the  same  shall  be  so  granted,  be  laid 
upon  the  table  of  the  House  of  Commons,  if 
Fvrliament  shall  be  tiien  assembkd,  or  if  Par- 
liament shall  not  be  then  assembled  then  with 
in  14  days  after  liie  meeting  of  Pariiament  tben 
next  following. 

45.  Bvenr  person  now  holding  any  freehold 
office  or  office  for  Hit  or^dunng*good  behaviour 


which  is  aboHshsd  by  this  A«t,  and  in  leipect 
of  which  any  annual  or  other  fixed  sidaiy  is  by 
virtue  of  any  Act  of  Parliament  or  otherwitebr 
law  payable,  shall  be  entitled  to  ncmt  mxk 
salary  during  the  residue  of  "tiie  term  of  faiB 
natural  life,  in*  the  same  manner  md  out  of  tin 
same  fund  as  if  this  Act  had  not  been  passed ; 
and  every  person  now  holding  any  mehold 
office  or  office  for  Me  or  during  good  bclis- 
viour,  which  is  abolished  by  ^is  Act,  and  in 
respect  of  which  any  fees  of  office  are  by  Utw 
or  custom  payable,  shall  be  entitled  to  receive 
from  and  after  the  passing  of  tins  Act,  darini; 
his  natural  life,  an  annuity  equal  to  the  average 
annual  amount  of  such  fbes  of  office  dnringtbe 
three  years  next  preceding  the  passing  of  tfak 
Act;  and  the  amount  of  suefa  annuity  shafl be 
determined  by  the  Lords  Commissioners  of  her 
Majesty's  Treasury,  in  the  same  manner,  and 
shsJl  be  paid  out  of  such  fionds  and  in  sncb 
manner,  as  is  by  this  Act  directed  with  respect 
to  the  cooopensations  hereby  provided  to  be 
given  to  officers  whose  salary  or  emohuneotB 
shall  be  taken  away  or  diminished  by  the  ope- 
ration of  this  Act,  or  by  tiie  rules  and  orders  to 
be  thereunder  made. 

46.  From  and  after  the  pasekig  of  tiiis  Aet 
it  shall  be  lawful  for  tlie  Lord  Cnancdlor,  by 
any  order  made  on  a  petition  presented  to  bim 
for  that  purpose,  to  order  (if  he  eAiall  thmk  fit) 
to  be  paid  to  any  person  now  or  hereaf^  bold- 
ing^  any  office  or  appointment  in  the  Court  of 
Chancery,  other  than  and  except  any  derk  ff 
enrolments,  eterk  of  records  and  vfrHs,  or 
Taxing  Master,  to  whom,  sn^seauenthf  folk 
pkssiag  of  this  Act,  the  Lord  ChaneeUor, 
under  the  Act  passed  in  the  Session  of  IVKt- 
ment  holden  in  the  5  ^  ii  Viet,,  vttitM 
"  An  Act  for  abolishing  ceriam  Ojfiees  cf  Ae 
High  Court  qf  Chancery,**  shatl  have  orderd 
a  retiring  aUowance  to  be  paid,^  and  to  any 
officer  or  person  employed  in  the  oflfees  of  tte 
Masters  in  Lunacy,  or  the  registrar  in  lunacy, 
who  shell  be  afSicted  witii  some  pemmneBt 
infirmity  disabling  hhn  from  the  due  execution 
of  his  office,  or  shall  have  continued  in  any 
office  or  offices  for  20  years  and  shell  be  d^ 
sirous  of  resigning  the  same,  a  supereuraintkm 
aUowance  under  tibis  Act,  and  thereupon  sncb 
officer  or  person  shidl  be  entitled  to  receive 
such  superannuation  aUowaucp  as  the  Com- 
missioners of  her  Majesty's  ']>ea8ury  sbafl 
think  proper  to  direct;  and  ri  asceitannng 
and  a^wding  the  amount  of  en  'v  supersnim- 
ation  allowance,  the  said  Comn.  -sioners  dhfl 
take  into  consideration  the  whole  :  eriod  duriflf 
which  any  such  officer  or  persoi  shril  bsve 
been  permanently  emplbyea  in  my  office  <tf 
situation  in  the  said  Conrts  or  ^ces,  nd 
shall  proceed  according  to  tile  principles  laid 
down  by  an  Act  passed  in  the  session  hoid» 
in  the  4  &  6  Will.  4,  c.  24,  "to  alter,  amen4 
and  consolidate  the  Laws  for  regulating  die 
Pensions,  Compensations,  and  Allowances  to 
be  made  to  Persons  in  respect  df  their  barrag 


'  ThO'piuvisionTn  iVaiRes  was  tMkd  intbe 
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bdd  CML  Office!  in  his  Uuntf%  Senriee :'' 
Providad  alwtya^  that  the  Lord  Chracellor 
shall  in  erery  such  order  state  the  cause  for 
makiog  the  same,  and  shall  cause  a  ccot  of 
such  order  to  he  laid  on  the  table  of  the  House 
of  Commons  within  14  days  next  after  the 
making  of  the  same  if  Parliament  shall  be  th«ii 
assembled,  and  if  Parliament  shall  not  be  then 
flitting  then  within  14  dajs  next  after  the  as- 
aemblmg  thereof. 

47.  From  and  after  the  passinff  of  this  Act, 
it  shall  he  lawful  for  the  Lord  Chancellor,  by 
order,  to  remove  any  officer  of  the  Court  of 
Qumcery,  or  any  officer  or  jperson  employed 
in  the  offices  of  the  Masters  m  Lunacy,  or  the 
Kgistiar  in  lunacy,  who  shall  be  afflicted  with 
tttf  infirmity  wiiich  shall  disable  him  from  the 
due  execution  of  his  office,  and  who  shall  ne- 
fose  to  resign,  or  become  incapable  of  reeiffning 
the  same,  and  upon  such  removal  to  or&r  to 
be  paid  to  any  sndi  officer  or  person  so  re- 
moved an  annuity  at  retiring  allowance,  not 
eioeeding  twcv-third  parts  of  the  yearly  sum  or 
salary  to  whicb  he  shall  be  entitled  at  the  time 
of  his  remoTal,  such  annuity  or  retiring  allow- 
ance to  be  paid  out  of  the  funds,  and  in  the 
manner  in  which  retiring  allowances  under 
tins  Act  are  hereinaftor  directed  to.be  paid. 

46.  Except  as  herein  otherwise  provided,  all 
salaries  under  diis  Act  shall  grow  due  from 
day  to  day,  but  shall  be  payable  under  an  order 
of  the  Lord  Chancellor  on  the  3rd  day  of  Fe- 
braary,  the  3rd  day  of  May.  the  3rd  day  of 
Angost,  and  the  3rd  dav  of  November  in  every 
year,  or  en  encb  other  aays  as  the  Lord  Chan* 
ttDor  shall  from  time  to  time  by  any  order 
dhect,  and  shall  be  paid  to  the  parties  entitled 
thereli),  or  their  respective  executors  or  admi- 
matrators,  oat  of  tne  fund  standing  in  the 
same  of  die  Aeconntant-Genend  of  the  Court 
of  Chancery,  to  the  account  intituled  '*The 
Sutora*  Fee  Fund  Aecodnt,*'  but  subject  and 
^thout  prejudice  to  the  payment  of  all  salaries 
and  other  soms  of  money  by  any  former  Act  or 
Acts  now  in  foree  directed  or  authorised  to  be 
paid  tiieieoiit 

49.  The  compensation  to  be  made  under 
dua  Act  to  die  persons  holding  the  offices  of 
^  keeper  or  clerii  of  her  Majesty's  hanaper, 
^aty  clerk  of  the  hanaper,  cbiaff  wax,  demity 
chaff  wax,  sealer,  and  deputy  sealer,  shall  m 
Med  and  pliable  out  of  and  charged  and 
dk&Tgeable  upon  the  Consolidated  Fund  of  the 
United  Kingdom,  after  paying  or  reserving 
efficient  to  pay  all  such  sums  of  money  as  by 
tnyActs  of  Fariiament  now  in  force  have  been 
Erected  to  be  paid  thereout,  but  with  preoe- 
deoce  to  all  other  payments  which  shall  here- 
after he  charged  thereupon,  and  such  compen- 
aatkins  shall  be  paid  quarterly,  free  and  elear 
from  all  taxes  and  deductions  whatsoever,  on 
^  four  usual  quarterly  days  of  payment  in 
«e  year;  that  ia^  say,  liie  6th  day  of  January, 
^  5(h  day  of  April,  the  5th  day  of  July,  and 
^  10th  day  of  October  in  every  year  by  equal 
pvrtbns,  the  firstpayment  to  be  computed  from 
«e  28th  dspf  of  October,  1853,  tobe  made  on 
*^  of  iiw  same  days  of  payment  as  AtSL 
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happen  next  aftn*  the  Commissioners  of  her 
Majesty's  Treasury  shall  have  issued  their  w«w 
rant  for  any  such  compensation,  and  a  propor- 
tionate part  thereof  to  be  paid  for  the  quarter 
current  at  the  death  of  any  of  the  pereons  in 
the  receipt  of  such  compensation. 

50.  Except  as  herein  otherwise  provided, 
all  compensations  and  sunerannuation  or  r^ 
tiring  allowances  under  tnis  Act  shall  grow 
due  from  day  to  day,  but  shall  be  payable  on 
the  3rd  day  of  February,  the  3rd  day  of  May, 
the  3rd  da^r  of  August,  and  the  drd  day  of 
November  m  every  vear,  or  on  such  other  daya 
as  the  Lord  Chancellor  shall  from  time  to  time 
by  any  order  direct,  and  shall  be  paid  to  the 
partiea  entitled  thereto,  or  their  respective  exe* 
enters  or  administrators,  out  of  the  interest  ami 
dividends  of  the  Government  or  Parliamentary 
securities  now  or  hereafter  to  be  placed  in  ma 
name  of  the  Accountant-General  of  the  Court 
of  Chancery  to  the  two  accounts,  intituled' 
''Account  of  Monies  placed  out  for  the  Bene* 
fit  and  better  Security  of  the  Suitors  of  the 
High  Court  of  Clumcery,"  and  ''Account  ef 
Securities  purchased  with  surplus  Interest 
arising  from  Securities  carried  to  an  AcconnC 
of  Monies  placed  out  for  the  Benefit  and 
better  Security  of  the  Suitors  of  the  Hich 
Court  of  Chsncery,"  or  either  of  them,  by 
the  Governor  and  Company  of  the  Bank  oi 
England,  by  virtue  of  any  order  or  orders^of 
the  Lord  CfaonceUer,  to  be  made  from  time  to 
time  for  that  purpose,  without  any  draft  fran 
Ae  Accountairt-Genex^,  but  subject  and  mth^ 
out  prgudice  to  the  payment  of  all  salaries 
and  other  sums  of  money  by  any  former  Act 
or  Acts  now  in  force  directed  or  authorised  to 
be  paid  thereout. 

51.  All  salaries  payable  under  any  Act  or 
Acta  now  in  force  out  of  the  fund  standing  in 
the  name  of  the  Accountant-General  of  the 
Court  of  Chancery  to  the  account  intituled 
"The  Suitors'  Fee  Fund  Account,"  by  equal 
quarterly  payments  on  the  25th  day  of  r^ 
brnaiy,  the  25th  day  of  May,  the  25Ui  day  of 
August,  and  the  25th  day  of  November  in 
every  year,  shall  from  and  after  the  nassmg  of 
this  Act  be  respectively  pavable  ana  paid  by 
equal  pavments  on  the  3ra  dav  of  February, 
the  3ra  aay  of  Ma^,  the  3rd  day  of  August^ 
and  the  3ra  day  of  November  in  eveiy  year, 
and  a  proportionate  part  of  the  first  of  sudi 
last-mentioned  quarterly  pavments,  to  be  oofl> 
pnted  from  the  last  daiy  ot  payment  of  such 
salaries,  shall  be  made  on  the  first  of  such 
quaiterlv  days  of  payment  hereby  appointed 
which  shall  nappen  next  after  the  passing  ef 
this  Act,  and  troon  the  rengnation,  death,  or 
mmoval  from  office  of  any  person  entitled  to 
receive  any  each  sakry,  such  person,  or  hie 
executors  or  administrators,  as  the  case  mi^ 
be,  shsll  be  paid  such  proportionate  nart  of  tiie 
salary  aforesaid  as  shaU  have  accmea  since  the 
last  quarterly  payment  diereof  to  the  time. of 
snch  lesignatioo,  death,  or  removal  from  ofifesw 

62*  It  shall  be  lawfol  for  the  Lord  Chan* 
eeOor  by  amr  order  grordera  to  be  from  time  to 
foe  that  puipeoe,  to  order  paymenli 
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at  such  times,  and  in  such  manner,  and  out  of 
such  of  the  funds  hereby  charged  aa  he  shall 
think  fit,  of  all  such  sums  as  shall  appear  to 
him  to  be  reasonable  and  proper  to  be  paid  for 
providing  suitable  courts^  roorns^  and  build- 
ings in  which  the  business  of  the  Court  of 
Chancery  may  from  time  to  time  be  carried  on, 
and  for  keeping  order  in  the  several  Courts* 
and  for  the  care  and  cleaning  of  all  such 
Courts,  rooms,  and  buildings,  and  for  the  rent, 
taxes,  rates,  insurance  from  fire,  and  other 
outgoings  charged  upon  or  payable  for  or  in 
respect  thereof,  and  for  the  enlargement,  alte* 
ration,  or  improvement,  repairs,  furnishing, 
and  fitting  up  of  the  same,  and  for  the  books 
and  stationery  which  may  be  required  for  the 
business  of  the  said  Court  and  the  ofilices 
thereof,  and  for  the  making,  writing,  printing, 
counting,  and  examining  official  documents 
and  records  of  the  said  Court,  and  office  and 
other  copies  of  such  documents  and  records, 
and  for  coals  and  candles,  and  other  necessary 
articles  for  the  said  Courts  and  offices,  and  for 
all  other  necessary  expenses  relating  thereto, 
and  for  the  expenses  of  the  pursebearer  and 
the  running  porter  to  the  Great  Seal,  and  the 
messenger  to  the  Lord  Chancellor  during  his 
absence  from  town,  and  for  the  petty  expenses 
now  borne  by  the  porter's  fiina ;  and  it  shall 
be  lawful  for  the  Master  of  the  Rolls  to  appoint 
a  clerk  or  clerks  to  be  employed  in  the  office 
of  the  Secretary  at  the  Rolls,  which  clerk  or 
clerks  shall  receive  by  way  of  salary  such  an- 
nual sum  or  sums  as  the  Master  of  the  Rolls 
shall  from  time  to  time  fix  and  determine; 
provided  always,  that  snch  annual  sum  or 
sums  shall  not  in  the  whole  in  any  one  year 
exceed  the  sum  of  300/. 

53.  And  whereas  many  of  the  fees  payable 
to  the  Suitors'  Fee  Fond  have  been  lately  abo« 
lished,  and  several  of  them  have  been  reduced, 
and  under  the  provisions  of  this  Act  there  will 
be  a  further  reduction  of  the  fees  payable  to  the 
said  fund :  And  whereas,  in  order  to  effect  such 
reduction,  and  at  the  aame  thne  to  keep  up  the 
aaid  fund  to  an  amount  sufficient  to  satisfy  the 
charges  thereon,  as  well  under  this  Act  as 
under  any  former  Act,  it  is  expedient  to  make 
such  addition  to  the  said  fund  as  hereinafter 
provided :  Be  it  therefore  enacted.  That  so 
much  of  any  Act  or  Acts  now  in  force  as  directs 
that  the  surplus  interest  and  annual  produce 
which  hath  arisen  and  shall  arise  from  the 
monies  placed  out  on  the  several  accounts,  in- 
tituled "  Account  of  Monies  placed  out  for  the 
Benefit  and  better  Security  of  the  Suitors  of 
the  High  Court  of  Chancery,"  and  "  Account 
of  Securities  purchased  with  surplus  Interest 
arising  from  Securities  carried  to  an  Account 
of  Monies  placed  but  for  the  Benefit  and  better 
Security  ol  the  Suitors  of  the  High  Court  of 
Chancery,"  beyond  what  shall  be  auffidmt  to 
answer  the  purposes  of  the  several  Acta  relat- 
ing to  such  securities,  and  also  the  intecest 
produced  from  the  securities  purchased  with 
auch  surplus  interest  and  annual  produce,  shall 
from  time  to  time  be^plaeedout  in  the  purchase 
of  Qovemment  or  Parliamentary  Securities  in 


the  name  of  t(ie  Accountant-General  of  the  ssid 
Court,  and  placed  to  the  credit  of  the  said  ac- 
count, intituled  "Account  of  Secuiities  pur- 
chased with  surplus  interest  arising  from  Se- 
curities carried  to  an  Account  of  Monies  phoed 
out  for  the  Benefit  and  better  Security  of  the 
Suitors  of  the  High  Court  of  Chancery,"  shall 
be  repealed,  and  the  surplus  interest  and  an- 
nual produce  hereafter  to  arise  from  the  monies 
placed  out  on  the  two  several  last-mentioned 
accounts,  beyond  what  shall  be  sufficient  to 
answer  the  purposes  of  this  Act,  and  the 
several  other  Acts  relating  to  such  secanlies, 
Khali  be  carried  over  by  the  said  Aceoantaiil* 
General  and  be  phioed  to  the  said  account,  in. 
tituled  "The  Suitors'  Fee  Fund  Account,"  and 
shall  thereupon  become  part  of  the  fund  stand- 
ing to  such  account. 

54«  If  at  the  end  of  any  year  there  shall  be 
a  surplus  standing  to  the  credit  of  the  said  ac- 
count, intituled  "  The  Suitors'  Fee  Fund  Ac- 
count," after  payment  of  the  several  salaries 
and  sums  of  money  charged  thereon  hj  this 
Act  or  any  former  Act,  it  shall  be  lawful  for 
the  Lord  Chancellor  by  any  order  to  direct  that 
such  surplus,  or  such  part  thereof  as  to  the 
Lord  Chancellor  shall  seem  fit,  shall  be  invested 
in  the  purchase  of  Parliamentary  or  Govenir 
ment  Securities  in  the  name  of  the  said  Ac- 
countant-General,  to  be  pUced  to  the  accoaa^ 
intituled  "Account  of  Monies  placed  oat  to 
provide  for  the  Offico-s  of  the  High  Court  ot 
Chancery,"  and  it  ahall.be  laiwful  for  the  Lord 
Chancellor  in  like  manner  to  direct  the  invests 
ment  of  the  dividends  or  interest  to  accrae 
from  time  to  time  on  the  securities,  now  or  at 
any  time  hereafter. under  this  Act  or  any  foraisr 
Act  to  be  placed  to  the  said  last-mentioned  ac- 
count, or  so  much  of  such  dividends  and  in* 
terest  as  he  shall  think  fit,  in  the  purchase  of 
Parliamentary  or  Government  Securities  in  the 
name  of  the  said  Accountant- General,  to  be  by 
him  placed  to  the  credit  of  the  said  last^ 
mentioned  account,  and  as  often  as  there  shaU 
be  a  deficiency  in  the  said  account,  intituled 
"Tlie  Suitors'  Fee  Fund  Account/'  at  any  of 
the  times  appointed  for  payment  of  any  of  the 
salaries  or  sums  of  money  charged  thereouj  it 
shall  be  lawful  for  the  Lord  Chancellor  to 
direct  the  said  Accountant-Geiieral  to  mab 
good  such  deficiency  by  carrying  over  and 
placing  to  the  said  account,  intituled  "The 
Suitors*  Fee  Fund  Account,"  such  suni  as  the 
Lord  Chancellor  mav  consider  sufficient  for 
t^at  purpose,  out  of  the  interest  and  dividend! 
to  arise  from  the  Government  or  Parliamentaij 
Securitiea  standing  to  the  said  account,  inUr 
tuled  "Account of  Monjee pUced  out  to  providj 
for  the  Officers  of  the  High  Court  of  Chancerjr, 
or  by  a  sale  of  so  much  of  the  said  secucitiei 
as  may  be  neoessary  for  that  puif  ose» 

55.  In  the  construction  of  tlua  Act,  unletf 
such  meaning  be  repugnant  to  or  inconsistent 
with  the  contest,  the  ejspffession  "  JU^  Cha^ 
ceUor"  shall  mean  and  incluida  the  Lord  Bm 
Chw»«eUor  .of  ,pre|t.  Bri,ti^n,.<T»<l  ^i.*^ 
Keeper  or  Lords  Qownissionew.of  ihe  Grsal 
Seal  of  the  ttmled  Ki^ddm  for  Qie  time  Wng* 
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DETERMINATION  OF  TERM  ATTEN- 
DANT ON  THE  INHERITANCE. 

Thkrb  have  been  very  few  decisions 
under  the  SUtute  8  &  9  Vict.  c.  112,  for 
merging  satisfied  Terms ;  and  it  should  be 
recollected  that  the  tiUe  to  terms  of  years 
attendant  upon  the  inheritance  must  still 
be  traced  so  as  to  show  in  whom  thej  were 
Tested  at  the  time  when  they  became  subject 
to  the  operation  of  the  Act.  The  foUowixig 
esse  (just  reported)  may  properly  be  called 
to  the  attention  of  oaat  readers.  It  was  an 
setion  of  ejectment,  tried  before  Mr.  Justice 
Erie,  and  the  following  points  were  esta- 
blished : — 

''In  1838,  Mary  Humphreys,  with  others, 
mortgaged  the  premises  in  question  for  1,000 
years  to  Davies  to  secure  the  repayment  of 
0or  and  interest. 

"In  1839»  she  conveyed  the  fee  for  19'.> 
mbject  to  this  mortgage  term,  to  her  daughter 
Caroline,  the  wife  of  uie  defendant,  as  trustee 
for  sale ;  and  this  conveyance  was  unknown  to 
the  parties  to  ^e  subsequent  deeds. 

"In  1842,  she  mortgaged  the  premises  in 
fee  to  Minshull.  In  October,  1844,  she  con- 
veyed the  equity  of  redemption  after  these 
mortgages  to  Clay,  the  lessor  of  the  plaintiflp, 
with  power  to  Meredith  Humphreys  (son  of 
M»y),  to  become  jointly  entitled.  In  Decem- 
ber, 1644,  Minshnill  assigned  the  mortgage  of 
die  fee  to  Richard  Tbompsonan  trust  for  sale ; 
and  the  representatives  of  Davies,  who  had 
died,  assigned  the  term  of  1,000  years  to  John 
Tbompson,  as  trustee,  there  being  a  farther 
advance  on  mortgage  by  Richard  Thompson  to 
Ckyi  and  the  term  was  declared  to  be  to  secure 
t^  mortgage  to  and  afterwards  to  be  recon- 
▼eyed  as  Clay  and  Meredith  Humphreys 
sbonld  direct. 

*'  In  September,  1847>  a  part  of  the  premises 
being  required  for  a  railway.  Clay  received  the 
^chase-money  from  the  company,  and  there- 
with paid  off  the  mortgagees. 

"The  plaintiff's  case  was  first  rested  on  the 
tense  01  Richard  Thompson  as  owner  of  the 
iee.  On  the  defendants  proving  the  prior  con- 
veyance of  the  fee  in  1839>  the  plaintiff  relied  on 
the  demise  by  John  Thompson,  the  assignee  of 
die  mortgage  term  for  1,000  years.  And  the 
defendant,  in  answer,  contended  that  it  is  a 
satisfied  term  determined  by  the  operation  of 
Stat.  8  &  9  Vict.  c.  112,  s.  2,  enacting  that  a 
tent  of  years,  which  by  express  declaration  or 
by  construction  of  law,  becomes  attendant 
upon  the  inheritance,  immediately  upon  the 
lame  becoming  so  attendant,  absolutely  ceases 
tod  determines." 

A  Tcrdict  was  found  for  the  pkintiff,  bot 
iflive  ghren  to  move  to  enter  it  for  the  de- 
fenimts.  The  case  having  been  argued 
before  th^  Court  of  Queen^i  Bench,  Mr. 


Justice  Fatteeon  delivered    the  following 
judgment : — 

"  It  is  not  necessary  to  decide  whether  the 
defendant,  claiming  to  have  the  fee,  can  main- 
tain that  this  is  a  satisfied  term,  the  satisfaction 
of  the  mortgages  having  been  made,  not  by 
him  but  by  Clay,  under  a  mistaken  belief  that 
the  equity  of  redemption  in  fee  had  been  con- 
veyedf  to  himself;  because  we  are  of  opinion 
that  this  term  is  not  within  either  of  the  alter- 
natives in  the  statute  for  determining  terms. 
It  is  not  attendant  on  the  inheritance  by  exprest 
declaration,  there  being  no  such  declaration. 
Neither  ie  it  by  construction  of  law  j  for  the 
trust  is  expressly  declared  to  be  for  Clay  and 
Humphreys,  wno  have  not  the  inheritance. 
And,  although  they  were  supposed  to  be  en- 
titled thereto  when  the  deed  was  executed, 
that  supposition  is  now  proved  to  have  been 
founded  on  a  mistake.  Tnat  misUken  suppo- 
sition has  no  effect  upon  the  express  words  of 
the  instrument."  Doe  dem.  Clay  v.  Jones,  13 
a  B.  774. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

F\rom  Jwne  22a</,  to  My  23rd,  1852,  both 
indushef  with  dates  when  gazetted. 

Bloxsome,  Edward,  jun.,  and  Thomas  At- 
kins, Dursley,  Attorneys  and  Solicitors.  June 
22. 

Gregory,  William,  and  John  Holliwell 
Gregory,  Liverpool,  Attorneys  and  Solicitors. 
July  16. 

Vernon,  George  Croft,  and  Luke  Minshall, 
Bromsgrove,  Attorneys  and  Solicitors.   July  2* 


PERPETUAL  COMMISSIONERS. 

Appointed  wider  Me  Fines'  emd  IZeeolwies'  Atit. 

Bwley,  Edward  Savage,  5,  Bemers  Street, 
Oxford  Street. 

Rawlings,  Benjamin  William,  Romford,  in 
and  for  the  County  of  Essex. 

Wanao,  Augustas,  67,  Great  Russell  StrM^ 
Bloomsbury. 

Williams,  Wdliam,  32,  lincoln's  Inn  Fields. 


MASTERS  EXTRAORDINARY   IN 
CHANCERY. 

From  June  22nd,  to  July  23rd,  1862,  both 
inclusive,  with  dates  when  gazetted. 

Crosby  Timothy,  Stockton.    July  2. 
MarahaU,  John  Stewart,  Wigan.    July  23. 
Shaw,  Abe!  Hyde,  Stalybrfdge.    June  22. 
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LAWYERS  IN  PARLIAMENT. 


^Lonb. 


F0RTHKR  RETURNS. 

To  the  list  aJreadv  puUMifid*  we  liBTe  to^d 
the  following  Memoen  of  the  Prafieanon^wl&o 
have  been  returned  lathe  New  Parliament  :— 

Carter,  Samnel,  Tbwtodip. 

Hadfield,  George,  Skefieid. 

M'Mahon,  Patrick,  Wa^fi/nL 

Shee,  William,  S.  L.,  KUkeimg  (Cowify). 

•ScoUy,  Francie,  Tippefwy. 


UM8iniCB88fin  CAHBIDATU. 

The  following  L^al  Gandidatei  have  not 
been  returned : — 
Craijjr,  Sir  Williani  Gibson,  Bart,  EdMuryh. 
Drndaa,  Sight  Hon.  Sir  Dand,  Swtierknd- 


EUia,  John,  hamcuHer. 
Grattan,  Henry,  Mwtk  [Comiifi. 
Grey,  Rt.  Hon.  Sir  Geo^  Bast,  Nartimk^ 
berland  {N). 
Hatchell,  Right  Hon.  John,  Witukor, 


RECENT  DECItlOnS   IM  THE  SUPERIOR   COURTS. 

▲NJ>    SHORT  KOTS8   OF    CA8E8. 


Bright  v.  Rutton.    Jane  21,  22,  26, 1852. 

ABORTIVB  RAILWAY  COMPANT.-^WINDIWO- 
UP  ACT8.--C02f«TBirCTI9M. 

Held,  that  an abartweranwapeon^Mmy which 
had  been  prooinonally  registered,  may  be 
distohed  and  %oound  tfi  m  accordance  with 
theprovision$  qf  the  II  4- 12  Vict.  e.  45, 
and  12  ^  13  Vict.  c.  108,  under  the  direc- 
tion of  the  Court  of  Chancery,  if  that 
Court  consider  it  is  Jit  and  proper  that  it 
shouid  be  so  dealt  with. 
The  Direct  Birmingham,  Oxford,  Reading, 
and  Brighton  Railway  Company  was  projected 
in  1845.  and  provisionally  registered  by  the 
promoters,  ana  a  prospectus  was  published, 
containing  a  list  of  the  provisional  committee, 
which  consisted  of  more  than  seven  persons 
nipointed  with  their  own  consent,  and  in- 
cluded the  name  of  the  appellant ;  in  which 
pmapectus  it  was  propoeea  to  establish  a  rail- 
way company  with  a  capitd  of  2,000,000/.,  in 
80,000  shares  of  26/.  each,  with  a  deposit  of 
2/.  12s.  6d.  upon  eaoh  share  on  allotment.  It 
appeared  that  a  meeting  of  more  than  seven  of 
the  persons  whose  names  had  been  inserted  in 
ike  pnispeeliit  as  provisional  committee  was 
held,  at  which  a  provisional  committee  and 
also  a  managing  committee  were  appointed, 
each  consisting  of  more  than  seven  persons 
nominated  with  their  own  consent.  At  that 
meeting  it  was  resolved  to  establish  the  com- 
pany as  proposed  by  tihe  prospectus  for  con- 
structing the  railway  therdn  mentioned,  and 
toapfdy  for  an  Act  of  Pariiameot  to  establish 
such  company,  and  to  procure  the  necessary 
plans,  &c.,  for  that  purpose.  5,000  shares 
wer6  allotted  to  different  persons,  in  various 
numbers,  but  SOOtmlj  were  accepted  by  the 
allottees.  It  was  ultimately  found  to  be  im- 
inraaticable  to  procure  subscribers  for  a  suffi- 
cient nsmber  of  shares  to  enable  the  parties  to 
carry  the  project  into  effect,  and  the  Vice- 
Chancellor  of  England  had  therefore,  by  an 
order  made  on  Deceirinr-«1, 1849,  under  the 
THndincr-np  Acts,  ordnrsd  that  the  company 
should  be  dissolved,  whereupon  tibis  appeal 
was  presented.  Counsel  wen  directed  first 
to  direct  their  aryiments  as  to  whether  the 
company  was  withm  the  acts. 


C.  Purton  Cooper  and  3forrtr  for  the  a|)pd- 
lant ;  Bethell  and  Roxburgh  for  the  official  ma- 
nager, the  respondent 

The  question  was  put  to  the  Judges,^  whether 
the  Winding-up  Acts  were  applicable  to  the 
present  case. 

Parke,  B.,  delivered  judgment  as  £qUovs  :-- 
In  answer  to  your  Lardahips'  ouestaon,  I  haw 
to  state,  that  we  are  of  opinion  that  the  peiaoat 
who  acted  together,  for  the  purpoas  of  ebtaia* 
ing  an  act  of  Parliament  to  make  a  ndhii^ 
in  the  manner  therein  stated,  were  a  compsnj 
or  association  within  the  meaning  of  the  Joafc* 
Stock  Companies'  Winding-up  AcU,  184fl» 
1849,  and  that  the  association  of  those  penoos 
may  be  dissolved  and  WMind  up  under  the  ^ 
rection  of  die  Court  of  Chancery,  if  that  Gomt 
consider  that  it  is  fit  and  proper  thatit  ahonld 
be  so  dealt  with. 

The  first  of  these  two  Acts,  11  &  12  Viet  e. 
45,  reciting  the  previous  Act  of  7  &  8  Vict  e. 
Ill,  and  the  Irish  Act,  8  &  9  Vict  c.  98,  sad 
the  9  &  10  Viet.  c.  28,  and  ^  propnetf  d 
amending  then^  and  giving  further  faciUte 
for  the  Dissolution  and  Wimling-up  of  Joinft* 
Stock  Companies  and  Factnenh^  euda, 
that  the  Act  shall  apply  to  all  con^fNnisr  soS" 
porate  or  incotporate,  witUn  the  provisiofle  of 
the  two  first-mentioned  Acts,  to  other  tm^ 
panies  not  material  to  the  present. inqniir,  sad 
lastly,  to  all  companies,  associations,  aadpai^ 
nerships  to  be  formed  after  the  paaaing  of  diat 
Act,  whereof  the  capitis  or  the  profits  is  or  sit 
divided,  or  to  be  divided  into  ahares,  aad  sock 
shares  tnmsferaUe  without  the  express  consimt 
of  all  the  co-partners,  and  by  aact  2,  to  all  a^ 
sociations  and  companies  loaned  for  the  jpa»* 
pose  of  working  mino^,  and  benefit  ssaslisi 
not  certified  or  enrolled. 

By  the  interpretation  clause,  the  word  '^codip 
pany''  in  the  Act  is  to  mean  any  pMrtnerahipy 
association,  or  company,  corporate  or  iaoorps* 
rate,  to  which  the  Act  applies. 

llie  body  of  persons,  or  association  in  qoflt* 
tion,  is  not  within  the  latter  past  of  the  fir^ 
section  above  referred  to,  for  it  has  no  stodc 
divisible  into  disres;  ^^thar' it  is  within  the 


'  Present:  Parke mdJUenm,BB.,2 
Wifhtman.  and  Srk,Jl^  Piat^  B«,.  Wiakm 
and  Tidfourd,  JJ.,  If  or^ta,  B„  and  Crmsptou,  h 


fonner,  7  &  8  VkL  c»  111,  is  a  moM  dbnbtfol 
qoestioD.  It  clearly  does  aot  fsJl  within  Uie 
other  Act  rdtmd  to,  for  it  in  an  Act  oonfioed 
to  Ireland.  The  7  &  8  Vict,  c*  111,  coimiraBet 
in  it  ▼arioas  companies.  It  embraces  pom- 
iBflrcial  or  trading  companies  incorporated ;  this 
ii  not  one.  Bnt  it  also  applies  to  anv  cmn- 
pany  or  bodff  ofperstms  associated  together  for 
amuDerckl  or  trading  purposes,  to  which  pri- 
vOeges  have  been  granted  under  7  WilL  4,  and 
1  Vict  c  73»  or  Mich  is  registered  provision- 
eMy  or  completely  under  7  &  8  Vict  c.  110. 
Now,  this  is  not  a  company  or  body  of  persona 
aBiodated  together  directfy  for  commercial  or 
trading  purposes  (if  the  making  of  a  railway 
be  8ach  a  purpose,  which  maj  be  qoeationed) ; 
the  immediate  object  of  this  association  is  not 
the  working  of  a  railway,  but  the  obtaining  an 
aet  to  enable  them  to  do  so,  after  subscriptions 
have  been  obtained,  and  a  company  has  been 
formed;  but  as  the  Act  speaks  of  such  a  body 
being  provisionally  registered  as  a  condition, 
aad  a  compkie  company  practically  never  is, 
dw  pmhable  meaaing  of  the  section  is,  that  a 
body  of  persons  associated  to  obtain  an  Act  of 
nc&ameBt  to  enable  them  to  act  as  a  company 
for  commercial  or  trading  purposes,  whose  ul- 
taafia,  though  not  immediate,  purpose  is  com- 
JMfcial  or  trading,  is  within  this  Act,  and  if  so, 
i»wnld  be  witinn  the  11  &  12  Vict.  c.  45,  as 
wat  Actk  expressly  made  applicable  to  erery 
ooopany  within  the  provisions  of  the  former 
AB»,7&*Vict.c.  IIK 

If  the  questioii  depended  upon  this  company 
orusociation  being  within  the  7  &  8  Vict  c. 
Hi*  we  should  have  to  decide  whether  the  con- 
i^RMtion  of  a  railwvnr  were  a  "commercial  or 
Jwfiay  purpose;"  but  it  is  not  necessary  to 
ds  ao.  It  is,  however,  material,  as  it  seems  to 
Bbovthat  an  association  of  promoters  may  be 
dialtwkK  by  the  Court  of  Chancery  for  the 
porpose  of  being  wound  up,  if  then-  object  is 
te^nai  a  company  for  commercial  or  trading 

PWPSSBS, 

Ths  Statute  9  &  10  Tict  c.  28,  shows  this 
ys  deariy.  It  jnrovides,  that  persons  or 
••■paaies  who  before  that  Act  have  entered 
^  s  subscription  contract,  or  any  other 
^^"•Bis^  or  affveemente  in  writing  or  other^ 
*i*^ibr  the  fomiation  of  a  company  or  part- 
jerihip  for  making  any  railway  which  cannot 
bt  onied  mto  emct  without  obtaining  the 
••^nty  of  Parliament,  and  in  respect  of 
vbich  no  act  had  been  obtained  to  dissolve  the 
'  or  partnership  contract  or  agreement. 


Jciher  or  not  such  "contract  or  agreement 
|iU  oontun  any  provisions  for  the  dissolution 
«« sompany  or  pnrtnership  intended  to  be 
jwby  formed.  This  statute  provides,  that 
^|*ali  be  lawful  for  the  committee,  provisional 
*fiefor#,  or  other  persons  by  such  contract  or 
^Pwnient  intmsted  with  the  management  or 
?*^g  en  of  the  imdertaking  to  call  a  meet- 
in<t«^ ^i_  ^  ^^  company  shall  be  dis- 


aad  whether  such  dissolution  shall  be 
JJ*wianast  of  bankruptcy,  in  which  case 
«*  aftiw  of  the  company  shaQ  be  wound 
^^der  Che  proivkieiiis  of  the  T  &  8  Vict  c. 
Ul,  otherwise  on  an  ordinary  partnership. 


No  aseh  proceeding  appnrs  to  have  been 
taken  in  the  case  supposed  in  your  lordshj|»'   . 
qnaatians,  and  thenfcwe  that  particular  statal» 
is  not  applicable  to  it. 

Bat  the  efeatuto  shows  that  an  undertaking 
by  prqjeetocs  to  form  a  future  company  is  ea^ 
pdi>le  ol  being  dealt  with  under  7  &  8  Viet.  o. 
Ill,  as  a  ODSMHwy,  and  nay  have  its  afflnrs 
wound  up  and  ael^d  bv  the  Court  of  Chttw* 
eery,  unaer  sect*  22  of  mat  Act,  if  diat  Court 
shall  think  fit  It  does  not  follow  that  evsrp 
caae  of  psojectors  of  an  intended  company 
OH|^t  to  Be  or  WDi^.be  so  dealt  witli. 

This  statute  was  followed  by  the  11  &  19 
Vict.  c.  45,  which  extended  tfate  operation  of 
the  ptior  Winding-up  Acts,  and  gave  the 
Court  of  Chancery  the  power,  on  the  applie»- 
tion  of  a  contributory  bv  petition  to  the  Lord 
Chancellor  or  Master  ot  the  Rolls,  to  order  the 
disselntion  or  winding  up  of  the  company  or 
association  therein  referred  to,  not  merely  in 
case  of  bankmptey,  bnt  in  case  of  insolvency, 
or  a  judgment  or  decree  against  the  eompaaj 
unpaid,  or  on  a  proceeding  by  a  creditor  ef 
the  companv,  or  if  any  other  matter  or  thing 
should  be  shown  which,  in  the  opinion  of  the 
Court  shall  render  it  just  and  equitable  that 
the  company  should  be  dissolved. 

This  statute,  as  has  been  before  stated,  does 
not  in  terms  embrace  tliis  company,  unless  it 
be  a  company  or  body  of  persons  formed  for 
conunercial  or  trading  purpeaee  under  7  &  8 
Vict.  c.  J 11,  and  it  contains  many  provisione 
which  are  inapplicable,  except  to  regufaorly 
formed  companies. 

In  the  cases  of  provisional  connnitteee,  or 
die  projectors  of  a  company,  it  is  now  par* 
fectly  well  settled  law,  and  acted  upon  in  esery 
Court  of  Law  in  Westminstsr  HaU,  that  them 
ia  no  partnership  between  them, — no  ooonnon 
power  of  binding  each  other  inere^  by  sodi  m 
nJation,  each  binds  himself  by  his  own  acta 
only.  There  are  therefore  very  few  creditom 
of  such  a  body  collectively,  though  manv  of 
one,  two,  three,  or  wan  ot  the  acting  incnrW 
viduals  who  compose  the  committee,  or  am 
projectors,  and  so  there  mav  be  a  series  of 
contracts  to  which  there  are  dwlarsnt  contribn* 
tones  according  aa  diey  have  been  autfaoiised 
by  different  persons* — very  few  binding  all,  and 
those  only  upon  whom  the  rare  aeddent  of 
each  individual  authorising  that  particular 
contract. 

These  inchoate  undertakuws  have  generalfy 
no  joint  estate,  effecte,  or  cseiute  of  wmoh  them 
can  be  a  manager  (11  &  12  Vict.  c.  46,  ss.  19> 
20,)  the  body  cannot  have  a  jnd^ent  or  deene 
against  the  whole  body,  except  m  the  rare  cam 
that  bH  the  projecton  have  jointly  contraotsd^ 
so  that  no  proceedings  could  be  taken  undisr 
that  statute,  s.  6,  nor  are  there  any  oontribn* 
tones  of  the  entire  company,  except  in  the  en* 
traerdinary  case  of  all  having  contraetod,  lor 
contributories  are  thorn  only  who  h«m  oo»» 
tmcted  by  themselvm  or  agente  with  a  cmdlmr» 
or  who  have  amreed  to  indennniy  or  pay^in 
part  or  in  all,  uioae  who hameontmolc  * 
the  cradator  on  their  own  aoconnt.    We  i 
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eider  the  law  to  have  been  most  cometly  lud 
dowD  by  Lord  Cranworth  in  Carrick'a  Case,  1 
Sim.  N.  S.  509.  All  the  questioiiB  of  oontri- 
butories  resolve  themsdves  into  two  simple 
questions  of  fact : — Ist, — ^by  far  the  most  fre- 
quent occurrence, — did  the  alleged  contribu- 
tory make  or  authorise  to  be  madt,  the  con- 
tract in  respect  of  which  he  is  called  on  to 
contribute,  on  his  account  jointly  with  others  ; 
or,  2ndly,  if  any  one  or  more  entered  into  the 
contract  in  his  own  or  their  own  behalf,  did  he 
agree  to  indemnify  the  person  or  persons  con- 
tracting in  part  or  in  all  agsdnst  the  conse- 
quences of  tnat  contract. 

The  machinery  of  this  Act  (11  &  I2  Vict.  c. 
45)  is  undoubtedly  not  well  adapted  to  mich  a 
case. 

This  statute  was  followed  up  by  12  Sc  13 
Vict.  c.  108,  passed  to  amend  the  former.  It 
is  enacted,  that  notwithstanding  anything  in 
that  Act  importing  a  more  Jtmifed  application 
thereof,  the  same  shall  apply  to  all  partner- 
ships,  associations,  and  companies,  whereof  the 
paitners  or  associates  are  not  less  than  seven 
m  number,  whether  incorporated  or  unincor^ 
porated. 

This  statute  renders  all  liable,  whether  their 
piupose  were  commercial  or  not. 

We  think  that  the  term  ''association"  is 
applicable  to  such  a  body  of  persons  as  is  de- 
scribed in  your  Lordship's  question. 

That  body  would,  we  think,  have  been  within 
the  11  &  12  Vict,  if  its  objects  had  been  com' 
mercial,  the  only  question  in  that  Act  being, 
whether  a  rat/roaa  fell  within  that  description. 
The  object  of  the  12  &  13  Vict,  was  to  extend 
the  former  Acts,  upon  which  a  more  limited 
construction  was  put.  This  body  would  clearly 
have  fallen  within  the  9  &  10  Vict  c.  28. 

We  are  of  opinion,  therefore,  that  it  was 
meant  to  be  comprised  in  the  class  of  "  asso- 
ciations/' It  is  perfectly  true  that  some  of  the 
provisions  in  this  statute,  as  well  as  the  bulk 
of  those  under  the  former,  are  applicable  only 
to  partnerships,  and  companies  which  have  a 
joint-stock  capital  and  credits,  who  are  united 
together  with  a  common  purpose  of  making 
joint  contracts,  who  for  that  purpose  are  bound 
by  the  agency  of  one  another,  or  by  that  of  one 
or  more  common  agents,  be  they  directors  or 
officers,  and  who  would  necessarily  have  con- 
tributories  bound  by  such  joint  contract. 

But  though  these  provisions  are  inapplicable 
generally  to  the  cases  of  projectors  of  different 
companies,  there  may  be  cases  in  which  they. 
or  some  of  them,  are  capable  of  being  applied 
with  advantage,  entirely  or  partially ;  ana  we 
thmk  it  is  for  the  Court  of  Chancery  to  decide, 
which  it  has  undoubtedly  a  discretion  to  do 
(sect.  12, 11  &  12  Vict  c.  45)  on  each  applica- 
tion, whether  the  particular  concern  is  one  to 
which  it  will,  under  all  the  circumstances,  be 
proper  that  the  Act  should  be  applied.  We 
think  that  this  consideration  affords  an  answer 
to  an  objection  which  appeared,  at  first  sight,  to 
present  a  formidable  difficulty :  That  there  are 
associations  comprehended  in  those  which  we 
oonsider  to  be  within  the  Winding-up  Acts,  in 


which  there  wquld  be  ffgtsafrtUfficulty  and  in- 
convenience in  applying  the  Acts.  At  the  Bame 
time  it  may  be  ooserved  that  there  are  others 
in  which  they  may  with  convenience  be  ap- 
plied. 

We  answer  your  '  Lordship's  question  b? 
stating,  that  the  proposed  case  is  one  to  wbica 
the  Winding-up  Acts  may  be  applied,  if  the 
Court  think  fit,  not  one  to  which  the  Court 
must  apply  them. 

The  Lord  Chancellor,  after  slating  that  he 
entirely  concurred  in  the  opinion  of  the  Judges 
and  the  reasons  for  the  result  arrived  at,  that 
companies  like  the  present  were  within  the 
operation  of  the  Winaing-up  Acts,  then  moved 
the  case  should  be  heard  on  the  merits. 

Lord  Brougham  concurred,  and  ordered  ac- 
cordingly. 


July  21.— JW Co/moar  v.  JSoImi —Appeal 
from  Vice-Chancellor  Wigram  dismissed  with 
costs. 

—  21.  — S/ron^r  V.  Strong  ^  Cotofntam 
come  to. 

—  22.— Pottardv.Doyfc— Appeal  dismined 

from  Vice-Chancellor  liord  Cnonrorth. 

—  22.— Jkfayor,  d-c,  qf  Rochester  v*  l^s- 
Decision  of  Vice-dhancellor  Knight  Brace 
varied  as  to  costs. 

—  22,  23. — Adey  v.  /ImoW— Appeal  from 
VioChancellor  Lord  Cranworth  dismissed 
with  costs. 

—  22,  2^^Naioulshaw .  v.  Broumngg  «« 
o/Aers -^  Appeal  from  Vice-Chancellor  I^m 
Cranworth  dnoiss^d'with  costs.     - 

—  23,  2^,— Abbott  V.  Sieorder— Appeal  ifc- 
missed  f^om  Vice»Chancellor  Knight  Brace, 

—  26.— i>o(2soii  V.  PwsoU:  PoweUv.Dod- 
soM^-On  rekhearing,  decree  affirmed. 

—  24,  27.— -Pyie  V.  IteikfaW— Appfeal  ^• 
lowed  from  Vice-Chancellor  Knight  Etfuee. 

—  26,  ^r.-^Hsnokes  v.  Eastern  Comities 
Railwav  Compoiq^— Application  refused  to  ad- 
vance this  appeal  for  re-hearing,  and  order  to 
stand  over  to  Micharimas  Term. 

—  27*-^Garden  v.  Ingram  —  Appeal  froo 
Vice*  Chancellor  Knight  Bruce  dismissed  with 
costs. 

—  27.— FFt/coctev.Xswf-Appealdisiiiw- 
ed  with  costs  from  Vice-Chancellor  Km» 
Bruce. 

—  27.— Horfic*  V.  GflwrfeK— Appeal  from  the 

Master  of  the  Rolls  dismissed  with  costs. 

—  27'-^E»parte  Sutton,  in  re  BanJc  of  Ass- 
<r«Ka— Appeal  from  Vice-Chanceflor  Knight 
Bruce  dismissed  with  costs. 

—  27.— W^flftlv.JIfarfm— Appeal  diamiased 

from  Vice-Chancellor  Knight  Bruce. 

—  27.— J»  re  Austruha  Mml  Packet  Cm- 
pamy,  eaparte  JfoMblay*— Appeal  from  Vice- 
Chancellor  Lord  Cranworth  dismissed. 


ed  with 
Bruce. 


27.— iVewoiv.  Cawy— ApfMrtddisiDiiJ- 
ith  costs  from  Vice-Chancellor  Knigbt 


%MrJbr  CoMTts:  L.  Jutiieit.'^RoUi.-'F.  C.  TWner.-^F.  C.  Kmderslejf.-^V,  C.  Parker.  26f 


July  ai,  22.'^EjBparte  Curties,  m  re  Curties 
— Petition  dismissed  with  costs,  and  certificate 
and  protection  refused. 

—  24.— JKnmr/f  Staner,  in  re  Staner — Pe- 
tition of  appeal  from  Mr,  Commissioner  Hol- 
itiyd  dismissed  refusing  certificate  and  protec* 

tiOD. 

—  2i.-^Kensit  y.  Stratford  J  Same  v.  Hey- 
Mcit— Appeal  allowed  (xom  the  Master  of  the 
Rolls. 

—  23,  26. — Lee  r.  Barker  —  Appeal  dis- 
missed from  Vice-Chancellor  Parker. 

—  26,  27.— In  re  Direct  Exeter,  Plymouth, 
(od  Devonport  Railway  Company$  exparte 
Woobner  and  others—Appeal  dismissed  with 
costs. 

—  27.  —  Bickford  v.  Young  —  On  appeal, 
decree  of  Master  of  the  Rolb  varied. 

—  27.^Ford  V.  5iiiflr/— Part  heard. 


Jaly21. — Attomey-Geueral  ▼.  Donnington 
Hospital  —  Order  in  this  information  to  be 
drawn  op  without  delay. 

—  21, 22, 23. — In  re  London  Dock  Company, 
tKpaieihfde  and  others  ^Cur.  ad,  vult» 

—  26. — Stoker  y.  Dean — Claim  for  specific 
peifoTtnance  of  agreement  dismissed  with 
costs. 

—  26.  —  Southern  y.  WoUaston  —  Bequest 
held  T(Md  for  remoteness. 

—  26,  V'-^SHles  y.  Gay— Pkrt  heard. 

WtT'ClTHncenm:  Cutiin*. 
Joiy  21,  22,-^  O'Brien  r.  Oafrenifr- Cur.  ad. 

—  22^*^Cole  V.  Muddle — Decree  for  delirery 
vp  of  title-deeds  to  plaintiffii. 

—  23.— fTft^ftm  V.  IVilson — Stand  oyer. 

—  ^i^^Midland  Railway  Company  y.  Brown 
—Issue  directed  at  law.  . 

—  ii.'-Morgau  v.  Milmmn'^Cur,  ad.  vuU. 

—  36.— S/err»*tfr  v.  itfo/^AeiM— Order  for 
pop^al  injunction  and  as  to  coats. 

—  27.— i{eeo«  v.  Hodmm — Isiae  directed  at 
lav. 


OCtt'CbJcncfllar  ECntrcrite|i. 
^augkan  v.  Vaughan.    July  19,  1852. 

AFFIDAVIT.— aWORN  BEPORB    MAGISTRATE 
IN   SCOTLAND. — VXRIPICATION. 

^s  aMdavit  sworn  at  Dun^friee  in  Scotland^ 

before  a  magistrate,  was  ordered  to  be  ad' 

mtied^  upon  the  signature  being  duly  veri- 

fied'-it  appearing  that  there  was  no  Master 

^ra.  nearer  than  at  Carlisle. 

1m  this  suit  an  afiida!irit  Yerifying  a  burial 

^ficate  had  hcen  sworn  at  Dumfries,  in 

j     ^cotlsndv,b^or<e  a  magistrate,  there  being  no 

!      W«ter  ex^a.  nearer  than  at  Carlisle. 

.  ^Miaftoii  submitted  ^e  afiidavie  was  sufii- 


CiSQt. 


1.1    *. 


TTie  Ficf.C*attce«or  said,  the  affidavit  would 
[^ .  dmitted  upon  ihftJSaffistrate's  signature 
W  properly  verified. 


July  21.— IVil/mame  v.  ilfo^effy— Order  on 
petition  for  payment  of  money  out  of  Court. 

—  22.— Hflrt?«y  v.  5/racey— Judgment  here* 
in  as  to  construction  of  will. 

—  23,  24.— Coventry  v.  Lygon—Cur.  ad. 
vntt. 

—  26. — Potts  V.  Levy — Stand  over. 

—  21,  22,  27. — Attorney 'Qeneral  v.  GoveT" 
norsofCrediton  Collegiate  CAurcA— Part  heard. 


fF(re'C|iancelIor  ^atlrr. 
In  re  Direct  Exeter,  Plymouth,  and  Devonport 
Railway  Company,  exparte  Hall,    July  {6, 
1852. 

WINOINO-VP    ACTS.  —  MABTBR's    JURISDIC- 
TION  AS   TO   COSTS. — APPRAL. 

Held,  dismissing  with  costs  a  motion,  that  the 

Master  has  original  jurisdiction  under  the 

11  4*  12  Viet.  c.  45,  s.  103,  and  12  4*  13 

Viet.  e.  108,  s.  12,  as  to  the  costs  of  a  con* 

trUmtory,  whose  name  had,  on  appeal,  been 

removed  from  the  list,  but  the  matter  re* 

ferred  back  to  afford  the  official  manager 

an  opportunity  of  adducing  further  evi* 

dence,  with  costs  reserved,  and  on  his  re* 

fused  an  application  to  be  made  to  the 

Court. 

Karslake  appeared  in  support  of  this  motion, 

for  the  coster  of  Dr.  William  Hall,  whose  name 

had  been  removed  from  the  list  of  contribu- 

tones  to  the  above  company.    It  appeared  that 

on  the  appeal  the  matter  had  been  referred 

back  to  the  Master  to  review  his  report,  to  give 

the  official  manager  an  opportunity  of  adducing 

further  evidence,  the  costs  being  reserved,  but 

that  he  had  determined  not  to  proceed  further 

before  the  Master. 

Roxburgh,  for  the  official  manager,  contrik, 
referred  to  the  11  &  12  Vict.  c.  45,  s.  103,*  and 
the  12  &  13  Vict.  c.  108,  s.  12.* 

The  Vice-chancellor,  said,  that  the  applica- 
tion should  have  been  made  in  the  first  in- 


^  Which  enacts,  that  "  the  general  costs  of 
winding  up  the  estate,  and  the  costs  of  proving 
debts,  ana  of  trving  issues,  and  of  all  other 
matters  in  whicn  creditors,  or  any  particular 
contributories  or  classes  of  cuntributories  or  al- 
leged contributories  of  such  company  shall  be 
interested,  shall  be  at  the  discretion  of  the 
Master,  and  shall  be  paid  either  out  of  the 
general  estate  of  such  company,  or  out  of  any 
portion  of  the  general  estate,  or  shall  be  debited 
or  credited  to  any  individuid  contributories  or 
classes  of  contributories,  or  shall  be  subject  to 
such  set*  off  as  the  Master  shall  from  time  to 
time  direct." 

*  Which  provides,  that  "the  costs  of  all 
proceedings  which  shall  take  place  in  and  about 
the  winding  up,  as  to  which  the  Court  shall 
have  made  no  order,  shall  be  in  the  discretion 
of  the  Master ;  and  that  it  shall  be  lawful  for 
the  Master  to  award  a  single  sum  or  fee  for  any 
costs  awarded  by  him,  or  otherwise  to  settle 
the  principle  and  the  scale  of  fees  upon  or  ac- 
cording to  which  such  costs  shall  be  ascer 
tained  and  settled'.** 


a6B 


F.  C.  Fmkmi.^Qmm*9 


—» — 


Stance  to  the  Muiter,  and  npoa  hit  lefonl  to 
the  Comty  and  dkmiased  the  motion  with 

OOilB. 

July  22.  —  Aieock  ▼.  Jlecwi  —  DepositionB 
rejectedof  married  woman  suing  hernuaband 
by  her  next  friend. 

—  21,  23.— Gre^  Northern  RaQway  Com- 
pamy  v.  East  and  W'e^  India  JDoeAs  and  Bir- 
ndngharh  Junction  BoUway  Company— Injunc- 
tion granted. 

—  23. — FFAttey.£ariber— Judgment  on  ez- 
cepdouB  to  answer. 

—  26. —  Lovegrove  v.  Coop«r^  Order  for 
payment  of  money  out  of  Court. 

Cfltttt  0f  ^utijfi  Mtttt^, 
Doe  dem,  Hudson  r.  Roe.   June  12, 1852. 

■  JSCTMBNT.  —  WAIT  OF  P08SSS8ION  RB- 
TURNABLB  TMMBDIATBLY.  —  MOT  BXB- 
€UTBD   FOB  THUBB  YBABfl. 

Judgment  in  ejectment  was  signed  in  February, 
18499  OMcf  ^'^  of  possession  issued  return' 
ahie  immediaiefyf  but  not  executed  till  April, 
1852  .•  Held,  wUid,  and  motion  to  set  aside 
the  judgment  and  writ  of  possessiouy  dis- 
charged  with  costs, 
Feten^^jfff  had  obtained,  on  May  24  last, 
a  rale  nisi  on  the  lessor  of  the  plahitiff  to  show 
cause  why  the  judgment  herein  should  not  be 
set  aside  or  vacated  ?  and  why  the  writ  of  pos- 
Beanon  and  execution  thereon  should  not  be 
get  aside,  and  possession  of  the  land  taken  by 
the  Sheriff  of  Surrey  should  not  be  restored  to 
tiie  tenants }  and  why  the  lessor  of  the  plaintiff 
flbould  not  pa|r  the  coeta  of  the  application  ? 
The  affidavits  m  support  of  such  rule  stated 
ihe  judgment  to  have  been  been  signed  on 
die  21  St  Februeury,  1849»  and  that  a  writ  of 
possession,  returnable  immediately  after  exe- 
cution, was  issued  on  the  same  day,  but  that 
•ttch  writ  was  not  executed  until  the  Ist  April 
last    The  affidavits  also  contained  statements 
in  support  of  the  title  of  James  Randall,  the  al- 
leged proprietor  of  the  land  in  question,  with 
denial  of  any  right  thereto  by  lessor  of  plaintiff, 
and  that  the  ejectment  was  Drought  to  recover 
another  piece  of  land  and  cottage  which  Ran- 
daHl  held  of  the  lessor  of  the  plaintiff,  but  not 
for  the  land  in  question  which  adjoins  the  said 
cottage. 

Bramwell  and  Brewer  showed  cause  against 
the  rule,  and  contended  that  the  writ  of 
possession  was  regular  in  being  returnable 
immediate  and  not  on  a  day  certain  in  Term  or 
a  general  retmn  day,  and  cited  the  Statute  3  & 
4  Will.  4,  c.  67,  8.  2,  which  enacts  that  all 
writs  of  execution  may  be  tested  on  the  day 
when  they  are  issued  and  be  made  returnable 
after  execution  thereof;  and  as  to  title  they 
relied  on  the  affidavits  produced  against  the 
rule. 

Petersdorff,  in  support,  contended  that  the 
Statute  3  &  4  Will.  4,  c  67,  s.  2,  applied  only 
to  the  personal  actions  named  in  2  Will.  4,  c. 
39,  ana  not  to  an  action  of  ejectment,  and  for 


that  if  writs  of  poaaeanon  were  allowed  to  be 
made  returnable  immediate  after  the  cxsoalioni 
the  party  iaeuing  auch  write  might  sataiB  thn 
for  an  indefinite  period,  as  was  the  case  hsn, 
and  that  would  lead  to  mischief  oos  ronilti  n 
against  purdukaers,  aa  in  this  caae  RanMlad 
aold  the  land  in  question,  and  if  the  writaai 
held  to  be  regular  the  purchaser  would  Vm 
the  benefit  of  his  purchase,  althoogh  the  jadg- 
ment  had  not  been  registued;  and  aatowB 
he  submitted  the  Court  would  not  try  tiUeto 
land  on  affidavits* 

The  Court,  however,  held  that  under  11k 
words  of  the  Statute  3  &  4  WilL  4,  c.  67,8»2i 
the  writ  of  poaaession  might  be  tetunable  oa- 
medlately  alter  execution,  and  aa  it  wodd  be 
better  to  have  uniformity  in  practice,  withoit 
going  into  the  question  of  tiUe,  they  discharged 
9ie  rule  with  coata.^ 


Cmmmni  liltatf* 
Haydon  ▼.  Thnpknum.    June  22, 1882. 

COUNTY  courts'  BXTBN8ION  ACT.— AFPKAl 
WHXRB  aUBBTION  OF  LAW  AMD  FACT.— 
NBGUGBNT  DBIVXHG. 

Held,<&a/iio  i^tpeal  lies  under  the  IZ  S^  U 
Vict.  c.  61,  s.  14,  from  the  decision  of  a 
County  Court  Judge,  where  the  qsM^tieu  w 
volveais  one  of  law  and  of  fact. 
Held,  also,  disaussing  with  costs  the  appeal, 
that  the  defendant  was  liable  for  the  da- 
mage done  to  the  plaintiff's  gig  hy  his  hone 
and  cart  coming  in  collision  therewith,  d- 
though  it  was  caused  by  the  breaking  of  the 
shafts  of  the  defendant's  cart  from  his 
horse MMenhf  kieHng-^he  Judgebemgi^ 
opinion,  that  the  presumption  qfne^isiesee 
raised  by  the  shafts  so  breakssgues  sot 
satisfactorily  rebutted. 
This  was  a  plaint  to  recover  for  damages 
done  to  the  plaintifi^s  horse  and  gig,  byreasoo 
of  the  defendant's  negligent  driving  of  bis 
horse  and  cart.    It  appeared  that  the  diBfendant 
was  driving  down  a  hiU  at  a  rapid  rate,  and 
that  his  horse  suddenly  began  to  kick  and 
broke  the  shafts  of  the  cart,  and  came  into  cot 
lision  with  the  plaintiff's  gig  and  damaged  ii 
The  Judge  of  the  Crewkeme  County  Court 
having  held,  that  the  breaking  of  the  shafts 
show^  a  defect  in  the  cart,  which  nused  a  pre- 
sumption of  evidence  not  satiafactorily  rebotted, 
and  given  judgment  for  the  plainw,  thia  ap- 
peal was  presented  under  the  13  &  14  Vict.  c. 
61,  s.  14. 

Phipson,  in  support;  Kiugdon,  contri,w*8 
not  called  on. 

•  The  Court,  after  obaerving  that  there  was  no 
apped  on  a  question  of  law  mixed  with  »ct, 
held  that  the  defendant  was  liable,  for  his  not 
having  exercised  due  care  in  driving  his  cart, 
and  dismissed  the  appeal  accordingly. 


»  By  the  Common  Law  Procedure  Act,  15 
&  16  Vict.  c.  76,  s.  124,  writs  of  execution  wj^ 

^^^  ^ ^  „^..„„  „.  «  w^.*«w«-,  »«v*  *w.   remain  in  force  for  one  year  only,  but  may  w 

that  reason  the  return  was  wid ;  and  argued  1  renewed. 


^%t  ftegal  ®fi$tvto^Vf 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


.  .w>rwvwvw^^'v«M«w^A'W^<^/v^^/^^^«k^v^« 


SATURDAY^  AUGUST  7,  1852. 


SUITORS  IN  CHANCERY  RELIfiF  ACT. 

Our  last  pnUioRtioii  ooattittcd,  without 
dbrid^nent,  ;the  ihiti  Mid  .odinpktuig  Act 
of  the  mtm,  tmder  whkh  the  syatem  of 
hictice  and  Prooedute  in  the  Comrt  of 
GbtnfeiT  is  sfaiut  to  be  ^kerad  and  xe- 
modeUed. 

Tbeenangemenls  it  is  proposed  to  effect 
under  the  15  ib  16  Vict.  c.  87,  involve  prin- 
ciples of  far  greater  importance  than  the 
details  by  which  those  prii>ciple3  are  sought 
to  be  carried  ottt.  The  officers  of  the 
Court  of  .ChimoerywiU,  lience^Mrih,  have  bo 
penomd  int«re«t  in  the  reeapt  of  lees»  as  it 
tt  expressly  pr^vitkd,  that  « after  the  28th 
day  af  Oetaber»  <1852,  no  offieer  of  the 
Court  c/f -Chancery.,  or  any  of  the  Judges 
thereof,  shall  he  entitled  to  receive  and  re- 
Unn  far  kis  own  vse,  any  fee  or  reward 
whatsoever."  The  same '  principle  is  ap- 
plied to  ofEcers  wlio  do  not  properly  belong 
so  much  to  the  Court  of  Chancery  as  to  the 
Lord  Cbaneellor^  For  exampk*  the  Chaa- 
ceilor's  steBetaiy  V  gentleman  of  the  chamber* 
parsebcaver,  and  trainbeaier,  as  well  as  the 
secretary  ef-presentations  and  the  secretary 
of  commissions  of  the  peace,  are  in  future 
to  be  piud  by  salary  in  lieu  of  fees. 

Heretofore,  whilst  the  salaries  of  the 
Master  of  the  Bolls  and  of  the  Vice-Chan- 
eellor  appointed  under  the  Act  53  Geo.  3, 
c.  24,  weie  payaUa  out  of  the  ConsoUdated 
Fond,  the  sakries  of  the  Lord  Chancellor, 
l^wds  Jnstioee,  and  two  of  the  Vice-Chan- 
cellors, were  payable  out  of  the  accnmala- 
tions  arising  from  the  Suitors'  Fund.  This 
^surd  and  objectionable  anomaly  is  now 
got  rid  of  hy  enacting,  that  the  salaries  of 
the  Lord  Chancellor  and  of  all  the  Judges 
of  theCoort  of  Chancery  shall  be  paid  out 
of  the  Conaolidated  Fund.  It  is  much  to 
be  re^pretted  that  thb  opportunity  was  not 
taken  to  render   the  snUtriei   of  all  the 
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q^eera  of  the  Court  of  Chancery  as  well  as 
the  Judges,  and  the  compensations  to  the 
hohieia  of  aboliahed  offices,  payable  out  of 
the  Con8<^da(ed  Fund,  as  strougly  pres^ 
upon  the  LegisUture  by  the  Incorporated 
liw  Society,  when  the  measure  was  under 
the  consideration  of  the  House  of  Com- 
mons.^ It  is  to  be  hoped,  Imwever,  when 
the  general  revisbu  of  taxation,  now  uni- 
versally expected,  comes  to  be  considered 
by  the  Legislature  and  tlie  public,  that 
which  the  late  Lord  Langdale  emphatically 
decUred  to  he  "one  of  the  6rst  duties  of  a 
Government," — ^namely«  to  prof  ide  for  the 
due  administration  of  Justice  by  payment 
of  the  necessary  expenses  out  of  the  pubHc 
funds, — will  not  be  overboked  uor  much 
longer  delayed. 

After  the  26th  of  October  next,  the  al^ 
lowui^ees  for  copying  heretofore  }jaiii  to  the 
clerk  of  reports,  the  clerks  of  entries,  the 
aaoiatant  clerk  of  affidavits,  the  ch-rks  of  the 
examiners,  and  the  copyiusc  clerks  of  the 
Masters,  are  to  cease,  and  the  L)rd  Chan- 
cellor is  to  regulate,  by  orders  to  be  made 
from  time  to  lime,  the  terms  npon  which 
copies  are  to  be  made  and  delivered.  A 
general  discretion  is  also  vested  in  the  Lord 
Chancellor,  by  order,  *•  to  mry,  reduce,  or 
abolish,  all  or  any  of  the  fees  payable  in 
relation  to  proceedings  in  the  (^ourt  of 
Chancery;"  anl  it  is  manifestly  intended, 
that  hereafter  the  payment  of  fees  should 
not  be  iu  money,  but  by  etawps,  as  no 
less  than  seven  sections  of  the  Act  have 
been  framed  with  the  purpose  of  sup- 
plying the  necessary  machinery  for  effect- 
ing this  substitution. 

It  may  be  conceded,  that  the  cullection 
id  fees,  by  means  of  stamp"*,  is  oiore  conve- 
nient and  economical,  and  in  some  other 


*  See  the  Petition  of  the  Inc orpiiratcd  Law 
Society  upon  this  subject,  ante,  .p.  CG. 

Q 


270 


Suitors  in  Chancery  Relief  Act. 


respects  less  objectionablei  than  a  direct 
money  payment  to  an  officer  of  the  Court ; 
but  it  must  not  be  forgotten,  that  by  the 
5  Geo.  4,  c.  41^  the  stamp  duties  on  law 
proceedings  in  the  Courts  of  Great  Britain 
and  Ireland  were  repealed,  expressly  upon 
the  ground,  that  those  duties  operated  as 
taxes  upon  the  administration  of  Justice. 
The  principle  upon  which  that  Act  pro- 
ceeded was  well  considered,  and  obtamed 
the  unhesitating  sanction  and  assent  of 
every  statesman  of  eipinence  then  living. 
That  principle,  however,  was  broken  in 
upon  by  the  Bankrupt  Law  Consolidation 
Act  of  1849,  by  which  a  stamp  duty  is  pay- 
able upon  various  documents  in  lieu  of  fees,^ 
and  it  is  now  again  set  aside,  in  the  Act 
under  consideration,  without  any  public 
discussion  or  any  formal  repudiation  of  the 
princi])le  which  eight  and  twenty  years  ago 
appeared  to  have  met  universal  approval. 

In  one  respect,  the  change  about  to  be 
introduced  by  the  Act  15  &  16  Vict.  c.  87, 
may  be  regarded  as  beneficial.  It  serves  to 
simplify  and  disembarrass  the  question 
which  we  trust  will  speedily  be  submitted 
for  the  determination  of  the  Legislature. 
It  can  no  longer  be  suggested,  that  litigants 
merely  pay  for  the  support  of  tlie  establish- 
ments appointed  to  superintend  the  adjudi- 
cation of  litigated  rights.  The  Stamp 
Duties,  payable  by  suitors  in  Chancery,  are 
to  be  received  and  collected  by  the  Com- 
missioners of  Inland  Revenue,  precisely  in 
the  same  manner  as  the  stamp  duties  pay- 
able upon  bills  of  exchange  or  conveyances, 
and  when  received  will  swell  the  amount  of 
the  national  revenue,  in  the  same  manner  as 
a  payment  for  Income  Tax  or  House  Duty. 
The  naked  question,  therefore,  will  be, 
whether  it  is  just  or  expedient  to  raise  any 
portion  of  the  public  revenue  by  a  tax  on 
the  administration  of  justice  ?  and  if  this 
cjuestion  be  fairly  submitted  to  the  public, 
little  doubt  need  be  entertained  as  to  the 
result. 

^  With  respect  to  the  fees  payable  in  rela- 
tion to  proceedings  in  lunacy y  the  '*  Suitors 
in  Chancery  Belief  Act"  recognises  a  prin- 
ciple of  great  importance,  referred  to  in  the 
Petition  of  the  Incorporated  Law  Society; 
already  mentioned,  as  especially  and  ex- 
clusively applicable  to  that  class  of  cases 
where  a  Court  of  Equity  acts  as  the  trustee 
of  property,  and  the  time  of  officers  and 
clerks  is  principally  occupied  in  details  inci- 
dent to  suits  for  the  due  administration  of 

^  12  &  13  Vict.  c.  106,  8.  48,  and  see 
Schedule  C,  for  list  o:  documents  subject  to 
stamps. 


such  property.  In  cases  of  this  nature,  it 
was  suggested,  to  be  just  and  proper  *'  that 
a  reasonable  per-centage  or  ad  valorem 
charge  should  be  paid  by  the  parties  bene- 
ficially interested"  for  the  care  and  ma- 
nagement of  their  property.  In  conformity 
with  this  view,  section  14  of  the  New  Act 
invests  the  Lord  Chancellor  with  power,  not 
only  to  abolish  the  fees  payable  in  lunacy, 
and  to  direct  that  the  fees  not  abolished 
shall  be  collected  by  stamps,  but  also  ''to 
direct  that  in  lieu  of  all  or  any  of  such  fS?es, 
a  per-centage  or  ad  valorem  payment  shall 
be  paid  on  the  clear  annual  incomes  of  the 
persons  fDund  idiot,  lunatic,  or  of  unsound 
mind,  and  on  the  amount  of  the  taxed  costs 
incurred  in  proceedings  in  lunacy."  The 
section  contains  a  proviso,  that  the  ftmount 
raised  by  such  per-centage  or  ad  valorem 
payment,  shall  not  exceed  the  sum  required 
to  provide  for  the  sums  payable  under  the 
Acts  in  force  with  respect  to  lunatks,  and 
that  a  statement  of  the  amount,  when 
settled,  shall  be  laid  on  the  table  of  the 
House  of  Commons. 

As  many  of  our  readers  are  aware,  the 
payments  in  the  Lunacy  Department,  in- 
cluding payments  by  way  of  compensations, 
exceeded  the  receipts  by  a  sum  of  above 
4,000/.,  and  the  deficiency  was  made  good 
from  the  excess  of  fees  paid  by  other  suitors 
in  Chancery.  This  manifest  injostice  will 
now,  it  is  presumed,  be  rectified,  and  the 
general  body  of  suitors  relieved  from  a  bur- 
then, which  upon  no  just  ground  ought 
they  to  have  been  compelled  to  pay.  If  the 
principle  involved  in  this  alteration  be 
sound  and  equitable,  as  it  seems  in  our 
humble  judgment  to  be,  it  should  not  be 
confined  to  the  estates  of  lunatics,  but  ex- 
tended to  the  numerous  cases  in  which  the 
authority  of  the  Court  of  Chancery  is  re- 
quired and  exercised,  not  for  the  purpose  of 
adjudicating  upon  confiicting  claims,  but  for 
the  superintendence  and  management  of 
property. 

The  offices  abolished  by  the  Act  15  &  16 
Vict.  c.  87,  are,  the  keeper  or  clerk  of  her 
Majest/s  hanaper^  the  deputy  elerk  of  the 
hanaper,  the  secretary  of  decrees  and  in* 
junctions,  one  of  the  two  gentlemen  of  the 
chamber  attending  the  Great  Seal,  the  chaff 
wax,  the  deputy  chaflf  wax,  the  sealer  and 
the  deputy  sealer,  the  patentee  of  the  sub- 
poena office,  and  his  deputy,  the  clerk  of 
affidavits,  the  assistant  clerk  of  affidavits 
and  the  second  assistant  derk  of  affidavits, 
the  clerk  of  reports,  the  doorkeeper  of.  the 
Court  of  Chancery,  the  crier  of  the  Court 
of  Chancery,  and  the  office  of  usher  of  the 
Court  of  Chancery* 
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The  duties  heretofore  discharged  by  the 
secretary  of  decrees  and  inj  actions  will  in 
fatare  be  discharged  by  the  clerks  of  re- 
cords and  writs,  and  the  duties  of  the  han- 
3)er  clerk,  chaff  wav  and  sealer,  by  the 
erk  of  the  Crown  in  Chancery  and  the 
Lord  Chancellor's  pursebearer  respectively. 
The  execution  of  the  duties  of  the  subpoena 
office  and  affidavit  office  are  transferred  to 
the  clerks  of  records  and  writs,  but  affida- 
vits may  be  sworn  and  declarations  made 
before  the  clerk  of  enrolments  for  the  time 
being,  and  the  duties  of  the  clerk  of  reports 
are  to  be  performed  by  a  person  appomted 
for  that  purpose.  The  Secretary  of  Lunacy 
ii  henceforth  to  be  called  the  Registrar  in 
Lunacy,  and  to  draw  up,  enter,  and  certify 
to  the  Aocountant-General,  all  orders  made 
in  lunacy,  in  the  same  manner  as  the  Regis- 
trars of  the  Court  of  Chancery  have  been 
heretofore  accustomed  to  do.  The  duties 
relating  to  the  countersigning  notes  or 
cheques  drawn  by  the  Accountant*6eneral 
npon  the  Bank  of  England,  and  signing  the 
copies  and  extracts  issued  from  the  office  of 
the  master  of  reports  and  entries,  heretofore 
performed  by  the  registrars,  are  in  future 
to  be  performed  either  by  the  master  of  re- 
ports or  the  registrars,  and  the  account  of 
saitors'  monies  kept  at  the  report  office  is 
to  be  discontinued. 

The  Act  contains  several  provisions,  with 
reference  to  compensation  for  offices  abo- 
lished, and  retiring  pensions,  as  well  as 
with  respect  to  the  salaries  of  offices  created 
or  continued.  Certain  arrangements  are 
also  made  for  the  prospective  management 
of  the  Suitors'  Fund  and  Suitors'  Fee  Fund, 
which  are  beside  the  scope  of  this  notice, 
and  as  to  which  we  refer  those  who  are  in- 
terested to  the  Act  itself. 


THE  JUNIOR  BAR  AND  THE 
ATTORNEYS. 


COUNTY  COURT   PRACTITIONEBS. 

The  new  Nomber  of  the  Law  Review 
contains  an  article  on  the  10th  section  of 
Connty  Courts  Proceedings  Act,  15  &  16 
Vict.  c.  54,  in  which  the  repeal  of  the 
enactment,  Hmiting  the  employment  of  bar- 
risters to  snch  as  were  instmcted  by  attor- 
neys, is  hailed  with  great  satisfaction.  It 
docs  not  appear,  however,  that  any  con- 
siderable number  of  the  members  of  the  Bar 
sought  for  this  change  in  the  Law.  Ac- 
cording to  the  authority  of  the  Lauf  Re- 
mew,  only  150  out  of  3,500  signed  the 
petition,  though  it  is  said  100  more  highly 
approved  of  it.    ^"^     '        '  *  *     '  ' 


signing  does  not  appear ;  and  as  the  names 
of  the  petitioners  have  not  yet  appeared, 
the  value  of  the  document  cannot  be  duly 
estimated. 

It  may  not  be  uninterestiog  to  our 
readers  to  see  the  views  entertained  by  an 
able  writer  in  the  Law  Review  on  the  pro- 
bable working  of  the  change  in  question. 
It  seems  to  be  the  opinion  of  the  writer 
that  the  legislative  permission  to  a  bar- 
rister to  appear  in  County  Courts, — ^nnin- 
structed  by  an  attorney, — ^has  in  those  Courts 
practically  repealed  the  etiquette  of  the 
bar  which  prevails  in  all  other  Courts. 
"  Leaving,*'  says  the  writer,  "  his  etiquette 
behind  him,  he  must  attend  the  County 
Court  in  obedience  to  the  wishes  of  the 
client,  the  pood  of  the  community,  and  the 
protection  of  Ms  own  interests," 

The  course  of  business  under  the  new 
Act  is  thus  indicated : — 

*'  It  will  naturally  follow,  that  the  client  will 
often  seek  the  advice  of  a  barrister  in  his  cham- 
bers. The  mode  of  stating  the  plaint  and  of 
conducting  the  cause,  or  arran(|[inf(  the  defence, 
will  probably  form  the  materials  of  the  con- 
sultation. In  many  cases  it  may  become  the 
duty  of  the  barrister  to  attend  personally  to  the 
bringing  of  the  suit;'  in  other  cases,  he  will 
probably  direct  the  party  to  go  and  prefer  the 
plaint. 

"  It  mast  be  understood,  that  the  barrister,  if 
first  consulted,  and  subsecjuently  {ii  he  no 
doubt  would  be)  employed  in  Court,  wiU  con- 
sider himself  as  the  sole  lawyer  of  his  client."' 

And  then  comes  much  serious  consider- 
ation of  the  pecuniary  advantages  to  be  de- 
rived by  the  small  minority  of  the  Bar  who 
covertly  at  the  last  stage  achieved  this  alter- 
ation in  their  favour. 

"  It  is  possible,''  says  the  learned  gentleman, 
"  that  there  may  be  two  classes  of  fees— one  for 
sendees  performed  in  Court,  the  other  for  pri- 
vate audiences  and  business.  A  fee  of  2/.  4«.  6d, 
at  the  utmost  may  be  allowed  by  the  Judge, 
to  the  party,  upon  the  taxation  of  costs,  in  re- 
spect of  the  barrister's  serrices.  We  believe 
that  the  Jud^e  will  have  power  to  make  this 
allowance  to  the  party  who  has  paid  these  fees, 
without  any  further  amendment  of  the  Statutes. 
But  fees  for  private  services  must  be  regarded 
with  great  care  both  by  party  and  counseL 
They  will  not  be  allowed  separately,  upon  tax- 
ation, and  it  will  not  necessarily  follow  that  the 
party  will  employ  the  counsel  whom  he  has  in 


^  Does  this  mean  that  learned  counsel  wiU 
personally  take  out  plaints  or  send  their 
clerks  ? 

'  That  is,  he  will  practise  in  both  branches 
of  the  Profession,  and  be  master  of  neither  of 
__,       ,         .      .     ,  y    -    *hem.    Is  the  "  dirision  of  labour "  to  be  aS 
Why  they  abstained  from  an  end  ? 

'  a  2 
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the  first  instance  consuhed.'  The  TiubHe  mutt, 
therefore,  be  prepared  to  expect^  that  the  bar- 
rieter'a  fees  will  be  required  in  advance.  The 
Barrister,  on  the  other  hand,  is  by  no  means 
compelled  to  exact  on  all  occasions  the  fee  of  a 
gninea.  If  he  can  accept  half  a  f^inea  for  a 
motion,  or  could  ha\*e  signed  a  plea  for  half  a 
guinea,  he  m^  possibly  take  hdf  a  ^mea  re- 
tainer.   In  many  caeses,  the  fee,  for  obvious 


or  two  gameoBt  according  to  the  imoaiit  of 
the  debt  recovered.  In  the  preaeot  Act, 
alfio,  there  is  power  by  the  1st  section  to 
framt  »  scale  of  costs  and  charges,  bat  it 
appears  to  be  applicable  only  to  attonieya; 
and  the  Law  Review  justly  remarks,  that 
"  fees  for  prirnte  services  must  be  resided 
with  great  care  both  by  party  and  counsel.'* 


feasons,  will  be  largper,  but  a  nx>deralB  fee  will  |  The  counsel,  indeed,  has  no  remedy  to  »- 
-befonnd  most  in  nmsonwith  the  state  of  the  i  oover  his  fees ;  neither  has  the  dient  any 
thne8andthemsttHrtionofaM»(^nnty<^urte^  ™jin^  the  counsel  for  nedigencc 

and  wdl  be  the  more  ^ly  allowed  by  the  ^^  ^^^  ^^^  j^  ^3  ^  easy  tolereciw 
Jodge.    If  the  pubhc  should  compUm  of  early  TJ     "",  :   /A  «»/  w  pwwi-^ 

and>ompt  payment,  they  will  di  wdl  to  »- '  ^^^  ^^f  ^  ^C*^?  oommum^  can  be 
member  that,  unlike  the  attorney,  the  barrister  pnwnsted  by  anthonsmg  members  ot  the 
has  no  remctly  for  private  advice,  nor  for  pub-  j  Bw>  or  any  class  of  men,  to  transact  the 
lie  labour;  whilst  on  the* other  hand,  tkere  c&n  >  business  of  attorneys  without  responsibility. 
he  no  attmnefs  biU.  Wichivit  meaning  to  en-  j  Whether  the  pdblic  will  avail  tbcmselTes  of 
eoura^  any  rivalry  between  attorney  and  bw- 1 « the  advantages  afibrded  them/' 
rister,  it  may  bo  worth  while  for  tlia  public  to '  ^q  ^^  seen, 
try  the  eacperiment,  whether  the  professional  | 
merits  of  tne  barrister  will  not  be  found  valu- 


able to  them,  and  whether  his  dues  will  not 
tarn  out  to  be  less,  in  a  majority  of  caees^  than 
those  of  the  attorney.  After  all,  the  barrister 
is  but  remiUed  to  his  original  rights^     It 


Sn  a  Court  for  the  reeovery  of  "  Smill 


Debts,"  the  Legiskture  Ihnited  the  fees  to 
be  idlowed  to  the  lowest  possible  amoont 
thftt  the  humblest  practitioner  might  be  in- 
duced to  accept.     To  meet  tfiis  eoonomictl 


hoped  (vadnly  indeed)  that  he  would  have  been !  view,  the  learned  writer  suggests  that  half- 
protected  by  the  Statute  of  Snail  Debts  *  from  ,  guinea  &es  be  accepted  by  counsel,  on  the 
an  undue  Gommunieation  with  bis  real  em- !  «nderstanding  that  thev  are  to  be  pie-paid. 

gt^aterfhcility.  but  that  the  attorney-advocate  •««l«o'«*>P«  of  shilhngs  ana  pence  thn 
had  stepped  in  and  almost  monopolised  those  I  enters    mto_  this    important    profeasioiitl 


question.     We  would  beg  leave,  once  moit, 

to  repeat  (what  has  been  often  urged),  that 

in  all  cases  in  which  an  attorney  can  be 

of  the  advantages  afforded  tiiein,  and  (it  may  justified  in  the  discharge  of  his  duty  to  the 

nA  Bain  I     ««nfri    friA     ntii.vtafrA«*    ^r\  «wi««      lr>mw   mrk#4A««Q      I  •.  .  ^      .        '.  ...  * 


SrivileeeB  which  the  LcgislatnrB  and  the  pub' 
c  bad  plainly  assigned  to  the  counsellor. 
^  It  rests  with  the  public  to  avail  themselves 


besaid)  Trith  the  barrister  to  win,  by  modera.  I  ^oitor  to  employ  counsel,  he  willproenre 
SeralSl;^-  integrity,  the  reward  of  ge.|^j^,,,^^j^^^^  ^^^^^^1^.^  ^^^j^^. 

I  nerated  bv  preparing  a  brief.     He  can  »- 

We  are  thus  presented*  with  the  views,  it  cover  nothing  fbr    preparing  n  brief  for 

may  be  conjectured,  of  the  leading  Peti-  j  another    attorney,     and    the     "  advocste- 

tioncrs,  and  shall  wait  with  some  curiosity  .attorney'*  is  only  entitled  to  the  attorney's 


to  learn  what  the  Bar  in  general  will  say  to 
the  course  which  their  younger  brethren 
thus  intend  to  pursue.   The  writer  has  very 


fee,  and  if  there  are  two  attorneys  thai  fee 
must  be  divided  between  them. 

We  are  informed  that  already  a  case  has 


performed  in  Court,  the  other  for  private 
andienoes  and  business."  in  the  former 
Acts  there  were  fixed  and  stated  foes,  of  one 


acutely  distinguished  between  the  fees  of  [occurred  in  which  the  ri^t  of  audience  was 
eottnsel  which  are  recoverable  from  the  un-  questioned.  An  attomev  of  considemble 
aaecessful  party,  and  the  fees  wliich  must  experience,  on  appearing  Wore  one  of  the 
he  pud  by  the  client  himself,  whether  sue- ,  Courts,  was  asked  by  a.  young  barrister 
^xssful  or  nol^ — the  one  being  for  "  services  whetlier  he  acted  for  another  attorney ;  but 

the  attorney  declined  answering  the  iater- 
rogatory,.  and  tiie  Judge  allowed  him  to 
proceed.  We  may  ask  whether  it  is  in- 
tended, by  this  nrinority  of  the  Bar,  to  try 
in  each  case  a  preliminary  issue  on  the  right 
of  advocacy,  and  require  a.  written  retainer 
to  be  produced,  and  proved  by  some  witness, 
who  saw  the  suitor  sign  it  1  Is  the  woxd  of 
the  barrister  to  be  taken,  and  that  of  die  at- 
torney rejected? 

We  yet  hope  the  higher  authorities  of 
the  Bac  will  interpose  and  prevent  any  at- 
tempts to  compel  the  delivery  of  briefs,  and 


'  This  supposes  two  classes  of  County  Court 
barristers  :  the  one  **  to  get  up  the  case/'  with 
the  aid,  perhaps,  of  discarded  attorneys'  clerks ; 
the  other— a  slightly  higher  class — the  ''Ad- 
vocate "  in  Court.  But  if  two  barristers  may 
he  thus  employed,  why  not  two  attorneys,  al- 
though the  new  enactment  attempts  to  prevent 
the  appearance  in  Court  of  any  attorney,  except 
the  one  *'  acting  generally  in  the  action  >" 

*  g  &  10  Vict.  c.  95. 
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the  GonsMoeot  increase  of  expense,  to  the 
suitors.  Thwre  are  persons,  who, — pro- 
voked by  the  conduct,  of  this  part  of  the 
Bar, — rejoice  at  the  downward  conrse  which 
thei^  are  taking' ;  but  we  cannot  partake  in 
this  feeling,  and  are  assured  that  the  great 
majority  of  that  distinguished  body,  the  Bar 
of  England,  repudiate  altogether  this  miser- 
able coDtentioB. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

taubvcb  act.  bktbnbiom* . 

15  &  16  Vict.  c.  55. 

Court  of  Obancery  may  make  an  order 
for  Testing  the  estate,  in  lieu  of  conveyance 
ly  a  party  to  the  suit  after  a  decree  or 
order  for  sale;  s.  1. 

Ebwer.ta  make, an. order  for  vesting  the 
estate,  on  refusal  at  ne^eet  of  a  trustee  to 
flonrq^  on rdeaae ; .  s.  2« 

Bower  to  make  an  order  for  the  transfer 
orreeeipt  of  dividends  of.  stock  in  name  of 
«Q  infant  trustee ;  s.  3. 

On  neglect  to  transfer  stock  for  28  days, 
order  may  be  made  vesting  right  to  transfer 
h  sucli  persoa  asUhe.  Court  shall  appoint ; 
1.4. 

On  like  neglect  by.exeeotor,  similar  order 
my  bonuid^;  s.  5r 

Bank  of  England  and  Companies  to  com-* 
ply  with  such  orders  ;  s.  6. 

Indemnity  to  Bank  and  Companies  so 
obeying;.  Sk  7. 

Power  to  appoint  new  trustees  in^lieu  of 
psfsona  convicted  of  felony ;  a.  8* 

Bower  ta-  the.  Court  to  appdnt.  new 
trusleea  where  thane  is  no  exts&og  tmstee ; 
s.^ 

Chancellor  may  make  orders  for  appoint- 
ment of  trustees^  without  it  being;  necessary 
that  it  should  be  made  in  Chancery^  &c. ; 

Aa  to  powers  of  pi^rsonBt  introted:  mth 
the  care  of  lunatics  ;  s.  1 1. 

Act  to  bo  ooBstmed  aa-  part'  of  Trustee 
Act,  1850;  s.  12. 

All  orders  made  under  Trustee  Act» 
1850,  or  thb  Act.  to  be  chargeable  with  the 
sanm  Stamp  Quty  aa  deed&  of  oonveyance; 


Tbe.  following  are  the  sections  of.  th€ 
Ao4:— 

An  Act  to  extend  the  Provisions  of  ••The; 
Trustee  Act,  1850,"    [30/A  June,  1852.] 
Whereas  it  is  expedient,  to  extend  the  pro- 


visions of  the.  Trustee  Act,  1850:  Be  it  there- 
fore enacted, 

1.  That  when  any  decree  or  order  shall  have 
been  made  by  any  Court  of  Equity  directing 
the  ssle  of  any  lands  for  any  purpose  whatever, 
every  person  seised  or  possessed  of  such  land, 
or  entitled  to  a  contingent  right  therein,  being 
a  party  to  the  suit  or  proceeding  in  which  such 
decree  or  order  shall  have  been  made,  and 
bound  thereby,  or  being  otherwise  bound  by 
such  decree  or  order,  shall  be  deemed  to  be  so 
seised  or  possessed  or  entitled  (as  the  case  may 
be)  upon  a  trust  within  the  meaning  of  the 
Trustee  Act,. 1850;  and  in  every  such  case  it 
Bhall  be  lawful  for  the  Count  of  Chancery,  if 
die  said  Court  shall  think  it  expedient  for  the 
purpose  of  carrying  such  ssle  into  effect,  to 
make  an  order  vesting  such  lands-  or  any  part 
thereof,  for  such  estate  as  the  Court  shall  think 
fit,  either  in  any.  purchaser  ot  in  such  other* 
person  a«  the  Court  shall  direct ;  and  every 
such  order  shall  have  the  samo  effect  as  if  such 

Cerson  so  seised  or  possessed  or  entitled  had 
een  free  from  all  disability,  and  had  duly  exe- 
cuted all  proper  conveyances  and  assignments 
of  such  lands  for  such  estate. 

2.  That  sections- numbered  17'&  18  in  the 
Queen's  printer's  copy  of  the  Trustee  Act, 
1850,  be  repealed ;  and  in  every  case  where 
any  person  ia  or  shall  be  jointly  or  solely  seised 
or  possessed,  of  any  lands  or  entitled  to  a  con- 
tingent right  therein  upon  any  trust,  and  a  de- 
mand sksll  have  been  made  upon  such  trustee 
by  a  person  entitled  to  require  a  conveyance  or 
assignment  of  such  lands,  or  a  duly  authorised 
agent  of  such  1ast*mentioned  person,  requiring 
such  trustee  to  convey  or  assign  the  same,  or 
to  release  such  contingent  right,  it  sbaU  be 
lawful  for  the  Court  of  Chsacery,  if  the  said 
Court  shall  be  satisfied  that  such  trustee  has 
wilfully  refused  or  neglected  to  convey  or 
assign  the  said  lands  for  the  space  of  28  days 
after  such  demand,  to  make  an  order  vesting 
such  lauds  in  such  person,  in  such  manner  and 
for  such  estate  as  the  Court  shall  direct,  or  re- 
leasing such  contingent  right  in  such  manner  as 
the  Court  shall  direct;  and  the  said  order  shall 
hav&the  same  effect  as  if  the  trustee  had  duly 
executed  a  conveyance  or.  assignment  of  the 
lands,  or  a  release  of  such  right»  in  the  same 
manner  and  for  the  same  estate. 

3,  Thtii  whwi  any  infant  shall  be  solely  en- 
titled to  any  stock  upon  any  trust,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  in  any  person  or  persons  the 
right  to  transfer  such  stock,  or  to  receive  the 
dividends  or  income  ^hereof ;  and  when  any 
infant  shall  be.  vUitled  jointlv  with  any  other 
persoa  or  persons  to  any  stock  upon  any  trust, 
iTshall  be.  lawful  for  the  said  Court  to  make  an 
order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof, 
either  in  the  person  or  persons  jointly  entitled 
with  the  infant,  or  in  nim  or  them  together 
with  any  other  person,  or  persons  the  said 
Court  may  appoint. 

.    4*  That  where  any  person  shall  neglect  or 
refuse  to  transfer  any  stock, ,  or  ta  receive  the 
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dividends  or  income  thereof,  or  to  sue  for  or 
recover  any  chose  in  action^  or  any  interest  in 
respect  thereof,  for  the  space  of  28  days  next 
after  an  order  of  the  Court  of  Chancery  for 
that  purpose  shall  have  heen  served  upon  him, 
it  shall  he  lawful  for  the  Court  of  Chancery  to 
make  an  order  vesting  all  the  right  of  such 
person  to  transfer  such  stock,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  for  and 
recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  such  person  or  persons  as 
the  said  Court  may  appoint. 

5.  When  any  stock  shall  be  standing  in  the 
the  sole  name  of  a  deeeia99d? .  person,  and  his 
personal  representative  shall  refuse  or  neglect 
to  transfer  such  stock  or  receive  the  dividends 
or  income  thereof  for  the  space  of  28  days  next 
after  an  order  of  the  Court  of  Chancery  for 
that  purpose  shall  have  been  served  upon  him, 
it  shall  be  lawful  for  the  Court  of  Chancery  to 
make  an  order  vesting  the  right  to  transfer 
such  stock,  or  to  receive  the  dividends  or  in- 
come thereof,  in  any  person  or  persons  whom 
the  said  Court  may  appoint. 

6.  When  any  order  being  or  purporting  to  be 
under  this  Act  or  under  the  Trustee  Act,  1850, 
shall  be  made  by  the  Lord  Chancellor  intrusted 
as  aforesaid,  or  by  the  Court  of  Chancery, 
vesting  the  right  to  any  stock,  or  vesting  the  right 
to  transfer  any  stock,  or  vesting  the  right  to  call 
for  the  transfer  of  any  stock,  m  any  person  or 
persons,  in  every  such  case  the  Ictfal  right  to 
transfer  such  stock  shall  vest  accordinglv ;  and 
the  person  or  persons  so  appointed  shall  be 
authorised  and  empowered  to  execute  all  deeds 
and  powers  of  attorneys,  and  to  perform  all 
acts  relating  to  the  transfer  of  such  stock  into 
his  or  their  own  name  or  names,  or  otherwise, 
to  the  extent  and  in  conformity  with  the  terms 
of  the  order ;  and  the  Bank  of  England  and  all 
companies  and  associations  whatever,  and  all 
persons,  shall  be  eoually  bound  and  compell- 
able to  comply  witn  the  requisitions  of  such 
person  or  persons  so  appointed  as  aforesaid,  to 
the  extent  and  in  conformitv  with  the  terms 
of  such  order,  as  the  said  bank  of  England, 
or  such  companies,  associationSj  or  persons 
would  have  been  bound  or  compellable  to 
comply  with  the  requisitions  of  the  person 
in  whose  place  such  appointment  shall  have 
been  made. 

7.  That  every  order  made  or  to  be  made, 
being  or  purporting  to  be  made  under  this  or 
the  Trustee  Act,  1850,  by  the  Lord  Chancellor 
intrusted  as  aforesaid,  or  by  the  Court  of 
Chancery,  and  duly  passed  and  entered,  shall 
be  a  complete  indemnity  to  the  Bank  of  Eng- 
land, and  all  companies  aodaBsoclations  what- 
soever, and  all  persons,  for  any  act  done  pursuant 
thereto ;  and  it  shall  not  be  necessary  for  the 
Bank  of  England,  or  such  company  or  associ- 
ation, or  person,  to  inquire  concerning  the 
propriety  of  such  order,  or  whether  the  Lord 
Chancellor  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  had  jurisdiction  to  make  the 
same. 

,  8.  That  when  anv  person  is  or  shall  be 

jointly  or  solely  seised  or  possessed  of  any  lands 


or  entitled  to  any  stock  upon  any  trust,  and 
such  person  has  been  or  shall  be  convicted  of 
felony,  it  shall  be  lawful  for  the  Court  of  Chan- 
cery, upon  proof  of  such  conviction,  to  appoint 
any  person  to  be  a  trustee  in  the  place  of  sach 
convict,  and  to  make  an  order  for  vesting  such 
lands,  or  die  right  to  transfer  such  stock,  and 
to  receive  the  dividends  or  income  thereof,  in 
such  person  to  be  so  appointed  trustee ;  and 
such  order  shall  have  the  same  effect  as  to  lands 
as  if  the  convict  trustee  had  been  free  from  any 
disability,  and  had  duly  executed  a  conveyance 
or  assigmnent  of  his  estate  and  interest  in  the 


9.  That  in  all  cases  where  it  shall  be  expedi- 
ent  to  appoint  a  new  trustee,  and  it  shidl  be 
found  inexpedient,  difficult,  or  impracticable  so 
to  do  without  the  assistance  of  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  Court 
to  make  an  order  appointing  a  new  trustee  or 
new  trustees,  whether  there  be  any  existing 
trustee  or  not  at  the  time  of  making  such 
order. 

10.  In  every  case  in  which  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  has  jurisdiction 
under  this  Act,  or  the  Trustee  Act,  1850,  to 
order  a  conveyance  or  transfer  of  land  or  stock, 
or  to  make  a  vesting  order,  it  shall  be  lawful 
for  him  also  to  make  an  order  appointing  a 
new  trustee  or  new  trustees,  in  like  manner  as 
the  Court  of  Chancery  may  do  in  like  cases, 
without  its  being  necessary  that  the  order 
should  be  made  in  Chancery  as  well  as  in  Lo- 
nacv,  or  be  passed  and  entered  by  the  Registrar 
of  tne  Court  of  Chancer^..         » 

1 1 .  That  all  thejurisdiction  conferred  by  this 
Act  on'the  Lord  CJnancellor,  intrusted  by  virtue 
of  the  Queen's  Sign  Manual  with  the  care  of 
the  persons  and  estates  of  lunatics,  shall  and 
may  be  had,  exercised,  and  performed  by  the 
person  or  persons  for  the  time  being  intrusted 
as  aforesaid. 

12.  That  this  Act  shall  be  read  and  con- 
strued according  to  the  definitions  and  inter- 
pretations contained  in  the  second  section  of 
the  Trustee  Act,  1850,  and  the  provisions  of 
the  said  last-mentioned  Act  (except  so  £ar  as 
the  same  are  altered  by  or  inconsistent  with 
this  Act)  shall  extend  and  apply  to  the  cases 
provided  for  by  this  Act,  in  the  same  way 
as  if  this  Act  had  been  incorporated  with 
and  had  formed  part  of  the  said  Trustee  Act, 
1860. 

13.  That  every  order  to  be  made  under  tbe 
Trustee  Act,  1850,  or  this  Act,  which  shall 
have  the  effect  of  a  conveyance  or  asssignment 
of  any  lands,  or  a  trans£er  of  any  such  stock  as 
can  only  be  transferred  by  stamped  deed,  shall 
be  chargeable  with  the  like  amount  of  stamp 
duty  as  it  would  have  been  chargeable  with  if 
it  had  been  a  deed  executed  bv  tbe  person  or 
persons  seised  or  possessed  of  such  lands,  or 
entitied  to  such  stock ;  and  eveiy  such  order 
sh^  be  duly  stamped  for  denoting  the  pay- 
ment of  the  said  duty. 
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NOTICES  OF  NEW  BOOKS. 

Chancery  Cases  andDicia,  also  Notes  from 
MSS.  Ancient  and  Modems  with  occa- 
sional remarks;   and  Chancery  Miscel- 
lanies,   By  Cbarlks  Purton  Cooper, 
Esq.,  Q.C.     London :  Butterworths. 
We  noticed  some  time  ago  the  "  Chan- 
cery Miscellanies"  of  Mr.  Purton  Cooper, — 
a  work  which  abounds  in  curious,  interest- 
ing, and  learned  matter ;  and  hare  now  to 
direct  the  attention  of  our  readers  to  a  new 
and  additional   series,   called   '*  Chancery 
Cases  and  Dicta,"  the  first  number  of  whicn 
has  just  been  published. 

These  Cases  and  Dicta,  andent  and  mo- 
dern, with  notes  from  the  manuscripts  of 
the  learned  author,  are  intended  to  form 
part  of  the  same  work.  The  further  pro- 
gress of  the  Chancery  Miscellanies  will  be 
suspended  until  the  Cases  and  Dicta  have 
reached  the  point  at  which  its  companion 
has  arrived.  The  two  series  will  then  be 
united. 

The  First  Number  of  the  Chancery  Cases 
and  Dicta,  comprises  no  less  than  3d  deci- 
sions or  points,  some  of  which  are  stated 
My  and  others  very  concisely.  We  shall 
select  the  case  of  Payne  v.  Owen,  decided 
by  Sir  John  Leach,  in  November,  1823, 
when  Vice- Chancellor,  relating  to  the  costs 
payable  where  a  solicitor  has  filed  ^  bill  with- 
out authority  :— 

"  Where  a  bill  is  ordered  to  be  taken  off  the 
file,  on  the  ground  that  the  solicitor  had  no 
authority  to  file  it,  I  am  of  opinion  that  the 
proper  order  is,  that  the  costs  of  filing  the  bill 
De  paid  by  the  solicitor  who  filed  the  same,  and 
that  the  costs  of  the  defendants  should  be  paid 
m  the  first  instance  bv  the  plaintiff,  and  then 
that  the  solicitor  shoula  repay  such  costs  to  the 
plaintiff.  This  is  in  a  case  where  no  doubt  is 
anggested  that  the  phuntiff  would  be  able  to 
recover  from  the  solicitor  the  costs  which  shall 
be  80  paid  to  the  defendants.  What  ought  to 
be  done  in  a  case  where,  from  the  solicitor  hav- 
ing absconded,  or  from  other  circumstances,  it 
is  plain  there  is  no  chance  of  the  unfortunate 
plaintiff,  whose  name  has  been  improperly  used, 
recovering  any  costs  at  all  does  not  seem  to 
have  been  determined.  It  by  no  means  seems 
clear  that  in  those  circumstances  he  ought  to 
be  ordered  to  pay  to  the  defendants  their  costs, 
b  it  not  a  common  misfortune  that  has  befallen 
the  plaintiff  and  the  defendants  ?  Lord  Eldon 
did  not  determine  any  such  point  in  Wade  v. 
Sraafcjr,  1  Jac  &  W.  674.  Indeed,  from  the 
order,  he  does  not  appear  even  to  have  deter- 
mined that  the  solicitor  should  repay  to  the 
plaintiff,  whose  name  he  had  used  without  au- 
thority, the  defendant's  costs  of  the  application, 
sod  which  costs  such  plaintiff  was  nevertheless 
ordered  to  pay.    Where,  however,  there  is  no 


suggestion  that  the  solicitor  is  not  of  ability  ^'> 
pay  all  the  costs,  the  Court  can  have  no  hc§«  ra- 
tion as  to  the  form  of  the  order  to  be  made  /' 

These  Cases  and  Dicta  will  of  course  be 
more  professionally  useful  than  the  Miscel* 
lanies,  but  we  hope  the  latter  will  also  be 
continued  in  due  time,  and  contain  the  re- 
sults of  the  researches  of  the  learned  writer 
amongst  the  antiquities  and  curiosities  of 
our  legal  literature. 


INCORPORATED  LAW  SOCIETY. 

ANNUAL  REPORT  OF  THB  COUNCIL  TO  THB 
GKNBRAL   MBKTINO,   15th  JUNB,  1852. 

Thb  Council,  in  submitting  to  the  Annual 
Meeting  their  usual  statement,  need  scarcely 
remind  the  members  of  the  Society,  that  the 
period  through  which  they  have  passed  since 
the  last  Report,  has  been  unexampled  in  the 
number  and  importance  of  the  changes  made, 
or  contemplated,  in  the  constitution  of  Courts 
of  Justice,  and  in  the  rules  which  the  suitors 
are  to  observe  in  prosecuting  their  claims. 
The  crisis  is  peculiar,  and  has  oroduced,  by 
means  of  commissions,  repui»8,  pamphlets, 
and,  above  all,  by  bills  introduced  to  the  at- 
tention of  the  legislature,  a  mass  of  evidence, 
plans  of  improvement,  and  legislative  mea- 
sures, all  directed  to  the  object  of  law  reform. 
This  has  thrown  updn  the  Council  the  neces- 
sity for  constant  vigilance,  and  a  greater  de- 
gree of  labour,  in  dealing  with  the  important 
subjects  continually  brought  before  them,  than 
has  ever  been  required  at  any  former  time 
since  the  Society  was  founded.  With  this  re- 
mark, the  Council  will  proceed  to  detail  the 
measures  adopted  by  them  since  the  last  Ge- 
neral Meeting. 

I.  LAW  BILLS  IN  PARLIAMBNT.^ 

The  Council  have,  at  numerous  sittings,  con- 
sidered the  several  Bills  before  Parliament  re* 
lating  to  alterations  in  the  law.  Those  relat- 
ing to  the  Court  of  Chancery  were  the  follow- 
ing :— 

1st.  The  Masters  in  Chancery  Primary  Ju- 
risdiction. 2nd.  The  Lords  Justices  of  Ap- 
peal. 3rd.  The  Suitors'  Relief.  4th.  The 
Masters  in  Chancery  Abolition,  and  5th.  The 
Improvement  of  the  Jurisdiction  in  Equity. 

The  Masters  Jurisdiction  in  Equity  BiH, 
which  occupied  much  consideration  last  ses- 
sion, was  designed  to  confer  on  the  Masters 
lar^r  powers  than  they  previously  possessed. 


>  Several  of  the  Bills  here  noticed  which 
were  before  Parliament  when  this  report  was 
made,  have  since  become  law;  but  still  the 
remarks  are  usefnl. — Ed. 
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and  primaiy  jurisdiction  in  a  lar^jre  class  of 
cases.  ' 

That  Bill  has  been  superseded  by'the  Billd 

•of  the  fnreseiit -sessional  under  wbieh  the  offic^ 

.of  Master  is  to  be  aboMsAied,  and  the  judicial 

business  heretofore  performed  by  the  Masterfi 

will  be  transferred  to  the  Jndj^s  sitting  in 

Chambers, 

'Equity  /Vtfc/ice.— The  members  are  a^arej 
from  the  circtdar  aSddressed  to  each  of  them, 
and  from  the  report  of  'last  year,  -that  the 
Council  felt  it  to  be  their. dnty  to  devote  a  v«ry 
large  share  of  attention  to  the  proposed  altera- 
tions and  amendments  in  the  jorisdiction  and 
course  of  procedure  in  the  Court  of  Chancery, 

The  Committee  on  Equity  Practice,  to  whom 
the  subject  was  confided,  consisted  of  fifteen 
menofebers  of  the'OecncU,  aided  by  alike  num^ 
ber  of  other  menabers  •f  the  profession,  firac- 
ttsing  extensivdy  in  the  Courts  of  £quity,  and 
several  of  whom  were  examined  under  the 
Chancery  Commission  on  particular  branches 
of  the  pntetice.  The  ob}ects  aimed  at  by  the 
Coonctl  and  theComiiiittee  were,  to  aaeertain 
the  defects  in  equity  procedure,  and  to  suggest 
.  alterations  adapted  to  remedy  those  defects. 

After  numerous  meetings  during  several 
months,  the  raaterisls  for  the  report  "were  col- 
lected Md'ieonsidered,  and  the  Couaeil  -are  in- 
•debCed  to  three  of  their  members  for  digesting 
and  arranging  ihe  various  suggestions,  and  pre- 
paring the  report  which  was  fin&llv  settled  by  the 
whole  Committee,  and  approved  oy  the  Council 
in  Dec.  last.  Thef  trust  that  tiM  suggestions 
offered  in  the  report  may  be  found  useful,  not 
only  to  the  commissioners  but  the  leeieiature, 
in  the  consideration  of  a 'complex  and  difficult 
ffolijert,  die  imporutice  of  which,  to  th«  oom- 
•mtnity,  can  eoaroely  be  over  estimafesd. 

TheCmRicil  presenitod  aeoies  of  their  I'ejpmrt 
to  the  Commissioners,  to  the  Equity  Judges, 
the  Masters  in  Chancery,  and  other  officers  of 
the  Cotirt,  and  they  deemed  it  necessary  tdso 
•to  transmit  -a  copy  to  every  nember  of  Ae 
Society,  aH  of  whon  are  deeply  iatereated,  as 
well  for  their  clients  as  themselves,  in  the  fit- 
ness and  success  of  the  alterations  proposed  to 
be  effected  in  the- system  of  pleading,  the  course 
•of  practice,  asul  the  mode  of  taking  evidence  in 
^8uits  in  Chaneery. 

•The  BiUs  yHaith  inve  beeri  ibfonght  into  Fttr- 
liMBent^thefNtrpoee  of  carrying  Inlooflfbct 
this  extensive  change  in  the  mode  of  adaoinis- 
<tering  jmttice  in  «ur'Cotir«s  df  B«iuty,  have 
been  inidertie  amdoiM  consideration  of  Ihe 
•Goujieil,  asnated  bytheir Commitlee,  and  they 
iiave,  fren  time  'to  <  thaie,'  Madm  anch  (S^g^^ 
tioDB  as^ijipaar^  to ithhn  Teqcdsito for  -attaki- 
ing  the  objeels  both  of  tlieipvMic^aAd  Ijhopro- 
^fession. 

The  CbunciltHBy  also  bere«BBiktioD,  that  on 
'the  commseneeBwnt  xd ' the  intended  measoffes 
in  Parliament  by  the  present  Lord  Chancellor, 
Mtwy  submitted  their  Bqnityt Report  to  his  lord- 
-ahif),  and  proposed  that  a* deputation  should 
attond  hia  on  (he  subject,  particularly^  in  re- 
ference  to  the  necessity  of  appointing  addi- 
tional Judges,  the  practical  efficiency  of  the 


officers  to  be  appointed  as  x;hief  ekrks/and  the 
necessity  of  new  arnn^ggments  with  respect  to 
i1^  c«Mt»of  ^elicitors. 

Heiuf^f  SMlorr^— Thenmeions  coiapluiita 
which  have  loog  existed  offunst  the  expense, 
as  well  as  the  deky  of  sulta  in  Chancery,  arise 
in  a  considerable  degree  from  the  enonaoas 
amount  of  the  fees'  paid  by  the  suitors  of  the 
Court,  w%ich  are,  for  the  most  part,  ad^  snced 
inthefirstinstflnice,  bysolidtors.  TheaaBnl 
afliount  of  this  direct  taaoation  oe  the  adminis- 
tration of  josdce  in  Chancery,  is  Daaiiyl4e,OO0L, 
and  to  this  must  be  tiddetl  about  7Q,0O0L  a 
year  more  taken  out  of  the  surplus  interest  of 
the  Suitors'  Fund,  making  together  upwards  ^f 
^0,000/.  a  year.  Against  the  continuance  of  this 
grievance,  the  Council  have  tidcen  everyfitting 
occasion  to  remonstrate.  T«io  of  tho  BiUs  before 
Parlisraent,  at  the  ctooe  of  the  last,  and  the 
coiinMncemeat  of  tkit  .preseat  aaeabn,  haie 
afforded  opportunities  to  reiterate  the  dum  iar 
relief  at  the  hands  of  the  Government. 

Thus,  in  the  Bill  for  establishing  a  near 
Court  of  Appeal,  it  was  proposed  to  provide 
that- the  talary  of  6,000/.  to  be  paid  to  each  Sf 
the  liords  Justices  of  that  Court,  'shooM  he 
paid  out  of  the  interest  of  the  dividendaanMf^ 
fra«Q  the  tMiitors'  i\ind.  Now  tfae  salaries  of 
tbe  Judgee  of  the  Superior  Cosurts  of  OdnMiea 
Law,  it  is  well  known,  are  paid  out  of  the  Caa- 
solidated  Fund,  and  the  Council  submittsd 
that  the  salaries  of  the  Judges  of  the  Courts 
of  Equity  ought  in  like  manner  to  be  paid  ^ 
the  community  at  large.  And  th^  suggesttd, 
that  if  the  House  sifould  lioem  ifr^t  thatthe 
intertst^srieing  fvom  chelSmiars'-aaoney^hoatd 
be  appropriated  towards  theexfieMesof^- 
ministering  justice  in  the  Court  of  Ghancoy) 
sn^h  interest  should  be  applied  in  idiminutiea 
of  the  fees  paid  upon  the  proceedings  in  Eyi^t 
and  n6t  in  defraying  the  sriaries  of  tfae  Jmbes : 
and,  that  if  any  audi  aalariea  were  cfaaiged  in 
the  Consolidated  Fund,  &e  Suitors  of -the 
Court  might  be  immediately  relieved  f moi  a 
considerable  amount  of  taxation  to  which  tlMy 
are  now  subjected. 

*nie  Council  were  nnsitcoessfnl  in  -reiMag 
this  addition  to  the  bmthena  of  the  suilaas  in 
the  last  session ;  but  they  congratulate  the 
memberir  that^  length  in  the  preaettt  sesita 
a  Bill  has  been  introduced' by  the' GovcnnsMit 
"for  the  H^af  of  the  Suitors  of  the  .Sigh 
Court  of  Chancery/'  in  which  the  gnat  M- 
eiple,*  that  the  'Judges  i/hoidd  be*  paid  out  «rse 
puMic  puree  is  tSlsarly  recogniaed.  In  thirfBiJ 
it  is  proposed'to  provide'  that  the-esiaries  diistf 
the  Judges  of  the  Court  of  Chancery  iMU 
be  paid  oat  of'the  Conabliddted  Fond. 

The  Cwindl  proposed  tlttt  thi8j««t-aatt*c- 
n^oial  nUief  to  the  raitovr  sfa6dd^  ettnM»d» 
and  that  the  aalariea  of  aaany,  if  TiotMrfl^Ae 
officers  of  the  Court,  ^and  the  expanaw  efw 
estdbKlhment  for  conducting  Ihe'hnsiittasw 
the  •  Court,  siKKiM  also,  n pon  *  Hie  •  «w»i2Wf  ■ 
cidle,  be  paid  .otit  of  the XSonadiflhttd  Va*  ; 
and'tti^  pohited  tiiit'*tt'byiiie*«ihWa»./4, 
c.'41,  the  stamp  dntfeecon  law-wac«ai»nB»*»n 
the  Cotins  (/(  Ontat  Briton  *atti  BrdaaiNrew 
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debton,  at  well  in  the  Soperior  CoHflbs  «i  m 
the  Countjr  Ooorts,  for  enau  befevreen  10/.  «ad 
202.,  U  U  betiered  that  thev  wonld,  in  the  iiiA* 
joVfty  of  oaees,  resort  to  ihe  Superior  ia  pre» 
fereace  to  the  County  Courte.  The  advantai^ 
to  the  creditor  of  this  preference  would  be,  that 
he  would  avoid  the  lose  of  time  and  iococnre- 
nience  of  f(oing  to  the  office  to  take  out  the 
plaint,  and  much  more  of  personally  attending 
the  Court  on  the  return  of  process.  In  the 
Superior  Courts  the  whole  business  would  be 
done  by  the  attorney.  He  would  conduct  the 
several  proceedings,  and  tr^n«act  all  that  is  now 
done  by  the  clerks  of  the  County  Courts. 

It  is  a  great  hardship  and  public  loss,  that 
a  Suitor  should  be  obliged  to  attend  by  him- 
self, or  his  witnesses,  to  prove  his  dmand, 
although  when  the  cause  is  called  on  the  de^f 
fendant  makes  no  opposition  to  the  amount, 
but  merely  requires  time  to  pay  it,  or  dis* 
honestly  puts  oif  the  payment  until  con^pelled 
by  legal  proceedings  and  execution.  So,  also, 
when  the  debt  is  paid  by  numerous  iaatal* 
ments,  the  expense  and  trouble  to  Suitore  m 

to  which  are'altogether  avoided  in  tbe  Superior 
Courts. 

The  plaintiff,  moreover,  ia  not  allowed  bbj* 
thing  for  his  attendance  on  the  hearing,  or  it 
any  stage  of  the  case ;  and,  if  he  emfdoy  i 


IBjwssied  as  taxes  upon  the  adminiatTaliea  of 
jnkice,  and  they  refomd  to  the  evidence  of 
Lord  ijangidsle  before  the  eeiect  Committee 
of  the  House  on  the  Courts  of  Law  and  £<)uity 
IB  4841,  90  which  he  declared  hie  opinion 
%BNist  eueh  taxes  in  the  following  terms :-« 

^  One  of  the  trat  duties  which  the  Govern- 
neait-Ofiws  to  the  country  is  to  provide  for  the 
Ins  administration  of  justice,  and  I  tfatak  that 
sU  expenses  ought  to  be  defrayed  by  the  Go- 
fsrnmeat  in  the  discharge  of  that  duty." 

They  represented  that  the  Pensions  and  Com- 
pensations included  in  the  pavments  out  of 
the  dividends  of  the  Suitors*  Fund,  together 
vith  the  salaries  of  the  officers  attending  the 
Coort,  and  office  expenses,  amounted  to 
17,7061,  Ss,  7d. ;  and  that  out  of  the  fees  an- 
mially  imposed  on  the  Suitors,  the  com- 
peasation  to  the  holders  of  abolished  offices, 
sad  to  others  whose  salaries  are  reduced, 
ne  pttd,  amounting,  with  office  expenses,  to 
49i867/.  10s.  %d. 

if  the  salaries  of  the  Judges  and  their  imme- 

diste  officers,  and  ikn  pensions  and  compensa-   

tions,wiA  tho  office  expenses,  wen  defrayed  |  the  County  Courts  are  very  considerable.  And 
by  the  State,  the  editors  would  be  relieved  '  -^  ^  -     ^t--  o        •.— 

the  extent  of  100,000/.  a  year. 

It  mttit  be  admitted,  however,  that  in  a  con- 
■dsrable  class  of  cases  in  tbe  Coctits  of  Equity, 
nherein  the  Comt  acts  as  a  Trustee  of  the  pro- 


perty in  question,  and  where  the  time  of  offi-  attorney,  he  has  frequently  to  pay  extra  costs 


en«  and  derks  is  principally  occupied  in  the 
details  incident  to  suits  for  the  due  adminis- 
Mioa  of  s«ch  property,  it  is  but  }ttst  and 
pioper  diat  m  rsaaonabk  per  «enitage,  or  ad 
sstovas  ehai^e,  riuMild  be  paid  by  the  partiea 
Wne6cially  interested  thevsin  for  the  care  and 


for  preparing  for  the  hearing,  as  the  defendant 
i«  only  liable  to  the  fee  of  10^.  or  l&s.  for  th# 
attorney's  attendance  in  Court;  besides  thai^ 
it  is  in  the  discretion  of  the  Judge  to  disalloir 
to  the  successful  party  his  costs.  In  the  Sa« 
peffior  Courts  there  would  rar«Jy  be  any -extra 


thereof.    Now  the  average  of  the  -  charge,  unless  a  defence  were  made  and  a  tiMd 


I  paymems  in  X>mn  is  7,000^00/.,  a»d 
Ike  transfer  of  stoek  of  an  equal  amonat ;  end 
in  Older  to  vaise  a  ftind  for  the  payment  of  tbe 
nfieevBisid  «lsrks  engaged  in  the  business  of 
Aose  suits,  a  vnry  small  per  ceatage  would 
raaUs  Um  Gouvt  im  dispense  with  all  other 
fas.  ^ 

Tke  Common  Law  Procwbwt  Bill,  prepand 
Mjisr  the  diredmi  of  the  Common  Law  Oom- 
iwisiwssts  for  the  pwrpose  of  simplifying  the 
PhuSies  asid  System  of  Pleading  in  the  Supe- 
norCovrts  of  Common  Law,.bas  bsenatuch 
tonsiihund  hj  thsGouaoil. 

They  conceive  that  under  the  ameDdaacels 
yjpossdtobedioBted  by  this  BiU,itwitt  be 
yfrtsrtle  to  Mcovor  debts  in  madtfmded  nc- 
tho  Superior  Cooits,  ewn  o€  small 


took  place,  which,  on  tbe  average,  occurs  ia 
less  than  two  actions  out  of  every  hundred. 

It  may  be  observed  also,  that  tbe  public  ia 
general  labour  under  a  delusion  as  to  tbe  %\x^ 
posed  cheapness  and  expedition  of  the  Coontf 
CourU.  It  ie  scarcsly  credible,  but  tbe  vs<. 
turns  to  Padiament  clearly  prove  the  fact,  that 
the  expense  of  recovering  debts  in  these  Courts 
is,  on  the  average,  nearly  6fty  per  cent.  Ia 
the  year  1850,  the  fees  paid  by  ^e  auitow 
amounted  to  252,500^,  whilst  tbe  sums  i»- 
ceived  by  tbe  Court  from  the  defendants  in  «r 
towards  the  di&chaige  of  the  debu  sued  foi; 
aaomitcd  only  to  627,004^. 

Suggestions  on  this  Bill  have  been  eomaui^ 
aicated  to  the  Commissioners  and  to  Lord 
Lyndhurst  and  Lord  Truro,  and  a  deputation 
i-ata  Isssexponse  tfaan  is  now  incasred  j  fraan  the  Cooncil  were  favoured  by  Lord  Lyadr 
« the  Coontiy  Gontts.  I  hurst  and  some  of  the  Commissiooera  with  SA 

Tbe  Bifl  pmridos  thst  the  first  piocess  shall  i  iatsrvisw ;  and,  subssquently,  the  Council  suf- 
or  paitimhrs  af  the  gested  seuer&l  clauses  for  ^carrying  4Bte  effei^ 


the  proposed  amendments,  restoring  to  th0 
Snpsrior  Courts  4heir  juxiadietioa  in  acUoaa 
for  10^  and  upwards,  and  extending  the  ffmi" 
visiosM  of  the  Law  Amendment  Act  aa  to  writs 


the  dafsadant  of  the 

aad  if.ho  has  no  Msace, 

a  tfedaMfciaBi  is  rsaiisrsd  unno- 

•  lAlher  a^trtana  nambsr  of  days,  judg- 

jy  he  aigosd,  with  a  atay  of  fscecution !  of  Srial  iior  enms.fram  80/.  to  90/. 
^  •  fcilher  '^Mdod.;  and  thus,  in  an  nade- !     .A  Bia  was  brought  in  early  in  the 
MM  aetioa,  jadgment  by  4sfiaalt  taay  heifor  r^piktiag  the  Fmi  qf  Me  Chauaoa  IiOio 
^ntuaad  m  m  vasy  modenrte  oaoant  <af  costs.    [ComrU,  the  object  of  which  was  evidenUy  bene- 
s  iisduuiii  had  tfas  ^hssae  «f  snhig  thsirificial.     It  proposed  lo  abolish 
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renUy  useless  offices,  and  provided  that  the 
Clerks  of  assize,  the  Judges'  clerks  and  criers, 
and  the  Marshalls  of  the  three  Courts,  should 
he  paid  hy  salaries  instead  of  fees,  and  that  the 
fees  now  received  by  such  officers  be  paid  over 
to  the  Treasury. 

There  was  one  topic,  however,  connected 
with  this  Bill  which  called  for  remark,  as 
being  a  frequently  repeated  evil  in  modem  le- 
gislation, and  one  of  growing  importance.  It 
was  proposed  to  enact  ihat  the  fees  of  the  offi- 
cers should  be  paid  over  to  the  Treasury,  but 
no  check  was  provided  tp  ensure  a  correct  re- 
turn. The  penalty  of  20^*  imposed  on  any 
officer  not  auly  accounting,  could  have  little 
or  no  effect  on  a  person  through  whose  hands 
hundreds  or  thousands  might  pass  without  any 
check.  The  Council,  therefore,  submitted  that 
some  scheme  should  be  devised  applicable  to 
all  such  cases  for  ensuring  an  accurate  ac- 
count, in  which  the  suitors  have  a  decided  in- 
terest ;  for  everything  that  tends  towards  en- 
suring this,  must  ultimately  have  the  effect  of 
reducing  the  fees  paid  by  the  suitors. 

A  power  is  given  by  the  Bill  to  the  Treasury 
to  fix  and  vary  the  salaries  of  the  officers  with- 
out any  restriction,  except  that  in  some  cases 
the  salaries  shall  not  exceed  the  amount  of  the 
fees.  Some  limit,  it  was  suggested,  should 
be  imposed,  or  some  rule  laid  down,  by  which 
the  regulations  might  be  brought  under  super- 
vision, and  be  made  subject  to  control.  And 
at  anv  rate  these  regulations  should  be  pub- 
lishea  from  time  to  time  in  a  more  effectual 
way  than  by  merely  liiying  them  before  Parlia- 
ment at  the  beginning  of  every  session ;  and, 
if  possible,  they  should  be  published  or  brought 
under  the  supervision  of  parties  competent  to 
judge  of  their  propriety  before  the  time  fixed 
for  their  coming  into  operation. 

This  Bill  was  one  of  the  measures  of  the  last 
Government,  and  a  new  Bill  called  the  "  jNTmi 
Prius  Officers' "  Bill,  has  been  recently  intro- 
duced by  the  present  Attorney-General,  and 
which  is  probably  intended  to  supersede  the 
other.  It  provides  for  a  permanent  establiah- 
ment  of  officers  to  perform  the  duties  at  Nisi 
Prius  in  the  Superior  Courts  of  Common  Law, 
and  at  the  Judges'  Chambers,  and  for  the  pay- 
ment of  such  officers  by  salaries,  and  to  abolish 
other  offices  in  those  Courts.  On  the  latter 
Bill  a  petition  has  been  presented  to  the  House 
of  Commons  on  the  part  of  the  Society. 

County  Courts'  Extension  —In  the  Bill  of 
last  session  for  the  extension  of  the  County 
Courts,  it  was  proposed  to  authorize  the  Court 
of  Chancery  to  send  {9  them  accounts  for  'in- 
vestigation, inquiries  to  be  made,  witnesses  to 
be  examined,  pleas  and  answers  taken,  and 
affidavits  sworn ;  and  in  the  general  expecta- 
tion that  the  Bill  would  pass,  the  CouncU  pre- 
sented a  petition  to  the  House  of  Commons 
cont^ning  several  suggestions  for  diminishing 
the  expense  and  expediting  the  proceedings  in 
suits  in  Chancery,  for  the  examination  of  wit- 
nesses vivd  vocct  not  only  before  the  County 
Court  Judges,  but  before  Commissioners  in 
Bankruptcy,  or  the  Examiners  or  special  Com- 


missioners,  in  order  that  evideoce  might  bs 
adduced  on  modems,  petitions,  and  other  sp- 
plications  in  Chancery,  and  for  the  receptkm 
of  affidavits  sworn  abroad. 

By  these  means  it  appeared  probable  that 
the  County  Courts  and  other  local  tribusils 
might  afford  aid  in  matters  before  the  Gout 
of  Chancery;  but  numerous  other  modifies* 
tions  were  suggested  from  other  quartets,  and 
the  Bill  underwent  so  many  alterations,  aad 
was  returned  to  the  House  of  Lords  so  late  in 
the  session,  that  it  was  necessarily  postponed. 

The  bill  of  the  present  session  has  also  beta 
considered.  At  the  request  of  the  Lord  Cbao- 
cellor,  the  clauses  relating  to  inquiries  from 
the  Court  of  Chancery  have  been  struck  out, 
and  various  amendments  have  been  proposed 
in  the  remaining  clauses. 

Registration  0/ Assurances. — At  the  last  An- 
nual Meeting,  the  Council  reported  their  riews 
on  the  Bill  for  the  Registration  of  Assurances, 
and  stated  the  course  they  had  taken  whilst 
the  Bill  was  before  the  House  of  Lords.  On 
its  arrival  in  the  Commons,  with  the  ahen* 
tions  effected  in  it  by  their  lordships,  the 
Council  felt  it  to  be  necessary  again  to  pedtioa 
in  the  name  of  the  Society,  stating  the  several 
objections  to  the  project:  its  inadequacy  to 
provide  against  the  exaggerated  evil  it  pro* 
posed  to  remedy,  the  erroneous  impressions  of 
its  supposed  benefits  in  facilitating  and  expe- 
diting the  transfer  of  land, — on  the  contrary, 
showing  that  for  many  years  to  come,  if  not 
for  all  time,  the  expense  would  be  enhanced, 
the  danger  of  fraud,  negligence,  and  errer  not 
diminished*  if  not  incr^sed,— and  more  sspt* 
ciaUy  shdwing  the  impracticability  of  the  pJsn 
for  any  useful  purpose  in  the  present  stale  of 
the  Law  of  Real  Property.  The  Council  sug* 
gested  amendments,  if  the  Bill  were  proceeded 
with,  and  recommended,  if  Parliament  deter- 
mined to  have  a  Registration^  that  the  experi* 
ment  should  be  first  tried  in  the  county  of 
Middlesex,  where  a  Register  being  alresdy 
established,  furnished  an  opportunity  of  trying 
the  value  and  efficacy  of  the  proposed  improve- 
ment. The  Petition  was  presented  on  oefasif 
of  the  Society  bv  Sir  James  Graham,  who 
favourably  noticed  this  Society  in  explsining 
the  scope  of  the  Petition,  and  calling  the  atten^ 
tion  of  the  House  to  the  prominent  objectieoi 
stated  therein. 

In  addition  to  the  Petition,  which  wai 
printed  and  circulated,  the  Council  prepared  a 
Statement  with  reference  to  the  recommenda- 
tions of  the  Real  Property  Commissioners,  and 
demonstrating  that  the  Biil  in  its  then  shape 
not  only  received  no  support  from  the  Report 
of  the  Commissioners,  but  was  in  truth,  by  an- 
ticipation, strongly  condemned  by  the  learned 
Commissioners,  especially  in  the  pradical  psit 
of  the  schemo  (with  wliich  the  Solicitors  have 
to  deal),  on  which  head  the  GommissioD^ 
say,  '<If  the  Index  do  not  afford /eotfi^lf  V 
search,  and  if  it  do  not  avoid  a&  probokk 
chance  of  error,  the  Registradon  will  beooia* 
comparatively  usekss,  asnd  may  beeome  mk* 
chiwousy*  and  they  added  that  "it  is  ^  by 
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the  applicatioD  of  a  Pablic  Map  to  Re^ btra- 
tion  that  any  hope  can  be  entertained  of  a  be- 
neficial result."  Now  the  pronsions  for  Maps 
and  a  Land  Index  were  expunged  from  the 
Bill  as  impracticable,  and  the  only  snbstitute 
was  ta  alphabetical  Index  of  the  names  of 
grantors. 

Besides  the  more  prominent,  if  not  more 
important,  class  of  Bills  thus  adverted  to, 
the  Council  have  also  given  their  attention  to 
other  measal'es  hearirij^  on  the  administration 
of  Justice,  or  the  Law  of  IVoperty.  Amon<;rst 
these  are  the  Bills  relating  to  the  District 
Courts  of  Bankrupteij  j  Lunacy  Proceedings  ; 
Ckariteble  Trusts;  the  Enfranchisement  of 
Copyholds  :  Commons  Inclosure  Extension ;  the 
Truttee$*  Act ;  and  the  Law  of  Patents, 

In  so  far  as  any  of  these  projected  Amend- 
ments of  the  Law  were  calculated  to  affect  the 
duties  and  responsibilities  of  Attorneys  and 
Solicitors,  the  Council  have  felt  it  their  duty 
to  examine  and  consider  the  nature  and  effect 
of  the  proposed  enactments,  and  to  offer  such 
objections  or  modifications  as  the  subjects 
themselves,  and  the  fair  claims  of  the  Solicitor, 
appeared  to  require. 

The  proposed  amendment  of  the  Law  of 
Wills,  and  particularly  the  regnlations  en- 
joined by  Statute  in  regard  to  the  mode  of 
eiecuting  and  attesting  Testamentary  Papers, 
called  for  the  careful  attention  of  the  Council. 
The  Bill  since  its  introduction  has  undergone 
several  alterations,  and  at  present  the  Council 
have  not  deemed  it  necessary  to  prepare  any 
Petition  on  the  subject.  They  have  also  con- 
sidered the  Bill  "  for  consolidating  and  amend- 
ing the  Statutes  relating  to  the  Assessment 
and  Collection  of  County  Rates,**  which  was 
brought  in  by  Mr.  Freshfield,  and  empowers 
the  Committee  to  appoint  a  clerk  to  assist 
them  in  the  execution  of  their  duties  under  the 
prarisions  of  the  Act,  and  they  suggested  that 
the  interests  of  the  Public  would  be  promoted 
by  specifying  the  legal  qualifications  of  the 
Clerk.  It  was  submitted  that  the  duties  of  the 
office  would  be  more  efficiently  performed  by 
penons  having  the  professional  knowledge, 
experience,  and  habits  of  business  of  Attorneys 
and  Solicitors ;  and  the  Council  proposed  that 
an  addition  should  be  made  to  the  fonrth 
clftose  to  the  eflfect  *'  that  such  clerk  be  ati 
Attorney  or  Solicitor  on  the  Rolls  of  one  of 
the  Superior  Goorte  of  Law  or  Equity." 

[To  he  continuedJ] 
THE  NEW  PARLIAMENT. 


LAWYSB8  RXTURNEO, 

Adair,  Hugh  Edward,  Ipmekh. 

Agfionby,  Henry  AgHonbv,  CochemofUh. 

Armstrong,  Rt.  BayQeai  4.  C,  Lancaster. 

Atherton,  William,  Q.  C,  Durham  {City). 

Buneff,  Rt.  Hon.  Matthew  Talbot,  Q.  C, 
heeds, 

Buikes,  Right  Hon.  George,  Dorsetshire. 
*Barrow,Wm.  U^dgeon^Nottiufi^kmnskire  {8), 


*Benbow,  John,  Dudleu. 

Bethell,  Richard^  Q.  C.,  Aylesbury. 

Bhmd,  Loftns  H.,  King*s  County, 

Bouverie,  Hon.  Edward  P.,  Kilmamoeh, 

Bowyer,  Geo.^  Dundafk. 
^Bremridge,  Richard,  Barnstaple, 

Brockman,  Edward  Drake,  Hythe, 

Butt,  George  Medd,  Q.  C,  Weymouth. 

Butt,  Isaac,  Youghal. 

Cahbell,  Benjamin  Bond,  Boston. 

Cairns,  Hugh  M'Calmont,  Belfast. 

Carter,  Samuel,  Tavistock. 

Chambers,  Montagu,  Q.  C,  Chreenwich. 

Chambers,  Thomas,  Hertford, 

Cobbett,  John  Morgan,  Oldham, 
•Cobbold,  John  Chevallier,  Ipswich, 

Cockburn,  Sir  Alexander  James  Edmund, 
Q.  C,  Southampton. 

Cogan,  W.  H.  F.,  Kildare  {County). 

Collier,  Robert  P.,  Plymouth. 

Coles,  Henry  Beaumont,  Andover. 

Crowder,  Richard  Budden,  Q.  C,  Liskeard. 
•Davison,  R.,  Belfast. 

Duffy,  Chas.  G.,  New  Ross. 

Ewart,  William,  Dumfries  {District). 

Farrer,  James,  Durham  (South). 

Fitzgerald,  John  D.,  Q.  C,  Ennis. 

Pollett,  B.  Spencer,  Q.  C,  Bridgewater, 

Forster,  SirG.  M.,  Bart.,  Monaghan,  County^ 
•f'reshfield,  J.  W.,  Fenryn  and  Falmouth. 

George,  John,  Q.  C,  Wexford  {County). 

Gipps,  H.  P.,  Canterbury. 

Goold,  Wyndham,  Limerick  {Country 

Gower,  Hon.  F.  Levcson,  Stoke-on-Trent. 

Granger;  Thos.  Colpitis,  Q,  C.,Durham  {City)^ 

Grogan,  Edward,  Dublin  (City), 
•Hadfield,  George,  Sheffield. 

Hayter.    Right    Hon.    Wm.   Goodenough, 
Q.  C,  Wells. 

Headlam,  Thomas  Emerson,  Newcastle-upon* 
Tyne, 

Hildyard,  Robert  Charles,  a  C,  Whitehaveu. 

Hogg,  Sir  James  Weir.  Bart.,  Honiton. 

Ingham,  R.,  Q.  C,  South  Shields, 

Inglis,   Sir  Robert  Harry,    Bart.,    Oxford 
(University), 

Keating.  H.  S.,  Q.  C,  Reading. 

Kelly,  Sir  Fitzroy,  (Sol.-Gen.),  Suffolk  (Eatt). 

Kennedy,  Tristram,  Louth  (County). 

Keogh,  William,  Q.  C,  AthUme. 
•Laslett,  Wm.,  Worcesten 
•Layard,  Henry  Austen,  D.C.L.,  Aylesbury 

Lefevre,  Right  Hon.  Charles  Shaw,  Haute 
(North). 

Lowe,  Robert,  Kidderminster. 

Macaulay,     Kenneth,    Q.    C,    Cambridge 
(Borough). 

Macaulay,  Right   Ron.  T.   B.,  EdiaJmrgh 
(City). 

M'Mahon,  Patrick,  Wexford. 

Maguire,  John  F.,  Dungarvan. 

Malins,  Richard,  Q.  C,  WalUngford. 

Masaey,  W.  N.,  Newport. 

Mills,  Arthur,  Taunton. 

Monck,  Right  Hon.  Viscount,  Portsmouth^ 

Moncreiff,  Rt.  Hon.  James,  Leiih. 

Moore,  R.  S.,  Armagh. 
•Mailings,  Joseph  Randolph,  Cireuceeter* 
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Murphy,  Francis  Stack,  S.  L.,  Cork  ((%).  ! 
•Murrough,  John  Patrick,  BriAmrt. 

Napier,  Joseph,    (Att.-Gen.  Irel.),   DvbJin 
Unwersiip, 

*Neeld,  Joseph,  Chippenham, 
•O'Brien,  Cornelins,  Clare, 

O'Brien,  Patrick,  liTtn^'*  County. 

O'Connell,  Maurice,  Tralee, 

Peel,  Frederick.  Bury  {LaneaMre), 

PhiUimore,  J.  G.,  Q.  C,  CheUenham. 

Phinn,  Thomas,  Bath, 
•Potter,  Robert,  Limerick. 

Pu|?h,  David,  Montgomery  {District), 

Roebuck,  John  Arthur,  Q.  C,  Sheffield. 
•Sadleir,  John,  Carlow  {Borough), 

Scully,  Francis,  Tipperary. 

Scully,  Vincent,  Q.  C,  Cork  (County). 

Seymour,  William  Di^by,  Sunderland. 

Shee,-  William,  S.  L.,  Kilkenny  (County). 

Stapleton,  John,  Berwick, 

Stuart,  John,  Q.  C,  Bury  St,  Bdmundi. 

Tancred,  Henry  William,  Q.  C,  Banbury. 

Thesiger,  Sir  Frederick,  Stamford, 

Villiers,  Hon.  C.  P.,  Wolverhampton. 

Vivian,  John  Ennis,  Truro, 

Walpole^  Rt.  Hon.  Spencer  Horatio,  Q.  C, 
Midhurst. 

Whiteside,  Right  Hon.  James,  (Sol.'-Gen. 
Irl.),  Q.  C,  Enniskillen. 

Wigram,  Loftus  Tottenham,  ik^C^Oambridge 

Wood,  Sir  William  Page,  Ojtford  (CUy). 
Woriley,  Rt.  Hon.  James  Archibald  Stuart, 
Q.  C,  Buteshire. 

The  15  names  marked  thus  *,  are  or  have 
been  solicitors.     The  other  83  are  or  have 
i  barriatsrs,  making  in  all  98  lawyers. 


UiratTCCBBBVUL  CANDID ATB8. 

The  following  30  Law  Members  of  the  last 
Ptoliameat  have  not  been  returned : — 

Anstey*  Thomas  Chiaholm,  Bedford, 

Baldwin,  Charles  Barry,  Totness, 

Bemal,  Ralph,  Rochester. 

Best,  John,  Kidderminster. 

Bunbury,  Edwd.  Herbert,  Bury  St,  Edmunds, 

Butler,  Pierce  Somerset,  Kilkenuy  (Couuiy). 

Cardwell,  Edward,  Liverpool. 

Collins,  Thomas,  Knaresborough, 

Craig,  Sir  WilUam  Gibson,  Bart.,  Edinburgh, 

Dundas,  Right  Hon.  Sir  David,  Sutkerkuui- 
shire, 

Ellis,  John,  Lancaster, 

Evans,  John,  Q.  C,  Hmerfordmest,  and 
.Pembroke  (District), 

Grattan, 'Henry,  Meaih  (County). 

Grey,  Rt.  Hon.  Sir  Geo.,  Bart.,  iVMftiim- 
berland  (N). 

Greene,  Thomas,  Lancaster. 

Hardcastle,  Joseph  Alfred,  Colehegter. 

Hatchell,  Right' Hon.  John,  Windsor. 

Jiobhouse,  Thos.  Benjamin,  Lineoln  (City)! 
'^Hodgson,  William T^icholson,  Carlisle. 

Horsman,  Edward,  tTodbrrmoiiM. 

Lewis,  George  Comewall,  Herefordshire, 

Lock«  James,  Wick  (Distrief)^ 


Niehoil,  Right  Hon.  John,  D.C.L.,  Cardf. 
O'Brien,  John,  S.  I^,  Limerick  (dt^). 
O'Connell,  Morgar  John,  Kerry. 
Pahner,  Roundell.  i^C,  Phmoutk. 
Romilly,  Right  Hon.  Sir  John,  Oesoaport. 
Stanford,  John  Fredei  ick,  Beadkng, 
Trelawny,  iJohn  Salusbury,  Tavistook, 
Watson,  William  Henry,  Q.  C,  ^eve■fr/^ 
tfpoa-Tyne. 


The  following  42  New  Candidates  for  Parish 
mentary  honours  have  not  been  successful:— 

Allen,  Robert,  S.  L.,  Stafford  (Bormufh). 

Bayford,  Augustus  Frederick,  D.C.L,  iiylet- 
bury, 

Barnes,  P.  Edward,  Peuryn  and  FahnoiUL 

Bovill,  William,  Lewes. 

Cadogan,  Hon.  F.,  Bridgnorth. 

ChanneU,  W.  F.,  S.  L.,  Beverley, 

Cleasby,  A.,  Surrey  (East). 

Cox,  Edward  William,  Tewkesbury, 

Escott,  B.,  Plymouth, 

Evans.  Cooke,  Stafford  (Borm^h). 

Farsyde,  G.  J.  W.,  Whitby. 

Fenwick,  Henry,  Sunderland, 

Follett,  Robert  B.,  LiehJMd, 

Gaselee,  S.,  S.L.,  Portsmouth, 

Greene,  J.  G.  J.,  Wilton. 

Huddleeton,  J.  W.,  Worcester  (CUy). 
•Kinderley,  George  Herbert,  T^aiee. 

Kinglake,  A.  W.,  Bridgwator. 

Kinglake,  J.  A.,  S.  L.,  WelU. 

Lee,  John,  LL.D.,  Buokis^hamshm. 

Lewis,  William  David,  Poutefraet. 

Uddell,  Hon.  A.  F.  O.,  Gateshead. 

Loch,  George,  Manchester, 

Locke,  John,  Hastinga. 

Mellor,  J.,  Q.  C,  Warwick  (Boroagh). 

Newton,  Augustus,  Bkum. 

Overend,  W.,  Sheffield. 

Palmer,  Geoffrey,  Leieester. 

Pashley,  Robert,  Q.  C,  Lyme  Bagis, 

Paull,  Henry,  St,  Ives. 

PhiUimore,  Robt.  Joseph,  D.C.L.,  Tmsttik, 

Ridley,  George,  Northumberland  (South). 

Robinson,  Augustin,  (Skrewabury), 

Rolt,  John,  Q.  C,  Bridport. 

Romame,  W.  G.,  Marlmo  {Qrsut}. 

Slade,  F.  W.,4^  C,  Dandmstm-;  aadSoif 
bury. 

Smith,  John  Sidney,  Bodmin. 

Sturgeon,  C,  Nottingham  (Boroagh). 

Whateley.  WHliani,  a.C«y  Bath. 

Wilde,  James,  Leieester, 

Wilkint ,  Oharles,  S.  L.,  EvoshmL 
•Wire,  David  Williams,  Greenwich. 

Those  maiised  tinv  %  was  or  bave  been 
solicitors. 

[W«  are  indebted  to  Tie  l^uai— 'f^J««^ 

for  several  names  of  iTtahLaw  Rapreseirtttnreii 
of  which  wewaieiioC  pfevioudy  asrare,  iiiA>d' 
ing  three  solicitor^.] 
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PRIVILEGED  COMMUNICATION. 

8BRVANT'3  chabactbr. 

On  a  trials  before  Mr.  Justice  fVightman,  it 
appeared  that  tbe  pkontiff  iMvin^;  been  cook  in 
Mr.  Slave's  faTxdly,  a  lady  named  Malcolinson 
applied  to  know  what  character  she  bore  while 
in  defendant's  eervice.  At  the  time  of  this  ap- 
plication, Mrs.  Slade  was  ill ;  Mr.  6!ade  an- 
swered the  application,  and  gave  the  plaintiff  a 
i^ood  character;  and  Mrs.  Malcolmson  took 
the  plaintiff  into  her  service.  Mrs.  Slade  re- 
covered, and  wrote  a  letter  to  Mrs.  Melcolmson, 
in  vfaich  she  made  inquiries  as  to  the  charac- 
ter of  laoiher  servant,  who  bad  been  in  Mrs. 
Ilalcoimson's  hervice  as  cook.  In  her  letter 
«he  asked  ahaat  htr  dealings  with  respect  to  the 
neat  and  other  tfainf(s  required  in  the  kitchen, 
and  ended  as  foUows : — "  I  mentkm  this  par- 
ticalarly,  having  discovered  that  I  have  been 
nurh  imposed  on  in  this  way  a  short  time  ago." 
Mrs.  Maleolmtofi  called  on  Mrs.  Slade,  and 
^er  viving  her  the  required  information,  asked 
if  in  the  latter  part  of  the  letter  she  alluded  to 
the  plamtiff  (who  had  then  been  in  Mrs,  Mal- 
oilmson's  service  about  six  weeks).  Mrs. 
Siade  replied  that  she  did*  and  then,  in  answer 
toijnestions  put  to  her,  spoke  the  words  com- 
piuaed  €if,  which  were  to  the  effect  that  she 
nspected  that  tbe  oeodact  of  the  plamtiff  when 
■1  her  service  was  not  honest.  After  the 
phiatiff  bad  baffan  to  Uke  legal  ateps  agaiost 
Ifae  defendants,  Mrs.  Slade  wrote  to  Mrs.  Mai- 
cobMan  a  letter  eicpreaaiog  her  vexation,  and 
*»nng :— *<  Y«a  will  remember  that  I  impoled 
■0  disfaoncetf ;  for  of  that  I  hare  no  know- 
kd|(«."  The  defimdaBts'  counsel  contended, 
tiat  thewerds  were  spoken  under  such  dr- 
-flimstawes  as .  to  be  a  privileged  conmuinica- 
tioD ;  and  that  there  was  no  evidenoe  of  malice. 
Tile  learacd  Jud^e  gave  leave  to  move  for  a 
•onsvit.  The  jury,  in4Laewer  to  questions  by 
iHB,  (amd  llut  the  first  letter  was  intended  to 
-•Hade  te  the  pfaiatiff,  and  to  invito  inquiry, 
^  moraed  a  verdict  Ibr  the  plaintiff,  da- 

to^et  aside  the  verdict  and 

Umili)iii«mm,*C.^J.  "The  only  donbt  in  this 
ttte  arose  from  the  fact,  that' the  Inqoiriea  ori- 
Suvted  with  the  female  defendant.    It  appears 


that,  having  occasion  to  write  to  the  plaintiff^a 
miatreesy  she  made  an  allusion  to  the  plaintiff, 
which  induced  the  questions,  in  answer  to 
which  the  words  were  spoken.  I  think  Mrs. 
Slade  was  at  liberty,  under  the  circumstances, 
to  allude  to  the  plaintiff.  I  think  the  privilege 
which  protects  a  master  in  giving  a  character, 
lasts  as  long  as  anything  is  discovered,  beficye 
unknown  to  the  master;  as,  for  instance,  ifl 
give  a  good  character  to  a  servant,  and  aeit 
day  discover  that  the  eervant  is  dishonest, 
surely  in  such  a  case  it  becomes  my  duty  to 
communicate  my  discovery  to  the  person  to 
whom  I  have  given  the  character.  In  the  pre- 
sent case^  there  is  no  evidence  of  malice,  -I 
think  the  learned  Judge  did  right  in  resernug 
leave  to  enter  a  nonsuit,  and  that  we  should 
not  do  right  if  we  did  not  enter  one."  Gardner 
r.  Slade,  laQ-B.  796. 


CHIEF  CLERKS  IX  CHANCERY. 


We  understand  that  the  following  gentlemen 
have  been  appointed  to  the  Office  of  Chief 
Clerk  to  Uie  Judges  of  the  High  Court  of 
Chancery,  under  the  Act  for  Abolishing  the 
Office  of  Master  in  Chancery  :— 

Master  of  the  RolW  Clerks  : 
George  Hume,  Esq. 
George  Whiting,  Esq.* 

Vice-chancellor  Ikurmer's  Clerks  : 
Richard  Bioxam,  Esq. 
Henry  Leman,  Esq.* 

Vice-Chancellor  Kindersley*s  Clerks: 
Frederick  Erasmus  Edwards,  Esq.* 
Charles  Pugh,  Esq.* 

Vice-Chanceihr  Pnrher^s' Clerks  t 

Alfred  Hall,  Esq. 

Robert  William  Feake,  Esq. 
The  four  gentlemen  marked  thus  *  have 
been  Chief  Clerks  to  Masters  in  Chancery.  The 
other  gentlemen  are  solicitors  of  more  than. 10 
years'  practice. 


4«BC£ilT    D.CCI'SIONS   IN  THE  SUPERIOR   COURTS. 
AND    BBORT  NOT»8  OF    CASES. 


I4irlr  tf^juictHon 

InrelSt.'Jame^s'Clnb,  exparte  Oreenway. 
July  8,  9,  1852. 

^■^HCBMO-UP    ACTB.  ^CLOB. — ORDBB    TO 
WIMO  .VIP. 

Reld,tai  appsnlfrom  emd  remrmnf  ike'de- 
•Maa  of  Viee^ChanaeOor  Knight  Bruce, 
>iteta  ohlfte  not  wtthin  the  operation  of 
the  Jrwidwy^^y  Acts  (11  4*  12  Fier.  c. 
45,  and  12  4-  13  Vict,  c.  108),  and  an 


order  to  wind  up  the  earns  was  tkemfore 
disehargedwithoett  costs* 

This  was  an  appeal  from  Vice-Chaacsttor 
Kniffht  Bruce  mSktng  an  order  to  wiad  up  the 
above  club. 

Bacon  and  Barlon  tn  support;  AUdins  and 
ToulnUn,  contri. 

The  Lord  ChaneeUor  said,  the  iqueaion^Nras, 
whether  clubs,  in  the  ordinary  acceptance  of 
the  word,  were  within  tl»e  scope  a«d  rotention 
of  the  11  &  12  Vict.  c.  45,  and  12  &  13  Vict. 
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c.  108.  It  was  necessary,  after  glancing  at  the 
nature  and  constitution  of  clubs  in  general,  to 
examine  whether  these  associations  were  com- 

?rehended  within  the  provisions  of  those  Acts. 
!lubs  were  founded  on  the  principle  that  a 
nerson  could  not  by  a  mere  money  payment 
Decome  a  member,  but  must  be  first  elected, 
and  pay  an  entrance-fee  and  an  annual  sub- 
scription, upon  the  payment  of  which  be  could 
only  continue  a  member.  It  appeared  tbat  by 
one  of  the  rules  of  the  present  association 
power  was  given  to  inquire  into  tbe  conduct 
of  any  of  its  members,  and  upon  being  satisfied 
.that  they  had  bees  guilty  of  misconduct  the 
members  were  empowered  to  expel  such  partii^ 
therefrom.  No  doubt,  as  long  as  a  person 
continued  a  member  he  would  certainly  have 
an  interest  in  the  general  assets  of  the  club, 
and  if  it  were  broken  up  he  might  ^institute  a 
suit  for  the  administration  of  the  assets,  but 
there  waa,  however,  no  such  interest  as  he 
could  sell  or  bequeath.  All  he  possessed  was 
a  bare  personal  right  of  admission  to  the  club 
and  to  all  the  benefits  derivable  therefrom. 
The  first  Act  (7  &  8  Vict.  c.  Ill),  applied  only 
to  anv  company  or  body  of  persons  associated 
together  for  any  trading  or  commercial  pur- 
poses, and  the  11  &  12  Vict.  c.  45,  merely  en- 
•  larged  the  provisions  of  the  former  Act,  and 
was  confined  to  trading  and  commercial  com- 
panies. Then  came  the  12  &  13  Vict.  c.  108, 
which  by  sect.  1  enacted,  that,  "  notwithstand- 
ing anything  in  the  said  Act  contained  import- 
ing a  more  limited  application  thereof,  the 
same  shall  apply  to  all  partnerships,  associa-' 
tions,  and  companies,  whereof  the  partners  or 
associates  are  not  less  than  seven  in  number, 
whether  incorporated  or  unincorporated,  and 
whether  formed  or  subsisting  before  or  after 
the  passing  of  the  said  Act  or  this  Act,  other 
than  and  except  railway  companies,  incorpo- 
rated by  Act  of  Parliament,  to  which  compa- 
nies such  Act  shall  not  apply."  Although 
clubs  were  undoubtedly  associations  within  the 
natural  meaning  of  the  word,  they  could  not 
be  considered  as  associations  in  the  sense  the 
word  was  used  in  the  Act.  It  was  used  in 
direct  connexion  with  companies  and  partner- 
ships and  could  only  be  construed  as  mean- 
ing associations  ejusdem  generis, — t.  e.,  for  the 
purpose  of  profit.  And,  moreover,  if  it  had 
been  intended  to  include  clubs  within  the  pro- 
visions of  the  Acts,  thev  would  have  been  spe- 
cifically mentioned.  Tne  appeal  would  there- 
fore be  allowed  and  the  order  for  winding  up 
discharged. 


July  28. — In  re  Hevoetaon  ;  Torhoch  v.  if^to- 
etson — Order  for  lunatic  trustee  to  convey 
trust  estate. 

—  28.— Ill  re  WUson — Order  for  commis- 
sion in  lunacy. 

—  28. — In  re  Sharp — Order  on  petition  for 
payment  of  legacies  out  of  fui;d  in  Court. 

—  SO.-^Lake  v.  Currie  —  Appeal  allowed 
from  the  Master  of  the  Rolls. 

—  31.-— Deon  and  Chapter  of  Ely  v.  BlUs 


amd  o<Aerr— Appeal  allowed  from  the  Marter 
of  the  Rolls. 

July  31.— J»  re  Cd6M<— Order  by  consent 
for  discharge  of  prisoner. 


Walker  v.  Beniley.    July  3.  5, 1851 

SPECIFIC  FBRFORMANCS  OF  CONTRACT  OF 
PURCUA8B. —  LANDS  FRRR  FROM  GREAT 
TITHES. — TITHE    COMMUTATION  ACT. 

Certain  property  was  offered  far  sale  end  (ie- 
scribed  to  be  free  from  grtat  tithes,  andU 
appeared  that  all  the  Heps  far  oommdwg 
Ike  tithes  had  been  properly  taken  mider 
theO^r  }Vm.  4,  c.  71,  and  thai  theawerd 
of  the  Conimissitmers  had  not  been  oos^ro- 
verted  before  the  1st  January  feUomg  tht 
same :  Held,  dismissing  with  eosts  an  ep- 
peal  from  Vice-Chancellor  Tunttr,  that  u 
by  the  operation  of  section  67  the  lands  i^ 
came  absolutely  free  from  great  tithes,  the 
plaintiff  was  entitled  to  a  decree  for  the 
specific  performance  of  the  contract  of  thi 
purchase  thereof  by  the  defendant. 
This  was  an  appeal  from  the  decision  of    I 
Vice-Chancellor    Turner   overruling   the  ex- 
ceptions taken  to  the  Master's  report  upon  t 
reference  in  this  suit  which  was  for  specific 
performance  of  an  agreement  to  purchase  cer< 
tain  lands  at  Burton  Lonsdale,  Yorkshire,  al« 
leged  therein  to  be  free  from  great  tithes.  It 
appeared  that  at  the  parochial  meeting  called 
under  section  17  of  the  Tithe  Commntation 
Act  {6  &7  Wm.  4,  c.  71),  an  agreement  had 
be«n  come  to  by  which  a  rent^harge  in  lies  of 
\  tithes  upon  the  lands  in  the  pariah  was  fixedi 
i  and  the  tithes  on  the  land  in  question  were  de> 
I  scribed  as  merged.    This  was  folkywed  by  in 
apportionment  of  the  rent-chai^  amoof  the 
;  different  landowners  under  section  19»  and  the 
I  Tithe  Commissioners  confirmed  tbe  award  in 
I  accordance  with  section  27.    The  Matter  n- 
'  ported  that  the  land  was  free  from  gtest  ti(lM«t 
I  and  that  a  good  title  was  shown,  and  exeeptiom 
thereto  were  overruled  by  the  Vioe>Cbincellor 
Turner   and    specific    performance   decreedi 
whereupon  this  appeal  was  pireaented. 

Elmsley  and  C.  Hall  for  the  plaintiff  and 
respondent ;  J.  RusseU  and  C.  C.  BeHteley  for 
the  defendant  and  appeUant. 

The  Lords  JusticeSy  after  referring  to  the 
proceedings  necessary  under  the  Tithe  Oon- 
mutation  Act  for  commuting  tithes,  said,  that 
as  tbe  steps  had  been  properly  taken  and  Uie 
award  of  the  Commissioiaershad  not  been  eon- 
I  troverted  before  the  1st  January  Mhaiwmg  the 
same,  the  land  became  absoliiteiy  free  frmn 
great  tithes  by  the  operation  of  section  67,  and 
the  appeal  must  be  atsmtsaed  with  costs, 

July  Tfi.'-Bxparte  Sherlock, inra  Sheiiot^ 
Appeal  from  Mr.  Commissioner  Ste»eo«» 
dismissed,  and  proteetion  granted  by  consent 
of  assignees. 

I     —  2S,-Plowden  ▼.  Hyde^Om-.^valt, 
I     —  29.— Snu^ih  V.  IWAp— Motion  lefiwed  for 
;  discharge  of  prisoner  on  habeas  corpus. 


Swperwr  Courts:  Lords  Jutticet.^Rolls.-^V.  C.  Turner. 
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My  29. — Etparte  Sparrow,  in  re  Fowke^ 
Sund  over  to  Michaelmas  Term. 

—  29.^-/11  re  Monmouthshire  and  Glamor ^ 
ganskire  Banking  Compan^^  exparte  Nicholases 
Assignees  -On  appeal  from  Mr.  Commissioner 
Stephen,  proof  for  caU  to  be  admitted. 

—  30.— Ttfmcrv.  Eron*— Appeal  dismissed 
from  Vicc-Chancellor  Kindersley. 

—  30.— Ja  re  RfcAar</*— Order  as  to  costs, 

—  31. — Edwards  v.  CAani;>io«— Stand  over 
to  Michaelmas  Ter|n. 

—  31.  ^Rieardo  t.  Troup  —  Order  by  con- 

NOt. 

Avtfi,  2.-^Ffisby  r.  Stafford;  Davenport  v. 
Ckarlesmortk — Appeal  dismissed  with  costs. 

—  2, 3. — Bodenham  v.  Hosklns  and  others^ 
Stand  over  to  Michaelmas  Term. 

—  3.— 5tfymoiir  v.  Seymour — Part  heard. 

—  3.  —  Owen  v.  Btyant  —  Judgment  on 
special  case  for  plaintiff. 

Mst^in  of  t(t  VoUf . 
Southern  v.  WoUaston.    July  26.  1852. 

BIQUB8T.  —  BBMOTBNBSS.  —  THBLLU880N 
ACT. 

Certain  property  was  bequeathed  to  A.  for 
life,  and  after  his  decease  to  such  of  his 
children  as  should  attain  thefuU  age  of  25 
years,  and  in  drfault  of  such  child  or  chil- 
dren over  to  his  heirs :  Held,  that  the  limi- 
tatUm  over  was  void  for  remoteness  under 
the  39  ^  40  Geo.  3,  c.  98,  and  that  in  de- 
fault of  suck  child  the  resid^arff  legates 
was  entitled. 
Thb  testator  by  has  will  deritcd  certain  fnro- 
pcrty  to  a  person  theron  named  for  life,  and 
^  his  deoeaso  to  such  of  his  children  as 
ihould  attain  the  fall  age  of  26  years,  and  in 
mult  of  such  child  or  children,  over  to  his 
heirs. 

-R*  Palmer  and  Rogers  for  the  plaintiff; 
Yoyisnd  BUion,  for  the  defendant  and  resi- 
(luvT  l^gatee^  contended  that  the  limitation 
over  was  void  under  the  39  &  40  Geo.  3,  c.  98. 

Tht  Master  of  the  Rolls  held,  that  the  re- 
tttoary  legatee  was  entitled  upon  there  being 
iu>  such  child  or  childran. 

Hy  2S.'^lVotherspoon  and  others  v.  Peoe- 
retf—Injunction  granted  to  restrain  use  of  co- 
ioorable  imitation  of  plaintiff's  hbels. 
^^""  2S.  —  Yeatr  v.   Yeats  —  Exception   to 
Uttter's  report  allowed. 

^  29.— /a  re  MonmouthMre  and  Glamor" 
9osAirf  Banking  Coatpem^,  ettparte  Capes's  esse- 
ftfor  — Appeal  dismissed  from  the  Master 
PueiDg  appeUaat's  name  on  list  of  contri- 
DQtories. 

r  ^^^--Watherepoon  and  others  y.  BTilne^ 
Injunction  granted. 

■7  ^.Surl  of  Lindsay  ▼.  Great  Northern 
^•w*^  C^Mnpoi^— Motion  to  dissolve  injunc- 
Hou  dismissed*  with  coata. 

*-  ^O.Shortridge  v.  Bosanquet  and  another 
-"^«wd  Ofcr  to  Midiadmas  Term. 

■-  29.-JmIiMI  v.  Jbrf(ire«— Compromise 
come  to.  '^ 


July  30.— FTiUeAer  v.  H«J7ie— Order  as  to 
costs. 

—  31. —  Young  v.  Buckley — Reference  to 
the  Master  in  administration  suit. 

Aug.  l.-^Colleit  V.  Preston — Stand  over. 

—  2. — Attorney-General  v.  Master  of  Brent- 
wood Grammar  SoAoo/— Order  confirming  ar- 
rangement come  to. 

—  2,  3. — in  re  Clancy's  Trusts — Judgment 
on  construction  of  will  and  as  to  costs. 

—  3<,— Attorney 'General  v.  H'tp^et^oa  Hos* 
pital — Order  for  increased  allowance  to  in* 
mates«  &c. 

,   --*  3. — Maugin  v.  JUaiifui-'Judgment   on 
fur.  dirs. 


Via'Cfiasufllar  t^wmtr. 

Grieves  v.  Rowley.    July  10,  17,  1852. 

WILL. —  CONSTRUCTION. — "  NBPHBW8   AND 
NIECES.'* — CHILD   OF   HALF  BLOOD. 

A  testator  directed  his  real  and  personal  pro- 
perty to  be  distributed  equally  between  his 
nephews  and  nieces :  Held,  overruling  ex- 
ceptions to  the  Master's  report,  that  a  child 
of  a  half  sister  was  entitled  to  take  equally 
with  the  nephews  and  nieces  of  the  whole 
blood. 
The  testator  in  this  cause,  by  his  w^l,  di- 
rected as  follows  :— **  I  desire  that  all  mv  pro- 
perty, real  and  personal,  may  be  distributed 
eoually  between  my  nephews  and  nieces."  The 
Master  had,  upon  a  reference,  included  the 
daughter  of  a  half  sister,  as  entitled  under  the 
bequest^    whereupon    these    exceptions   were 
taken  to  his  report. 

Sir  IV.  Pane  Wood  and  Southgate,  in  sup- 
port; Heberden,  contri. 

Cur.  ad.  vult. 
The  Vice-Chancellor  said,  that  the  word  ap- 
plied to  children  of  the  half^  as  well  as  of  the 
whole  blood,  and  that  the  niece  of  the  half 
blood  was  tlierefore  entitled  to  take  equally 
with  nieces  of  the  whole  blood,  and  overruled 
the  exception  accordingly. 

July  28.^ South  Eastern  Railway  Company 
V.  Mann  and  others — Bill  for  specific  perform- 
ance dismissed. 

—  28. — Graham  v.  Grieves — Judgment  on 
construction  of  will. 

—  30.— O'Brifn  v.  0*ftr>m— Reference  back 
to  the  Master. 

—  30. — Williams  v,  Boncf— Injunction  con- 
tinued to  restrain  action  at  law, 

July  3]  ;  Aug.  2.  —  Attorney-General  v. 
Bishop  of  fForcM/er— Order  for  removal  of 
name  of  relator  introduced  by  mistake  and  for 
indemnity  against  his  liability  for  costs.  » 

Aug.  2. — Morgan  v.  Milman — Reference  to 
the  Master. 

—  2.—Milner  v.  Harn^on— Perpetual  in- 
junction. 

July  29  ;  Aug.  3.  —  Attomey-General  v. 
SheMeld  Gas  Consumers*  Company;  Sheffield 
Untied  Gaslight  Company  v.  5ame— Injunction 
refused,  without  costs. 


9fiA 


Superiar  Ckmrts:  V.C.  Kimdersiey.^V.  C  Parker.^-Queen's  Bench. 


In  re  Whittaker^s  Trust.    July  2,  1852. 

TB08TBB8*  RKLIBV  ACT.— PATMRNT  OUT  OF 
COURT. — PETITION. 

On  petitioning  for  payment  out  of  Court  of  a 
futtdy  under  the  10  4*  11  Viot.  c.  96»  the 
affidavit  made  on  paying  in  should  form 
part  of  the  petition. 

Kenyon  Parker  and  Humphrey  appeared  on 
thb  petition,  which  was  presented  ror  the  pay- 
ment out  of  Court  of  a  fund  paid  in  under  the 
10&  11  Vict.  c.  96. 

The  Viee^ChaneeUo^-^d,  that  on  all  future 
occasions  he  should  require  that  the  affidavit 
made  upon  pajring  the  money  in,  should  form 
part  of  toe. petition  for  the  payment  out  of  the 
fond.' 


July  28 1 — Attorney' General  v.  GovemMrs  of 
Crediton  Church-^ Judgment  oa  exceptions  to 
liaster's  report. 

—  29. — Potts  r»  Levy — Injimction  refused, 
with  costs. 

—  30.— t/tfrmy  v.  Beevor — ^Maat^ 's  report 
CDofirmed. 

—  31.  —  In  re  Tookey's  Trustees:  In  re 
Buck^  Railway  Company — Order  excepting 
the  costs  to  be  paid  by  railway  company  which 
were  occasioned  by  litigation  between  adverse 
claimants. 

Aug.  3.  —  Duke  of  Buccleuch  ▼.  Kendal  j 
8mne  ▼.  Tyson — Injunction  gnmted. 

—  Z.^In  re  Lambeth  Charities — Order  con* 
finning  Master's  report  for  charity  scheme. 


is  re  Tinkler's  Trust  Estate.    July  10,  1852. 

ANNUITY-  CHAKGBD  ON  LAND  WITH  POWBB8 
OF  DISTRB68  AND  BNTRY.^-FAYMBNT  OP 
ARRBAR8   OUT  OF  PROCBBD8   OP  8ALB. 

Where  an  estate  was  sold  to  a  railway  com^ 
pany  for  the  purposes  of  their  railway, 
which  had  been  charged  by  a  testator  tbith 
the  payment  of  an  annuity  to  his  wife,  with 
powers  of  distress  and  entry  for  its  re* 
covery  :  Held,  that  the  arrears  were  pay- 
able out  of  the  proceeds  of  sale. 

Thb  testator,  Mr.  Tinkler,  by  bas  wiU,  gave 
bis  wife  an  annuity  of  100^,  and  charged  the 
flame  ob  his  real  estate,  with  powers  of  distress 
and  entry ;  and  it  appeared  that  a  portion  of 
8Qch  estate  had  been  sold  to -the  Great  North 
orn  Railway  Company,  for  the  purposes  of^their 
railway,  and  the  money  paid  into  Courts  under 
•the  Lands'  Clauses'  Consolidation  Act  (8  Vict. 
c  18).  The  annuity  being  in  arrear,  the  trus- 
tees presented  this  petition  for  payment  of  the 
parchase^money  to  them,  to  be  applied  accord- 
mg  to  the  trusts  of  the  will,  or  for  its  invest- 


ment and  payment  of  the  dividends  on  the 
same  trusts. 

A.  J.  Lewis  in  support;  Simpson  for  the 
widow,  claimed  payment  of  the  arrears  out  of 
the  purchase-money ;  fV.  H.  Clarke  for  the  r. 
siduary  legatees. 

The  Vice-Chancellor  said,  that  althongb  the 
Court  would  not  direct  an  estate  to  be  sold,  yet, 
as  it  had  been  sold,  the  arrears  of  the  aanmty 
must  be  first  paid  out  of  the  proceeds,  as  the 
effect  of  the  powers  of  distress  and  entry  vm 
to  charge  the  annuity  on  the  corpus  of  Afc 
estate. 

July  28.  —Langhome  v.  L(inJ7*onie— Vesting 
order  under  13  &  14  Vict.  c.  60. 

—  29.— Macintosh  V.  Gre«t  Western  RW- 
loay  Company— Stand  over. 

— ■  29,^Simmons  v.  LitteystOne—lv^mdm 
continued  on  terms. 

—  30.  —  Clay  V.  Rifford  —  Bill  dwinisscd, 
without  costs. 

Aug.  2.— Perctra/v.  Cfffwyy— Order  for  pay- 
ment ont  of  Court'  of  fttod  t»  plamliff. 

—  2,  3.--Afor^aj»  V.  Hi^vrd^Cur.  ad.nlL 

—  Z.—Exparte  Perpetual  Curate  of  Serop- 
ton,  in  re  North  Staffordshire  Bailvimf  Orn- 
pany*s  Act,  1847-^Petition  reiased  for  expend- 
in«  proceeds  of  sale  of  land:  in  buildiaft  par- 
sonage hooae. 

Caitrt  nt  €iutzn^A  %tvu^f 
T%nmm»mndinifer.GU)bom».    Joofl^a,  1853. 

BANK.  —  DBPOSrr     OP      WOTBBv^   FBOVIKG 
WORTH  LB  88. — 1.  ACHB8* 

Notes  of  a  country  baidt  were  paid  ints  tk 
defendant's  bank  by  thxfpUmtiff's  wifem 
the  terms  of  receiving  3  per  cent,  ia^ 
and  f9r  its  repayment  on  14  days  wm, 
and  thev  were  immedsatay  smU-upi^b^ 
don  and  presented  for  payment,  and  ifoj 
being  dishonoured  in  eomseqnenee  ofik 
stoppage  of  the  bank  the  day  afltr  tm 
pigment  to  the  defendant,  netke  thre^ 
was  given  to  the  plaintijfkt   H^>  y; 
charging  a  rule  nisi  to  set  aside- tk»  veriid 
for  the  defendant  and  to  enter  H  fir^ 
plaintiffs  in  an  aot^omt^revaoei^tke*etwm 
of  the  notes,  that  as  the  d^endant  «« 
guUt^  of^laahes  the  loss  mast  fell  miht 
plaintiffs. 
This  was  a  rule  nisi  granted  on  Apnl  19 
last,  to  set  aside  the  verdict  for  the  defend* 
ant   and    to   enter   it   fdr   the    phintiffi  ij 
this  action,  which  was  brought'  against  the 
officer  of  the  Binmngham  BtolciAg  ^'f^FJ 
to  recover  the  amount  of  certain  notes  of  tbe 
Stourbridge   Banking  Company  whicH  W 
been  paid  in  by  the  plaintiff's  wife;    It  ap- 


'  And  %wlnre  Levetfs  TVwr,  ante,  p.  183, 
in  which  Vice-Chancellor  Parker  has  made  a 
similar  direction. 


peared  that  she  was  to  receive  interest  thereon 
at  3  per  cent,  and  to  give  U  days*  notice  ofitt 
removal,  but  that  on  the  notes  being*  immedir 
ately  sent  up  to  London  theywere  rctomed  as 
worthless,— the  Stourbridgprnnking  Company 
having  stopped  payment  tfcte  day  after  the 
plaintiff''8  wife  had  paid  them  itato  the  defend- 
ant's banlt.    On  the  trial'before  WTghtman,  Jt» 


S9q>erior€omFtsi 


at  the  last  Staffordshire  Assises,  the  defendant 
obtained  a  verdict. 

Alexander,  Q.  C,  and  Chance  showed  cause 
against  the  rule  which  had  thereupon  heen  oh- 
taioed ;  Keating,  Q.  C.,  and  Gray  in  support, 
on  the  ground  that*  the  notes  were  received  as 
cash,,  and  there  was  no  warranty  of  the  sol- 
rency  of  the  maker  of  the  notes. 

The  Court  said  the  transaction  could  not  be 
resolved  in  a  sale  of  the  instrument  to  render 
applicable  the  maxim  of  caveat  emptor,  but  the 
notes  were  simply  deposited  on  the  terms  of 
the  repayment  of  their  amount  in  14  days,  and 
they  were  recei\Td  as  of  value  and  in  the  belief 
that  the  bank  was  solvent.  As,  therefore,  no 
hi^Ms  cosiUi  be  attribnted  to  tiae  defendant, 
who  had  inuaediately  sent  the  notes  up  to 
Londen,  and  had  them  presented  for  payment 
and  fpren*  the  plaiRtiffs  notice  of  dishonour, 
Alt  plainlMfe  mu^  bear  the  loss,  and  the  rule 
would  be  discharged. 


BUuifT^Exchequer, 


debt  due  from*  the  def<kidant,  citing  Griffiths  y. 
Omen,  L3i  M.  &  W.  58 ;  and  that  the  bill 
given  by  the.  defendant's  father  must  be  con- 
sidered to  be  conditional  payment  on  behalf  of 
the  defendant  adopted  by  the  plaintiff,  and  that 
the  plea  was  therefore  a-  good  answer  to.  the 
action,  and  the  defendant  was  entitled  to  jw^. 
ment. 


Cflint  of  tf  ommim  IHchiI. 

B^haw  V.  Bush.    Jan.  19 :  June  22, 1852. 

MSnOff  PCMK  OOODfl  SOLD  A^ND  DBLIVEBBD. 
•^PLBA  OP  ACCSPTANCn  OF  BTLLi  BY 
TBIRD'  PBR0ON  FOR  ANB  ON  ACCOUNT 
OF  DEBT. — BBPLIGATION.— DBMUBRBR. 

The  defendant  pleaded  to  an  actum  for  goods 
sold  and  deUvered  as  to  33/.  lOs.,  part  of 
the  demand,  that  the  plaintiff  drew  a  bill  of 
ea^^smga  for  thai  amnmt  on  the  dtfsnd- 
as^^ father  wAo  aooepied  and  delwered  the 
sam€  to  tha  pttMiHff  for  and  on  accomnt 
IA#  mm  of  33i.  109.,  part  of  the  debt  in  the 
declaration  mentioned,  and  of  the  causes  of 
action  in  respect  thereqf:  Held,  on  demur- 
rer to  the  replication  that  the  bill  was  dis- 
hmumred  before  action  brought,  that  the 
bUl,  although  given  by  a  stranger,  operated 
as  an  eatinguishmsnt  of  the  debt,  and  must 
be  deemed  to  be  a  conditionai  payment  on 
behalf  of  the  defendant  adopted  b^  the  \ 
piainiiff,  and  that  the  plea  was  therefore  an , 
eesiser  to  the  action. 
This  was  a  demurrer  to  the  replication  in 
Aia  action  which  was  brought  for  goods  sold 
aad  delivered.    The  defendant  pleaded  as  to 
33/.  lo«.,  part  of  the  demand,  that  the  plaintiff 
dnv  a  bill  of  exchange  for  that  amount  on  the 
defiendant'a  father  who  accepted  and  delivered 
the  same  to  the  plaintiff  for  and  on  account  of 
the  sum  of  33/.  10^.,  parcel  of  the  debt  in  the 
dedaration  mentioned,  and  of  the  causes  of 
iction  in  respect  thereof.    To  this  the  plaintiff 
Rplred  the  dishonour  of  the  bill  before  action 
^nght.    The  case  now  came  on  upon  de* 
Borrer  to  this  replication. 
Qsom  for  the  plaintiff;  Bovill  for  the  de* 

Cur,  ad,  milt, 
T^e  Court  said,  that  as,  if  the  defendant  had 
ffTsn.the  biU,  it  would  operate  as  payment, 
there  was  no  reason  why  it  should  not  operate 
V  an  eztkiguishment  of  the  debt,  although 
itiveo  by  a  stranger  for  and  on  account  of  the 


Court  af  ePrcbrqurr. 
Butler  V.  Aldan.    June  1 1 ,  18521 

ADMINISTRATOR  — BURYIICO  INTB8TATB*— 
CONTRACT  BBTWBBN  DBCBARED  AND  UN- 
DERTAKER.— OUBaTION    FOR  ^URY. 

In  an  action  brought  by  an  undertaker  against 
th:  defendant,  who  was  nephsw  to  the  de* 
ceased,  for  his  burial,  it  appeared  that  the 
great-nephew  had  ordered  the  funeral,  but 
that  thedefeniant  had  administered  as  next 
of  kin,  and  he  pleaded  never  indebted.    It 
was  shown  on  the  trial  that  the  deceased 
had  agreed  in  his  lifetime  that  the  plaintiff 
should  perform  the  funeral^  which  was  to 
be  like  his  brother's,  and  that  he  had  set 
aside  a  sum  of  50/.  for  the  purpose  tn  a 
drawer,  to  be  pnid  to  the  piainiiff  on  the 
day  of  the  fwi.eral :  Held,  making  absokdi 
a  rule  for  a  new  trial,  that  it  should  have 
been  left  to  the  jury  to  say,  whether  this 
amounted  to  a  contract  or  a  mere  intisna" 
tion  of  a  wish  with  respect  to  the  funeral. 
This  was  a  rule  nisi  granted  April  24  last, 
on  leave  reserved  to  set  aside  the  nonsuit  and 
enter  the  verdict  for  the  plaintiff,  or  for  a 
new  trial  in  this  action,  which  was  brought  bv 
an  undertaker  to  recover  the  amount  of  his  bill 
for  buryioff  the  defendant's  uncle.    It  appeared 
that  the  oeceased  was  buried  by  the  direction 
of  his  grand-nephew,  then  residing  with  biniy 
bat  that  the  day  folkywing  the  fnneral  the  de- 
fendant, who  was  his  nephew,  pnt  in  his  claim 
on  learning  his  uncle  died  intestate,  and  ob- 
tained letters  (if  administration.    The  defend- 
ant pleaded  never  indebted.     It  appeared  on 
the  trial  before  Mr.  Baron  Piatt,  that  the  de- 
ceased had  arranged  that  the  plaintiff  should 
perform  the  funeral,  which  was  to  be  like  his 
brother's,  and  sUted  he  had  left  50/.  for  the 
purpose  in  a  drawer,  to  be  paid  to  him  on  the 
day  of  the  funeral.     It  also  appeared  that  upon 
the  plaintiff  applying  to  the  defendant  for  pay- 
ment he  had  said  that  though  it  was  a  hard 
thing  to  make  him  pay,  yet  the  plaintiff  should 
be  paid  as  he  would  get  some  of  the  property. 
PAtfM  and  JVUles  showed  cause  against  the 
rule  on  the  ground  that  the  defendant  shenld 
have  been  sued  in  his  representative  and  not 
personal  character. 

The  Court  said,  that  as  it  had  not  been  left 
to  the  jnry  to-  say  whether  what  passed  between 
the  deceased  and  the  plaintiff  amounted  to  an 
express  contract  to  be  performed  after  his 
death,  or  a  mere  intimation  of  his  wishes  with 
reapcet  to  his  funeral,  the  rule  would  be  neade 
absolute  for  a  new  trial. 
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QtouxH  of  £qu(t9. 

^or  the  previous  Sectionfl  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17. 

House  qf  Lords :  Appeals,  p.  38. 
Courts  of  Equity : 

ConstructioQ  of  Statutes,  p.  104. 

JjBLW  of  Attornesrs  and  Solicitors,  p.  125. 

Contributories  uoder  the  Winding-up  Act, 
p.  143.  ' 

Law  of  Trustees,  p.  l€5.  '' 

Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  303. 

Appeals  in  Bankruptcy,  p.  225.] 

CONSTRUCTION  OF  STATUTES. 

ANNUITY. 

1.  Statute  of  Iitmt/u^ionf.— Land  charged 
with  an  annuity  is  only  liable  for  six  years'  ar- 
rears, under  the  3  &  4  Wm.  4,  c.  27,  although 
the  grantor  may  be  liable  on  covenant  for  20 
years'  arrears,  under  the  3  &  4  Wm.  4,  c.  42. 
Humter  v.  Nocholds,  1  H.  &  T,  644;  I  M'N. 
&  6.  640. 

Cases  cited  in  the  jadgmant :  Paget  t.  Foley,  3 
BiDg.  N.  C.  690  ;  Stracbao  r.  Thomas,  \t  A. 
&  £.558 ;  Harrison  v,  Duigoani,  2  D.  &  W. 
S98;  Hughes  v.  Kelly,  3  D.  &  W.  483. 

2.  MesMrial.-^ConsidtTtttiou. — Inoumbranee. 
-^Stat,  53  6.  3,  c.  14i^.— It  is  sufEcieut  that 
the  memorial  of  an  annuity,  enrolled  pursuant 
lo  the  Act  53  Geo.  3,  c.  141,  should,  under  the 
head  "  Consideration,  and  how  paid,"  state  the 
amount  of  the  consideration,  and  whether  paid 
in  money,  notes,  or  bills,  as  the  case  may  be ; 
without  stating  to  whom  the  same  was  paid,  or 
the  fact  that  part  of  such  consideration  was 
paid  to  a  third  person  in  redemption  of  a  prior 
incumbrance  on  the  property.  Moody  v.  Htb- 
bard,  7  Hare,  182. 

APPORTIONMBNT  OP   RENTS. 

1.  A  testator  died  in  1838,  having  by  his 
will,  given  real  estates  to  trustees,  in  trust, 
after  keeping  up  his  mansion,  &c.,  to  pay  five- 
eighths  of  the  net  rents  to  his  widow  for  life. 
The  widow  died  in  1847,  and  rents  were  re- 
ceivable on  Uie  next  rent  day,  under  leases 
created  by  the  testator  anterior  to  the  Appor- 
tionment Act :  Held,  that  the  rents  were  ap- 
portionable.  Knight  y.  Boughton,  12  Beav. 
312. 

2.  "Instrument"  ereating  life  interest. — 
*  The  "  instrument "  referred  to  in  the  Appor- 
tionment Act  (4  &  5  W.  4,  c.  22),  is  not  the 
instrument  creating  the  periodical  payments, 
but  that  creating  a  life  interest  therein.  Knight 
V.  Boughton,  12  Bear.  312. 

3.  Dividends  on  East  India  Company's  han, 
^The  half-yearly  interest  on  a  share  of  a  loan 
to  the  East  India  Company,  redeemable  after  a 
certain  period,  at  the  option  of  the  compauv, 
but  not  at  that  of  the  creditor,  held  to  oe  in 


the  nature  of  an  annuity,  and  not  of  interest, 
and  therefore  not  to  be  apportionable  between 
tenant  for  life  and  remainder-man,  in  a  can 
not  falling  within  the  Apportionment  Act»  al- 
though the  stock  certificate  described  the  loan 
as  a  debt,  and  although,  under  the  condition 
for  redemption,  the  last  payment  might  hare  to 
be  an  apportioned  part  of  the  half-yearly  inter* 
est     Warden  v.  A^kbumer,  2  De  6.  &  S.  366. 

BANKIWa  COMFANT. 

Not  incorporated. — Stat.  I  /^  2  Vict.  c.  110, 
s.  14. — A  banking  coparttiership  whidi  made 
returns  to  the  Stamp  Ofllce  pursuant  to  7  Geo. 
4,  c.  46,  held  to  be  a  public  company  not  in- 
corporated within  the  meaning  of  1  &  2  Vict 
c.  110,  s.  14.  Maeiniyre  v.  ConnsU,  1  Sim., 
N.  S.,  225. 

BXNKFICB. 

Debtor  and  creditor. — Judgment  deht.—l  Sf2 
Vict.  c.  110,  *.  13. — Receiver. — A  judgment, 
entered  up  in  1 845,  against  a  beneficed  clerf^j- 
man  for  a  debt,  was  duly  registered:  Hdi, 
that,  under  the  1  &  2  Vict.  c.  110,  s.  13,  it 
was  a  charge  upon  his  benefice,  and  that  the 
creditor  was  entitled  to  have  a  receiver  of  the 
profits  of  the  benefice  appointed.  Hawkins  r. 
Gathercole,  1  Sim,,  N.  S.,  63. 

BKNSFXT  BUILDING   80CIBTY. 

1.  Jomt^tack  company. — A  iointHHockeon- 
pany  cannot  hold  shares  in  a  benefit  buildiDg 
society  estobhflhed  under  the  6k  7  Willi 4,  c. 
32,  fok*  DSgdlafting  benefit  societies^  *  l>06tMoa 
V.  Hawks,  16SiBi.407. 

2.  Contracts  between  membsrs. -^  Usury, '- 
Nou'registration,-'^  A  member  of  a  boilding 
society,  which  had  been  duly  registered  and 
certified,  pursuant  to  the  Pnendly  Societies' 
Acts,  obtained  an  advance  from  the  sodetj  of 
500/.  on  security,  including  that  of  a  leaBebold  j 
house ;  in  consideration  of  which  advance  pe- 
riodical payments,  extending  over  about  eight 
years,  were  agreed  to  be  made  by  him,  amount- 
ing to  998/.  I6i.  By  the  rules  of  the  society  t 
he  was  entitled  to  participate  in  a  dividend 
fund.  On  the  death  of  the  member,  his  ex^ 
cutrix,  in  a  suit  against  the  trustees  of  the  so- 
cietv  alone,  sought  to  have  the  securities  set 
asiae  as  usurious,  or  that  relief  should  be  grren, 
on  the  ground  that  the  society  was  not  a 
friendly  society,  but  a  joint-stock  companji 
within  the  Joint-Stock  Companies^  Registration 
Act ;  and  that  as  it  was  not  registenM  pmw- 
ant  to  that  Act,  the  contract  with  it  was  in- 
valid :  Held,  Is^  that  the  contract  was  not 
usurious,  it  being  for  an  advance  out  of  fttcds 
of  all  to  one  of  the  members ;  2ndl7,  that 
though  the  objection  of  non-registration  might 
deserve  attention,  it  did  not  arise  on  these 
pleadings,  so  that  the  Court  could  properly  ex- 
press an  opinion  upon  it;  and  that,  if  the  as- 
sociation was  illegal,  and  the  plaintiff*  had  a 
right  to  have  the  contract  rescmded  on  that 
ground,  every  other  member  would  have  a  si* 
milar  right,  and  that  tiie  plaintiff  was  bound  so 
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to  firame  her  aait  as  to  enable  the  Court  to 
wind  up  the  society  consistently  with  the  in« 
terists  of  all  the  members ;  and  that,  as  this 
was  not  within  the  scope  of  the  suit,  the  bill 
mast  be  dismissed,  with  costs.  Burbidge  v. 
Cotton,  5  De  G.  &  S.  17. 
Cases  cited  in  the  judgment :  Stiver  ▼.  Baroes,  6 

Bing.  N.  C.180;  Cutbill  r.  Kiogdon,  1  Exch. 

11.494,504. 

CHURCH   BUILDING  ACTS. 

Mode  of  apportioning  charitief  between  the 
districts  of  a  divided  parish.--\J ndfir  the  8  Sp  9 
Vict.  c.  70,  empowering  the  Court  of  Chan- 
cery, where  the  Commissioners  for  Building, 
Churches  have  divided  a  parish  into  districts, 
to  apportion  charitable  gifts  made  for  the  use 
of  the  parish  :  Held,  that  the  Court  is  bound 
to  act  it  called  pn»  although  no  complaint  is 
made  of  the  mode  in  which  the  distribution  of 
the  gifts  has  been  made  since  the  division  into 
districts. 

Held,  also,  that>  under  the  above  Act,  and 
the  52  Geo.  3,  c.  101,  or  one  of  them,  the 
Court  has  jurisdiction  to  apportion  gifts  made 
epecifically  to  a  particular  division  of  a  parish, 
part  of  which  has  been  formed  into  a  chapelry 
district. 

By  consent,  ihe  Court,  instead  of  directing  a 
reference,  allowed  a  petition  for  apportionment 
to  stand  over,  for  the  parties  to  propose  a 
scheme. 

Two  schemed  beinj?  thereupon  proposed,  one 
of  apportionment  according  to  the  gross  popu- 
latioQ  of  the  dietrict9,the  other  according  to  the 
population,  including  only  occupiers  of  houses 
of  the  anoutfl  valuer  of  19i.  and  wndef,  the 
Court  adopted  the  apportionment  acoordiag  to 
the  grbst  popalation.  In  re  West  Ham 
Chanties,  2  De  G.  &  S.  218. 

COMMISSIONBRS  OP  WOODS  AND  FORESTS. 

Ri^hi  to  sue  and  to  be  sued  under  7  G.  4,  c. 
77.— The  Commissioners  of  Woods  and  Forests 
are  not,  under  the  7  G.  4,  c.  77,  entitled  to  sue 
or  liable  to  beJ^ued  for  the  specific  performaoce 
of  coqtracta  entered  into  with  and  oy  them. 

The  Commissioners  were  authorised,  with 
the  consent  of  the  Lords  of  the  Treasury,  to 
demise,  or  previous  to  any  demise,  to  contract 
to  demise.  The  bill  alleged  that  the  Commia- 
sioaers  having  first  obtained  the  consent  re- 
quired, determined  to  demise,  ai«d  afterwards 
contracted  Ao  demise  to  the  plaintiff,  and 
prayed  a  specific  performance;  Held,  on  de- 
murrer, that  the  bill  could  not  be  sustained. 
Nwte  V.  Lord  Seymour,  13  Beav.  254. 

And  see  Metropolitan  Improvement  Act,  1. 

DBBTS  PAYADLX   OUT   OP   BBAL   ESTATE. 

1.  W.  4,  c.  47,  is  prospective,  and  since  3  4-  4 
W.4,  c.  104,  extends  to  copyholds.— The  Act  1 
W.  4,  c.  47,  enabling  a  tenant  for  life  under  a 
will  to  sell  lands  for  pavment  of  the  debts  of  any 
testator  whose  estate  "hj  law  shall  be  liable  to 
the  payment  of  any  of  his  debts,^'  is  prospec- 
tive, and  now  extends  to  copyholds,  although 
they  were  not  liable  to  the  payment  of  debts 
when  the  Act  passed.  Branch  v.  Browne^  2 
De  G.  &  S.  299. 


2.  Stat.  3  4*  4  FT.  4,  e.  lOi. --^urisdietum, 
—The  Court  has  jurisdiction  to  order  the  real 
estates  of  a  deceased  debtor  to  be  sold  for  pay- 
ment of  his  debts,  in  a  suit  instituted,  not  of  a 
creditor  of  the  deceased,  but  by  a  person  in- 
terested in  his  estates  under  his  wilL  Rodney 
V.  Rodney,  16  Sim.  307- 

Case  cited :  Price  ▼.  PricOi  l5  Sim.  484. 
EVIDENCE  ACT. 

1.  13  ^  14  Vict.  c.  35,  *.  2S.^4fidamts  ai 
hearing. — Appointment. — Affidavits  admitted  at 
the  hearing,  under  the  Stat.  13  &  14  Vict.  c. 
35,  8.  28,  as  evidence  that  no  appointment  of 
trust  funds  had  been  made  by  deceased  per» 
sons,  in  support  of  a  suit  by  a  patty  claiming 
in  default  of  appointment*  Devey  v.  Thornton, 
9  Hare,  233. 

2.  14  ^  15  Vict.  c.  99,  s*  10.— Documents 
admissible  m  evidence  in  Ireland. — Ver^cation 
of  official  character. — An  affidavit,  purporting 
to  be  sworn  before  a  Master  Extraordinary  of 
the  Court  of  Chancery  in  Ireland,  is,  under  the 
Stat.  14  &  15  Vict.  c.  99,  8.  10,  admissible  in 
evidence  in  a  matter  before  this  Court,  without 
proof  of  the  signature  or  official  character  of 
the  person  before  whom  it  is  stated  to  have 
been  sworn.    In  re  Mahon's  TYust,  9  Hare, 

459. 

3.  Order  for  leave  to  examine  a  party  savmg 
just  exceptions.— Stat.  14  Sf  1&  Vict.  c.  99.— 
The  Stat.  14  &  15  Vict  c.  99,  enabling  parties 
to  a  cause  to  be  examined  as  witnesses,  renders 
unnecessary  the  common  order  under  the  old 
practice,  giving  liberty  to  a  party  to  examine 
another  party,  saving  just  exceptions.  Smann 
V.  WoHley,  9  Hare,  4M^ 

4.  Examination  de  bene  esse. — Commission 
out  of  the  jurisdu^ion  for  the  examination  of 
party  in  the  cause. — On  the  application  for  a 
commission  for  the  examination  de  bene  esse  of 
a  witness  above  70  years  of  age  (such  witness 
being  the  plaintiff  in  the  canse  and  a  defend- 
ant in  a  cross  cause,  whose  time  for  answering 
had  expired,  and  whose  answer  had  not  been 
put  in,  and  being  also  the  party  who  applied 
for  the  commission  for  the  purpose  of  being 
examined  in  support  of  his  own  case,  under 
the  Stat.  14  &  15  Vict.  c.  99),  the  Court  re- 
fused to  impose  it  as  a  condition  in  making  the 
order  tlwt  the  answer  should  be  filed.  Forbes 
V.  Forbes,  9  Hare,  461. 

VRAUDS,   STATUTE   OF. 

A  defendant  by  his  answer  alleged,  that  no 
formal  note  of  the  agreement  charged  by  the 
bill  was  made,  and  denied  that  any  binding 
agreement  ever  existed;  but  he  did  not  ex- 
pressly claim  the  benefit  of  the  Statute  of 
Frauds :  Held,  at  the  hearing,  that  he  was  not 
entitled  to  any  benefit  of  the  statute.  Skinned 
V.  M'Douall,  2  De  G.  &  S.  265. 

JOXNT»8T0CK  COMPANIES'  REOI8TRATION. 

Contract  by  directors  with  a  rftrector.— The 
29th  section  of  the  Joint- Stock  Companies' 
Registration  Act,  1849,  requiring  any  contract 
or  <iealing  between  a  company  and  any  di- 
rector  (except  as  therein-mentioned)  to  be  sub* 
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niMedloiavieetiag  of  ^harebolileri,  extends  to 
a  kan  of  money  from  a  director  to  the  com- 
pany. Tevmham  t.  Cameron's  Coaibnmk 
Steam  Coal  and  Swansea  and  Longker  EaUway 
Company,  3  Be  G.  &  S.  296. 

JUDGMENT  XmEDlTOR, 

1.  Riffhts  over  Acoamtant^GeneraJ^s  ekeque 
payable  to  debtor. ^l  4-  2  Fict.  c.  I iO.— Con- 
atruction  of  i2th section,-- A  judgment  credU 
tor,  on  ascertaining  that  a  snm  of  money  was 
«bont  to  be  paid  in  a  cause  to  his  debtor,  ap- 
fiied  bv  petition  to  the  Court  that  the  sheriff 
might  be  at  liberty  to  seize  in  the  Accoontant- 
Gmeral's  Office,  a  cheque  by  means  of  which 
ibe-fium  of  money- was  to  be  paid  out  to  the; 
debtor:  Held,th2tt  under  the  l?th  section  of; 
the  1  &  2  Vict.  c.  110,  the  cheque  was  liable 
to  seixHre,  and  that  inasmuch  as  the  cheque  I 
^ras  in  the- hands  of  the  Accountant- General,  i 
the  application   to    the    Court   was    proper.' 
Waits  V.  Jeferyes,  3  M'N.  &  G.  422. 

2.  Possession  under  eiegit,^Accomting  for. 
vents,  4»c.— In  a  suit  by  a  judgment  creditor, 
«^ho  had  been  in  possession  under  an  elegit,  to 
have  the  real  estates  of  the  debtor  sold,  under 

1  &  2  Vict,  c.  1 10,  the  plaintiff  must  account 
m  the  same  manner  as  a  mortgagee  in  posses- 
sion.   Bull  V.  Fatdkner,  2  De  G.  &  S.  685. 

LOCAL  ACT. 

1.  Application  of  funds  unauihoristdby.—In- 
pmction.-^By  a  local  act  of  Parliament,  Com- 
missioners were  appointed  to  construct  puch 
reservoirs  and  other  works,  as  might  be  Bece«- 
■ary  for  supplymga  town  with  water,  and  to  do 
all  thmgs  necessary  for  that  purpose,  and  they 
mare  authorised  to  levy  rates  for  the  purposes 
of  that  act.  The  supply  of  water  was  found 
insttfBcient,  and  the  commissioners  were  de- 
wrous  of  bringing  water  from  other  places,  so 
as  effectually  to  cany  out  the  objects  of  the 
-act :  Ileld,  that  they  were  not  authorised  in 
applying  any  of  the  moneys  received  from  such 
rates  in  paymen  of  the  expenses  of  making 
application  to  Parliament  for  another  act  to 
extend  their  powers:  and  an  injunction  was 
granted  to  restrain  them  from  so  doing.  At- 
tomei/' General  v.  Andrews,  2  H.  ^  T.  431. 

2.  Application  of  raits  to  obtain  Act  of  Par- 
iiamefif.— Commissioners  under  a  local  act  of 
Parliament,  the  object  of  which  was  to  supply 
the  town  of  5.  with  water,  were  empowered  to 
raise  funds  by  assessment,  to  he  applied  in  cer- 
tain  specified  ways,  having  immediate  reference 
to  the  purposes  of  the  Act,  and  in  otherwise 
carrying  the  Act  into  execution  :  Held,  that 
although  the  Commissioners  might  have  pro- 
perly applied  the  funds  raised  in  resisting  a 
proceeding  in  Parliament,  prejudicial  to  the 
object  of  the  act;  yet  they  were  not  justified 
m  applying  them  to  defray  the  expense  of  ob- 
taining another  act  of  Parliament  giving  more 
extensivft  powers  for  carrying  out  the  object  of 
the  existing  act.  Attomey-Generaly.  Andrews, 

2  M*N.  &  G.  225. 


^•^.f.****  *°  ****  judgment:  Bright  v.  North,  9 


/MVniOPOLITAN   IMPBOVBMBirT  ACT. 

1.  Costs.^"  Expenses  of  purchttses."'-]IM' 
tag  ant  title. — ^Thc  costs  incurred  by  a  tenant 
for  life,  in  making  out  the  title  to  property 
taken  by  the  Commissioners  of  Woods,  Stt, 
under  the  Metropolitan  Improvement  Aets,  are 
not,  upon  the  constnietton  of  section  49*  of 
the  Act  3  &  4  Vict.  c.  87,  within  the  deicnp- 
tion  of  "  expenses  of  the  purchases,"  payable 
by  the  Commissionen.  In  re  Straekan's  Es- 
tate, 9  Hare,  1€6. 

Cases  oitad  id  the  jadgment:  Hitchell  v  HimmSL 
3  Rail  Xa.  515  ;  Exparte  Cooke«  id.  155 }  £a- 
parte  Molyneuz,  2  Coll.  273. 

2.  Costs.  -^  Thumt  for  Ufe  and  ramaiader- 
mofti — ApportHmment. — Tke  Court  has  no  ja- 
risdiction  under  the  Metropolitan  Improvemeat 
Acts,  to  apportion  the  costs  of  a  tenant  far 
life  in  making  oot  bis  title  to  property  taka 
under  those  Acts  between  such  tenant  for  life 
and  the  parties  entitled  in  remainder,  or  to 
order  payment  of  such  costs  out  of  the  corpus 
of  the  purchase- money  which  is  paid  into  Court 
owing  to  the  disabihty  or  incapacity  df  the 
parties  entitled.  In  re  Strachan's  Estate,  9 
Hare.  185. 

MII>DDE8BX  AEGISTBATION   ACT. 

Validity  of  registered  settleasaat,  as  agaiast 
prior  unregistered  conveyance.  —  Aolioe. — A 
conveyance  of  land  in  Middlesex  by  settlement, 
upon  the  marriage  of  the  settlor,  registered 
und«r  the^  nutute  7  Ann.  c.  20,  is  effectnl 
against  a  prior  unregistered  conveyance,  sot- 
withstanding  the  party  claiming  under  the 
settlement^  had  no  notice  of  the  unregistered 
conveyance  after  the  marriage,  but  before  the 
registry  of  his  settlement.  Elsey  v.  Jjuiyem, 
8  Hare,  169. 

MUNICIPAL,  corporations'   ACT. 

Boroii^^/»»rf.— The  corporation  of  Norwich 
restrained  from  soliciting,  at  the  expense  of  the 
borough  fund,  a  Bill  in  Parliament  to  enable 
them  to  improve  the  navigation  of  the  river 
which  flows  tlirough  that  city,  to  Yarmouth. 
Attorney- General  v.  Corporation  of  Norwiek, 
16  Sim.  225. 

PATENT. 

Sci.  fa.  to  repeal.^Diselaimer  under  54-6 
Wm.  4.  c.  83. — Pending  a  proceeding  in  sdfa. 
to  repeal  a  patent,  the  patentee  disclaimed  a 
part,  under  the  5  &  6  Wm.  4,  83.  The  prose- 
cntor  still  proceeded,  and  ultimatel}''  faikd: 
Held,  that  he  ought  to  pay  the  costs  subsequent 
to  the  disclaimer.  Quetn  v.  Mill,  14  Bear. 
312. 

POLICY   OF   LIFE   IN«URANGE. 

14  Geo.  3,  c.  48,— PnA/tc  po/icy.— The  stat 
14  Geo.  3,  c.  48,  does  not  prohibit  a  policy  of 
insurance  from  being  granted  to  one  person  in 
truet  for  another,  where  the  names  of  both 
persons  appear  upon  the  face  of  the  instrument; 
nor  does  the  effecting  of  such  an  insurance  in 
any  way  contravene  the  pohcy  of  the  statute* 
CoUstt  V.  Jforrtson,  9  Hare,  162. 


Wht  ftegal  ®ibiB!erber^ 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  AUGUST  14,  1862. 


AERANGEMENTS  BY  DEED  UNDER 
THE  BANKRUPT  ACT. 

&BCBKT  DECISION. 

In  a  former  Number  (vol.  43,  p.  267), 
attention  was  called  to  a  remarkable  conflict 
of  opinion  between  two  of  the  Courts  of 
Law,  upon  the  construction  of  that  division 
of  the  Bankrupt  Law  Consolidation  Act, 
which  relates  to  "  Arrangements  bj  Deed," 
sad  a  hope  e:>cpressed  that  some  party  in- 
terested woula  take  an  early  opportunity 
of  bringbe  the  question  before  a  Court  of 
Appeal  witn  a  view  to  its  final  settlement. 

Many  of  ottr  reftden  will  recollect,  that 
in  a  case  of  Drew  and  others  v.  Cof lifts} 
argued  in  Trinity  Term,  1851,  the  Court  of 
Exchequer  deciaed,  that  a  deed  of  arranee- 
ment  between  an  insolvent  trader  and  his 
creditors  is  not  under  the  224tb  section  of 
the  Act  12  &  13  Vict.  c.  106,  obligatory  on 
the  creditors  who  have  not  executed  it,  un- 
less it  provides  for  the  distribution  of  the 
entire  estate  of  the  trader  amongst  his  cre- 
ditors. In  other  words,  it  was  held  that  a 
oomposition  deed  was  not  within  the  mean- 
ing of  the  arrangement  clauses  of  the  Bank- 
nipt  Law  Consolidation  Act,  and  that  these 
clauses  were  only  operative  when  the  whole 
assets  of  the  insolvent  trader  were  to  be 
divided  as  in  bankraptcy.  In  a  still  later 
Otte  of  Tetley  and  others  v.  Taylor,^  where 
six-sevenths  of  an  insolvent  trader's  credi- 
tors executed  a  deed  under  which  they  were 
to  leeeive  a  composition  of  7*.  ^d.  m  the 
pound,  and  give  the  trader  a  release  for  the 
Ml  amount  of  their  debts,  the  Court  of 
Queen's  Bench,  though  strongly  pressed 
'^th  the  authority  of  Drew  aud  others  v. 


^  Reported  6  Excb.  670.    Considered  42 
l^.Obs.p.  172. 
*  Reported  21  Law  Jonr.  p.  2.     Q.  B. 
Vol.  xliv.     No.  1,*J75. 


Collins,  expressly  held,  that  the  deed  was 
obligatory  upon  a  creditor  who  had  not  exe- 
cuted it,  and  that  it  was  a  deed  within  the 
meaning  and  operation  of  the  Bankrupt 
Law  Consolidation  Act,  section  224. 

Tetley  and  others  v.  Taylor  was  subse- 
quently taken  by  a  writ  of  error  to  the  Ex- 
chequer Chamber,  and  argued  at  the  Sit- 
ting after  Trinity  Term  last,  before  the 
Chief  and  oth^r  Judges  of  the  Common 
Pleas  and  the  Barons  of  the  Exchequer,  in- 
cluding Baron  Parke,  who  was  not  present 
in  the  Court  of  Exchequer  wh?n  Drew  v. 
Collins  was  decided.    The  Judges  compos* 
ing  the  Court  of  Error  were  unanimously  of 
opinion  that  Threw  v.  Collins  was  rightly 
decided,  and  that  no  deed  of  arrangement  is 
valid  under  the  Bankrupt  Act,  which  does 
not    provide    for  the  distribution  of  the 
trader's  whole  estate  amongst  his  creditors 
I  as  well  as  for  the  trader's  release  from  hit 
liabilities.     It  was  admitted,  that  the  lan- 
guage of  section  224  was  not  altogether 
I  free  from  doubt,  but  that  it  would  require 
strong  words  to  take  away  the  right  of  a 
creditor  to  the  distribution  of  his  debtor's 
I  estate,  or  to  justify  the  conclusion,  that  the 
I  Legislature  intended  that  six-sevenths  of  a 
,  trader's  creditors  should  have  the  power  of 
•  binding    the    others    to    an    arrangement 
which  did  not  secure  the  distribution  of  the 
debtor's  estate.    Upon  these  considerations, 
the    judgmeut  of  the  Court  of   Queen's 
Bench  in  Tetley  and  others  v.  Taylor  was 
reversed. 

In  the  present  state  of  the  law,  as  ex- 
plained by  this  decision,  it  will  be  vain  to 
endeavour  to  carry  out  any  arrangement  in 
the  nature  of  a  composition  with  creditors, 
however  beneficial,  without  previously  se- 
curing the  concurrence  of  every  individual 
creditor.  The  knowledge  that  such  is  the 
law,  is  not  unlikely  to  induce  a  certain  class 
of  creditors  to  hold  out  for  full  payment. 
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even  when  a  composition  is  offered  consi- 
derably beyond  what  could  be  divided  under 
an  immediate  sale  and  distribution  of  the 
debtor's  effects.  The  practical  result,  no 
doubty  will  be,  to  force  many  estates  into 
bankruptcy,  wheni  under  a  different  state  of 
the  law,  bankruptcy  might  be  advantageously 
avoided.  In  tnis  state  of  things,  it  is  more 
than  ever  desirable  that  the  Bankrupt  Laws 
should  be  simplified  and  amended,  and  the 
expenses  attendant  upon  a  petition  for  ad 
judication  of  bankruptcy  materially  reduced. 

NEW  STATUTES  EFFECTING  ALTE- 
IIATIONS  IN  THE  LAW. 

enfranchisement  ot  copyholds. 
15  &  16  Vict.  c.  51. 

Reciting  4  &  5  Vict.  c.  35  ;  6  &7  Vict, 
c.  23  ;  7  &  8  Vict.  c.  55. 

For  effecting  enfranchisement  after  next 
admittance  after  1st  July,  1853  ;  s.  1. 

Mode  of  effecting  enfranchisements ;  s.  2. 

Appointment  of  valuer  not  to  be  revoked 
without  mutual  consent,  except  that  Com- 
piissioners  may  remove  for  misconduct ;  s, 
3. 

In  case  of  death,  &c.,  of  valuers,  others 
to  be  appointed  ;  s.  4. 

Commissioners,  &c ,  may  call  for  and  en- 
force production  of  books  and  documents  ; 
s.  5. 

Power  of  entry  for  purposes  of  Act;  s.  6. 

Valuers  how  to  proceed  ;  s.  7. 

Questions  of  law  or  fact  may  be  referred 
to  the  Commissioners.  Appeal  to  be  had 
on  matter  of  law  on  n  case  stated.  4  &  5 
Vict.  c.  35,  s.  40  ;— s.  8. 

Award  to  be  confirmed  by  the  Commis- 
sioners ;  s.  9. 

Charge  under  Act  to  be  a  first  charge ; 
8.  10. 

Enfranchisements  to  be  according  to  form 
in  schedule;  s.  11. 

Form  of  charge  ;  s.  12. 

Certificates  to  be  transferable  by  endorse- 
ment*; s.  13. 

Stamp  on  certificates;  s.  14. 

Commissioners  may  correct  any  error  in 
award,  &c.,  after  notice  to  parties  interested; 
8.  15. 

Valuer  to  take  particular  circumstances 
of  the  cases  into  consideration  ;  s.  16. 

If  consideration  not  paid,  the  lord  may 
take  possession  ;  s.  17. 

Land  so  obtained  by  brd  may  be  let  for 
not  exceeding  seven  years  ;  s.  18. 

Steward's  compensation  to  include  pre 
paration  of  deed  cf  enfranchisement ;  s.  19 


Inspection,  &c.,  of  Court  Rolls  of  the  ma- 
nor ;  8.  20. 

After  enfranchisement,  the  lord  may  ghe 
up  to  the  "Commissioners  all  the  Court  Rolls. 
Inspection,  &c.,  thereof;  s.  21. 

Title  of  lord  to  be  made  for  the  purpose 
of  enfranchisement ;  s.  22. 

After  an  application  for  enfranchisement, 
tenant  may  require  Commissioners  to  inquire 
into  the  lord's  title ;  s.  23. 

Identity  of  lands ;  s.  24. 

As  to  purchase  by  the  lord  in  certain 
cases;  s.  25: 

Power  to  lord  having  a  limited  interest 
to  charge  purchase  money  on  manor,  &c. ; 
s.  26. 

After  1st  July,  1853,  when  a  beriot  shall 
be  due  and  payable,  the  lord  or  tenant  may 
require  or  compel  enfranchisement ;  s.  27. 

Declaration  to  be  taken  by  valuers  ;  s.  28* 

As  to  recovery  of  interest  in  enfranchise- 
ment considerations ;  s.  29. 

As  to  expense  of  proceedings  under  this 
Act ;  8.  30. 

How  expenses  of  enfranchisement  to  be 
borne  where  the  lord  has  but  a  limited  in- 
terest in  a  manor,  or  is  trustee  thereof;  s. 
31. 

How  tenants*  expenses  of  enfranchise- 
ment are  to  be  borne ;  s.  32. 

Confirmation  of  award  by  Commissioners 
to  be  proof  of  prior  proceedings  being  regu- 
lar ;  8.  S3. 

After  confirmation  of  apportionment,  &c., 
in  cases  of  enfranchisement,  the  customary 
modes  of  descent  to  cease,  and  the  lands  to 
descend  and  to  be  subject  to  dower  and 
curtesy  in  like  manner  as  freehold  lands. 
Proviso.    Proviso  as  to  gavelkind  ;  s.  34. 

Commissioners  to  have  power  to  suspend 
proceedings  ;  s.  35. 

Power  to  lord  to  sell  rent-charge  ;  s.  36. 

Commissioners  to  certify  the  amount  of 
consideration-money  for  redemption ;  s.  37. 

Consideration-money  for  redemption  of 
sale,  how  payable:  a.  38. 

Consideration-money  in  cases  of  owners 
under  disability,  how  payable  ;  s.  39. 

As  to  consideration-money  under  20f. ;  s. 
40. 

Power  to  commute  or  enfranchise  at  fixed 
fines  or  reut-cliarges  ;  s.  41. 

Tenants  may  deduct  rent-charges,  &c., 
payable  to  landlord  ;  s.  42. 

Surrenderee  by  way  of  mortgage,  &c.,  to 
be  deemed  a  tenant  for  certain  purposes ;  s. 
43. 

Enfranchisement  not  to  affect  prcrioas 
leases  or  demises;  s.  •44. 

Not  to  affect  commonable  rights  in  re- 
spect of  lands  enfranchised  i  s.  45. 
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Enfranchisement  not  to  affect  rights  under 
anj  will,  settlement,  &c. ;  s.  46. 

Defective  titles  of  lords  and  tenants ;  s. 
47. 

Act  not  to  extend  to  mines  or  minerals, 
&c.,  nor  to  copyholds  for  lives  where  tenants 
have  not  a  right  of  renewal ;  s.  48, 

Copies  registered  at  the  office  of  Com- 
missioners to  be  evidence ;  s.  49. 

Agreements,  &c.,  to  be  exempt  from 
stamp  duty ;  s.  50. 

Penalty  on  persons  obstructing  Commis- 
sioner, assistant  Commissioner,  valuer,  or 
umpire;  s.  51. 

Construction  of  words ;  s.  52. 

This  Act  to  be  deemed  part  of  first-recited 
Act;  s.  53. 

Titles  of  Acts  ;  s.  54. 

Not  to  impede  enfranchisement  irrespec- 
tive of  this  Act,  or  powers  in  other  Acts  of 
Parliament ;  s.  65. 


'  The  following  are  the  sections  of  the 
Act;— 

An  Act  to  extend  the  Provisions  of  the  Acts 

for  the  Commutation  of  Manorial  Rights, 

and  for  the    gradoal    Enfranchisement  of 

Lands  of  Copyhold  and  Customary  Tenure. 

[30/A  June,  1852.] 

\Vherea8  an  Act  was  passed  in  the  Session 
of  Pariiaiaent  holden  in  the  4  &  5  Vict.,  in- 
tituled <<  An  Act  for  the  Commutation  of  cer- 
tain Manorial  Rights  in  respect  of  Lands  of 
Copyhold  and  Customary  Tenure,  and  in  re- 
spect of  other  Lands  sutject  to  such  Rifl[ht8, 
and  for  facilitating  the  Enfranchisement  of 
>uch  Lands,  and  for  the  Improvement  of 
such  Tenure:"  And  whereas  the  said  Act 
was  amended  and  explained  by  an  Act  passed 
in  the  Session  of  Parliament  holden  in  tne  6  & 
1  Vict.,  and  by  an  Act  passed  in  the  Session 
of  Parliament  holden  in  the  7  &  S  Vict. :  And 
whereas  it  is  expedient  to  extend  the  pro- 
visions of  the  saia  Acts  in  manner  hereinafter 
provided:  May  it  therefore  please  your  Ma- 
jeity  that  it  may  be  enacted ;  and  be  it  enacted 
w  follows:— 

1.  At  any  time  after  the  next  admittance  to 
>ny  lands  which  shall  take  place  on  or  after 
the  l8t  day  of  July,  1853,  in  consequence  of 
>ny  sarrender,  bargain  and  sale,  or  assurance 
wereof  (except  upon  or  under  a  mortgage  in 
*?«■  where  the  mortgagee  is  not  in  posses- 
<ioii),  or  in  consequence  of  any  descent,  gift, 
or  devise,  and  whether  such  surrender,  bar- 
l^in  and  sale,  or  assurance  shall  have  been 
^de,  passed,  or  executed,  or  such  descent 
'^  happen,  or  such  gift  or  devise  shall  take 
«rect  before  or  after  that  day,  it  shall  be  law- 
fnlfor  the  tenant  so  admitted  or  for  the  lord  to 
jequireand  compel  enfranchisement  in  manner 
wreinafter  mentioned  of  the  lands  to  which 
tbere  shall  have  been  such  admittance  as  afore- 
^;  provided  that  no  such  tenant  shall  be 


entitled  to  require  such  enfranchisement  until 
after  payment  or  tender  of  the  fine  or  fines  and 
of  the  lees  consequent  on  such  admittance : 
Provided  also,  that  if  from  any  cause  such  en- 
franchisement shall  not  take  place  until  some 
event  shall  have  happened  which  may  require 
a  second  or  any  subsequent  admittance,  such 
second  or  subsequent  admittance  shall  be 
made,  with  all  the  rights  incident  thereto,  as 
if  this  Act  had  not  passed,  and  it  shall  be  com* 
petent  fur  the  lord  or  tenant  to  require  and 
compel  enfranchisement  upon  or  after  such 
second  or  subsequent  admittance  in  the  man- 
ner hereby  provided  for  enfranchisement  upon 
the  next  admittance. 

2.  In  every  case  where  under  the  powers  of 
this  Act  any  lord  or  tenant  shall  become  enti- 
tled to  require  and  shall  require  the  enfran- 
chisement of  any  copyhold  lands,  he  shall  give 
notice  in  writing,  the  lord  to  the  tenant,  or  the 
tenant  to  the  lord,  as  the  case  may  be,  of  his 
desire  that  such  lands  should  be  enfranchised, 
and  the  consideration  to  be  paid  to  the  lord  for 
such  enfranchisement  shall,  unless  the  parties 
ai^ee  about  the  same,  be  ascertained  under 
the  direction  of  the  Copyhold  Commissioners, 
upon  application  to  them  in  writing  in  the 
manner  mllowing,  viz.,  by  two  valuers,  one  to 
be  appointed  by  the  lord,  and  the  other  by  the 
tenant ;  and  such  two  valuers  before  they  pro- 
ceed shall  appoint  an  umpire  to  whom  any 
points  in  dispute  between  them  shall  be  refer- 
red ;  and  in  case  the  valuers  or  umpire,  as  the 
case  may  be,  shall  not  make  their  or  his  de« 
cision,  and  deliver  the  particulars  thereof  in 
writing  to  the  lord  and  tenant,  or  the  solicitor 
or  agent  of. such  lord  and  tenant,  within  42 
days  after  the  appointment  of  such  valuers,  or 
after  the  matter  shall  have  been  referred  to 
such  umpire,  as  the  case  may  be,  then  the 
Commissioners  shall  act  as  umpire  in  fixing 
the  consideration  to  be  paid  or  rendered  to  the 
lord ;  and  in  any  case  where  either  party  shall 
neglect  or  refuse  for  28  days  after  being  called 
on  so  to  do  to  appoint  lus  valuer,  the  Commis- 
)  sioners  shall  appoint  a  valuer  for  him  as  soon 
as  may  be  after  the  expiration  of  such  28  days ; 
and  in  any  case  where  any  valuers  appointed 
under  this  Act,  either  originally  or  in  the  place 
of  any  other  valuer,  shall  for  tne  space  of  one 
week  after  their  appointment  be  unable  to 
agree  in  the  appointment  of  such  umpire,  the 
Ck>mmissioners  shall  appoint  such  umpire; 
and  such  umpire  shall  give  in  his  award  in 
manner  and  within  the  time  aforesaid,  and  if 
he  shall  neglect  or  refuse  or  on  any  account 
fail  so  to  00,  the  Commissioners  shall  act  as 
such  umpire  as  aforesaid:  Provided  always, 
that  it  shaU  be  lawful  for  the  lord  and  tenant 
to  appoint  one  and  the  same  person  as  valuer, 
and  in  such  case  the  valuations,  acts,  and  award 
of  such  single  valuer  shall  have  the  same  effect 
as  the  valuations,  acts  and  award  of  the  valuers 
or  umpire  under  the  provisions  herein  con- 
tained :  Provided  also,  that  it  shall  be  lawful 
for  the  said  Commissioners,  on  application  to 
I  them  in  writing  by  such  lord  or  tenant,  or 
such  umpire  as  aforesaid,  if  the  said  Commis* 
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Bioners  sball  sec  fit,  to  extend  the  time  within  {this  Act,  and  to  make  all  necessary  admeasore- 
which  a  valuer  may  be  appointed,  or  any  de-  iments,  plans,  and  valuations  of  the  same,  with- 
cision  or  award  under  this  Act  may  he  ftivtn.    \  out  beini^  subject  to  any  action,  obstructioD,  or 

3.  The  appointment  of  a  valuer  by  the  lord  ,  hindrance,  making  compensation  for  all  injury, 
or  by  the  tenant  shall  not  be  afterwards  re-  j  if  any  occasioned  thereby. 

voked,  except  by  the  mutual  consent  of  the  7.  The  valuers  shall  determine  the  value  of 
lord  and  tenant ;  provided  always,  that  it  shall .  the  manorial  rights  and  incidents  of  tenure 
be  lawful  for  the  Commissioners  at  any  time,  from  which  the  lands  proposed  to  be  dealt  with 
on  complaint  of  either  party,  to  remove  any  ',  are  to  be  enfranchised,  and  shall  determine  the 
valuer  or  umpire  for  misconduct,  or  lor  refusal ;  compensation  to  be  received  by  the  lord  for 
or  omission  to  act.  I  Buch  enfranchisement  in   manner  hereinafter 

4.  Upon  the  death,  incapacity,  or  refusal  to  mentioned ;  that  is  to  say,  where  such  enfran- 
act,  or  removal,  from  time  to  time,  of  any  ■  chisement  shall  have  been  effected  at  the  in- 
valuer,  another  valuer  shall,  bv  a  time  to  be  ^  stance  of  the  tenant,  the  compensation  shall  be 
fixed  for  such  purpose  by  the  Commissioners,  a  (jrrose  sum  of  money  to  be  paid  at  the  time  of 
in  the  maimer  and  by  the  means  aforesaid,  be  the  completion  of  the  enfranchisement,  or  in 
appointed  in  his  stead ;  and  in  case  such  death,  cases  where  the  compensation  exceeds  20/.,  the 
incapacity,  or  refusal  to  act,  or  removal,  shall  same,  if  the  said  Commissioners  shall  so  direct, 
be  of  a  vainer  who  may  have  been  chosen  by  and  if  all  persons  (if  any)  who  shall  have  any 
the  lord  and  tenant,  then  the  lord  and  the  mortgage,  charge,  or  incumbrance  affecting 
tenant  may  in  manner  hereinbefore  directed  or  the  lands  enfranchised,  and  which  shall  hare 
authorised  as  regards  them  respectively  eubsti-  been  in  existence  at  the  time  of  the  passing  of 
tute  one  other  person  as  valuer,  or  the  lord  this  Act,  shall  consent  thereto,  may  remain  as 
may  nominate  one  valuer  on  his  behalf,  and  a  first  charge,  under  the  provisions  of  this  Act, 
the  tenant  another  on  his  behalf;  and  in  any  on  the  lands  enfranchised,  until  the  expiration 
such  case  where  cither  party  shall  neglect  or  of  fucIi  time  from  the  day  of  such  completion 
refuse  for  28  days  after  being  called  on  so  to  as  the  said  Commissioners  shall  appoint,  but 
do  to  appoint  his  valuer,  the  Commissioners  not  exceeding  in  any  case  10  years ;  and  in- 
shall  appoint  a  valuer  for  him  as  soon  as  may  terent  at  the  rate  of  4/.  per  centum  per  annum 
be  after  the  expiration  of  such  26  days ;  and  shall  be  payable  thereon,  or  on  such  part  there- 
after every  or  any  substitution  the  new  valuer  of  as  shall  from  time  to  time  remain  unpaid, 
or  valuers  for  the  time  being  may  adopt  and  from  the  time  of  such  completion  as  aforesaid 
act  upon  any  valuations  and  other  matters  or  half-yearly  until  full  payment  thereof;  and 
proceedings  which  shall  have  been  completed  where  such  enfranchisement  shall  have  been 
or  agreed  upon  by  th&  valuer  or  valuers  pre*  effected  at  the  instance  of  the  lord,  the  com- 
yiously  acting.  pensation  shall  be  an  annual  rent-charge  to  be 

5.  The  Commissioners,  assistant  Commis-  issuing  out  .of  the  lands  enfranchised:  Pfo- 
sioners,  and  valuers  may,  by  summons  under  vided  always,  that  the  parties  to  any  enfran- 
thc  seal  of  the  Commissioners,  call  for  the  pro- ,  chisement  under  this  act  may  in  any  case,  with 
duction  for  any  of  the  piu^poses  of  this  Act,  at  the  sanction  of  the  Commissioners,  agree  that 
such  time  and  place  as  the  Commissioners  j  the  compensation  shall  be  either  a  gross  sum 
shall  appoint,  of  any  Court  Rolls  or  copies  of  of  money  to  be  paid  or  charged  as  aforesaid,  or 
Court  Roll  in  the  possession  or  power  of  any ;  a  yearly  rent- charge,  or  a  conveyance  of  land 
lord  or  tenant,  or  of  the  steward  or  any  manor,  ■  to  be  settled  to  the  same  uses  as  the  manor  of 
and  may  by  summons  under  such  seal  sum- !  which  the  enfranchised  lands  are  holden  is 
monand  examine  any  lord  or  tenant,  or  other!  settled,  as  provided  in  the  said  recited  Acts 
person  on  oath,  and  administer  the  oath  neces- 1  ^ith  respect  to  enfranchisements  effected  by 
sary  for  that  purpose;  and  every  person  who  |  virtue  thereof;  and  in  every  case  the  valuers 
shall  have  been  summoned,  and  to  whom  a ,  shall  frame  an  award,  showing  the  amount, 
reasonable  sum  shall  have  been  paid  or  ten- '  nature,  and  particulars  of  the  compensation 
dered  for  his  expenses,  and  who  shall  without  i  which  shall  be  in  full  satisfaction  of  all  mano- 
lawful  excuse  heglect  or  refuse  to  attend  or  to !  rial  rights  whatsover,  save  as  hereinafter  men- 
produce  any  such  documents  so  called  for  as  i  tioned. 

aforesaid,  shall,  being  convicted  thereof  before  8.  In  case  any  objection  shall  be  made  or 
any  two  justices  of  the  peace  for  the  county '  question  shall  arise  upon  or  prior  to  any  ad- 
wherein  such  proceedings  were  held,  forfeit ;  mittance  or  in  the  course  of  such  valuaUon«, 
the  sum  of  5/. ;  and  any  person  who  shall  wil- 1  in  relation  to  any  alleged  custom  or  the  evi- 
fuUy  give   false  evidence  in  any  proceeding    '  '         '  ..       --  «• -x 

under  this  Act,  shall  be  guilty  of  perjury ;  pro- 
vided always,  that  no  lord  or  tenant  so  sum- 
moned shall  be  bound  to  answer  any  questions 
as  to  his  title, 

6.  It  shall  be  lawful  for  the  Commissioners, 
assistant  Commissioners,  and  valuers,  and 
their  agents  or  servants  respectively,  upon 
giving  reasonable  notice  to  the  occupier,  to 
enter  upon  any  of  the  lands  and  hereditaments 


deuce  thereof,  or  any  matter  of  law  or  fact  ma- 
terial to  such  valuation  or  arising  on  any  en- 
franchisement, the  same  shall,  on  the  reouest 
in  writing  and  at  the  option  of  any  one  of  the 
parties  on  either  side  of  the  matter  in  differ- 
ence, be  referred  to  the  Commissioners  or  as- 
sistant Commissioner,  who  shall  inquire  into 
and  ascertain  the  same;  and  the  decision  of 
such  Commissioners  or  assistant  Commts* 
sioners  shafl  be  final :  Provided  ncvcrlhelcw, 
proposed  to  be  dealt  with  under  the  provisions  of  |  that  where  any  one  of  the  said  party  or  parties 
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dissatisfied  with  any  decision  of  such  Commis- 
sioners or  assistant  Commissioner  on  any 
matter  of  law  shall  be  desirous  to  appeal^  then 
the  Kke  proceedings  may  and  shall  be  had  for 
obtaining  the  decision  of  one  of  the  Superior 
Courts  of  Law  at  Westminster  thereon,  and 
SQch  decision  shall  be  binding  in  like  manner 
as  is  provided  by  the  said  Act  of  the  Session 
of  the  4  &  5  Vict.  c.  35,  where  a  person  is  dis- 
satisfied with  a  decision  of  such  Commissioners 
or  an  assistant  Commissioner  which  involves  a 
point  of  law  only,  and  the  parties  in  diflference 
are  agreed  upon  the  facts  relating  thereto: 
Provided  always,  that  no  such  proceedings  as 
aforesaid  shall  be  had  unless  a  request  to  the 
Commissioners  to  direct  a  case  to  be  stated  as 
in  the  said  Act  mentioned  be  made  within  28 
days  after  the  decision  in  respect  of  which  the 
appeal  is  desired. 

9.  After  all  such  objections  (if  made)  shall 
have  been  heard  and  determined,  then   the 


from  the  time  of  the  execution  of  such  deed  by 
the  lord,  but  not  before,  and  shall  be  effectual 
to  vest  the  land  thereby  conveyed  in  the  tenant 
or  other  person  to  whom  the  lands  shall  be 
conveyed,  free  from  any  estates,  rights,  titles 
to  dower  and  free  bench,  interests,  incum'^ 
brances,  claims,  or  demands  affecting  the 
manor  of  which  the  same  lands  are  holden  : 
Provided  always,  that  in  the  meantime  and 
until  such  enfranchisement  shall  so  take  effect 
all  the  rights,  remedies,  powers,  pri^aleges,  and 
conditions  of  and  affecting  the  lord  and  tenant 
respectively  in  regard  to  such  *  lands,  with  all 
the  incidents  of  tenure  shall  remain  and  con- 
tinue unaffected. 

12.  Every  charge  under  this  Act  shall  be 
made  by  a  certificate  under  the  hands  and  seal 
of  the  Commissioners,  to  be  called  a  certificate 
of  charge ;  and  such  certificate  shall  specify  the 
whole  amount  of  principal  money  to  be  charged 
on  the  lands,  enfranchised  under  the  powers  of 


Commissioners  shall,  if  thev  shall  see  fit,  and  this  Act,  subject  to  which  the  land  is  enfranchis- 
after  such  investigation  by  themselves  or  by  an  ed,  and  may  specify  any  place,  to  be  agreed  upon 
assistant  Commissioner  as  may  seem  to  them '  between  the  parties,  as  the  place  of  payment  of 
necessary,  confirm  such  award  under  their  the  principal  money  and  interest  charged  by 
hands  and  seal  as  aforesaid,  and  such  award  '  such  certificate ;  and,  if  the  parties  so  agree,  or 
90  confirmed  shall  be  forthwith  registered  at  the  said  Commissioners  shall  so  direct  as 
the  office  of  the  Commissioners,  and  a  copy '  aforesaid,  such  certificate  may  provide  that 
thereof  shall  be  entered  on  the  Court  Rolls  of !  such  principal  money,  or  any  part  or  parts 
the  manor  to  which  the  same  shall  relate,  but ,  thereof,  shall  continue  upon  the  security  of 
the  same,  whether  so  entered  or  not,  shall, '  such  certificate  for  any  term  or  terms  of  years, 
after  registration  at  the  office  of  the  said  Com-  I  period  or  periods,  in  such  certificate  mentioned, 
missioners,  he  valid.  t  not  exceeding  10  years,  and  the  land  charged 

10.  Any  charge  under  this  Act  shall  be  a !  thereby  may  be  described  by  reference  to  the 
first  charge  on  such  lands,  and  shall  have  pri- 1  enfranchisement  thereof  under  the  said  Acts,  or 
oriiy  over  all  mortgages,  charges,  and  incum-  otherwise,  a«  the  Commissioners  may  think  fit ; 
hrances  whatsoever  affecting  such  lands,  (ex-  •  and  such  certificate  may  be  in  the  form  set 
ccpt  tithe  commutation  rent-charges,  and  any  forth  in  the  Schedule  to  this  Act,  or  in  such 
charges  or  rent-charges  which  may  have  been  other  form  as  the  parties,  with  the  consent  of 
or  shall  be  charged  upon  the  same  lands  for  the  Commissioners,  may  think  proper,  and 
the  drainage  thereof  by  virtue  of  any  of  the  [  shall  be  entered  on  the  Court  Roll  of  the 
Statutes  in  that  behalf),  notwithstanding  the   manor. 


actual  priority  in  point  of  date  or  anterior  title 
of  such  mortgages,  charges,  and  incumbrances: 
Prorided  always,  that  notwithstanding  any 
snch  charge,  any  monies  already  invested  or 
any  monies  previously  secured  or  charged 
thereon  may  be  continued  on  the  security  of 
the  same,  notwithstanding  the  imposition  of 


13.  Such  certificate,  and  the  charge  thereby 
made,  shall  be  transferable  bv  endorsement  of 
such  certificate,  and  such  enaorsement  may  be 
in  the  form  set  forth  in  the  Schedule  to  this 
Act,  or  to  the  like  effect. 

14.  Every  certificate  of  charge  or  transfer 
thereof  issued  or  made  under  this  Act  shall  be 


the  said  charge  under  this^ct :  Provided  also, '  chargeable  with  the  like  stamp  duties  as  are 
that  no  such  charge  shall  have  priority  over  1  chargeable  in  respect  of  other  mortgages  and 
any  mortgage,  charge,  or  incumbrance  which   transfers  thereof. 
at  the  time  of  the  passing  of  this  Act  may 
affect  the  lands  enfranchised,  without  the  con 


sent  of  the  persons  entitled  to  such  mortgage, 
charge,  or  incumbrance. 

U.  Any  enfranchisement  of  lands  under 
this  Act  or  the  said  recited  Acts  shall  be  by 
deed  according  to  the  form  in  the  first  Sche- 
dule to  thif  Act  annexed,  or  as  near  thereto  as 
the  circumstances  of  the  case  will  admit,  or  by 
deed  in  any  other  form  which  the  parties,  with 
the  consent  of  the  Commissioners,  may  think 
fit,  and  which  deed  the  lord  shall  be  bound  to 
execute  within  28  days  after  the  same  shall  be 
approved  by  the  Commissioners  on  the  same 
heing  tendered  to  him  for  that  purpose ;  and 
>n  ehfranchisemenCs  so  made  shall  take  efifect 


15.  It  shall  be  lawful  for  the  eaid  Commis- 
sioners, to  correct  and  supply  any  manifest 
error  or  omission  in  any  award,  or  in  any  deed 
of  enfranchisement  or  charge  under  this  Act, 
or  any  other  instrument  authorised  by  this  Act 
to  be  made  or  issued  by  the  said  Commission- 
ers, after  such  notice  to  the  parties  interested 
as  the  said  Commissioners  shall  deem  snfli- 
cient ;  provided  that  no  such  error  or  omission 
shall  be  corrected  or  supplied  more  than  dye 
years  after  the  execuiion  of  any  such  award, 
deed  or  instrument. 

16.  In  making  any  valuation  under  this  Act 
the  \'aluers  shall  take  into  account  the  facilities 
for  improvement,  customs  of  the  manor,  fines, 
herrots,  quit-rents,  chief-rents,  escheats,  for- 
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feitures,  and  all  other  incidenta  whatever  of 
copyhold  or  customary  tenure,  and  all  other 
circumstanceB  affecting  or  relating  to  the  land 
which  shall  be  included  in  such  enfranchise- 
^  ment,  and  all  advantages  to  arise  therefrom, 
and  shall  make  due  allowance  for  the  same. 

17*  In  case  such  enfranchisement  consider- 
ation, or  the  interest  thereon,  shall  not  be  paid 
at  the  dme  stipulated  or  provided  for  payment 
thereof  respectively,  the  lord  or  other  person 
for  the  time  being  entitled  to  the  benefit  there- 
of shall  become  entitled  to  the  rents  and  profits 
of  the  land  in  respect  of  which  the  same  enfran- 
chisement consideration  or  interest  shall  be 
due;  and  it  shall  be  lawful  for  such  lord  or 
other  person  to  proceed  to  obtain  possession  of 
the  said  land,  or  the  rents  and  profits  thereof, 
in  like  manner  as  if  the  land  had  remained  un- 
enfranchised, and  been  lawfully  seised  into  the 
hands  of  the  lord  for  some  default  of  a  tenant ; 
and  all  the  rights  and  remedies  by  the  said  re- 
cited Acts  or  any  of  them  given  for  the  recovery 
of  rent- charges,  sums  of  money,  and  other 
payments,  shall  be  applicable  to  the  sums  of 
money,  interest,  and  payments  payable  under 
this  Act,  in  the  same  manner  as  if  such  con* 
sideraiion  had  been  a  consideration  for  an  en- 
franchisement under  the  said  Acts. 

18.  Where  any  lord  or  other  person  for  the 
time  being  entitled  to  the  benefit  of  any  en- 
franchisement consideration,  or  the  interest 
thereon,  shall  have  obtained  possession  of  the 
land  under  the  powers  and  provisions  of  the 
said  recited  Acts  or  this  Act,  it  shall  be  lawful 
for  the  said  lord  or  other  person  as  aforesaid  to 
let  such  land,  or  any  portion  thereof,  for  any 
period  not  exceeding  seven  years,  in  possession, 
at  such  rent  as  can  be  reasonably  obtained  for 
the  same ;  and  the  restitution  of  such  land,  on 
payment  or  satisfaction  of  the  money  due,  and 
of  all  costs  and  expenses,  shall  be  subject  and 
without  prejudice  to  any  such  lease. 

19*  The  steward  for  the  time  being  of  any 
manor  of  which  any  lands  enfranchised  under 
this  Act  shall  be  parcel  shall,  on  every  such 
enfranchisement,  be  entitled  to  receive  from  the 
tenant,  as  a  compensation  for  the  trouble  of 
such  steward  about  ouch  enfranchisement,  and 
for  the  extinguishment  of  his  ofiSce  with  re- 
spect to  such  lands,  such  a  sum  as  the  said 
dommissioners  may  direct,  and,  in  the  absence 
of  such  direction  on  the  subject  such  a  sum  as 
will  amount  to  one  set  of  fees  on  surrender  and 
admittance  for  each  of  the  tenements  included 
in  such  enfranchisement,  such  fees  to  be  cal- 
culated according  to  the  reasonable  custom  or 
usage  prevalent  in  the  manor  whereof  such 
lands  shall  be  parcel,  and  in  case  the  parties 
shall  differ  about  the  same  the  amount  shall  be 
ascertained  by  the  Commissioners;  and  the 
steward,  in  consideration  of  such  compensation, 
shall  prepare  and  dehver  to  the  tenant  a  proper 
deed  of  enfranchisement,  duly  executed  Dy  the 
lord,  without  making  any  charge  for  the  same, 
or  for  completing  the  enfranchisement,  save 
stamp  duty  and  parchment :  Provided  alwavs, 
that  if  more  than  one  set  of  fees  is  demanaed 
by  the  steward,  it  shall  be  lawful  for  the  said 


Commissioners  to  moderate  and  tax  the  amount 
of  such  fees  to  such  sum  as  shall  appear  to 
them  just  and  reasonable. 

20.  At  any  time  after  an  enfraneluseiiient 
effected  under  the  said  recited  Acta  or  this  Act, 
it  shall  be  lawful  lor  anv  persiMU  seised  of  or 
interested  in  the  lands  which  have  been  lo  en- 
franchised to  have  aoceae  to  and  to  inspect  the 
Court  Rolls  of  the  manor  of  which  the  nid 
lands  were  holden,  and  to  demand  and  have 
copies  thereof,  on  pavment  of  a  reasonable  sum 
for  the  same ;  and  tne  said  CommissioBers,  if 
they  shall  think  it  necessary  or  expedient,  any 
fix  a  scale  of  fees  to  be  payable  to  the  stevord 
or  other  person  having  custody  of  the  Gooit 
Rolls  for  such  inspection  of  the  Court  RoUi, 
and  for  making  all  necessary  extracts  or  copiei 
thereof. 

21*  When  and  as  soon  as  all  the  lands  hdd 
of  any  manor  shall  be  enfranchised,  the  loid 
or  other  person  having  custody  of  die  Govt 
Rolls  of  such  manor  may,  if  he  thinks  fit,  give 
up  and  hand  over  to  the  said  Commissionen 
aU  such  Court  Rolls ;  and  from  thenceforth  all 
persons  seised  of  or  interested  in  such  lands 
shall  have  access  to  and  may  inspect  seek 
Court  Rolls,  and  obtain  copies  thereof,  on  the 
payment  of  such  reasonable  fees  as  to  the  said 
Commisssioners  may  seem  fit  and  proper. 

22.  Previous  to  any  enfranchisement  under 
this  Act,  it  shall  be  lawful  for  t^e  lord  and 
steward,  if  they  shall  see  fit,  and  if  there  shsH 
be  no  steward  then  for  the  lord  alane»  to  msks 
a  solemn  declaration,  in  such  form  as  the  said 
Commissioners  shall  direct,  and  to  be  taken 
and  subscribed  as  solemn  dedaaratimia  are  by 
an  Act  passed  in  the  Session  held  in  the  5  &  6 
Wm.  4,  c.  62,  directed  to  be  taken  and  sub- 
scribed, stating  therein  the  nature  and  exteet 
of  the  estate  and  interest  of  the  lord  in  the 
manor  of  which  he  is  such  lord,  and  the  dats 
and  sh(»t  particulars  of  the  deed,  will,  or  other 
instrument  under  whidi  he  daiois  or  derives 
title,  and  the  name  and  style  or  other  desigoa- 
tion  or  description  of  the  person  in  whose  nams 
the  Court  of  any  such  manor  was  then  last 
holden,  and  the  date  or  time  of  the  holding  of 
such  Court,  and  the.  incumbranoes,  if  amyi 
whether  by  mortgage,  judgment,  or  otherwise^ 
which  affect  such  manor ;  and  it  shidl  be  law- 
ful for  the  said  Commissioners*  and  tiieyaie 
hereby  directed  to  approve  of  such  title  for  the 
I  purposes  of  this  Act,  which  approval  shall  be 
testified  under  their  hands  and  seal,  upon  socta 
I  evidence  alone,  unless  Uiey  shall  be  of  ooiaion 
that  further  information  is  necessary  in  ue  re* 
j  spects  aforesaid ;  but  if  the  said  Commissioneis 
!  shall  consider  that  such  evidence  doee  not  fvUy 
i  and  truly  disclose  all  such  particulars. as  srs 
necessary,  or  if  no  such  declaration  shall  be 
made,  or  if  the  lord  shall  refuse  or  deoUne  er 
fail  to  give  such  information  and  evidenee  as 
they  s£dl  deem  proper  end  necessary  to  show 
a  satisfactory  printd/ade  title  in  the  lofd,  or  in 
persons  claiming  under  or  in  trust  for  him>sBd 
if  the  said  Coaunissioners  shall  consider  either 
,  that  the  title  of  the  lord  is  not  satisfactory,  or 
jthat  the  incumbrancers  ehmild  bepiotMled, 
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thai,  if  they  think  the  jasttce  of  the  case  re- 
qnires  it,  tliey  may  direct  that  the  enfranchise- 
ment consideration  shall  be  invested  as  herein- 
after directed  in  case  of  lords  nnder  disability. 

23.  In  all  cases  in  which  the  lord  shall  apply 
to  the  Commissioners  to  effect  an  enfranchise- 
ment as  aforesaid,  it  shall  be  lawful  for  the 
teoant  of  the  lands  so  proposed  to  be  enfran- 
chised to  require  that  the  said  Commissioners 
shdl  satisfy  themsdvea,  in  such  way  and  by 
sueh  evidence  as  they  shall  see  fit,  of  the  title 
of  soeh  lord  of  the  manor  of  which  the  lands 
are  held. 

34.  In  cases  where  the  identity  of  any  lands 
described  as  to  quantity  in  the  Court  Books  or 
Rolls  of  any  manor  cannot  be  ascertained  to  the 
satisfaction  of  the  valuers,  such  lands  shall  be 
taken  at  the  quantities  mentioned  in  the  Court 
Books  or  Rolls  of  the  manor,  and  as  to  any 
landa  the  quantities  of  which  are  not  specified 
in  the  Court  Books  or  Rolls  in  any  manor,  the 
same  shall  be  taken  at  such  quantities  as  such 
Talaers  may  determine ;  and  it  shall  be  lawful 
for  the  lord  of  any  manor,  or  for  any  tenant  of 
any  manor,  at  any  time  hereafter,  in  case  of  any 
doubt  or  difilerence  of  opinion  as  to  the  identity 
of  any  lands,  to  apply  to  the  Commissioners  to 
define  the  bonndaries  thereof  for  the  purpose 
of  aoy  enfranchisement  under  this  Act  or  the 
■ad  recited  Acts ;  and  the  expenses  of  identi- 
fication shall  be  borne  by  the  party  making 
•och  aupi^cation,  unless  the  CSommissioners 
shall  otherwise  direct ;  and  the  Commissioners 
shall  proceed,  in  such  manner  as  they  shall  see 
£t,  to  ascertain,  identify,  and  define  such  bonn- 
daries:  and  such  identification  and  definition 
of  boundaries  to  be  made  by  the  Commissioners 
shall  be  final  and  conclusive  on  all  parties  for 
^  purposes  of  any  such  enfranchisement. 

25.  With  respect  to  any  land  proposed  by 
iny  tenant  to  be  enfranchised  unaer  this  Act, 
in  case  the  lord  shall  show  to  the  satisfaction 
of  the  Commissioners  that  any  change  in  the 
eoodition  of  such  land,  which  but  for  this  Act 
would  or  might  have  been  prevented  by  the 
incidents  or  conditions  of  the  tenure  thereof, 
wiU  prejudicially  aflfbct  in  enjoyment  or  value 
^  mansioni  bouse,  park,  gardens,  or  pleasure 
Snnmds  of  each  lord,  and  in  case  such  lord 
■hall  bv  writing  under  his  hand  ofier  to  pur- 
chase tae  tenants  interest  in  such  land  so  pro- 
posed to  be  enfranchised,  and  shaO  give  notice 
to  the  tenant  of  sneh  offer,  then,  unless  the 
toiant  shall  accept  snob  offer  within  28  days 
sfter  iccelviBg  notice  thereof,  such  land  shall 
nmain  imenfiranchised,  unless  the  Commis- 
■oners  siiall  think  fit  to  impose  such  terms 
nd  cooditiofis,  in  case  of  enfranchisement,  as 
ihall  m  their  jndgmeiit  be  suflicient  to  protect 
the  interests  of  the  lord ;  and  in  case  the  tenant 
ihall  within  28  days  as  aforesaid  signify  in 
writing  to  the  Commissioners  his  acceptance 
of  the  said  offer^  such  ofller  by  the  lord  and 
aecsptaneo  by  the  tenant  shall  be  binding  both 
vpon  lord  aiiid  tenant;  and  in  case  the  lord 
and  tenant  shall  not  within  such  time  as  the 
Commiinoneire  shall  limit  agree  on  the  value 
of  the  tigiit»iAnd  itnerest  Of  the  tenant,  it  shall 


be  lawful  for  the  Commissioners  to  appoint  a 
valuer  for  the  purpose  of  ascertainin^ir  such 
value,  or  to  refer  the  same  to  the  valuers,  if 
any,  then  acting  in  the  enfranchisement ;  and 
all  the  costs,  charges,  and  expenses  of  such 
valuation  and  attending  such  purchase  shall  be 
borne  by  the  lord ;  and  when  such  value  shall 
have  been  agpreed  upon  or  ascertained  as  afore- 
said the  Commissioners  shall  issue  a  certificate 
under  their  hands  and  seal,  which  shall  state 
the  land  which  shall  have  been  sold  to  the 
lord,  and  the  consideration  money  for  the 
same,  and  shall  declare  that  upon  payment  of 
the  consideration  money  therein  mentioned 
within  a  time  to  be  therein  limited  such  land 
shall  at  the  time  of  such  payment  be  surren- 
dered or  released  by  the  tenant  (at  the  expense 
of  the  lord)  to  the  lord,  and  thereupon  such 
land  shall  vest  in  such  lord  accordingly :  Pro- 
vided always,  that  in  case  such  consideration 
moneys  shaU  not  be  paid  with'ui  the  time 
limited  by  the  Commissioners,  or  within  such 
further  time  as  the  Commissioners  may  have 
granted  in  that  behalf,  and  it  shall  appear  to 
the  Commissioners  that  the  same  shall  have 
remained  unpaid  by  the  default  of  the  lord,  it 
shall  be  lawful  for  the  Commissioners  to  cancel 
such  certificate,  and  such  enfranchisement  may 
be  proceeded  with  as  if  such  offer  and  accept- 
ance as  aforesaid  had  not  been  made,  and  all 
costs  which  the  Commissioners  shall  certify  to 
have  been  incurred  by  the  tenant  in  conse- 
quence of  such  offer,  acceptance,  and  default 
shall  be  paid  bv  the  lord  to  the  tenant. 

26.  Provided  also.  That  where  the  lord  of  a 
manor  by  whom  any  purchase  is  hereby  autho- 
rised to  be  made  shall  not  be  seised  in  fee 
simple  or  fee  tail  of  and  in  or  otherwise  enti- 
tled to  an  absolute  power  of  disposition  over 
the  manor,  it  shall  be  lawful  for  such  lord, 
with  the  consent  of  the  Commissioners,  to 
raise  the  consideration  for  such  purchase,  and 
the  expenses  of  the  same,  by  a  charge  of  or 
upon  the  same  manor,  or  any  lands  settled 
therewith  to  the  same  uses,  such  charge  to  be 
made  in  such  fQrm,  and  upon  such  terms,  and 
at  such  rate  of  interest,  as  the  Commissioners 
shall  direct  from  time  to  time. 

27.  And  whereas  in  many  manors  heriots 
are  by  custom  due  and  payable  to  the  lord  by 
tenants  of  freehold  or  customary  freehold  lands 
holden  of  such  manors :  Be  it  therefore  enacted. 
That  at  any  time  after  any  such  heriot  shall  be 
due  or  payable  with  respect  to  any  such  free- 
hold lanas  on  or  after  the  1st  day  of  July^ 
1853,  it  shall  be  lawful  for  the  lord  or  the 
tenant  to  require  and  compel  the  extinguish- 
ment of  all  such  claim  to  heriots,  and  the  en- 
franchisement of  the  lands  subject  thereto,  in 
the  same  way  as  if  such  lands  were  copyhold^ 
and  the  same  proceedings  shall  thereupon  be 
had  as  are  herein  mentioned  with  reference  to 
the  enfranchisement  of  copyhold  lands,  or  as 
near  thereto  as  the  nature  of  the  case  will 
admit. 

28.  Before  any  valuer  shall  enter  npon  the 
valuation  under  this  Act  he  shall  in  the  pre- 
sence of  a  justice  of  the  peace  make  and  snb- 
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scribe  the  following  declaration   (that  ia   to 
say), 
"  I,  A,  B.,  do  declare.  That!  will  faithfully, 
to  the  beet  of  my  abDity,  value,  hear^  and 
determine  the   matters    referred    to    me 
under  the  Copyhold  Acts.  A.  B. 

"  Made  and  subscribed  in  the  presence 
of 
And  such  declaration  shall  be  aiinezed  to  the 
schedule  of  valuation,  when  made;  and  if  any 
valuer,  having  made  such  declaration,  shall 
wilfully  act  contrary  thereto,  l.e  shall  be  guilty 
of  a  misdemeanor. 

29.  In  case  the  interest  payable  in  respect 
of  any  gross  sum  of  money,  pursuant  to  any 
award  under  this  Act,  or  any  part  of  the  same, 
shall  be  in  arrear  for  30  days  after  the  same 
shall  become  due,  it  shall  be  lawful  for  the 
person  for  the  time  being  entitled  to  receive 
such  interest  to  levy  the  same  by  the  same 
means  and  remedies  and  in  the  same  manner 
in  all  respects  as  if  the  same  had  been  rent  in 
arrear  upon  a  lease  for  years. 

30.  The  expenses  of  the  proceedings  for 
effecting  any  enfranchisement  under  this  Act, 
and  all  expenses  which  in  the  judgment  of  the 
said  Commissioners  may  be  incidental  thereto, 
whether  for  the  proof  of  title,  the  production  of 
documents,  expenses  of  witnesses,  or  otherwise, 
shall  be  borne  by  the  party,  whether  lord  or 
tenant,  who  shall  have  required  the  enfran- 
chisement, but  no  costs  or  expenses  shall  be 
due  or  recoverable  from  any  person  until  the 
same  shall  have  been  certified,  under  the  hands 
and  seal  of  the  said  Commissioners,  or  of  an 
assistant  Commissioner,  to  have  been  reason- 
ably and  properly  incurred ;  and  in  case  any 
dispute  or  difference  shall  arise  as  to  the 
amount  of  such  expenses,  the  certificate  of 
the  Commissioners  or  assistant  Commissioner 
shall  be  final,  and  any  person  to  whom  such 
certificate  shall  be  granted  shall  have  the  same 
means  and  remedies  for  the  recovery  of  the 
sum  mentioned  therein  as  are  provided  by  the 
said  recited  Acts  or  by  this  Act  for  the  reco- 
very of  the  consideration  for  an  enfranchise- 
ment under  this  Act. 

31.  In  every  case  in  which  the  lord  shall 
require  and  compel  an  enfranchisement  under 
this  Act,  where  such  lord  shall  be  an  ecclesi- 
astical corporation  or  a  corporation  sole  not 
having  an  absolute  power  of  sale,  or  shall  have 
only  a  limited  interest  in  the  manor  or  be  a 
trustee  thereof,  the  expenses  of  the  proceed- 
ings for  effecting  sucn  enfranchisement,  and 
all  expenses  which  in  the  judgment  of  the  said 
Commissioners  may  be  incidental  thereto,  whe- 
ther for  the  proof  of  title,  the  production  of 
documents,  expenses  of  witnesses,  or  other- 
wise (the  amount  of  such  expenses  being  sub- 
ject to  the  approval  and  certificate  of  the  said 
Commissioners  as  hereinbefore  is  mentioned), 
shall  be  paid  out  of  the  first  monies  to  be  re- 
ceived for  any  enfranchiaement  to  be  efifected 
under  thi^  Act,  when  the  consideration  for 
such  enfranchisement  shall  be  a  gross  sum  of 
money ;  and  in  cases  where  such  consideration 
shall  not  be  a  gross  sum  of  money,  then  tho 


said  expenses  shall  be  chained,  together  with 
interest  for  the  same,  at  the  rate  of  not  exceed- 
ing 4/.  per  centum  per  annum,  on  the  sud 
manor  or  other  lands  settled  or  held  therewith, 
in  such  manner  as  to  the  said  CommisBioaers 
may  seem  fit  and  proper. 

32.  In  every  case  in  which  the  tenant  shall 
require  and  compel  an  enfranchisement  under 
this  Act,  where  such  tenant  shall  have  ooly  a 
limited  interest  in  the  lands  enfranchised,  or 
be  a  trustee  thereof,  he  shall  be  entitled  to 
charge  the  expenses  of  the  proceedings  for 
effecting  such  enfranchisement,  and  all  ex- 
penses which  in  the  judgment  of  the  said  Com- 
missioners may  be  incidental  thereto,  whether 
for  the  proof  of  title,  the  production  pf  docti- 
ments,  expenses  of  witnesses,  or  otherwise 
(the  amount  of  such  expenses  being  subject  to 
the  approval  of  the  said  Commissioners  as 
hereinbefore  is  mentioned),  on  the  lands  en- 
franchised, and  such  expenses,  and  also  the 
consideration  money  for  such  enfranchise- 
ment, whenever  sucn  consideration  shall  be  a 
gross  sum  of  money,  may,  by  a  simple  entiy 
on  the  Court  Rolls  of  the  manor,  and  for 
which  entry  the  steward  shall  only  charge 
such  a  sum  as  the  said  Commissioners  shall 
direct,  be  charged,  together  with  interest  for 
the  same  at  the  rate  of  not  exceeding  4/.  per 
centum  per  annum,  on  the  lands  enfranchised, 
in  such  manner  as  to  the  said  Commissioaen 
shall  seem  fit  and  proper :  Provided  always, 
that  any  ^ross  sum  or  rent-charge  constituting 
the  consideration  for  any  such  enfranchise- 
ment shall  have  priority  over  any  sum  so 
charged  for  expenses. 

33.  The  confirmation  under  the  hands  and 
seal  of  the  Commissioners  of  any  award,  or 
the  execution  by  the  Commissioners  of  any 
deed  or  instrument  whereby  any  enfranchise- 
ment shall  be  efifected  under  the  said  Acts  or 
this  Act,  shall  be  conclusive  evidence  that  all 
the  directions  in  relation  to  the  enfranchise- 
ment intended  to  be  effected  by  means  of  such 
award,  deed,  or  instrument^  which  ou^ht  re- 
spectively to  have  been  obeyed  or  performed 
previously  to  such  confirmation  or  execatioD 
respectively,  have  been  obeyed  and  performed; 
and  no  such  award,  deed,  or  instrument  shall 
be  impeached  by  reason  of  any  omission,  mia- 
taJce,  or. informality  therein,  or  in  any  proceed- 
ing relating  thereunto,  or  on  accoun;  of  any 
want  of  any  notices  or  consents  required  by 
the  said  Acts  or  this  Act,  or  on  account  of  a^ 
defects  or  omissions  in  any  previous  proceed- 
ings whatever  in  the  matter  of  such  enfran- 
chisement. 

34.  From  and  after  the  final  confirmation  01 
any  schedule  of  apportionment  under  the  ^^ 
recited  Acts  and  from  and  after  the  final  en- 
franchisement of  any  lands  under  this  Act  or 
the  said  recited  Acts,  the  several  lands  in- 
cluded in  any  such  enfranchiseqjent  shall 
thenceforth  cease  to  be  subject  to  the  custontf 
of  borough  English  or  gavelkind,  or  to  any 
other  customary  mode  of  descent,  or  to  any 
custom  relating  to  dower    or   freebench  or 
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other  cnstom  whaterer ;  an3  all  the  laws  re- 
lating to  descents  or  to  estates  of  dower  or 
estate!!  by  the  curtesy  of  England  which  shaU 
for  the  time  being  affect  and  be  applicable  to 
lands  held  in 'free  and  common  soccage  shall 
thenceforth  affect  and  be  applicable  to  the 
lands  included  in  every  such  enfranchisement : 
Provided  always,  that  nothing  herein  contained 
as  to  curtesy  or  dower  or  freebench  shall  ex- 
tend or  be  applicable  to  the  case  of  any  person 
who  shall  have  been  married  before  such  en- 
franchisement shall  have  been  completed  :  Pro- 
vided always,  that  nothing  in  this  Act  shall 
affect  the  custom  of  gavelkind  as  the  same  now 
exists  and  prevails  in  the  county  of  Kent. 

35.  Notwithstanding  anything  herein  con- 
tained, it  shall  be  lawful  for  the  Commis- 
sioners from  time  to  time  to  suspend  any  pro- 
ceedings under  this  Act  for  the  enfranchise- 
ment of  any  land,  where  any  peculiar  circum- 
stances render  it  impossible,  in  the  opinion  of 
the  said  Commissioners,  ^o  decide  on  the  pro- 
spective value  of  the  lands  to  be  affected  by 
such  proposed  enfranchisement,  or  where  any 
especial  hardship  or  injustice  would  unavoid- 
ably result  from  any  compulsory  proceeding : 
Provided  always,  that  when  the  said  Commis- 
sioners shall  so  suspend  any  proposed  enfran- 
chisement they  shall  state  the  reasons  of  such 
sospension  in  their  general  report,  which  shall 
be  laid  before  Parliament  as  directed  by  the 
first-recited  Act, 

36.  In  all  cases  in  which  the  person  for  the 
time  being  entitled  to  the  receipt  of  any  rent- 
charge  under  the  said  redted  Acts  or  this  Act 
shall  be  entitled  thereto  for  a  limited  estate  or 
interest  only,  or  shall  be  a  corporation  not  au- 
thorised to  make  an  absolute  sale  of  such  rent- 
charge  otherwise  than  under  the  provisions  of 
this  Act,  it  shall  be  lawful  for  such  person, 
with  the  consent  of  the  said  Commissioners, 
testified  under  their  hands  and  seal,  or,  in  the 
case  of  coverture),  infancy,  idiotcy,  lunacy,  or 
other  incapacity,  with  the  consent  of  the  hus- 
band, guardian,  committee,  or  trustee  of  such 
person  so  under  disability,  to  sell  and  transfer 
juch  rent-charge,  the  payment  for  which  shall 
he  made  m  manner  hereinafter-mentioned. 

37.  In  every  case  in  which  a  rent-charge  is 
payable  under  the  provieiona  of  the  recited  AcU 
or  this  Act  the  Commissioners  shall,  upofx  the 
Kquest  of  the  owners  of  land  chargeable  with 
web  rent-charge,  or  any  of  them,  certify  under 
the  hands  and  seal  of  the  Commissioners  the 
•am  of  money  in  consideration  of  which  such 
Jwt-charge  may  be  redeemed ;  and  when  it 
*haU  appear  to  the  Coounissionera  that  pay- 
niem  or  tender  of  such  consideration  money 
m  been  duly  made,  it  shall  be  lawful  for  the 
Commissioners  to  certify  that  such  rent-charge 
MS  been  redeemed  under  the  provisions  of  this 
Act,  and  such  certificate  shall  be  final  and  con- 
dusive :  Provided  always,  that  no  such  redemp- 
tion shall  be  eflEected  in  the  case  of  rent-charges 
seated  before  the  passing  of  this  Act,  under 
the  provisions  of  the  saidrecited  Acts,  except 
^th  the  consent  iu  writing  of  the  person  or 
PfnoDs  eMitled  to  tlie  lecexpt  of  such  rent- 
charge. 


33.  Where  the  perion  entitled  to  a  rent- 
charge  redeemable  under  the  provisions  of  this 
Act  shall  be  absoluuly  entitled  thereto  in  fee 
simple  in  possession,  or  shall  be  enabled  to 
dispose  of  the  fee  simple  in  possession  inde- 
pendently of  the  provisions  of  this  Act,  and 
shall  not  be  a  spiritual  person  entitled  in  re- 
spect of  his  benefice  or  cure,  or  a  corporation 
prevented  from  aliening  such  rent-charge  other- 
wise thau  under  the  provisions  of  this  Act,  a 
payment  or  tender  to  the  person  so  entitled  of 
the  sum  of  money  certified  by  the  Commis- 
sioners as  aforesaio  after  six  months'  notice  to 
the  person  entitled  to  such  rent-charge  phali 
be  oeemed  a  due  payment  of  the  considei  ation 
money,  and  in  every  other  case  the  paymt  nt  of 
the  sum  of  money  so  certified  according  tu  the 
provisions  hereinafter  contained  bhall  be  deemed 
a  due  payment  of  the  consideration  money. 

39.  In  all  cases  in  which  the  person  lor  the 
time  being  entitled  to  any  rent-charge  subject 
to  be  redeemed  or  sold  under  the  provisions  of 
this  Act,  or  entitled  to  anv  gross  sum  payable 
by  way  of  compensation  for  enfranchiseinentj 
shall  be  only  entitled  thereto  for  a  limited  estate 
or  interest  therein,  or  as  trustee  for  sale  or 
otherwise,  without  power  to  give  an  effectual 
discharge  for  the  same,  or  shall  be  under  any 
disability,  or  shall  be  a  corporation  not  autho- 
rised to  make  an  absolute  sale  of  such  rent- 
charge  othennise  than  under  the  provisions  of 
Uiis  Act,  the  consideration  money  to  be  paid 
for  the  redemption  or  sale  of  such  rent-charge, 
or  as  compensation  for  such  enfranchisement, 
shall  be  applied  in  manner  hereinafter  provided; 
(that  is  to  say,)  shall,  at  the  option  ol  the  per. 
son  for  the  time  being  entitled  as  aforesaid,  be 
paid  into  the  Bank  of  England  in  the  name  and 
with  the  privity  of  the  Accountant- General  of 
the  Court  of  Cnancery,  to  be  placed  to  his  ac- 
count there  exparte  the  copyhold  Commis- 
sioners, pursuant  to  the  method  prescribed 
by  any  Act  for  the  time  being  in  force  for  regu- 
gulating  monies  paid  into  the  said  Court ;  and 
such  monies  shall  remain  so  deposited  until 
the  same  be  applied  to  some  one  or  mure  of  the 
following  purposes  (that  is  to  say),  in  the  pur- 
chase or  redemption  of  the  land  tax,  or  the 
discharge  of  any  rent  or  incumbrance  affecting 
the  rent-charge  in  respect  of  which  such  money 
shall  have  been  paid,  or  the  manorial  incidents 
for  which  the  same  shall  have  been  substituted, 
or  affecting  other  hereditaments  settled  there- 
with to  the  same  or  the  like  uses,  trusts,  or 
purposes,  or  in  the  purchase  of  other  lands,  to 
be  conveyed,  limited,  and  settled  upon  the  like 
uses,  trusts,  purposes,  and  in  the  same  manner, 
as  the  rent-charge  for  the  redemption  of  which 
such  money  shall  have  been  paid  stood  setiled, 
or  in  payment  to  any  party  becoming  absolutely 
entitled  to  such  money ;  and  such  money  may 
be  so  applied  as  aforfcsaid  upon  an  order  of  the 
Court  of  Chancery  ma«le  ou  the  petition  of  the 
party  who  would  have  been  entitled  to  the 
receipt  of  the  renr-charge  in  respect  of  which 
such  money  shall  h»ve  been  deposited ;  and 
until  the  money  can  be  so  applied  it  may,  upon 
the  like  order,  oe  invested  by  the  said  Account- 
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ant- General  in  the  jmrchase  of  three  per  cemium 
Consolidated  or  three  per  centum  Reduced 
Bank  Annuities,  or  in  Government  or  Real  Se- 
cnritieSy  and  the  dividends,  interest,  or  annual 
income  thereof  paid  to  the  party  who  wonld  for 
the  time  heinjr  have  been  entitled  to  the  rent- 
charge  in  case  the  same  had  not  been  redeemed; 
or  otbertvise  such  consideration  money  may  be 
jjaid,  at  the  like  option  of  the  person  for  the 
time  bein^  so  entitled,  to  trustees  actinj^  under 
the  will,  conveyance,  or  settlement  under  which 
such  person  having  such  limited  interest  shall 
be  entitled  to  or  interested  in  such  rent-charge, 
or  to  such  one  or  more  of  such  trustees  as  the 
said  Commissioners  may  approve  of  and  direct, 


of  the  said  Comitiissionen ;  and  any  money 
paid  by  any  mortgagee  for  or  in  respect  of  tfale 
consideration  or  costs  of  enfranchisement  or 
redemption  of  rent-charge  under  this  and  the 
said  recited  Acts  shall  be  added  to  the  amoaat 
due  to  him  as  mortgagee,  and  the  land  shall 
not  be  redeemable  without  paysaent  of  soeh 
money,  with  interest  thereon. 

44.  Where  land  enfranchised  under  this  or 
the  said  recited  Acts  was  immediately  before 
such  enfranchisement  subject  to  any  snbsistiof; 
lease  or  demise  at  will  or  for  any  greater  in- 
terest, tlie  freehold  into  which  stich  estate  is  so 
converted  shall  be  the  reversion  immediately 
expectant  upon  such  lease  or  demise  at  will. 


tress,  entry,  or  action  accruing^  in  respect  of 
such  lease  or  demise. 
45.  Nothing  herein  contained  shall  opente 


or  if  there  are  no  such  trustees,  then  into  the  I  and  the  rents  and  services  reserved  and  made 
hands  of  tnistees  to  be  nominated  under  the  I  pavable  upon  such  lease  or  demise  shall  be  ia- 
hands  and  seal  of  the  said  Commissioners ;  and  cident  and  annexed  to  such  reversion ;  and  the 
the  money  when  so  paid  to  such  trustees,  shall  I  covenants  or  agreements,  whether  expressed 
be  applied  by  the  said  trustees,  with  the  con-  j  or  implied,  on  the  part  of  both  the  lessor  aad 
sent  of  the  said  Commissioners,  in  the  manner  lessee,  shall  run  with  the  land  and  with  the  re- 
hereinbefore  directed  concerning  any  money  to  version  respectively;  and  such  enfranchisement 
be  paid  for  redemption  or  sale  into  the  Bank  shall  not  prejudice  or  affect  any  right  of  di»- 
of  England  in  the  name  and  with  the  privity  of 
the  said  Accountant-General ;  and  upon  every 

vacancy  in  the  office  of  any  trustee  appointed        „  ^ 

by  the  said  Commissioners  some  other  fit  per- ;  or  deprive  any  tenant  of  any  commonable  right 
son  shall  be  ajipointed  bv  them  in  like  manner,  to  which  he  may  be  entitled  in  respect  of  s«h 
40.  Where  any  consideration  money  so  to  be '  lands,  but  such  right  shall  continue  attached 
paid  as  last  hereinbefore-mentioned  shall  not  |  thereto,  notwithstanding  the  same  shall  have 
exceed  the  sum  of  20/.  for  the  redemption  or ,  become  freehold. 

sale  of  all  the  rent- charge  which  shall  be  re- 1  46.  Noenfranchisement  under  this  Act  shall, 
deemable  under  this  Act  in  any  one  manor,  the  except  as  herein  is  mentioned,  affect  the  rights 
same  shall  be  paid,  if  the  said  Commissioners  or  interests  of  any  person  in,  to,  or  out  of  the 
shall  so  direct,  to  the  person  for  the  time  being ;  lands  enfranchised  under  any  will,  settlement, 
entitled  to  the  rent-charge,  for  his  own  use  and  '  mortgage,  or  otherwise,  but  me  eight  of  eveiy 
benefit;  or  in  case  of  coverture,  in  fancy,  idiotcy, '  such  person  shall  continue  t<>  attach  upon  the 
lunacy,  or  other  incapacity  of  the  person  for  i  lands  enfranchised,  in  the  same  way,  asneariy 
the  time  being  entitled,  then  such  money  shall  as  may  be,  as  if  the  freehold  had  been  eoiii- 
be  paid  for  the  use  of  the  person  so  entitled,  to  |  prised  in  and  had  been  devised,  conveyed, 
the  husband,  guardian^  committee,  or  trustee  i  charged,  or  otherwise  disposed  of  by  the  will, 


of  such  person 

41.  In  any  commutation  or  enfranchisement 
to  be  hereafter  effected  under  or  by  virtue  of 
the  said  recited  Acts  it  shall  not  be  imperative  to 


settlement,  mortgage,  or  other  inatnimeat  or 
disposition  under  which  any  such  person  shall 
claim. 
47.  Provided  always.  That  if  any  enfran* 


make  the  commutation  fines  or  rent-charge,  or  I  chisement  consideration  money  ahall  be  paid 
enfranchisement  rent-charge,  variable  with  the  to  any  lord  whose  title  shall  thereafter  prove  to 
prices  of  grain,  but  the  same  or  any  of  them  be  bad  or  insufficient,  the  rightful  owner  of  the 
may,  at  the  option  of  the  parties  effecting  such  manor  or  his  representatives  shall  be  entitled  to 
commutation  or  enfranchisement,  or  at  the  dis-  recover  against  such  lord  or  bis  representatiyes 
cretion  of  the  Commissioners,  as  the  case  may  the   amount  or  value  of  such  coneidentioD 


reouire,  be  fixed  in  money  or  be  made  so  vari- 
able as  aforesaid. 

42.  Any  occupying  tenant  of  any  lands  to  be 
enfranchised  under  this  Act  who  shall  pay  any 
rent-charge  or  interest  which  may  become  pay- 
able under  this  Act  shall  be  entitled  to  deduct 
the  amount  thereof  from  the  rent  payable  by 
him  to  his  landlord,  and  shall  be  allowed  the 
same  in  account  with  the  said  landlord. 

43.  A  surrenderee  byway  of  mortgage  under 
a  surrender  entered  on  the  Court  Rolls  in  pos- 
session, or  in  the  receipt  of  the  rents  and  profits 
of  land,  shall  be  deemed  a  tenant  within  the 
meaning  of  this  Act,  entitled  to  obtain  or  join 
in  obtaining  and  effecting  enfranchisement,  and 
redeeming  a  rent-charge,  under  this  and  the 
said  recited  Acts,  by  and  with  the  approbation 


money  as  money  had  and  received  to  the  tae 
of  such  riffhtful  owner,  and  interest  thereon  at 
the  rate  of  5/.  per  centum  per  unnum  firom  the 
time  of  such  title  so  proving  to  be  bad  or  in- 
sufficient ;  and  that  if  any  tenant  or  pwwn 
claiming  to  be  tenant  shall,  after  payment 
by  him  of  any  enfranchisement  considenttioa 
money,  be  evicted  from  the  lands  enfranchised, 
by  an  adverse  claimant,  such  tenant  or  person 
shall  be  entitled  to  claim  the  Tep&ymenioiptxk 
consideration  money  against  the  lands  eofhn- 
chised,  and  the  amount  thereof  shall  be  a 
chai]ge  upon  the  lands  enfranchised,  and  shall 
carry  interest  at  the  rate  of  4l,  per  eentnoi  p«r 
annum  from  the  time  of  such  eviction. 

48.  No  enfranchisement  under  this  Act  shall 
extend  to  or  affect  the  estate  orvigitftofiBf 
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lord  or  tenant  in  or  to  any  mines,  mineral?, 
Jimettooe,  lime,  clay,  atone  gravel,  pita,  or 
qaarries  within  or  under  the  Unds  en/ran- 
chised,  or  within  or  under  any  other  lands,  or 
any  rights  of  entry,  rights  of  way  and  search, 
or  other  easements  of  any  lord  or  tenant  in, 
upon,  tbrouj^h,  over,  or  urder  any  lands,  or 
any  powers  which  in  respect  of  property  in  tlie 
soil  might  but  for  such  enfranchisements  have 
been  exercised,  for  the  pur|X}se  of  enabling  the 
said  lord  or  tenant,  their  or  his- agents,  work- 
men, or  assigns,  more  eiTectually  bo  search  for, 
wia,  and  work  any  mines,  minerals,  pits,  or 
<]uarries,  or  to  remove  and  carry  away  any 
miDerals,  limestone,  limei,  stones,  clay,  gravel, 
or  other  substances  bad  or  gotten  therefrom, 
or  the  rights,  franchises,  royalties,  or  privileges 
of  any  lord  in  respect  of  any  fairs,  markets, 
rights  of  chase  or  warren,  piscaries,  or  other 
rights  of  hunting,  shooting,  fi«hing,  fowling, 
or  otherwise  taking  game,  iisb,  or  fowl,  unless 
with  the  express  consent  in  writing  of  such 
lord  or  tenant ;  and  nothing  in  this  Act  shall 
be  held  or  construed  to  extend  to  any  copyhold 
lands  held  for  a  life  or  lives  or  for  years,  where 
the  tenant  thereof  hath  not  a  right  cf  renewal. 

49.  Copies  of  and  ex^acts  from  every  award 
under  this  Act  which  shall  be  registered  under 
this  Act  at  the  office  of  the  Commissioners, 
purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  Commissioners,  shall  respectively 
be  received  in  evidence  without  any  further 
proof  tliereof ;  and  a  copy  entered  under  this 
Act  on  the  Court  Rolls  of  every  such  award 
sball  be  as  available  for  the  pur^toses  of  evi- 
dence as  any  entry  on  the  Court  Rolls,  and  a 
copy  of  or  extract  from  any  such  enrolled  copy 
shaU  be  as  available  for  the  purposes  of  evi- 
dence aa  a  copy  of  an  entry  on  the  Court 
Rolls. 

50.  No  agreement,  valuation,  schedule, 
award,  or  power  of  attorney  under  this  Act 
^1  be  chargeable  with  stamp  duty. 

51.  Any  person  obstructing  or  hindering 
any  Commiiisioner,  assistant  Commissioner, 
valuer,  or  umpire  acting  under  the  powers 
granted  by  the  said  recited  Acts  or  by  this 
Act,  being  convicted  thereof  before  two  justices 
of  the  peace,  shall  forfeit  the  sum  of  5/. 

6a.  In  tliis  Acty  unless  where  the  context 
shows  that  the  words  hereinafter  mentioned 
an  used  in  a  different  or  more  restricted  sense, 
they  abaU  be  understood  in  manner  hereinafter 
mentioned ;  that  is  to  say,  the  word  "  lands  ** 
shall  extend  to  and  include  messuages,  tene- 
ments, and  corporeal  or  incorporeal  heredita- 
ments, subject  to  any  manorial  rights,  or  any 
undivided  part  or  share  therein;  the  word 
"▼ahiera"  shall  apply  to  and  include  a  single 
vainer,  where  authorised  to  act  alooe^  or  anv 
tmmire  to  be  appointed  as  herein  mentioned, 
sad  also  tins  Commissioners  or  the  Commis- 
aooer  or  assistant  Commissioner  proceeding 
iipon  or  with  any  valuation  under  this  Act  in 
esses  where  such  single  valuer,  umpire,  Com- 
missioner, or  assistant  Commissioner  respec- 
Mr  shall  act  in  any  such  valuation;  the 
wa  "Manor"  shall  extend  to  such  portion 


I  or  portiona  of  a  manor  as  the  said  Commis- 
sioners shall  by  any  order  in  writing  under 
the'u:  hands  and  seal  direct  to  be  consiuei-ed  as 
a  manor  for  the  purpose  of  effecting  any 
enfiaochiseroent  under  this  Act;  the  word 
*'  lord "  shall  extend  to  and  include  the  lord 
or  lords  of  any  manor,  whether  beised  for  life 
or  in  tail  or  in  fee  simple,  and  all  ecclesiastical 
lords  seised  in  right  of  the  Church  or  other- 
wise,  and  lords  farmers  holding  under  them, 
and  any  body  politic,  corporate,  or  collegiate, 

,  and  all  lords  seised  of  any  manor,  whether 
they  have  or  have  not  an  absolute  power  of 
uispoiiiog  of  tlie  same ;  and  the  word  "  stew- 
ard" shall  extend  to  and  include  a  deputy 
steward  or  clerk  acting  as  such  for  the  time 
being. 

53.  This  Act  shall  be  taken  and  construed 
as  part  of  the  iirst-recited  Act,  and  the  Acts 
amending  and  explaining  the  same;  and  all 
the  enactments  therein  contained  as  to  enfran- 
chisements effected  under  the  provisions  there- 
of shall  be  deemed  and  taken  to  apply  to  en- 
franchisements under  this  Act,  and  to  the 
rights  of  all  parties  thereto,  as  if  such  enact- 
ments were  here  again  repeated,  except  so  far 
as  is  hereinbefore  otherwise  provided  for ;  and 
all  enfranchisements  which  may  have  taken 
place  under  such  Acts  or  any  of  them,  and  all 
matters  and  things  inclement  thereto,  shall  be 
of  the  same  force,  validity,  and  eifect  as  if  the 
provisions  of  this  Act  had  been  contained  in 
the  said  first  recited  Act. 

54.  In  citing  or  referring  to  the  said  recited 
Acta  and  this  Act,  or  any  of  them,  in  other 
Acts  or  legal  instruments,  it  shall  be  sufficient 
to  use  the  expression  "  The  Copyhold  Acts," 
or  "The  Copyhold  Act,  1841,"  "The  Copy- 
hold Act,  1843,"  "The  Copyhold  Act,  1844," 
or  "The  Copyhold  Act,  1852,"  as  the  case 
may  be. 

55.  Provided  always.  That  nothing  herein 
contained  shall  interfere  with  or  prevent  or 
impede  the  enfranchisement  of  any  lands  what- 
soever which  may  be  enfranchised  irrespective 
of  this  Act,  where  parties  competent  to  do  so 
shall  agree  on  such  enfranchisement,  or  the 
exercise  of  any  powers  contained  in  any  other 
Acts  of  Parliament. 


SCHEDULE. 
No.  1. 

FORM   OP   DKKD   OF  SXFRAMCHiaBlfBNT. 

This  Indenture,  made  the        day  of  , 

in  the  year  ,  between  A.  B.,  lord  of  the 

manor  of  ,  of  the  one  part,  and  C.  D., 

of  ,  in  the  county  of  »  a  tenant 

of  the  said  manor,  of  the  other  part :  Whereas 
on  or  about  the  day  of  ,  the  said 

[tenant]  was  admitted  tenant  to  the  lands 
parcel  of  the  said  manor  described  in  the 
Schedule  hereto,  upon  an  absolute  surrender 
passed  to  his  use  by  [or  by  virtue 

of  a  bargain  and  sale  from  or  by 

virtue  of  the  will  of  or  as  custom- 

ary heir  of  a*  the  can  may  be']  i 
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"Now  this  Indenture  witnesseth,  TTiat  m  con- 
sideration of  the  sum  of  pounds  ster- 
ling by^  the  said  [tenant']  to  the  saia  [lord]  now 
paid,  the  receipt  of  whicn  the  said  [lord]  here- 
by acknowledges  [or  in  consideration  of  the 
rent-charge  to  be  reserved,  as  the  case  matf  be], 
he  the  said  [lord],  in  exercise  of  any  power 
given  him  by  the  said  Copyhold  Acts,  or  any 
other  power  whatsoever,  and  with  the  consent 
of  the  Copyhold  Commissioners,  hereby  en- 
franchises and  releases  unto  the  said  [tenant], 
his  heirs  and  assigns,  all  the  lands  to  which 
the  said  [tenant]  vms  so  admitted  tenant  as 
hereinbefore  recited,  and  which  are  described 
in  the  Schedule  hereto,  together  with  their  ap- 
purtenances, To  hold  the  said  lands  (subject  to 
the  [here  state  the  gross  sum  of  money  or  rent- 
charge]  secured  to  the  said  by  the 
certificate  of  the  Copyhold  Commissioners,  as 
the  case  may  require,)  unto  the  said  [tenant]^ 
his  heirs  and  assigns  [here  state  any  uses  which 
may  be  required],  as  freehold,  henceforth  and 
for  ever,  discharged  by  these  presents  from  all 
fines,  heriots,  reliefs,  quit-rents,  and  all  other 
incidents  whatsoever  of  copvhold  or  customary 
tenure:  Provided  always,  that  nothing  in  this 
deed  contained  shall  prejudice  or  affect  the 
rights  or  remedies  of  the  said  [ford]  in  respect 
of  any  lands  held  of  the  said  manor,  other  than 
those  comprised  in  the  Schedule  hereto,  nor 
any  of  the  rights  reserved  by  the  Copyhold 
Act,  1852,  section  48.  In  witness,  &c. 
The  Schedule. 


The  Schedule. 

E.  F. 
G.H. 
[Seal  of  the  said  Commissionert.} 
[Here  may  follow  receipts  for  primeipal  and 
interest  respectively!] 

No.  3. 

FORM  OF   ENDORSICMKNT  OF    T&AN8VE&  Off 
CERTIFICATE. 

I  A,B,  of  hereby  traoafer  the 

within-written  certificate  to  C.  D.  of 
Dated  this  day  of  18     . 

A.  B. 


No.  2. 
Certificate  of  Charge  affecting  Lands 

comprised  in  an   Enfranchisement  in  the 

Mttiorof  .   . 

'a  Enfranchisement. 

We,  the  Copyhold  Com- 

raisnoners,  do  hereby  certify.  That  the  [here 
stmts  the  gross  sum  of  money,  or  the  annual  rent" 
charge,  which  is  the  consideration  for  the  eiu 
franehisement,  as  ths  case  may  be]  has  been 
awarded  on  account  of  the  enfranchisement  of 
the  lands  described  in  the  Schedule  hereto,  and 
we  hereby  chaise  the  same  lands  with  the  pay- 
ment of  the  [here  state  the  gross  sum  of  money, 
or  annual  rent-charge,  as  the  case  may  be  :  and, 
if  a  gross  sum  of  money,  add,  with  interest 
thereon  at  the  rate  of  pounds  per 

centum  per  annum]  [here  insert  the  terms  of 
payment  of  the  principal  and  interest  {if  any), 
and  the  place  (if  any)  agreed  on  for  payment 
thereof]  ;  and  we  certify,  that  the  whole  prin- 
cipal money  charged  oa  the  said  lands  under 
certificates  of  charge  amounts  to  the  sum  of 
pounds,  and  that  the  said  lands 
were  enfranchised  subject  to  [mention  any  gross 
9tm§  or  annual  reni-ckarges  {other  than  tithe 
rswt-ehargew)  suifjeet  to  whiek  the  lands  were 
enfranchised].  In  witness  whereof  we  the  said 
and  have  hereunto  set 

our  hands  and  the  eeal  of  the  said  Commis- 
sioners, this  day  of  ,  in  the  year 
of  our  Lofd,  185     . 


EXTRA   COSTS  OF   TOWN   CLERK, 
NOT  INCLUDED  IN  SALARY. 

The  council  of  a  boroufi^  passed  a  reso- 
lution prescribing  the  duties  of  the  town 
clerk,  and  fixing  his  salary  for  the  discharge 
of  such  duties  at  250/.  Among  other 
functions,  he  was  "to  act  as  the  profes- 
sional adviser  of  the  mayor  and  council  ia 
the  business  of  the  council."  And  he  vras 
to  "  be  paid  the  usual  professional  char^ 
for  conducting  or  opposing  bills  in  Parlia- 
menty  conducting  actions  or  suits  at  Law  or 
in  Equity,  and  preparing  leases,  convey- 
ances or  securities;"  and  to  ''be  paid  all 
travelling  and  other  expenses  out  of  pocket." 
A  town  derk  (being  an  attorney)  was  ap- 
pointed after  the  passing  of  this  resolution. 

Payment  of  a  borough-rale  being  resisted 
by  a  township  within  uie  borough,  with  an 
intimation  tliat  the  overseers  would  not  p«f 
anything  except  under  l^al  obhgationi  the 
council  directed  their  finance  committee  to 
take  such  proceedings  as  they  might  deem 
expedient  for  enforcing  payment  and  main- 
taining the  validity  of  the  rate  ;  the  cooh 
mittee  were  likewise  authorised  to  give 
bonds  of  indemnity  to  overseers  and  othen 
employed  in  the  collection.  The  comraittee 
directed  the  town  clerk  to  prepare  a  bond 
of  indemnity  to  the  overseers  of  the  town- 
ship,  under  counseVs  advice.  The  bond 
was  prepared,  and  objected  to  by  the  orer- 
seers.  The  town  derkf  under  the  direo* 
tion  of  the  committee,  went  to  London  aod 
attended  conferences  between  counsel  |w 
the  overseers  and  for  the  oorporatioD,  with 
a  view  to  an  arrangement.  Finally,  the 
form  of  the  rate  was  altered ;  proceedings 
were  taken  on  behalf  of  the  council  to  com- 
pel payment ;  and  the  rate  was  levied.  The 
town  clerk  then  delivered  a  bill  to  the  oot" 
poration»  including  charges  for  inslmctiog 
and  advising  with  counsel  npon  the  boad  at 
iademmty  and  upon  the  forms  of  rates; 
correspondence  and  conferenoes  with  the 
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solicitor  ifor  the  overseers  on  the  sahject  of  j  from  among  thoae  which  the  salary  covers.    It 


the  rate  ;  expenses  and  loss  of  time  in  pro 
ceediog  to  London  for  the  purpose  of  at- 
tending the  eonferences.  in  advising  on 
aereral  occasions  with  counsel,  and  in 
jouniejs  to  Wakefield  and  Manchester  for 
the  purpose  of  conferring  with  the  clerks  of 
the  peace  and  town  clerks  of  those  horooghs 
upon  the  proper  forms  of  rates.  The  ser- 
vices had  been  performed  under  the  in- 
structions of  the  finance  committee.  The 
committee  ordered  payment  of  the  charges, 
and  the  J  were  paid. 

On  certiorari,  bringing  their  order  before 
this  Corrt,  under  Sut.  7  W.  4,  and  1  Vict, 
c.  78,  s.  44,  Lord  Campbell,  C.  J.,  in  de- 
liTering  the  judgment  of  the  Court,  said — 

*'  This  is  an  appUeataon  under  Stat.  7  W.  4 , 


18  Specified  that  he  shall  be  p^id  '  the  usual 
professiooal  charges  for  conducting  or  oppos- 
ing Bills  in  Parliament,'  and  'conducting 
actions  or  suits  at  law  or  in  equity.*  Bnt  on 
a  fair  construction,  I  think  this  is  not  confined 
to  actual  proceedings  in  an  action  or  suit,  but 
would  have  extended,  for  instance,  to  a  man- 
damus, if  one  had  been  directed  for  the  pur- 
pose of  settling  a  question  in  dispute.  Suppose 
there  had  been  an  action ;  at  what  point  would 
the  town  clerk  have  been  entitled  to  commence 
Us  charges  ?  The  question  would  be,  wbeu  a 
0$  mota  began.  £ver}'thing  that  was  then  done 
with  a  view  to  the  action,  or  to  the  preventing 
of  it,  would  have  been  within  the  excepting 
clause.  In  the  present  case,  if  the  proceedings 
threatened  had  resulted  in  a  mandamus,  the 
town  clerk  would  clearly  have  been  entitled  to 
the  usual  professional  cnarges  ;  if  so,  he  is  en- 
titled to  them  here,  for  having  prevented  such 


ud  1  Vict,  c  78,  s.  44,  which,  after  reciting  .  litigation  by  his  laudable  exertions  made  under 
that  •  It  IS  expedient  to  give  all  persons  inter- 1  the  sanction  of  the  town  council.  Therefore,  I 
ested  m  the  borough  fund  of  every  borough  a :  think  that,  as  to  the  bulk  of  the  charges, 
more  direct  and  easv  remedy  for  any  misappli-  I  amounting  to  54i.,  his  claim  is  well  founded, 
cation  of  such  fund,'  enacts,  that  any  order  of  j  As  to  the  other  items,  it  may  be  a  question  to 
the  council  for  the  payment  of  money  out  of  what  extent  he  is  entitled.  I  do  not  know 
ue  borough  fund  may  be  removed  into  this  whether  the  whole  demand  ought  not  to  be 


Conrt  by  certiorari,  '  and  that  such  order  may 
be  disallowed  or  confirmed  upon  notion  and 
Waring,  with  costs,  according  to  the  judgment 
and  (fiscrstion  of  the  said  Court:'  a  most 
salutary  enactment,  but  which  leaves  it  in  our 
discretion  to  decide  whether  the  order  com- 
pluned  of  is  or  is  not  a  '  misapplication.'  I 
thiak  it  would  not  be  so  on  the  mere  ground 
that  the  payment  could  not  be  enforced :  in 
such  a  case  we  mnst  not  look  at  mere  teehni- 
alities,  bnt  must  see  whether  a  grievance 
Rally  exiats  which  the  Court  ought  to  redress. 
Onr  discretionary  power  under  the  Statute,  in 
this  respect,  will  apply  as  much  to  setting  aside 
or  upholding  the  order  as  to  granting  or  refus- 
ing costs.  We  are  called  upon  to  set  aside 
this  Older  altogether  as  illegal,  because  the 
ptyments  comprised  in  it  are  no  part  of  the 
2501.  which  the  council  have  contracted  to  pay, 
•nd  ate  in  consideration  of  services  for  which 
there  was  no  lawful  retainer.  But  I  think,  as 
to  a  part  of  these  charges,  that,  as  the  business 
was  done  fairly  and  bond  fide  for  the  benefit  of 
the  ratepayers,  and  the  sums  have  been  bond 
fde  paid  to  the  town  clerk,  the  question  as  to 
the  form  of  the  retainer  is  not  material,  and  we 
have  no  authoritv  to  interfere  and  order  the 
Mns  to  be  refunaed.  1  agree  that  we  should 
look  with  great  jealousy  at  the  charges  made 
by  a  town  clerk  who  is  also  an  attorney;  and 
I  shouM  have  been  well  pleased  if  a  provision 
had  been  introduced  into  the  Municipal  Cor- 
poration Act  that,  where  the  town  clerk  is  an 
attorney,  nothing  should  be  paid  him  for  extra 
wimness  till  his  bill  has  been  taxed.  But 
I  thtiik  that  there  are  items  here,  and  those 
the  nincipal  ones  comprised  in  the  order, 
wiudi  are  not  covered  by  the  250/.  salary. 
Ua^btedly  the  town  derk  is  bound  by  the 
terms  in  which  certain  services  are  excepted 


submitted  to  taxation;  when  that  has  been 
done,  jiod  the  Master  has  re)H>rted,  we  can 
make  our  final  nile  accordingly."  Eegina  v. 
Prest,  16  Q.  B.  32. 


THE   EXAMLVATION  OF 
CLERKS. 


ARTICLED 


To  the  Editor  of  tie  Legal  Observer. 

Sir,— You  would  confer  a  great  favour  upon 
me,  in  common  with  my  fellow  students  who 
intend  to  apply  for  examination  next  Michael- 
mas Term,  if  you  would  inform  us  whether  we 
shall  be  examined  upon  the  law  as  it  now 
stands,  or  according  to  the  alterations  made 
by  the  "  Common  liw  Procedure  "  and  other 
Acts  of  the  last  Session  of  Parliament.  If  so, 
it  will  be  a  very  great  tax  upon  us  to  be  exa- 
mined upon  that  which  will  only  have  been  the 
law  of  the  land  for  a  few  days,  especially  as  I 
(in  common  with  others)  have  been  engaged 
in  the  study  and  practice  of  the  Common  Law 
now  in  existence  and  force. 

A  Law  Student. 

[The  practice  of  the  Examiners  has  been  not 
to  examine  on  New  Statutes  and  Orders  of 
Court,  until  they  have  been  some  time  in  opera- 
tion ;  and  we  have  no  doubt  that  the  important 
Acts  of  the  last  Session,  which  do  not  come 
into  effect  till  next  Term,  will  not  be  included 
in  the  examination  of  Michaelmas  Term,  the 
more  especially  as  the  Rules  and  Orders  npon 
them  have  not  yet  been  made. — ^Ed] 
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WRITS  OF  POSSESSION  RETURNABLE 
IMMEDIATELY. 

MOT  EXECUTED  FOR  THREE  YEARS. 

Doe  dem.  Hudson  v.  Boe, 

In  this  case  (reported  p.  2G8,  ante)^  the  writ 
of  possession  was  made  returnable  immediately, 
ana  not  on  a  day  certain  conformably  with  the 
old  practice, — no  rule  having  been  made  to  the 
contrary.  The  enactment  making  all  writs  of 
execution  returnable  immediately  is  applicable 
to  personal  actions,  and  not,  it  api>earK,  to  an 
action  of  ejectment.  The  writ  was  held  over 
for  three  years  before  it  was  actually  enforced, 
and  the  judgment  was  never  registered  as  re- 
quired by  the  Act  relating  to  registry  of  judg- 
ments. 

The  purchaser  of  the  property,  had  searched 
at  the  office  for  registry  of  judgments  in  Ser- 
jeants' Inn  and  found  no  judgment  entered, 
and  he  had  no  knowledge  that  a  judgment 
in  ejectment  had  been  recovered.  It  is 
contended  that  the  office  in  Serjeants'  Inn 
is  the  only  place  where  a  knowledge  of  the 
fact  could  be  obtained,  the  real  names  and  re- 
sidences of  the  parties  being  there  fully  entered, 
— while  at  the  office  where  the  judgments  are 
signed  the  only  information  to  be  obtained  is  a 
succession  of  entries :    Surrey — Doe  on  dem, 

of V.  Roe,  giving  no  information  as  to 

what  part  of  the  county  of  Surrey  or  whose 
land  had  been  recovered  by  John  Doe  v. 
Richard  Roe',  and  leaving  a  purchaser  in  total 
ignorance  of  the  fact. 

In  a  case  like  the  present,  where  a  purchase 
is  made  of  a  needy  man,  the  loss,  not  only  of 
the  land,  but  the  esrpenses  of  resisting  what  is 
considered  an  unjust  claim,  falls  upon  a  third 
and  innocent  party,  who  has  no  cognizance  of 
what  has  taken  place,  except  through  the 
Public  Office  where  all  judgments  are  required 
by  Act  of  Parliament  to  be  entered,  and  in  this 
case  no  entry  had  been  made,  and  the  protection 
intended  for  purchasers  rendered  null  and  void. 

Again,  as  to  the  re^ttrn  of  the  writ.  No  rule 
having  been  made  by  the  Judges  respecting 
writs  of  possession,  and  the  Act  altering  the 
return  of  writs  referring  to  personal  actions 
only,  the  hardship,  nay  injustice,  of  making  the 
purchaser  whose  name  had  been  joined  in  the 
application  to  the  Court  to  set  aside  the  judg- 
ment and  writ  of  possession  for  irregularity  is 
very  apparent. 

According  to  the  present  decision,  it  be- 
hoves all  solicitors  concerned  for  purchasers  to 
search  the  old  judgment  offices  for  ejectments, 
but  what  light  that  will  afford,  by  a  mere  entry 
of  a  county,  without  adding  the  locus  in  quo, 
or  the  names  of  the  real  parties,  plaintiffs  and 
defendants^  will  puzzle  the  Profe&eioa  to  know. 
In  the  present  case  of  a  small  purchase,  tlie 
expenses  have  fallen  on  the  purchaser,  the 
vendor  being  poor  and  the  amount  of  costs, 
with  the  purchase,  &c.,  is  more  than  the  value 
of  the  land.  T. 


LEGAL  OBITUARY. 

Amongst  other  Members  of  theNcwParBa- 
ment  who  have  died  since  their  recent  election, 
we  lament  to  notice  Thomas  Colpitts  Granger, 
Esq.,  of  the  Northern  Circuit,  one  of  her  Ma- 
jesty's Counsel,  Recorder  of  Hull,  and  Mem- 
ber for  the  city  of  Durham.  Mr.  Gfangor  was 
called  to  the  Bar  by  the  Honourable  Society  of 
the  Inner  Temple  on  the  14th  May,  1330.  The 
learned  Counsel  was  associated  with  Mr.  Ser- 
jeant Manning  and  Mr.  Scott  in  the  Common 
Pleas  Reports.  Mr.Granger  was  taken  suddenly 
ill  on  the  Circuit,  and  died  on  the  5th  insUnt. 

Mr.  R.  Watson,  the  Member  for  Peter- 
borough, died  on  the  24th  July ;  and  Mr.  Dnn- 
cuft,  the  Member  for  Oldham,  on  July  27. 


VACATION  RAMBLES. 

TERMINATION   OP  THR   CIRCUIT. 

"The  day  before  I  left  Gloucester  and  all 
the  low  fevers  of  Circuit  care,  to  plunge  into 
the  delights  of  our  glorbus  holidays,  known 
among  men  by  those  inadequate  terms,  *Th^ 
Long  Vacation ;'  yet  it  was  only  this  morning 
that  I  felt  the  'sober  certainty'  of  its  'waking 
bliss*  My  homeward  journey,  even  when 
mounting  the  stony  pinnacle  of  Birdlip,  and 
drinking  in  the  sun-lit  beauty  of  the  Vale  <rf 
Gloucester,  was  perplexed  and  almost  sad- 
dened by  the  resolute  intrusion  of  images  of 
]jast  labours  which  would  not  be  dispelled; 
the  influences  of  M*t  Prins  atiU  darkened 
hope  and  joy,  as  the  phantoms  of  a  Mdeott 
dream  linger  awhile  in  the  light  of  day ;  and  I 
could  not  stifle  vain  regrets  for  opportunities 
lost,  temper  idly  ruflled,  adverse  witaesMS 
treated  too  often  as  if  they  were  enemies,-- the 
flaws  and  starts,  omissions  and  mistakes,  inci- 
dental to  excited  advocacy— faults  of  the  mo- 
ment, but  admitting  of  no  n^lr.  Bttt  to-day, 
invigorated  by  the  air  of  home,'  I  bid  these 
shadows  defiance,  they  are  gon^  till  the  2nd 
of  November ;  and  all  the  interval  is  ^nc  to 
live  in !  Notwithstanding  my  veneration  for 
school-day  experiences,  f  doubt  whether  the 
realisation  of  the  Midsummer  holidays— thril- 
ling as  it  was— quite  equalled  the  first  sense  of 
leisure  which  attends  the  breaking  np  of  the 
Long  Circuit  for  the  *Long  Vacation.^"— 
From  Talfourd^s  Vacation  Rambles. 


>-EW  ORDER  IN  CHANCERY. 

PAYMENTS     TO     8URTIVIN0     RUPRkSKNtA- 
TIVB8. 

TfiE  Right  Honourable  Edward  Burtenshaw 
Lord  St,  Leonards^  Lord  High  Chancellor  of 
Great  Britain,  doth  hereby  order  and  direct  in 
manner  following,  that  is  to  Sfiy  : — 

lliat  in  any  case  in  which  the  Accountant- 
General  shall  have  been  directed  to  pay  to 
parties  to  be  named  .in  the.  Master's. ^port, 
and  ihe  Master  '^hall  have  reported  a  spbi  as 
due  to  any  pei'sons  as  personal  repreientatives, 
the  Accountant-Generairshall  be  ^  lihe^y  to 
pay  to  the  survlvorfe  or  fiirviVor  of  them. 
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RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 

AND     SHORT   NOTBS   OF    CASES. 


Auf^.  4.— In  re  £r^»— -Reference  to  the  Mas- 
ter in  Lunacy  as  to  whethsr  it  was  for  the  be- 
nefit of  lunatic  for  committee  to  carry  on  his 
business. 

—  4. — In  re  Duchess  of  Norfolk,  deceased^ 
Stand  over. 

—  4.  —  Jn  re  Stracey  —  Petition  aflfecting 
fund  paid  into  Court  during  cause  directed  to 
be  entitled  in  the  cause  as  well  as  in  the 
lunacy. 

—  4. — ffalliday  v.  Coward — Vesting  order 
on  application  of  heir-at-law^  without  reference 
to  the  Master. 

—  6,— Nelson  v.  Straugham — Order  for  the 
conveyance  and  transfer  to  official  manager  of 
estate  of  deceased  contributory. 

—  5. — In  re  Birmingham,  Oxford,  Reading, 
and  Brighton  Railway  Company,  exparte 
TAome— Order  for  removal  of  name  from  list 
of  contributories, — costs  to  he  paid  out  of  the 
estate. 

—  5. — In  re  Same,  exparte  0/iio»— The  like. 

—  5. — In  re  Same,  exparte  Upfill — Order 
for  diflcharffe  of  order  for  a  call. 

—  6. — hi  re  Harvey* s  Charities — Order  con- 
firming Master's  report. 

—  6.  —  Attorney-General  v.  Sheffield  Gas 
Consumers*  Company;  Sheffield  United  Gas^ 
light  Company  v.  Same  — Appeal  dismissed 
from  Vice-Chancellor  Turner. 


h  re  DttfoMTy  exparte  Dufaur,    June  30  j  July 
S,  10,  1653. 

BANKRUPT.  —  SOLICITOR.  —  MONEY    8CRI- 
VKNOR. — SETTING  ASIDE  ADJUDICATION. 

Held,  that  to  bring  a  soUeitor  within  the  prO' 
visions  of  the  Bankruptcy  Law  as  a  money 
sertcenor^  it  must  he  shown  that  the  general 
course  of  his  business  is  of  that  nature,  and 
it  is  not  si^ient  to  prove  an  isolated  act 
of  scrivening  to  render  him  liable. 

The  adjudication  was  therefore  set  aside  on 
appeal  from  Mr,  Commissioner  Fonblanque, 
but  as  the  appellant  had  not  tendered  him- 
self to  the  Commissioner  for  examination, 
it  was  set  aside  without  costs, 
THiswas  a  petition  of  appeal  from  the  decision 
of  Mr.  Commissioner  Fonblanque,  adjudicating 
Mr.  Antonine  Dufaur>  a  bankrupt,  as  a  scri- 
vener.   It  appeared  that  the  evidence  of  bis 
acting  as  a  scrivenor  reoted  oa  the  testimony 
of  two  derka^  who  were  formerly  in  his  service, 
and  who  stated  that  it  was  lus  general  prac- 
tice in  his   business  to  receive  moneys  from 
dieats  aaad  to  lay  it  out  on  securities  at  his  dis-  j 
cretion.   They  also  proved  that  he  had  received ; 
moneys  from  Mrs.  Browse,  who  was  a  wife  of 
a  former,  and  sister  of  a  subsequent,  partner, 
ttdthat  sbe  was  in  die  habit  of  coining  to 
him  for  advice  as  to  the  mode  of  investing  her 
property,  and  of  paying  him  money  for  the 
parpose  of  investment.    It  appeared,  however, 
that  in  these  instances  the  investment  was  pre- 
viously arran^edj  and  that  he  had  only  charged 
costs  as  an,  attorney^ 

Svanston  and  Bagshawe  in  support;  Bacon 
and  Cooke,  contr^. 

The  Lords  Justices  said,  that  the  evidence 
of  the  two  clerks,  if  It  could  be  relied  upon, 
was  general  and  not  specific,  and  that  this 
Court  was  not  at  liberty  to  rely  on  general  al- 
lagatioQS  unsupported  by  specific  facts  or  in- 
stances. As  to  the  case  of  Mrs.  Browne,  the 
dicomstances  were  peculiar,  she  was  the  wife 
of  a  former,  and  sister  of  a  subsequent,  partner. 
It  was  not  sufficient  to  support  a  commission 
to  show  an  isela^  act  of  schvetiing,  bat  it 
most  be  shown  that  the  general  practice  of  his 
business,  was  of  that  nature,  and  it  was  not  to 
be  forgotten  that  he  bad  only  charged  Mrs. 
Browne  his  costs  as  an  attorney^  and  no  remu- 
neration by  procuration  f^es,  commission,  or 
otherwise.  As,  however,  Mr.  Dufaur  had  not 
tendered  himself  for  re-examination  before  the 
Commissioner,  the  adjudication  must  be  dis- 
aobred  without  costs. 

August  4.— Cii7(l  V.  jETioor/*— Appe^  al- 
lowed from  Vice-Chancellor  Turner, 

—  4. — Phwden  v.  Hyrfe— Appeal  allowed 
from  Vice-Chancellor  Kindersley. 


i^astrr  of  tOe  KoUs. 

Aug.  4. — Attorney- General  v.  University  of 
Cambridge — Order  approving  of  arrangement 
herein. 

'—  4,—Swinboume  v.  Nelson  and  others-^ 
Injunction  granted  on  undertaking. 

—  6. — Lowton  V.  Swettenham  —  Power  to 
raise  charge  held  not  able  to  be  raised  during 
lifetime  of  tenant  for  life. 

—  6. — Barklett  v.  Pa/fen— Order  for  issue 
of  commission  to  examine  witnesses  at  Sydney. 

—  S.^Collett  V.  PrM/o»  —  Petition  dis- 
missed. 

—  S**^  Exparte  Robinson  and  another  — 
Order  for  taxation  of  bills  of  costs. 

—  6. — Brassey  v.  Chalmers — Cur.  ad,  vult* 


^tce'Cbanrellar  Curticr. 

Aug.  6. — Eddleston  v.  ColHns  >-  Judgment 
herein. 

—  6.— Jn  re  Vandeu*s  C/ianVy— Order  con- 
firming charity  scheme. 


Vitt'CbxKcrllar  RfnlrcTiArs. 
Groves  y.  Lane,    June  30,  1852. 

creditor's  claim. — MORTGAGES. — 8TATB- 
MBNT  OF  DEBT. — ADMINISTRATION  PKN- 
DENTB   LITE. — AMENDMENT. 

At^  objection  was  allowed  to  a  creditor's  clam, 
filed  by  a  mortgagee,  of  the  debt  not  having 
been  specifically  stated,  and  held,  where  ii 
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is  intended  to  ask  particular  relief  by  claim, 

that  the  ground  work  of  such  relief  must  be 

set  out. 
Held  alsot  that  an  administration  pendente 

lite,  which  had  been  obtained,  was  not  suffix 

cient,  inasmuch  as  other  dMs  might  have 

to  be  got  in. 
But  leave  was  given  to  arnend  the  claim,  tn 

preference  to  its  dismissal  without  prejudice 

to  file  a  new  one. 
J»  Russell  and  F.  G,  White  appeared  in  sap- 
port  of  this  creditor's  claim  whicn  was  filed  by 
a  mortgagee. 

Cole,  Bowring,  J.  V,  Prior,  and  Webster, 
contr^,  on  the  grounds  that  the  plaintiff's  debt 
was  not  specifically  stated,  and  that  the  admi- 
mRimtion  pendente  lite,  which  had  been  obtained 
by  the  plaintiff,  was  insafficienL 

The  Vice-chancellor  said,  that  although  a 
legal  mortgagee  was  entitled  to  sue  as  a  creditor, 
yet  there  should  be  a  specific  statement  of  his 
debt,  and  not  merely  oy  implication.  It  was 
true  daims  were  intended  to  render  proceed- 
ings more  simple  and  concise,  but  not  to  omit, 
where  particular  relief  were  asked,  the  ground- 
work for  that  relief,  and  the  objection  could 
have  been  taken  by  demurrer,  if  this  had  been 
a  bill.  The  admmistration  which  had  been 
taken  out,  was  a]so  insufficient,  as  other  debts 
might  have  to  be  got  in.  The  claim  would, 
therefore,  have  to  be  amended,  in  preference  to 
its  being  dismissed  without  prejudice  to  filing 
a  new  one. 

Aug.  4. — Vernon  v.  Vernon — Order  on  pe- 
tition for  increased  allowance  to  infant  for  out- 
fit. 

—  4. — In  re  Alsagers    Charities — Petition 
refused  to  confirm  contract  for  conversion  of  \ 
school-house  into  parsonage.  | 

—  4. — Attorney-General  v.  Earl  of  Devon — 
Order  approving  of  variations  in  scheme  settled  ! 
by  Master. 

—  6. — Coventry  v.  Ly^on— Order  on  peti- 
tion as  to  custody  of  infant  ward. 

—  S.— Birch  V,  Mills — Injunction  granted 
to  restrain  obstructing  works  of  colliery. 

—  a,— Hawkins  v.  Gat  her  cole — Order  as  to 
pajrment  by  receiver  under  sequestration  of 
salary  for  performance  of  duty  of  benefice. 


L^on  V.  Baker,    June  30, 1852. 

TRUSTEE.  —  SOLICITOR.  —  ACTING  IN  DE- 
FENCE OF  SUIT  BY  HIS  PARTNER.  — 
COSTS. 

7%e  Court  refused  to  direct  the  taxation  and 
payment  of  the  ordinary  costs  of  a  trustee- 
solicitor,  who  had  employed  his  partner  in 
his  defence  to  a  suit  brought  against  him 
alone  by  his  co-trustee,  or  to  direct  an  in- 
quiry to  the  Master,  whether  his  defence  by 
his  partner  instead  of  by  a  stranger,  was  qj 
advantage  to  the  parties,  although  it  was 
suggested  his  personal  interference  in  the 
suit  was  most  advantageous,  in  shortening 
its  duration  and  diminishing  the  costs. 


It  appeared  in  this  case  that  the  defendant, 
Mr.  Baker,  who  acted  as  trustee  under  the  will 
of  Mr.  Lyon,  had  employed  his  partner  in  lus 
defence  to  the  suit,  wnich  was  instituted  by  bii 
CO- trustee.  On  the  taxation  of  the  costs  di- 
rected at  the  hearing  to  be  taxed  as  between 
solicitor  and  client,  the  Master  had  reftised  to 
allow  Mr.  Baker  more  than  his  costs  out  of 
pocket. 

Chadless  and  Hardy  for  the  plaintiff*,  Wi- 
gram  and  Small  for  the  defendant,  asked  for  a 
special  direction,  that  the  ordinary  costs  shoold 
be  taxed  and  paid,  or  for  a  reference  to  the 
Master,  whether  Mr.  Baker  having  been  de- 
fended by  his  partner  instead  (^  by  a  stranger, 
had  been  adi-antageous  to  the  parties,  and 
uiged,that  his  personal  interference  in  the  suit 
had  been  of  advantage,  in  shortening  its  dura- 
tion and  diminishing  the  costs,  citing  Lineoi* 
V.  Windsor,  9  Hare,  158. 

Russell  and  Cooper  for  other  parties. 

The  Vice- Chancellor  said,  the  rule  was  clearly 
settled,  that  a  trustee  acting  as  a  solicitor  for 
himself  or  bv  his  partner,  should  not  be  allowed 
more  than  his  costs  out  of  pocket ;  and  the 
rule  had  only  been  relaxed  where  he  acted  in  t 
suit  for  himself  and  others,  and  tlie  refereoee 
must  therefore  be  refused. 

Aug.  4.  —  In  re  Bedford  CAiiri/y  —  Order 
confirming  Master's  report  as  to  scheme. 

—  4. —  Torrington  v.  Bowman— Judgment 
on  special  case  under  13  &  14  Vict.  c.  35. 

—  4. — Johnson  v.  HaU — Injunction  granted. 

—  5.— Coar/  v.  Clarke — Judgment  on  spe- 
cial case. 

—  5.  —  Farina  v.  Grossmith  —  Injunction 
granted. 

—  5.  •—  Francis  v.  Francis  —Judgment  oo 
special  case. 

—  6. — In  re  Wadebridge  Compoa^h^Refer- 
ence  to  the  Master. 

—  d.-^ln  re  Middlesex  Pamper  lAmatieAsy» 
turn,  emarte  Committee  of  VisUon  of  AdtH' 
tional  Lunatic  Asylum  for  Middlesex-^Otdet 
on  petition  for  application  of  part  of  annual 
income  for  benefit  of  patients  residing  in  the 
additional  asylom. 


Cdurt  at  €iuutCi  MiutH^ 

Regina  v.  Thnple.    June  9,  Id 55. 

POOR-Ri^TE. — LXABIl.ITr  OF  NORMA.L  SCaOOl* 
TO   BE   KATBO. — TRUSTEE.-— OCCUPIER. 

A  building  was  occupied  by  the  principtd  emd 
his  family,  and  the  remainder  by  tkepupib 
and  servants,  and  was  bought  by  pMe 
money  for  the  purposes  of  education,  and 
under  a  declaration  of  trust  that  the  prt- 
mises  were  held  in  trust  for  such  purposes 
as  the  Committee  of  Council  on  BduoMm 
should  from  time  to  time  direct,  and  was 
used  as  the  normal  school  for  the  traimng 
of  schoolmaaters :  Quasre,  whMer  it  was 
liable  to  be  rated  to  the  poor, 

Bui  the  case  was  directed  to  be  sent  hack  for 
the  introduction  of  the  name  of  the  tru^si 


Superior  Courts :  Queen's  BeneK — Commtm  Pleas.-^Exchequer. 


as  occupier,  and  to  find  whether  the  rooms 

occupied  bi/  the  principal  were  more  than 

necessary  for  his  use  in  discharging  his 

duties. 

This  was  a  epecial  case  for  the  opinion  of 

the  Court  whether  the  principa]  of  the  Kneller 

Hall  Estahlishmeot    was  liable  to   be  rated 

to  the  relief  of  the  poor.     It  appeared  that 

the  building  waa  bought  by  public  money 

£or  the  purposes  of  education,  and  was  held  in 

trust  for  such  purposca  as  the  Committee  of 

Council  on  Education  should  from  time  to 

time  direct,  and  was  used  as  the  normal  school 

(or  the  training  of  schoolmasters,— a  portion 

of  the  building  consisting  of  seven  rooms  being 

occupied  by  the  appellant  and  his  family,  and 

the  remainder  by  the  pupils  and  servants. 

The  Attorney-General,  Bodkin,  and  Ballan" 
tine  in  support  of  the  appeal ;  Hngh  Hiil,  Q.  C, 
and  Huddteston,  contr^. 

The  Court  said,  the  case  must  be  referred 
back  to  introduce  the  name  of  the  trustee  as 
occupier,  and  for  the  determination  of  the 
^aestton,  whether  the  rooms  occupied  by  the 
appellant  were  or  were  not  more  than  sufficient 
kit  his  use  to  enable  him  to  discharge  his 
duties. 


V.  India  and   Jsondon  Life  Insurance 
Company,     May  27,  1 852.  , 

CROSS  POLICY  OF  INSURANCE. — SURRSNDKR 
OF  ORIGINAL  POLICY.  —  INSURABLE  IN- 
TEREST. 

Quaere,  whether  the  secretary  of  an  insurance 
company  am  maintain,  as  having  an  insur^ 
able  interest  under  the  14  Geo.  3,  c.  48,  an 
siction  on  a  policy  of  insurance,  which  was 
effected  with  the  defendants,  as  a  cross  in* 
sunsace  against  a  policy  with  them,  where 
the  original  policy  had  been  surrendered,  in 
e&nsideraUion  of  an  annuity  to  the  insurer 
and  his  wife, 
^mertalso,  whether  the  decision  o/Crodsall 
D.  Boldero,  2  Smith's  Lead,  Ca.   157;  9 
East,  73,  is  good  taw. 
This  was  a  rule  nisi  obtained  on  Feb.  9  last, 
to  set  aside  the  verdict  for  the  plaintiff,  and  to 
enter  a  notlsuit  or  a  verdict  for  the  defendants, 
in  this  action,  which  was  on  a  policy  of  insur- 
ance effected  on  the  life  of  the  late  Duke  of 
Cambridge,  with  the  defendants,  by  the  plain* 
tiff,  as  secretary  of  the  Anchor  Life  Insurance 
Company.     It  appeared  that  in  1843,  the  Rev. 
Mr.  Wright  insured  the  life  of  the  Duke  for 
dOOi,  with  the  plaintiff's  company,  and  that 
the  plaintiff,  in  order  to  lessen  the  risk,  effected 
the  Tx>licy  saed  on.    Mr.  Wright,  in  1848,  sur- 
ftnaered  his  policy  to  the  plaintiff's  company, 
in  consideration  of  an  annuity  to  himself  and 
his  wife,  but  the  policy  with  defendants  was 
^Jt  up.    At  the  trial  before  Cresswell,  J.,  at 
^  eittings  after  last  Michaelmas  Term,  the 
plaintiff  obtained  a  verdict,  subject  to  this  rule. 
BramweU,  Q.  C,  and  Smith,  for  the  plaintiff, 
(bowed  canse  against  the  rule,  which  was  sup- 
poned  by  Ckannell,  S.  L.,  Partridge,  and  Ccw- 
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on,  for  the  defendants,  referring  to  the  14  Geo. 
3,  c.  48,  and  Gulsatl  v.  Boldero,  2  Smith's 
Lead.  Ca.  157;  9  Kast,  72. 

The  Court,  upon  the  consent  of  counsel,  en- 
larged the  rule,  in  order  to  tender  a  bill  of  ex- 
ceptions to  the  ruling  at  the  trial,  and  take  the 
opinion  of  the  Court  of  Error  upon  the  question. 

Caiirt  0f  e)rct)C(|u«r. 
Cooke  V.  Batty.     June  11,  1852. 

ACTION  FOR  DAMAGRS  FOB  INJURY  FROM 
A  HORSE. — DKCLARATION. —  PAILURB  OP 
PROOF  OF  SCIENTER.  <— QURRT10N  AS  TO 
PROFRIETY  OF  AKRANGBMBNT8  AT  BSTA- 
BLISHMRNT. 

The  declaration  in  an  action  to  recover  da» 
mages  for  injury  sustained  by  the  plaintiff 
from   the   defendant's  horse  kicking  him 
while  witnessing  an  equestrian  performance 
at  his  establishment,  alleged  that  the  de- 
fendant was  possessed  of  a  horse  of  a  0tc»- 
ous  nature  and  accustomed  to  kick,  and 
that  the  defendant  knowing  the  premises, 
exhibited  it  in  certain  feats  of  horseman- 
ship at  his  establishment,  without  having 
made  due  and  proper  arrangements  in  that 
behalf:   Held,   that  the  declaration  dis- 
closed two  causes  of  action,  and  that  on 
the  failure  of  proof  that  the  defendant  had 
knowingly  exhibited  a  vicious  horse,  there 
remained  a  good  cause  of  action  for  his  not 
having  made  proper  arrangements ;   but  a 
new  trial  was  ordered  on  payment  of  costs, 
the  judge  being  dissatisfied  with  the  verdict. 
This  was  an  action  brought  to  recover  da- 
mages sustained  by  the  plaintiff  while  witness- 
ing the  performances  at  the  Hippodrome  con- 
ducted by  the  defendant.    The  declaration  al- 
leged that  the  defendant  was  possessed  of  a 
horse  of  a  vicious  nature  and  accustomed  to 
kick,  and  that  the  defendant  knowing  the  pre- 
mises exhibited  it  in  certain  feats  of  horseman* 
ship  at  his  establishment  without  having  made 
due  and  proper  arrangements  in  that  behalf. 
On  the  trial  before  Martin,  B.,  at  the  Sittings 
in  Easter  Term  last,  tha^aHegation  that  the 
horse  was  vicious  or  accustomed  to  kick  was 
not  proved,  but  the  learned  Baron  held  there 
remained  a  sufficient  statement  of  a  cause  of 
action,  and  left  to  the  jury  the  question,  whe- 
ther the  defendant  had  made  due  and  proper 
arrangements  for  the  exhibition  generally ;  and 
upon  the  plaintiff  obtaining  a  verdict  with  20/. 
damages,  this  rule  had  been  obtained  to  enter 
a  nonsuit  or  for  a  new  trial. 

E.  James  and  Wordsworth  showed  cause; 
Shee,  S.  L.,  and  Hodgson  in  support. 

The  Court  held,  that  the  declaration  dis- 
closed two  causes  of  action :  one  for  knowingly 
exhibiting  a  vicious  horse,  and  the  other  for 
not  having  made  the  proper  arrangements  for 
the  exhibition  generally,  and  refused  the  rule 
for  a  nonsuit,  but  said  that  ad  the  learned 
Jtidge  was  dissatisfied  with  the  verdict,  there 
might  be  a  new  tnal  on  payment  of  costs. 


J 
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ANALYTICAL.   DIGEST   OF  CASES, 

BBPORTSD  IW  ALL  THE  COURTS* 


®ourti(  of  Squitj. 

[For  the  previous  Sections  of  the  Digest  in 
this  Volume^  see 

Frivy  Counoil:  Appeals,  p.  17. 
Hou8e  of  Lords :  Appeals,  p.  38. 

Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contrlbutories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  165. 

Lunacy,  p.  IBS. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  203. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  286.] 

CONSTRUCTION  OF  STATUTES. 

WINDING-UP   ACTS. 

1.  Winding-up  order  refused,  on  the  ground 
(amongst  others)  that  a  suit  was  pending  for 
the  same  purpose.  In  re  Chester  and  Man- 
Chester  Direct  Railway  Company,  exparte 
Phillipps,  1  Sim.  N.  S.  605. 

2.  A  petition  to  discharge  a  winding-up 
order,  dismissed  with  costs,  on  account  of  de- 
lay in  presenting  it.  In  re  Chepstow,  Glouces^ 
ter  and  Forest  of  Dean  Railway  Company,  ex- 
parte  Mann,  2  Sim.  N.  S.  11. 

3.  Liability  of  the  members  of  a  joint-stock 
company,  —  The  members  of  a  completely 
formed  joint-stock  company  are  not  liable  for 
the  expenses  incurred  in  attempting  to  form  the 
company,  unless  they  have  made  themselres 
liable,  either  expressly  or  impliedly,  after  the 
complete  formation  of  the  company.  Therefore, 
where  the  charges  in  a  solicitor's  bill,  for  busi- 
ness done,  for  the  company,*  before  its  com- 
plete formation,  could  not  be  distinguished 
from  the  charges  for  business  done  subse- 
quently, the  Court  held,  that  the  Master  charged 
with  the  winding  up  of  the  company,  had 
rightly  allowed  the  bill  only  as  a  claim,  with 
liberty  to  the  solicitor  to  bring  such  action  as 
he  might  be  advised.  In  re  Independent  As- 
surance Company,  exparte  Terrell,  2  Sim.  N.  S. 
126. 

4.  Re-hearing  of  appeal  not  limited  /o  21 
days. — ^The  provisions  of  the  Winding-up  Acts, 
1848  and  1849,  limiting  the  presentation  of  an 
appeal  to  the  Lord  Chancellor  to  21  days,  do 
not  apply  to  the  case  of  the  re-hearing  of  such 
an  appeal.  In  re  Direct  Exeter,  Plymouth,  and 
Devonport  Railway  Company,  exparte  Besley,  3 
M'N.  &  G.  287. 

5.  1849.— Company  where  no  shares  allotted, 
— Whether  an  association  or  company,  which 
had  not  proceeded  to  such  a  stage  as  to  render 
any  party  bound  to  take  shares,  and  where  no 


shares  wero  in  fact  allotted,  is  an  assodotioa  or 
company  within  the  meaning  of  the  Act  li  &  U 
Vict.  c.  108.  qutBTs.  In  re  Dired  JS«fter»  Pbf- 
mouik,  and  Ueoonport  BaOmay  Company,  es» 
parte  Besley,  3  M'N.  &  G.  287. 

6.  Order  stayed  on  the  petition  of  the  ^ne* 
tors  on  terms, — ^On  order  had  been  made  to 
wind  up  a  oompauy,  but  no  penon  had  been 
placed  on  the  list  of  contribatories,  and  no 
creditor  had  made  any  claim.  On  the  tp- 
plication  of  directors  (who  were  the  holdcn 
of  6,490  out  of  7»325  shares),  the  consent  of 
the  official  manager  and  the  origioal  petitioaerit 
and  evidence  that  the  remaiaing  ehaies  coold 
not  be  heard  of,  and  that  the  jMtitioiiers  had 
paid,  in  respect  of  liabilities  of  the  eoMpaof, 
more  than  the  amount  of  the  asaets  in  As 
hands  of  the  official  manager^  the  Court  ordosd 
that  amount  to  be  paid  to  the  petilioiiers,  on 
their  undertaking  to  acoooiit  for  it*  and  stayed 
all  proceedings  under  the  winding-up  oraet; 
In  re  Worcester,  Tenbury,  and  Ididhw  RaUmff 
Company,  3  De  G.  Ic  S*  189. 

7.  Affidavit  of  notice  of  application  to  visi 
ttp  company. — ^The  affidavit  of  service  of  ft  pe- 
tition to  wind  up  a  company  under  the  Wind- 
ing-up Acts,  must  state  or  show  that  ths  per- 
son on  whom  it  has  been  served  is  a  member, 
officer,  or  servant  of  the  company ;  and  it  is 
not  sufficient  to  state  that  he  is  a  member  of 
the  provisional  cumpoittee.  In  re  London  sni 
Dublin  Approximation  Railway  Compasy,  9De 
G.  9c  S.  208. 

8.  Preliminary  inquiry  directed,  —  Opon  t 
petition  to  wind  up  a  company  under  the 
Winding-up  Acts,  a  preliminary  inqmrywas 
directed  as  to  the  expediency  of  malcing  die 
order,  although  the  petition  was  unopposed. 
In  re  Great  Eastern  and  Western  Railwof 
Company,  3  De  G.  &  S.  218. 

9.  Improper  case  for  order, -^Cosfs, — ^Where, 
upon  a  petition  fnr  an  order  under  the  Windinjf- 
up  Act,  it  did  not  appear  that  there  existed  any 
debt  or  liability  of  the  company,  or  that  the 
petitioner  had  sustained  or  was  Nkely  to  sustain 
any  loss  in  respect  of  any  debt  of  the  company, 
and  no  assets  were  shown  to  exist,  except  sach 
as  might  arise  by  compelling  the  directors  to 
make  good  monies  expended  by  them  in  pur* 
chasing  shares  to  enhance  the  price  of  them  in 
the  market :  Held,  not  a  proper  case  for  an 
order.  And  the  transactions  complained  of 
having  occurred  five  years  before  the  presenta- 
tion of  the  petition,  and  having  been  the  sob- 
ject  of  an  investigation  and  a  suit  instituted 
four  years  previously,  and  compromised,  and 
also  of  another  petition  which  had  been  aban- 
doned on  a  compromise,  the  new  petition  «u 
dismissed  with  costs.  Exparte  laderwick,  w 
re  Great  Munster  Railway  Company,  3  De  G. 
&  S.  231. 

10.  ProffCtt/ion  qf  order  on  death  ofpeti- 


JikO^al  Diffeit  of  Ca$e9  i  CmrUqfBqmi^. 
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HoHer,  ordered  on  motion  tag9iirte.^rWhwr%  a 
windinf^-up  order  had  been  obtained  by  a  pe- 
titioner who  abandoned  it  upon  •  oooipromise 
with  the  directors,  before  carryinfj^  it  into  the 
Master's  office,  the  Ckiurt  gave  the  prosecution 
of  the  order  to  »  second  petitioner ;  and  on  the 
detthof  eneh  second  petitioner  before  he  had 
taken  any  further  step  in  the  matter,  the  Conrt, 
upon  ao  expirte  motion,  gave  the  carriage  of 
the  order  to  another  skarenc^er.  In  re  Itome, 
B^aei,  and  BaUifmena  BaHway  Company,  ev- 
parte  Baker,  3  De  G.  &  S.  24A. 

II.  Order  not  made  tf  imeafpedieni. — The 
Court  will  not  intenfisre  under  the  Winding«.up 
Acts,  whese  there  are  judicial   grounds  for 

holding  it -not  expedient  to  do  so.    A  joint-  ^,     _ 

stock  banking  company,  established  in  India,  i  provisionally  registered  railway  company,  giv- 
hariag  correspondents  and  liabilities  in  this  j  mg  the  usual  powers  to  the  committee  of  ma* 
coontry,  suspended  payment  in  India,  and  pro-  j  nagement,  the  persons  who  were  parties  to  the 
Medings  had  been  taken  there  by  arrangement  i  agreement  of  the  third  part  covenanted,  that, 
bfltwseB  certain  ahareholdors  in  the  company  i  in  the  event  of  the  application  to  Parliament 
and  some  of  the  creditors»  in  pnrsuance  of:  being  unsuccessful,  they  would  pay  and  dis- 
which  others  of  the  shareholders  were  sued,  (  charge  all  the  costs  and  expenses  which  should 
wko  refused  to  contribute  to  the  payment  of  |  have  been  incurred,  with  a  view  to  the  promo- 
the  debu  according  to  an  assessment  unequally  tion  of  the  undertaking,  and  all  other  costs  and 
made.  A  shareholder  who  was  thus  sued  pe-  charges  of  every  description  incidental  thereto, 
titiooed  ta  have  the  affairs  of  the  company  I  such  costs  and  charges  to  be  assessed  rateably 
woand  up  under  the  Winding-up  Acts ;  but  j  on  the  sums  described  by  them  respectively. 
thcCourW  presuming  on  the  whole  against  the  ,  On  winding  up  the  company  under  the  Wind- 
expediency  of  its  interfering,  declined  to  make  ing-up  Acts,  it  was  alleged  on  behalf  of  some 


The  proceedings  under  the  order  were  carried 
on  actively,  and,  after  much  litigation,  the 
number  ot  persons  remaining  on  the  list  of 
contributories  were  reduced  to  seven,  one  of 
whom,  being  out  of  the  jurisdiction,  was  not 
finally  fixed  as  a  contributory.  In  May,  1861, 
three  of  the  seven  contributories  presented  a 
petition  for  the  discharge  of  the  order,  or  for  a 
stay  of  all  proceedings  under  it :  Held,  that  the 
company  was  within  the  Winding-up  Act,  1848 ; 
and  the  petition  was  dismissed  with  costs.  In 
re  Direct  Exeter,  Plymouth,  and  Devonport 
Railway  Company,  exparte  Woolmer,  3  De  G 
&  S.  117. 

15.  Calls  on  contributories  generally  and  for 
costs  only, — By  the  subscription  contract  of  a 


the  ocd^r,  leaving  those  concerned  to  their  or- 
diotfy  remedies.  In  re  Union  Bank  qf  Cal- 
cutta,  ejBparte  Waison,  3  De  G.  &  S.  253. 

U.  Petitiom  to  wind  np  eon^tany.-^  Reference 
ts  Master  aa  to  the  existence  of  company, 
—Where  the  circumstances  of  the  ease  ren- 
(iered  it  doubifnl  whether  there  ever  had  been 
such  a  company  as  that  sought  to  be  wound 
ap,  the  Court  referred  it  to  the  Master  to  in- 
({Dire  whether  the  alleged  company  ever  ex- 
isted ;  and  if  it  had  existed,  whether  it  was 
ivoper  that  it  should  be  wound  up.  In  re 
^orth  IVestem  Trunk  Railway  Company,  3  De 
G.&S.  260. 

13.  Rifjfht  of  contributories  to  attend  all 
proceedinffs  b^ort  Master,^^ln  winding  up  the 
affairs  of  a  joint*Btock  company  under  the 
Wiading-up  Acts,  the  Master  made  an  order 
that  the  official  manager  should  attend  him 
privately,  for  the  purpose  of  fixing  a  reserved 
bidding  upon  a  sale  of  the  woilu  of  the  com- 
pany, without  giving  notice  to  any  of  the  con- 
tributories. Upon  a  motion  to  discharge  or 
vary  that  order,  held,  that  all  contributories 
were  entitled  to  attend  all  proceedingH  before 
the  Master;  and  the  order  was  discharged. 
/«  re  Imperial  Salt  and  Alkali  Company,  ex- 
parte Slatter,  5  De  G.  &  S.  34. 

14.  IVhat  company  within  the  Acls.-^A  rail 
way  company  had  been  provisionally  registered, 
and  shares  had  been  allotted  in  it,  on  which 
small  deposits  had  been  paid,  but  no  deed  of 
settiesBent  or  parliamentary  contract  was  exe« 
<^edt  and  the  scheme  became  abortive.  In 
Jaaej  \^A9,  the  usual  order  was  miide  to  wind 
up  Ihe  company,  on  the  petition  of  one  of  the 
niambers  of  the,  committee  of  management. 


of  the  contributories,  that  the  managing  com- 
mittee had  received,  by  means  of  the  deposits, 
much  more  than  sufficient  for  the  payment  of 
all  necessary  costs,  charges,  and  expenses  of 
every  description,  and  had  misapplied  consider- 
able sums ;  but  it  did  not  appear  that  proceed- 
ings to  enforce  the  alleged  liabilities  of  the 
members  of  the  committee  would  be  attended 
with  any  immediate  beneficial  result ;  Held, 
that,  until  some  proceedings  had  been  taken 
before  the  Master,  to  ascertain  and  enforce 
these  liabilities,  a  call  ought  not  to  have  been 
made  on  the  contributories  generally,  for  pay- 
ment of  the  debts  proved  against  the  company, 
and  of  the  costs  mcurred  by  the  official  ma- 
nager in  the  prosecution  of  a  suit,  and  in 
the  defence  of  an  action  under  the  sanction  of 
the  Master,  and  generally,  under  the  winding- 
up  order. 

Proceedings  for  the  above  purpose  were  con- 
sequently commenced  before  the  Master. 
While  they  were  in  the  course  of  prosecution, 
a  call  was  made  by  him  on  the  contributories 
generally,  to  provide  a  fund  for  (layment  of  the 
above  costs  merely:  Held,  that  the  call  had 
been  properly  made.  In  re  London  and  Bir^ 
mingkam  Extension,  and  Northampton,  Da^ 
ventry,  Leamington,  and  IVarwick  Railway 
Company,  exparte  Gay,  5  De  G.  &  S.  122. 

16.  Provisional  committee-man,  —  Allotment 
and  acceptance  of  shares,-^UpfiU's  cose, — A 
member  of  a  provisional  committee  of  an  abor- 
tive railway  company  wrote,  in  answer  to  an 
inquiry  by  Che  secretary  what  shares  he  pro- 
posed to  take^  thus :—  "  1  have  made  applica- 
tion for  50  shares,  and  as  a  member  of  the 
provisional  committee,  I  shall  be  obliged  if 
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you  will  allot  them  to  me."  It  did  not  anpear 
that  any  shares  were  in  fact  allotted  to  him : 
Held,  distinguishing  this  case  from  UpJUi's 
ease  (2  H.  of  L.  Cas.  674),  that  the  name  of 
the  member  of  the  provisional  committee  had 
been  properly  struck  out  of  the  list  of  contri- 
butories.  la  re  Brighton,  Lewes,  and  Tun- 
bridge  Wells  Direct  Railway  Company,  exparte 
Conway,  5  De  G.  &  S.  150. 

17.  Contributory,  —  Provisional  committee- 
tnan, — T.,  a  member  of  a  proTisional  committee 
of  an  abortive  railway  scheme,  attended  a  meet- 
ing of  that  committee,  at  which  a  committee 
of  management  was  appointed,  who  incurred 
debts  wmch  the  funds  ot  the  company  were  in- 
sufficient to  pay.  At  a  subsequent  meeting  of 
the  provisional  committee,  at  which  T.  at- 
tended, the  committee  of  management  re- 
ported, that  they  had  incurred  such  debts; 
and  that,  accormng  to  an  opinion  taken,  all 
the  members  of  the  provisional  committee 
were  liable  for  the  debts  so  incurred :  when 
resolutions  were  passed  adopting  the  report, 
and  arranging,  by  a  rateable  contribution,  for 
payment  of  the  debts.  T.  was  at  such  meet- 
ings appointed  a  member  of  a  finance  com- 
mittee to  arrange  for  the  payment  of  the  debts 
of  the  company,  and  was  active  in  such  com- 
mittee, ana  he  contributed  several  sums  to- 
wards liquidating  the  debts.  The  Master,  in 
winding  up  the  affairs  of  the  company  under 
the  Winding-up  Acts,  placed  T.'s  name  on  the 
list  of  contributories :  Held,  that  T.  was  not  a 
contributory. 

Held,  also,  that  the  conunittee  of  manage- 
ment was  a  body  of  persons  acting  for  them- 
selves independently,  and  not  as  agents  for  or 
on  behalf  of  the  provisional  committee ;  and 
that  the  committee  of  management  was  the 
committee  of  the  intended  company,  and  not 
of  the  provisional  committee.  In  re  Direct 
Exeter,  Plymouth,  and  Devonport  Railway 
Company,  exparte  Tanner,  5  De  G.  &  S.  182. 

Case  cited  in  the  judgment :  Exparte  Besley,  3 
M'N.&G.309. 

18.  Insolvent  company, — Temporary  difficul- 
ties,— Where  a  company  is  insolvent,  and  has 
been  getting  worse,  it  is  no  answer  to  an  appli- 
cation to  wind  it  up  to  say,  that  the  difficulties 
are  temporary,  and  that  tiiere  is  hope  of  more 
prosperous  times.  In  re  Norwich  Yam  Com* 
pony,  12  Beav.  366. 

19.  Staying  proceedings  in  a  suit. — Pending 
a  suit  by  the  shareholders  against  the  directors 
of  a  joint-stock  company,  one  of  the  defend- 
ants obtained  an  order  under  the  11  &  12  Vict. 
c.  45,  for  winding  up  the  affairs  of  the  com- 
pany. Some  time  afterwards,  the  plaintiffs 
moved  that  all  further  proceedings  in  the  suit 
might  be  stayed,  until  the  affairs  of  the  com- 
pany had  been  wound  up  under  the  order. 

The  Court  refused  the  motion  with  costs. 
Decks  V,  Stanhope;  Deeks  v.  Bebb,  1  Sim. 
N.  S.  439. 

20.  Costs  of  appeal, — Discretion  qf  Court, — 
The  general  rule  of  practice  of  the  Court  of 


Chancery,  by  which  a  successful  appelluit  ii 
not  allowed  the  costs  of  his  appeal,  does  not 
apply  to  proceedings  under  the  Winding-ap 
Acts,  but  the  costs  of  all  the  proceedings  are  in 
the  discretion  of  the  Court.  In  re  North  vf 
England  Joint-Stock  Banking  Company,  «- 
parte  Hall,  I  De  G.,  M'N.  &  G.  1. 

21.  Payment  of  costs  by  oJUcial  manager  to 
successful  appellant. — In  a  case  where  the  olS- 
cial  manager  succeeded  before  the  Master,  on 
appeal  before  the  Vice-Chancellor,  in  obtainiog 
the  name  of  a  party  to  be  included  in  the  list 
of  contributories;  but  these  decisions  were  ulti- 
mately reversed  by  the  Lord  Chancellor,  tfaa 
costs  of  all  the  proceedings,  including  the  costs 
of  the  appeals,  and  in  the  Master's  office,  wen 
ordered  to  be  paid  by  the  official  manager  to 
the  party  sought  to  be  charged.  In  re  North 
of  England  Joint-Stock  Banking  Company,  tO' 
parte  HaU,  1  De  G.  M'N.  &  G.  1. 

22.  Right  of  contributory  to  attend  proceed^ 
ings. — A  contributory  to  a  joint-stock  oompany 
had  required,  under  the  37th  sect,  of  the  Joint- 
Stock  Companies'  Winding-up  Act,  1848,  to 
have  notice  of  all  proceedings  before  the  Mas- 
ter in  the  matter  of  the  company.  The  official 
manager  being  about  to  submit  to  the  Master 
proposals  for  the  sale  of  the  works  of  the  com- 
pany, and  for  .a  reserved  bidding,  it  was  stated 
that  the  solicitor  who  had  attended  for  the  con- 
tributory was  the  solicitor  of  persons  desiring 
to  purchase  the  works,  and  might,  if  he  wen 
allowed  to  attend,  make  use  of  the  information 
which  he  would  thereby  acquire  to  the  prgu- 
dice  of  the  estate :  Held,  that  the  Master  ^-as 
not  justified  in  ordering  that  the  official  mana- 
ger  should  attend  him  in  private,  on  the  matter 
of  the  resented  bidding.  In  re  Imperial  Salt 
and  Alkali  Company,  exparte  Slatier,  1  De  G., 
M*N.  &  G.  64. 

23.  Joint-stock  company. — Powers  qf  com- 
mittee, —  Previously  to  the  passing  of  the 
Winding-up  Act,  1848,  a  joint-stock  company 
was  dissolved  under  provisions  contained  for 
that  purpose  in  the  deed  of  settlement  of  tbe 
company,  and  a  committee  was  appointed  for 
winding  up  its  affairs.  Fmding  it  impossible 
to  do  this  in  the  then  existing  state  of  the  lav, 
the  committee  incurred  a  considerable  bill  of 
costs,  in  attempting,  through  their  solicitor,  to 
get  the  public  Acta  of  Parliament,  which  at 
that  time  were  being  brought  forward,  made 
applicable  to  the  case  of  the  company,  and 
finally  in  urging  forward  the  passing  of  tbe 
Winding-up  Act  itself.  On  .the  passing  of 
that  Act  an  order  was  obtained  for  winding  up 
the  company,  llie  committee  then  claimed  to 
be  paid  out  of  the  assets  of  the  company  tbe 
amount  of  their  solicitor's  bill  of  costs,  but 
this  claim  was  disallowed,  on  the  ground  that 
the  matters  in  respect  of  which  the  costs  were 
incurred  were  beyond  the  power  of  the  com- 
mittee. In  re  St,  George  Steam  Packet  Com' 
pony,  exparte  Cropper,  1  De  G.,  M'N.  &  G. 
147. 
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E£LATION  BETWEEN  THE  BIB 
AND  ATTORNEYS. 

LAW  AMJBNiuisinr  socisty's  RSrORT. 

TsE  importance  of  the  Law  Amendment 
Society  ana  its  influence  on  the  Legislature 
and  the  puUia  haYe  beooine*  in  the  pbraae 
of  the  daj»  "  ft  great  ikot."  It  ia  to  be  la- 
mested,  however^  that  a  Sodeljr  w  oonsti* 
toted  should  be  sometimM  found  to  ooun- 
tenance,  bj  !t^  suggestions,  schemes,  fthe 
fulfilment  of  which  are  not  generally  felt  to 
be  parUcalarly  well  calculated  to  elevate  the 
character  of  the  Legal  Profession  or  to  pre- 
serve it  in  its  iotegnty. 

In  the  ammal  report  of  the  Council  of  the 
Society  lately  published  in  the  colanos  of 
the  daily  newspapers,  we  find  the  subjeet  of 
the  relations  between  the  Bar,  Attorneys, 
and  CHents,  adverted  to,  amongst  those 
which  occupied  an  important  share  of  the 
attention  of  the  Society  during  the  past 
year.  The  question,  it  ^eems,  was  brought 
uader  the  notice  of  the  Society  by  a  report 
which,  it  is  said,  received  *'muob  oonsi* 
deration,'^  and  as  to  whieh  the  following 
solutions  were  eventually  adopted  t-^ 

"That  »ny  practice  which  has  a  tendency  to 
preveDt  the  public  from  obtaining  the  assistance 
of  couQsct  except  through  the  compulsory  in- 
tervention  of  an  attorney,  should  be  discon- 
tinued. 

'*That  so  much  of  the  Qlst  section  of  the 
Act,  9  &  10  Vict  c.  95,  as  prevents  a  barrister 
^om  advocating  the  causes  of  suitors  in  the 
Coonty  Courts,  unless  instructed  by  an  attor- 
ney, should  be  repealed." 

The  important  considerations  involved  in 
those  resolutions,  are  alluded  to  in  the  fol- 
lowing paragraph  of  the  report ; — 

"The  latter  resolution  has  now  been  adopted 
by  both  Houses  of  Parliament,  which  by  a  Bill 
of  this  Seaaion  for  extending  the  jurisdiction  of 
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the  County  Courts,  has  repealed  this  clause  of 
the  former  Act.  It  will  be  for  the  Bar  to  ccrn- 
nder,  whether  it  will  act  on  the  first  of  the  above 
resobttionSf  which  it  has  power  to  do  if  it  shoM 
see  fit,  and  should  the  occasion  require  •//* 

It  will  be  observed,  that  the  sentence  last 
cited  does  not  contain  any  actual  recom- 
mendation, that  the  Bar  should  act  upon 
the  principle  embodied  in  the  first  resolu- 
tion, and  afford  their  *'  services  "  to  clients 
without  the  intervention  of  an  attorney. 
The  suggestion  is  more  mischievous,  because 
it  does  not  assume  the  shape  of  a  direct  re- 
commendation. If  the  members  of  the 
Junior  Bar  were  to  b%  explicitly  advised, 
that  they  should  henceforth  trample  under 
foot  the  established  etiquette  of  the  Profes- 
sion, and  endeavour  to  unite  the  hitherto 
distinct  functions  of  Counsel  and  Attorney, 
besides  being  ingenuous  and  straightforward, 
the  recommendation  could  not  fail  to  be  ac- 
companied with  some  explanation  as  to  the 
conditions  under  which  it  should  be  adopted, 
the  considerations  under  whish  it  was  offered, 
and  the  consequences  expected  to  follow 
from  it.  But  here  it  is  announced  that  the 
Society,  by  a  formal  resolution  determined 
that  the  practice  of  Counsel  requiring  the 
intervention  of  an  Attorney  should  be  dis- 
continued ;  and  theu  the  Bar  is  reminded, 
that  it  has  power  to  act  upon  this  resolution 
if  it  will/  Did  the  Council  of  the  Law 
Amendment  Society,  when  they  sanctioned 
the  Report  presented  in  their  name,  desire 
that  the  Bar  should  act  upon  the  resolution 
previously  agreed  to,  and  by  so  doing  set 
at  defiance  the  wishes,  and  falsify  the 
predictions  of  those  members  of  the  House 
of  Peers  who  advocated  the  repeal  of  the 
91  at  section  of  the  County  Courts  Act? 
The  passage  cited  from  the  report  is 
vague  and  undecided,  but  it  justifies  the 
suspicion  that  those  who  penned  it  were 
willing  to  encourage,  the  Junior  Bar  to  in- 
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vade  the  province  of  the  Attorneys,  whilst 
they  were  also  anxious  to  avoid  the  respon- 
sibility of  advising  a  course  of  proceeding 
so  much  at  variance  with  the  avowed  senti- 
ments of  the  acknowledged  heads  of  the 
Profession — ^in.short-— that  they  were  willing 
to  wound  and  yet  afraid  to  stnke  tlie  blow  ! 

No  one  can  doubt  how  the  passage  will 
be  understood  by  those  f^ho  are  impatient 
to  unite  in  their  own  persons  the  functions 
of  Barrister  and  Attorney.  The  extracts 
published  in  our  last  Number  (p.  271), 
from  the  Law  Review,  a  work  which  ably 
and  faithfully  represents  the  opinions  and 
promotes  the  views  of  the  Law  Amend- 
ment Society,  indicate  unmistakably  the  uses 
which  a  portion  of  the  Bar  are  disposed  to 
make  of  the  concession  granted  by  the  Le- 
gislature, upon  the  distinct  understanding 
that  it  was  not  to  be  made  the  pretext  for 
any  departure  from  the  established  usage 
of  the  Profession. 

No  apology  can  be  necessary  for  bringing 
this  topic  prominently  and  repeatedly  be- 
fore our  readers.  The  honour  and  charac- 
ter of  the  Profession  will  be  better  consulted 
by  preventing  irregularities  than  by  con- 
demning or  even  correcting  them  after  they 
have  been  committed.  It  is  at  the  outset — 
before  an  unseemly  rivalry  has  commenced 
between  the  Junior  Bar  and  the  Attorneys 
— that  it  is  desirable  to  obtain  the  opinion 
of  all  branches  of  the  Profession  upon  the 
propriety  and  expediency  of  a  course  clearly 
contemplated  by  some  of  its  members.  So 
far  as  it  can  be  ascertained,  it  is  understood 
to  be  the  private  opinion  of  nearly  every  man 
of  standing  and  position  in  the  Profession, 
that  the  interests  of  the  Junior  Bar  and  of 
the  Attorneys — and  what  is  still  more  im- 
portant, the  interests  of  the  Public — will  be 
best  promoted  by  Barristers  and  Attorneys 
continuing  to  confine  themselves  strictly  to 
their  legitimate  and  distinct  province.  All 
that  is  required  is  an  explicit  declaration  of 
that  opinion  so  that  it  may  be  universally 
imderstood.  It  is  matter  for  regret  that 
the  report  of  the  Law  Amendment  Society 


has  been  framed  in  terms  so  equivocal  as  to 
admit  of  being  cited  as  an  autnority  on  the 
opposite  side. 


NEW  STATUTES  EFFECTING  ALTR 
IIATIONS  IN  THE  LAW. 

ikcl08urb  of  lands. 

15  Vict.  c.  2. 

An  Act  to  authorise  the  Incloenre  of  ceitua 
Lands,  in  pursuance  of  the  Seventh  Annwd 
and  also  of  a  Special  Report  of  the  Inclo«H% 
CommiBsioners  for  England  and  Wales. 
\20th  AprU,  1852.] 

Whereas  the  Inclosure  Commissioners  for 
England  and  Wales  have,  in  pursuance  of  the 
Act  ])a88ed  in  the  Session  of  Parliament  holden 
in  the  8  &  9  Vict.  c.  118,  issued  provisional 
orders  for  and  concerning  the  several  proposed 
Inclosurea  mentioned  in  the  first  Schedule  to 
this  Act,  and  have,  in  the  Seventh  Annoal 
General  Report  of  their  proceedings,  certified 
their  opinion  that  such  inclosures  would  be 
expedient ;  but  the  same  cannot  be  proceeded 
with  without  the  authority  of  Parliament:  And 
whereas,  before  the  date  of  the  said  Annual 
General  Report,  the  said  Inclosure  Commis- 
sioners issued  their  provisional  order  for  and 
concerning  the  proposed  inclosure  mentioned 
in  the  second  Schedule  to  this  Act,  and  the 
requisite  consents  thereto  had  been  given,  but 
the  said  Commissioners  had  not  received  infor- 
mation of  such  consents  having  been  so  given 
at  the  time  of  making  their  said  report :  And 
whereas  the  said  Commissioners  have,  by  a 
special  report,  certified  their  opinion  that  such 
last-mentioned  proposed  inclosure  would  be 
expedient ;  but  tne  same  cannot  be  proceeded 
with  without  such  authority :  Be  it  enacted, 

1 .  That  the  said  several  proposed  inclosures 
mentioned  in  the  Schedules  to  this  Act  be  pro- 
ceeded with,  and  as  respects  the  proposed  in- 
closure mentioned  in  the  second  Schedule  to 
this  Act,  in  the  same  manner  as  if  the  expedi- 
ency of  such  inclosure  had  been  certified  by 
the  Commissioners  in  their  said  Annual  Ge- 
neral Report. 

2.  And  be  it  enacted.  That  in  citing  this  Act 
in  other  Acts  of  Parliamtent,  and  in  legal  in- 
struments, it  shall  be  sufficient  to  use  the  Ex- 
pression *'  The  Annual  Inclosure  Act,  1852/' 


SCHEOULB8  TO  WHICH  THB  ACT  REFERS. 

First  Schedule, 

Inclosures. 

County. 

Date  of  Pfovisioniil  Order. 

The  Wastes  of  the  several  Manors  of  Ma- 
firor  and  Red  wick,  Duram  and  Ra^land, 
Magor  and  Green  Moor,  Salisbury  and 
Magor-le-Green  Moor,  and  Redwick    . 

Broomsgrove  and  Upton  Warren     . 

Fulshaw 

^Monmouth  . 

Worcester 

Chester  •        •        •        . 

nth  October,  1650. 

24th  June,  1851. 
17th  July,  1851. 
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loclosares. 


Seal        .        .        . 

Hartwith  High  Pasture 

Nantglvn         .        • 

West  End  Down     • 

Clewelsy 

Bettws  Hills    . 

Winterborne  Gunner 

Waunmeirws  . 

Trowle  Common 

Upbam    . 

Aflterton .        • 

Eacbwick  Common 

Billioge  . 

Thorpe  by  Water 

The  Waste  of  the  Manor  of  Ruthin  in  the 
Parishes  of  Llanfsurdyffryn  Ciwyd,  LJan- 
elidan,  Derweo^  Efenechtyd,  Clocaenog, 
and  Gyfiylliog 


County. 


Surrey     • 

York       . 

Denbigh 

Southampton 

Salop 

Salop 

Wilts      . 

Carmarthen 

Wilts       . 

Southampton 

Salop 


Nortbamberland 
Lancaster 
Rutland  . 

[.Denbigh 


Date  of  Provisional  O  rder. 


24th  June,  1851. 
4th  July,  1851. 
28th  August,  1851. 
24th  September,  1851. 
24th  June,  1851. 
24th  June,  1851. 
21  St  November,  1851. 
3rd  September,  1851. 
23rd  January,  1852. 
23rd  January,  1852. 
6th  December,  1851. 
23rd  January,  1852. 
8th  January,  1852. 
21st  October,  1851. 

8th  January,  1852. 


Second  Schedule. 

loelosure. 

County. 

Date  of  Provisional  Order. 

Urishay  Common 

Hereford 

4th  July,  1861. 

patent  law  amendment. 
15  &  16  Vict.  c.  83. 

Certain  persons  constituted  Commission- 
ers of  Patents  for  Inventions,  three  of 
whom  may  act,  the  Chancellor  or  Master  of 
the  Rolls  being  one;  s.  1. 

Seal  of  the  Commissioners ;  s.  2. 

Power  to  Commissioners  to  make  rules 
and  regulations,  which  shall  be  laid  before 
Parliament.  Commissioners  to  report  an- 
nually to  Parliament ;  s.  3. 

Treasury  to  provide  offices  ;  s.  4. 

Commissioners,  with  consent  of  the  Trea- 
sury, to  appoint  clerks,  &c. ;  s.  5. 

Petition  and  declaration  to  be  accompanied 
with  a  provisional  specification ;  s.  6. 

Every  application  to  be  referred  to  one 
of  the  law  officers ;  s.  7. 

The  provisional  specification  to  be  referred 
to  the  law  officer  who,  if  satisfied,  may  eive 
a  certificate  of  his  allowance,  which  shaU  be 
filed;  s.  8. 

Inventor  may  deposit,  in  lieu  of  a  pro- 
visional specification,  a  complete  specifica- 
tion, such  deposit  to  confer  for  a  limited 
time  the  like  rights  as  letters  patent ;  s.  9. 

Letters  patent  granted  to  the  first  in- 
Tentor  not  to  be  invalidated  by  protection 
obtained  in  fraud  of  the  first  inventor ;  s. 
10. 

Commissioners  to  cause  protections  to  be 
advertised;  s.  11. 


Application  for  letters  patent  to  be  ad- 
vertised, and  also  oppositions  to  the  same  ; 

12. 

Specification  and  objections  to  be  referred 
to  law  officer ;  s.  13. 

Power  to  law  officer  to  order  by  or  to 
whom  costs  shall  be  paid ;  s.  14. 

Power  to  law  officer  to  cause  a  warrant  to 
be  made  for  sealing  of  letters  patent.  Chan- 
cellor to  have  same  powers  in  respect  to 
warrant,  &c.,  as  he  now  has.  Writ  of  scire 
facias;  s.  15. 

Nothing  to  affect  the  prerogative  of  the 
Crown  in  granting  or  withholding  grant  of 
letters  patent ;  s.  16. 

Letters  patent  to  be  made  subject  to 
avoidance  on  nonfulfilment  of  certain  con- 
ditions; 8.  17- 

Letters  patent  issued  under  the  Great  Seal 
to  be  valid  for  the  whole  of  the  United 
Kingdom,  the  Channel  Islands,  and  the  Isle 
of  Man.  Nothing  to  give  effect  to  any 
letters  patent  granted  in  any  colony ;  s.  18. 

No  letters  patent  to  be  issued  after  3 
months  from  the  date  of  warrant ;  s.  19. 

No  letters  patent  (except  in  lieu  of  those 
lost,  &c.),  to  DC  issued  after  expiration  of 
protection  given  by  this  Act ;  s.  20. 

Letters  patent  may  be  granted  to  personal 
representatives  of  the  appUcant  during  the 
term  of  protection,  or  within  three  months 
after  applicant's  decease ;  s.  21. 

s  2 
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If  letters  patent  be  destroyed  or  lost, 
other  letters  patent  may  be  issued  ;  s.  22. 

Letters  patent  may  be  dated  as  of  the  day 
of  the  application ;  s.  23. 

Letters  patent,  where  antedated^  to  be  of 
the  same  raiidity  as  if  sealed  on  tiie  day  of 
the  date  ;  s.  24. 

Letters  patent  obtained  in  United  King- 
dom for  patented  foreign  inventions  not 
to  continue  in  force  after  the  expiration  of 
the  foreign  patent;  s.  25. 

Letters  patent  not  to  prevent  the  use  of 
inventions  in  foreign  ships  resorting  to  Bri- 
tish ports ;  except  ships  of  foreign  states 
in  whose  ports  British  ships  are  prevented 
from  using  foreign  inventions ;  s.  26. 

Specifications  to  be  filed  instead  of  being 
enrolled ;  s.  27. 

Specifications,  &c.,  to  be  filed  in  such 
office  as  Lord  Chancellor  shall  direct.  As 
to  filing  extra  copies  of  drawings  ;  s.  28. 

Copies  of  specifications  to  he  open  to  in- 
pection  at  office  of  Commissioners,  and  at 
Edinburgh  and  Dublin  ;  s.  29. 

Specifications  and  other  documents  to  be 
printed  and  published.     As  to  presenting 
copies  of  publications  to  public  libraries, 
'  &c. ;  8.  30. 

Enrolments,  &c.,  may  be  removed  to  the 
ofiioe  for  specifications ;  s.  31. 

Commissioners  to  cause  indexes  to  be 
made  to  old  specifications,  &c. :  soch  spe 
cifications,  &c.,  may  be  printed  and  pub- 
lished ;  s.  32. 

Copies  of  specifications,  &c,,  as  printed 
by  Queen's  printers  to  be  evidence ;  s.  33. 
Register  of  patents  to  be  kept ;  s.  34. 
A  register  of  proprietors  to  be  kept  at  the 
office  for  filing  specifications  ;  s.  35. 

Power  for  more  than  twelve  persons  to 
have  a  legal  interest  in  letters  patent ;  s.  36. 
Falsification  or  forgery  of  entries  a  mis- 
demeanor ;  s.  37. 

Entries  may  be  expunged ;  a.  38. 
Provisions  of  5  &  6  W.  4,  c.  83,  and  ©f 
7  &  8  Vict.  c.  69,  as  to  disclaimers  and 
memoranda  of  alterations  to  apply  to  pa- 
tents under  this  Act.  Applications  for  dis- 
claimers and  caveats  to  be  at  office  of  Com- 
missioners ;  s.  39. 

Provisions  of  5  &  6  W.  4,  c.  83,  2  &  3 
Vict.  c.  67,  and  7  &  8  Vict.  c.  69,  as  to 
confirmation  and  prolongation,  to  apply  to 
patents  under  this  Act ;  s.  40. 

In  actions  for  infringement  of  letters 
patent,  particulars  to  be  delivered  and  no 
evidence  allowed  not  mentioned   therein; 

8.41. 

Courts  of  Common  Law  may  grant  in- 
junction, inspection,  or  aocouBt,  in  case  of 

infringement ;  s.  42. 


Particulars  to  be  regarded  in  taxation  of 
costs ;  s.  43. 

Payments  and  stamp  duties  on  letters 
patent  to-  be  as  in  schedule  ;  8.  44. 

Duties  to  be  nnder  management  of  Com* 
missioners  of  Inland  Revenue ;  s.  45. 

All  monies  received  to  be  paid  to  the 
Consolidated  Fund  ;  s.  46. 

Not  to  prevent  payment  of  fees  to  law 
officers  in  cases  of  opposition,  &c. ;  s.  47. 

Fees  and  salaries  of  officers ;  s.  48. 

Sums  ibr  defraying  salaries  and  expenses 
under  this  Act  to  be  paid  out  of  monies  to 
be  provided  by  Parliament ;  s.  49. 

Power  to  Treasury  to  grant  compensa- 
tion to  persons  affected  by  this  Act ;  s.  50. 

Account  of  salaries,  fees,  and  compensa- 
tion allowances  to  be  laid  before  Parlia- 
ment ;   s.  5 1 . 

Not  to  extend  to  patents  applied  for  be- 
fore commencement  of  Act ;  s.  52. 

As  to  letters  patent  granted  before  com- 
mencement of  this  Act  for  England,  Scot- 
land, or  Ireland ;  s.  53. 

Forms  in  schedule  may  be  used ;  s.  54. 

Interpretation  ofternis ;  s.  55. 

Short  title  ;  s.  56. 

Commencement  of  Act  (from  1st  Octo- 
ber, 1852);  s.  57. 

The  following  are   the  sections  of  the 
Act:— 
An  Act  for  amending  the  Law  for  granting 

Patents  for  Inventions,     [let  Jtiiy,  1852.] 

Whereas  it  is  expedient  to  amend  the  law 
concerning  letters  patent  for  inventions :  Be  it 
enacted  as  follows : 

1.  llie  Lord  Chancellor,  the  Master  of  the 
Rolls,  her  Majesty*s  Attorney- General  for  Eng« 
land,  her  Majesty's  Solicitor^General  for  Eofr* 
land,  the  Lord  Advocate,  her  Majesty's  Sc^ici- 
tor-General  for  Scotland,  her  Majesty's  Attor- 
ney-General for  Ireland,  and  her  Majesty's  SoU- 
citoi^General  for  Ireland,  for  the  time  Mdk  re- 
spectively, together  with  such  other  person  or 
persons  as  may  be  from  time  to  time  appointed 
by  her  Majesty,  as  hereinafter-raeniioned,  shall 
be  Commissioners  of  patents  for  inventions; 
and  it  shall  be  lawful  for  her  Majesty  from 
time  to  time,  by  warrant  under  her  Royal  Sign 
Manual,  to  appoint  such  other  person  or  per- 
sons as  she  may  think  fit  to  be  a  CommissioDer 
or  Comroissioaers  as  aforeaaid;  and  eveiy 
person  so  appointed  &liaU  continue  such  Com- 
missioner daring  her  Ma)esty's  pleasure;  and 
all  the  powers  hereby  vested  in  the  Commis- 
sioners may  he  exercised  by  any  three  or  more 
of  them,  the  Lord  Chancdlor  or  Master  of  the 
Rolla  being  one. 

3.  It  shall  be  lawful  for  the  ComflBiMNicrs  to 
cause  a  seal  to  he  made  for  the  purposes  of  ibis 
Act,  and  frott  time  to  tlsse  to  vary  such  seal, 
and  to  cause  to  be  sealed  therewith  all  the  war- 
rants for  letters  patent  under  this  Act,  and  all  in- 
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strainento  and  copies  proceeding  from  the  office 
of  the  Commissioiiers,  and  all  Uourtt,  Judges, 
uid  other  persons  whomsoever,  shall  take  no- 
tice of  such  sealf  and  receive  impressions  thereof 
in  evidence,  in  like  manner  as  impressions  of 
the  Great  Seal  are  received  in  evidence,  and 
shall  also  take  notice  of  and  receive  in  evidence, 
without  further  proof  or  production  of  the  ori- 
nnals,  all  copies  or  extracts^  certified  under 
the  seal  of  the  said  office^  of  or  from  documents 
deposited  in  such  office. 

3.  It  shall  be  lawful  for  the  Commission- 
ers from  time  to  time  to  make  stich  rules 
and  regulations  (not  inconsistent  with  the  pro- 
visions of  this  Act)  respecting  the  business  of 
their  office,  and  all  matters  and  things  which 
under  the  provisions  herein  contained  are  to  be 
under  their  control  and  direction,  as  may  ap* 
pear  to  them  necessary  and  expedient  for  the 
porposes  of  this  Act ;  and  all  such  rules  shall 
be  laid  before  both  Houses  of  Parliament  mth- 
in  14  days  after  the  making  thereof,  if  Parlia- 
ment be  sitting,  and  if  Parliament  be  not  sitting, 
then  within  U  davs  after  the  next  meeting  of 
Parliament ;  and  the  Commissioners  shall  cause 
a  report  to  be  laid  annually  before  Parliament 
of  all  the  proceedings  under  and  in  pursuance 
of  this  Act. 

4.  It  shall  be  lawful  for  the  Commissioners 
of  her  Majesty's  Treasury  to  provide  and  ap- 
point from  time  to  time  proper  places  or  build- 
ings for  an  office  or  offices  tor  the  purposes  of 
this  Act. 

5.  It  shall  be  lawful  for  the  Commissioners, 
with  the  consent  of  the  Commissioners  of  the 
Treasury,  from  time  to  time  to  appoint  for  the 
purposes  of  this  Act  such  clerks  and  officers  as 
the  Commissioners  may  think  proper ;  and  it 
shall  be  lawful  for  the  Commissioners  from 
time  to  time  to  remove  any  of  the  clerks  and 
officers  so  appointed. 

6.  Every  petition  for  the  grant  of  letters  pa- 
tent for  an  invention,  and  the  declaration  re- 
quired to  accompany  such  petition,  shall  be 
left  at  the  office  of  the  Commissioners,  and 
there  shall  be  lefl  therewith  a  statement  in 
writing,  hereinafter  called  the  provisional  spe- 
cification, signed  by  or  on  behalf  of  the  appli 
cant  for  letters  patent,  describing  the  nature  of 
the  said  invention ;  and  the  day  of  the  delivery 
of  every  such  petition,  declaration,  and  pro- 
visional specification  shall  be  recorded  at  the 
said  office,  and  endorsed  on  such  petition,  de- 
claration, and  provisional  specification,  and  a 
certificate  thereof  given  to  such  applicant  or 
his  agent ;  and  all  such  petitions,  declarations, 
and  orovisional  specifications  shall  be  pre- 
servea  in  such  manner  as  the  Commissioners 
niay  direct^  and  a  registry  thereof  and  of  all 
proceedings  thereon  kept  at  the  office  of  the 
Commissioners. 

7*  Every  application  for  letters  patent  made 
under  this  Act  shall  bs  referred  by  the  Com- 
missKMiers,  according  to  such  regulations  as 
they  may  think  fit  to  make,  to  one  of  the  law 
officers. 

8.  llie  provisional  specification  shall  be  re- 
feired  to  the  law  officer,  who  shall  be  at  liberty 


to  call  to  his  aid  such  scientific  or  other  person 
as  he  may  think  fit,  and  to  cause  to  be  paid  to 
such  person  by  the  applicant  such  remunera* 
tion  as  the  law  officer  shall  appoint;  and  if 
such  law  officer  be  satisfied  that  the  provisional 
specification  describes  the  nature  of  the  inven- 
tion, he  shall  allow  the  same,  and  give  a  certi- 
ficate of  his  allowance,  and  such  certificate 
shall  be  filed  in  the  office  of  the  Commis- 
sioners, and  thereupon  the  invention  therein 
referred  to  may,  during  the  term  of  six  months 
from  the  date  of  the  application  for  letters 
patent  for  the  said  invention,  be  used  and  pub- 
lished without  prejudice  to  any  letters  patent 
to  be  granted  for  the  same,  and  such  protection 
from  the  consequences  of  use  and  publication 
is  hereinafter  referred  to  as  provisional  protec- 
tion :  Provided  always,  that  in  case  the  title  of 
the  invention  or  the  provisional  specification  be 
too  large  or  insufficient,  it  shall  oe  lawful  for 
the  law  officer  to  whom  the  same  is  referred  to 
allow  or  require  the  same  to  be  amended. 

9.  I'he  applicant  for  letters  patent  for  an  in- 
vention, instead  of  leaving  with  the  petition 
and  declaration  a  provisional  specification  as 
aforesaid,  may,  if  he  think  fit»  file  with  the 
said  petition  and  declaration  an  instrument  in 
writing  under  his  hand  and  seal  (hereinafter 
called  a  complete    specification),  particularly 
describing  and  ascertauning  the  nature  of  the 
said  invention,  and  in  what  manner  the  same 
is  to  be  performed,  which  complete  specifica- 
tion shall  be  mentioned  in  such  aeclaration,  and 
the  day  of  the  delivery  of  every  such  petition, 
declaration,  and  complete  specification  shall  be 
recorded  at  the  office  of  the  Commissioners, 
and  endorsed   on   such   petition,   declaration, 
and  specification,  and  a  certificate  thereof  given 
to  such  applicant  or  his  agent,  and  thereupon, 
subject  and  without  prejudice  to  the  provisions 
hereinafter  containeo,  the  invention   shall  be. 
protected  under  this  Act  for  the  term  of  six 
months  from  the  date  of  the  applicauon,  and 
the  applicant  shall  have  during  such  term  of 
six  months  the  like  powers,  rights,  and  privi- 
leges as  might  have  been  conferred  upon  him 
by  letters  patent  for  such  invention,  issued 
under  this  Act,  and  duly  sealed  as  of  the  day 
of  the  date  of  such  application ;   and  during 
the  continuance  of  such  powers,  rig[bt8,  and 
privileges  under  this  provisions,  such  mvention 
may  be  used  and  published  without  prejudice 
to  any  letters   patent  to  be  granted  for  the 
same ;  and  where  letters  patent  are  granted  in 
respect  of  such  invention,  then  in  lieu  of  a 
condition  for  making  void  such  letters  patent 
in  case  such  invention  be  not  described  and 
ascertained  by  a  subsequent  specification,  such 
letters  patent  shall  be  conditioned  to  become 
void  if  such  complete  specification,   filed   as 
aforesaid,  does  not  particularly  describe  and 
ascertain  the  nature  of  the  said  invention*  and 
in  what  manner  the  same  is  to  be  performed ; 
and  a  copy  of  everv  such  complete  specification 
shall  be  open  to  tne  inspection  of  the  public, 
as  hereinafter  provided,  from  the  time  of  de- 
positing the  same,  subject  to  such  regulation 
as  the  Commissioners  may  make. 
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10.  In  case  of  any  application  for  letters 
patent  for  anv  invention,  and  the  obtaining 
upon  such  application  of  provisional  protection 
for  such  invention,  or  of  protection  for  the 
same,  by  reason  of  the  deposit  of  a  complete 
specification  as  aforesaid  in  fraud  of  the  true 
and  first  inventor,  any  letters  patent  granted 
to  the  true  and  first  inventor  of  such  invention 
shall  not  be  invalidated  by  reason  of  such 
application,  or  of  such  provisional  or  other 
protection  as  aforesaid,  or  of  any  use  or  publi- 
cation of  the  invention  subsequent  to  such 
application,  and  before  the  expiration  of  the 
term  of  such  provisional  or  other  protection. 

11.  Where  any  invention  is  provisionally 
protected  under  this  Act,  or  protected  by 
reason  of  the  deposit  of  such  complete  specifi- 
cation as  aforesaid,  the  Commissioners  shall 
cause  such  provisional  protection  or  such  other 
protection  as  aforesaid  to  be  advertised  in  such 
manner  as  they  may  see  fit. 

12.  The  applicant  for  letters  patent,  so  soon 
as  he  may  think  fit  after  the  invention  shall 
have  been  provisionally  protected  under  this 
Act,  or  where  a  complete  specification  has  been 
deposited  with  his  petition  and  declaration,  then 
60  soon  as  he  may  think  fit  after  such  deposit, 
may  give  notice  at  the  office  of  the  Commis- 
sioners of  his  intention  of  proceeding  with  his 
application  for  letters  patent  for  the  said  inven- 
tion, and  thereupon  the  said  Commissioners 
shall  cause  his  said  application  to  be  adver- 
tised in  such  manner  as  they  may  see  fit ;  and 
any  persons  having  an  interest  in  opposing  the 
grant  of  letters  patent  for  the  said  invention 
shall  be  at  liberty  to  leave  particulars  in  writing 
of  their  objections  to  the  said  application  at 
•uch  place  and  within  such  time  and  subject 
to  such  regulations  as  the  Commissioners  may 
direct. 

13.  So  soon  as  the 'time  for  the  delivery  of 
such  objection  shall  have  expired,  the  provi- 
sional specification  or  complete  specification 
(as  the  case  may  be)  and  particulars  of  objec- 
tion (if  any)  shall  be  referred  to  the  law  officer 
to  whom  the  application  has  been  referred. 

14.  It  shall  be  lawfol  for  the  law  officer  to 
whom  anv  application  for  such  letters  patent 
is  referrea,  if  he  see  fit,  by  certificate  under  Ms 
hand,  to  order  by  or  to  whom  the  costs  of  any 
hearing  or  inquiiy  upon  any  objection,  or  other- 
wise in  relation  to  the  grant  of  such  letters  patent, 
or  in  relation  to  the  provisional  (or  other)  pro- 
tection acquired  by  the  applicant  under  this  Act, 
shall  be  paid,  and  in  what  manner  and  by 
whom  such  costs  are  to  be  ascertained ;  and  if 
any  costs  so  ordered  to  be  paid  be  not  paid 
within  four  days  after  the  amount  thereof  shall 
be  so  ascertained,  it  shall  be  lawful  for  such 
law  officer  to  make  an  order  for  the  payment 
of  the  same,  and  everv  such  order  may  be 
made  a  rule  of  one  of  ner  Majest/s  Superior 
Courts  at  Westminster  or  Dublin,  and  may  be 
recorded  in  the  books  of  Council  and  Session 
in  Scotland  to  the  efiTect  that  execution  may 
pass  thereupon  in  common  form. 

15.  It  shall  be  lawful  for  such  law  officer, 
after  such  hearing,  if  any,  as  he  may  think  fit, 


to  cause  a  warrant  to  be  made  for  the  sealinff 
of  letters  patent  for  the  said  invention,  aod 
such  warrant  shall  be  sealed  with  the  teal  of 
the  Commissioners,  and  shall  set  forth  the 
tenor  and  effisct  of  the  letters  patent  thereby 
authorised  to  be  granted,  and  such  law  officer 
shall  direct  the  insertion  in  such  letters  patent 
of  all  such  restrictions,  conditions,  and  pro- 
visoes as  he  may  deem  usual  and  expedient  in 
such  grants,  or  necessary  in  pursuance  of  the 
provisions  of  this  Act ;  and  the  said  warrant 
shall  be  the  warrant  for  the  making  and  sealing 
of  letters  patent  under  this  Act  according  to 
the  tenor  of  the  said  warrant :  Provided  al- 
ways, tiiat  the  Lord  Chancellor  shall  and  mav 
have  and  exercise  such  powers,  authority,  and 
discretion  in  respect  to  the  said  warrant,  and 
the  letters  patent  therein  directed  to  be  made 
under  this  Act,  as  he  now  has  and  might  now 
exercise  with  respect  to  the  warrant  for  the 
issue  under  the  Great  Seal  of  Letters  Patent 
for  any  invention,  and  with  respect  to  the 
making  and  issuing  such  letters  patent;  and 
the  writ  of  scire  facias  shall  lie  for  the  repod 
of  anv  letters  patent  issued  under  this  Act,  in 
the  like  cases  as  the  same  would  lie  for  the 
repeal  of  letters  patent  which  may  now  be 
issued  under  the  Great  Seal. 

16.  Provided  also.  That  nothing  herein  con- 
tained shall  extend  to  abridge  or  afiect  the 
prero^tive  of  the  Crown  in  relation  to  the 
grantmg  or  withholding  the  grwat  of  any 
letters  patent;  and  it  shall  be  lawful  for  her 
Majesty,  by  warrant  under  her  Royal  Sign 
Manual,  to  direct  such  law  officer  to  withhold 
such  warrant  as  aforesaid,  or  that  any  letters 
patent  for  the  issuing  whereof  he  may  have 
issued  a  warrant  as  aforesaid  shall  not 
issue,  or  to  direct  the  insertion  in  any  letters 
patent  to  be  issued  in  manner  herein  provided 
of  any  restrictions,  conditions,  or  provisoes 
which  her  Majesty  may  think  fit  in  addition  to 
or  in  substitution  for  any  restrictions,  condi- 
tions, or  provisoes  which  would  otherwise  be 
inserted  therein  under  this  Act ;  and  it  shall 
also  be  lawful  for  her  Majeshr,  by  like  warrant, 
to  direct  any  complete  specincation  which  may 
have  been  filed  under  the  provision  herein- 
before contained,  and  in  respect  of  the  inven- 
tion described  in  which  no  letters  patent  may 
have  been  granted,  to  be  cancelled,  and  there- 
upon the  protection  obtained  by  the  filing  of 
such  complete  specification  shall  cease. 

17.  All  letters  patent  for  inventions  granted 
under  the  provisions  hereinbefore  contained 
shall  be  made  subject  to  the  condition  that  the 
same  shall  be  void,  and  that  the  powers  and 
privileges  thereby  granted  shall  cease  and  de- 
termine, at  the  expiration  of  three  years  and 
seven  years  respectively  from  tiie  date  thereof, 
unless  there  be  paid,  before  the  expiration  of 
the  said  three  anu  seven  years  respectively,  the 
sum  or  sums  of  monev  and  stamp  duties  in 
the  schedule  to  this  Act  annexed;  and  the 
payment  of  the  said  sums  of  money  and  stamp 
duties  respectively  shall  be  endorsed  on  the 
warrant  for  the  said  letters  patent ;  and  snch 
officer  of  the  CommissionerB  as  may  be  ap- 
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pointed  for  this  purpose  shall  issue  under  the 
seal  of  the  Commissioners  a  certificate  of  such 
payment,  and  shall  endorse  a  receipt  for  the 
same  on  any  letters  patent  issued  under  the 
authority  of  the  said  warrant ;  and  such  certi- 
ficate, duly  stamped,  shall  be  evidence  of  the 
payment  of  the  several  sums  respectively. 

18.  The  Commissioners,  so  soon  after  the 
sealing  of  the  said  warrant  as  required  by  the 
applicant  for  the  letters  patent,  shall  cause  to 
be  prepared  letters  patent  for  the  invention, 
according  to  the  tenor  of  the  said  warrant,  and 
it  shall  be  lawful  for  the  Lord  Chancellor  to 
cause  such  letters  patent  to  be  sealed  with  the 
Great  Seal  of  the  United  Kingdom,  and  such 
letters  patent  so  sealed  shall  extend  to  the 
whole  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Channel  Islands,  and  the  Isle 
of  Man ;  and  in  case  such  warrant  so  direct, 
such  letters  patent  shall  be  made  applicable  to 
her  Majesty's  colonies  and  plantations  abroad, 
or  such  of  them  as  may  be  mentioned  in  such 
warrant ;  and  such  letters  patent  shall  be  valid 
and  effectual  as  to  the  whole  of  such  United 
Kingdom,  and  the  said  islands  and  isle,  and 
the  said  colonies  or  plantations,  or  such  of 
them  as  aforesaid,  and  shall  confer  the  like 
powers,  rights,  and  privileges  as  might,  in  case 
this  Act  had  not  been  passed,  have  been  con- 
fened  by  several  letters  patent  of  the  like  pur* 
port  and  effect  passed  under  the  Great  Seal  of 
the  United  Kingdom,  under  the  seal  appointed 
to  be  used  instead  of  the  Great  Seal  of  Scotland, 
and  under  the  Great  Seal  of  Ireland  respec- 
tively, and  made  applicable  to  England,  the  do- 
minion of  Wales,  ttie  town  of  Berwick-upon- 
Tweed,  the  Channel  Islands,  and  Isle  of  Man, 
and  the  said  colonies  and  plantations,  or  such 
of  them  as  aforesaid,  .to  Scotland,  and  to  Ire* 
land  respectively,  save  as  herein  otherwise  pro- 
vided :  Provided  always,  that  nothing  in  this 
Act  contained  shall  be  deemed  or  taken  to  give 
any  effect  or  operation  to  any  letters  patent  to 
be  granted  under  the  authority  of  this  Act  in 
any  colony  in  which  such  or  the  like  letters 
patent  would  be  invalid  by  the  law  in  force  in 
the  same  colony  for  the  time  being :  Provided 
always,  that  a  transcript  of  such  letters  shall, 
BO  aoon  after  the  sealing  of  the  same  and 
in  such  manner  as  the  Commissioners  shall 
directy  be  transmitted  to  the  director  of  Chan* 
eery  in  Scotland,  and  be  recorded  in  the  records 
of  Chancery  in  Scotland,  upon  payment  of  such 
fees  as  the  Commissioners  shall  appoint,  in  the 
lame  manner  and  to  the  same  effect  in  all  re- 
elects as  letters  patent  passinf(  under  the  seal 
r'nted  by  the  treaty  of  umon  to  be  used  in 
of  the  Great  Seid  of  Scotland  have  here- 
tofore been  recorded,  and  extracts  from  the  said 
records  shall  be  furnished  to  all  parties  requir- 
ing the  same,  on  payment  of  such  fees  as  the 
Comoussioners  uiaXL  direct,  and  shall  be  re- 
ceived in  evidence  in  all  Courts  in  Scotland  to 
the  like  effect  as  the  letters  patent  themselves. 
19.  Provided  always,  That  no  letters  patent, 
ttve  as  hereinafter-mentioned  in  the  case  of 
Ifittera  patent  des^yed  or  lost,  shall  issue  on 

^y  warrant  granted  as  aforesaid,  unless  appli- 


cation be  made  to  seal  such  letters  patent  with- 
in three  month  after  the  date  of  the  said  war- 
rant. 

20.  Provided  also,  That  no  letters  patent 
(save  letters  patent  issued  in  lieu  of  others  de- 
stroyed or  lost)  shall  be  issued  or  be  of  any 
force  or  effect  unless  the  dame  be  granted  du* 
ring  the  continuance  of  the  provisional  protec- 
tion under  this  Act,  or,  where  a  complete  speci- 
cation  has  been  deposited  under  this  Act,  then 
unless  such  letters  patent  be  granted  during 
the  continuance  of  the  protection  conferred 
under  this  Act  by  reason  of  such  deposit,  save 
that  where  the  application  to  seal  such  letters 
patent  has  been  made  during  the  continuance 
of  such  provisional  or  other  protection  as  afore- 
said, and  the  sealing  of  such  letters  patent  has 
been  delayed  by  reason  of  a  caveat  or  an  appli- 
cation to  the  Lord  Chancellor  against  or  in  re- 
lation to  the  sealing  of  such  letters  patent,  then 
such  letters  patent  may  be  sealed  at  such  time 
as  the  Lord  Chancellor  shall  direct. 

21.  Provided  also.  That  where  the  applicant 
for  such  letters  patent  dies  during  the  continu- 
ance of  the  provisional  protection,  or  the  pro- 
tection by  reason  of  the  deposit  of  a  complete 
specification  (as  the  case  may  be),  such  letters 
patent  may  be  granted  to  the  executors  or  ad- 
ministrators of  such  applicant  during  the  con- 
tinuance of  such  provisional  or  other  protection, 
or  at  any  time  within  three  months  after  the 
death  of  such  applicant,  notwithstanding  the 
expiration  of  the  term  of  such  provisional  or 
other  protection,  and  the  letters  patent  so 
grantea  shall  be  of  the  like  force  and  effect  as 
if  they  had  been  granted  to  such  applicant  du- 
ring the  continuance  of  such  provisional  or 
other  protection. 

22.  Provided  also.  That  in  case  any  such 
letters  patent  shall  be  destroyed  or  lost,  other 
letters  patent  of  the  like  tenor  and  effect,  and 
sealed  and  dated  as  of  the  same  day,  may,  sub- 
ject to  such  regulations  as  the  Commissioners 
may  direct,  be  issued  under  the  authority  of 
the  warrant  in  pursuance  of  which  the  original 
letters  patent  were  issued. 

23.  It  shall  be  lawful  (the  Act  of  the  18  Hen. 
6,  c.  1,  or  any  other  Act,  to  the  contrary  not- 
withstanding), to  cause  any  letters  patent  to  be 
issued  in  pursuance  of  this  Act  to  be  sealed 
and  bear  date  as  of  the  day  of  application  for 
the  same,  and  in  case  of  such  letters  patent  for 
anv  invention  provisionally  registered  under  the 
"Protection  of  Inventions'  Act,  1851,"  as  of 
the  day  of  such  provisional  registration,  or, 
where  the  law  officer  to  whom  the  application 
was  referred,  or  the  Lord  Chancellor,  thinks  fit 
and  directs,  any  such  letters  patent  as  aforesaid 
may  be  sealed  and  bear  date  as  of  the  day  of 
the  sealing  of  such  letters  patent,  or  of  any 
other  day  between  the  day  of  such  application 
or  provisional  registration  and  the  day  of  such 
sealing. 

24.  Any  letters  patent  issued  under  this  Act 
sealed  and  bearing  date  as  of  any  day  prior  to 
the  day  of  the  actual  sealing  thereof  snail  be  of 
the  same  force  and  vaUdit^r  as  if  they  had  been 
sealed  on  the  day  as  of  which  the  same  are  ex- 
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pressed  to  be  sealed  sad  bear  date :  Pkrorided 
always,  that  save  wbere  such  letters  patent  are 
granted  for  any  invention,  in  respect  whereof  a 
complete  specification  has  been  deposited  upon 
the  application  for  the  same  uader  this  Act,  so 
proceeding,. at  law  or  in  equity  shall  be  had 
upon  such  letters  patent  in  respect  of  any  ifi- 
fringemeut  committed  before  the  same  were 
actually  granted. 

25.  Where,  upon  an  apt  I  cation  made  after 
the  passing  of  this  Act,  letters  patent  are 
granted  in  the  United  Kingdom  for  or  in  re- 
spect of  any  inventicm  first  invented  in  any 
foreign  country  or  by  Hat  subject  of  any  foreign 
power  or  state,  and  a  patent  or  like  privilci^e 
for  the  monopoly  or  exclusive  use  or  exercise 
of  such  invention  in  any  foreign  country  is 
there  obtained  before  the  grant  of  such  letters 
patent  in  the  United  Kingdom,  all  rights  and 
privileges  under  such  letters  patent  shall  (not- 
withstanding any  term  in  such  letters  patent 
limited)  cease  and  be  void  immediately  upon 
the  expiration  or  other  determination  of  the 
term  during  which  the  patent  or  like  privilege 
obtained  in  such  foreign  country  shall  continue 
in  force,  or  where  more  than  one  such  patent 
or  like  privilege  is  obtained  abroad,  immedi- 
ately upon  the  expiration  or  determination  of 
the  term  which  shall  first  expire  or  be  deter- 
mined of  such  several  patents  or  like  privileges : 
Provided  always,  that  no  letters  patent  for  or 
in  respect  of  any  invention  for  which  any  such 
patent  or  like  privilege  as  aforesaid  shall  have 
been  obtained  in  any  foreign  country,  and 
which  shall  be  granted  in  the  said  United 
Kingdom  after  the  expiration  of  the  term  for 
which  such  patent  or  privilege  was  granted  or 
was  in  force,  shall  be  of  any  validity. 

26.  No  letters  patent  for  any  invention 
(granted  after  the  passing  of  this  Act)  shall  ex- 
tend to  prevent  the  use  ofsuch  invention  in  any 
foreign  ship  or  vesssl,  or  for  the  navigation  of 
any  foreign  ship  or  vessel,  which  may  be  in  any 
port  of  her  Majestv's  dominions,  or  in  any  of 
the  waters  within  the  jurisdiction  of  any  of  her 
Majesty's  Courts,  where  such  invention  is  not  so 
used  for  the  manufacture  of  any  goods  or  com- 
modities to  be  vended  within  or  exported  from 
her  Majesty's  dominions :  Proviaed  always, 
that  this  enactment  shall  not  extend  to  the 
ships  or  vessels  of  any  foreign  state  of  which 
the  laws  authorise  subiects  of  suoh  foreign 
state,  having  patents  or  like  privileges  for  the 
exclusive  use  or  exercise  of  inventions  within 
its  territories,  to  prevent  or  interfere  with  the 
use  of  such  inventions  in  British  ships  or  ves- 
sels, or  in  or  about  the  navigation  of  British 
Bhip«  or  vessels,  while  in  the  ports  of  such 
foreign  state,  (M-  in  the  waters  within  the  juris- 
diction of  its  Courts,  where  such  inventions  are 
not  so  used  for  the  manufacture  of  goods  or 
commodities  to  be  vended  within  or  exportisd 
from  the  territories  of  such  foreign  state. 

27-  All  letiera  patent  to  be  granted  under 
this  Act  (save  only  letters  patent  granted  afiter 
the  filing  of  a  complete  specification)  shall  re- 

auire  the  specificaUon  theraundw  tp  be  filed  in 
w  High  Court  pf  Cbanceryk  instead  of  req«ar- 


iag  th«  sane  to  be  eofoUed,  and' ad  cnrobivtt 
shall  be  requisite. 

28.  Eveiy  specification  to  be  ftled  in  pomir 
ance  of  the  condition  •f  any  letters  patent  sbill 
be  filed  in  sudioflice  of  the  Coivt  of  Chancer 
as  the  Lord  Chancellor  shall  from  timtf  to  tarn 
appoint,  and  every  provisdonal  specification  tnd 
complete  specification  left  or  filed  at  the  office 
of  the  Commissioners  on  the  application  Ut 
any  letters  patent,  shall  forthwith  after  the 
grant  of  the  letters  patent^  or  if  no  letters  pateflt 
be  granted  ihm  immediately  on  the  exfmlXHi 
of  six  months  from  the  time  of  such  applicir 
tion,  be  transferred  to  and  kept  in  the  teiA 
office  appointed  for  filing  speciiicatbns  ta 
Chancery ;  and  in  case  reference  is  made  to 
drawings  in  any  specification  deposited  or  filed 
under  this  Act,  an  extra  copy  of  such  drawings 
shall  be  left  with  such  specification. 

29.  The  Commissioners  shall  cause  true 
copies  of  all  specificatkuw  (other  than  pr»- 
visional  specifications),  disclaimers,  and  msmi- 
randa  of  alterations  filed  undwor  in  pursuanee 
of  this  act,  and  of  all  provisional  spcKuficatioiiB 
after  the  term  of  the  provisional  protectMO  of 
the  invention  has  expired,  to  be  open  to  the  in- 
spection of  the  public  at  the  office  of  the  Ceni- 
missioners,  and  at  an  office  in  £dinbui|gh  and 
Dublin  respectively,  at  all  reaaonable  tines, 
subject  to  such  regulations  as  the  CommissMHi- 
ers  may  direct ;  and  the  CommiaaionerB  shill 
cause  a  transcript  of  the  sakl  letters  patent  to 
be  transmitted  for  enrolment  in  the  Ceuit  ef 
Quincery,  Dublin,  and  shall  cause  the  aame  to 
be  enrolled  tbereio»and  the  transenpt  or  ex- 
emplification thenceforward  ahaU  have  the  lyse 
efifect  to  all  intents  and  purposes  aa  if  the  on- 
ginal  letters  patent  had  been  enroUed  in  the 
Court  of  Chancery  in  Dnblin,  and  all  partisB 
shall  have  all  their  remedies  by  tctre/eeiat  V 
otherwise,  as  if  the  letters  ptdeAt  had  beeo 
granted  to  extend  to  Ireland  only* 
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II.  ANNUAL  CRBTIFICATS   PUTT. 

Hxe  last  of  the  Psrlianentary  meaaures  to 
which  the  Council  would  advert,  is  that  of  tke 
proposed  Repeal  of  the  Certificate  Duty. 

The  Members  are  avare  that  after  the  last 
General  Meeting,  the  aa^tion  for  leave  to  biug 
in  the  Bill  to  repeid  the  Duty  was  mads  by 
Lord  Robert  Groavenor^  before  a  Houas  ^ 
308  Members,  and  although  strongly  op- 
posed by  Government*  was  carried,  by  a  n»* 
jority  of  30.  It  \i'ill  be  recc^lected  that  it  wss 
only  in  the  Seaaion  of  I860,  that  the  HoiMS  of 
Commons  was  indui^eA,  f or  the  fiist  tim^  «h 
voorably  to  receive  the  wpUeation  for^the 
Repeal  of  the  Tax.  The  Council,  to  «Mn 
tlie  measure  had  been  a&tinited  by  a  fax**' 
Meeting  of  the  Pr»twiei»TV  fi«4i«ait  foatwit- 
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ovsly  resitted,  proceeded  to  cdl  on  the  Solici- 
tors in  the  coundy  to  ateist  in  promotion  the 
object,  from  tiaae  to  time,  tlmoghout  that 
session,  and  tlidr  co-operation  was  most  im* 
portant.  Tbe  sMivoeates  for  the  Bill  obtained 
four  divisions  in  its  faronr,  and  being  defeated 
only  ct  a  late  faonr,  on  the  notion  for  tbe  third 
reading,  the  Council  lost  no  time  in  renewing 
the  appeal  to  Parliament  in  the  last  session. 
As  a  preparatory  step,  the  Provincial  Law  So- 
cieties and  Solicitors  f^enerally  were  urged  to 
address  letters  to  their  respective  repreeenta- 
tivee,with  the  view  of  inducing  the  Government 
to  include  the  remission  of  the  Tax  in  their  j 
Financial  Plan. 

Having  ascertained,  by  a  personal  deputation 
to  the  minister^  that  no  concession  would  be 
nade,  the  Council  then  suggested  the  (iresen- 
tation  of  petitions  and  the  renewal  of  l^rs  to 
the  members  of  the  House. 

Various  public  events  prevented  the  bringing 
on  of  tbe  motion  for  several  months.  It  was, 
besrever,  deemed  very  important  to  have  the 
principle  of  the  Bill  attrmed,  if  possible,  in 
tlttt  session,  and  this  was  effected.  To  carry 
the  Bill  through  both  Houses  in  that  session, 
Tss  indeed,  in  the  lace  of  a  powerful  oppo- 
sition, impossible,  and  it  was  deemed  prudent 
to  reserve  the  efforts  of  the  Profession  until  the 
present  session. 

Notvithatanding  these  repeated  postpoue- 
nents,  tbe  Law  Societies  and  the  Profession 
generally  have  not  relaxed  their  eftbrts  to  re- 
move this  grievance,  bat,  on  the  contrary, 
bsve  again  need  their  iniuenoe  with  their 
ureral  represeAlatives  and  presented  numerous 
petitions. 

On  the  aceeasion  of  the  present  Ministers  to 
office,  a  memorial  in  support  of  the  repeal  of  | 
the  dnty  was  presented  by  the  Council  to  the ; 
Ghancttlor  of  the  Exchequer,  and  a  numerous  I 
deputation  attended  him.     In  addition  to  the 
claim  on  principles  of  justice,  they  explained 
the  results  of  recent  legislation  on  the  Profes-  | 
Bion,  and  the  effect  of  the  Certificate  Tax  on  j 
different  classes  of  practitioners.    The  Chan- 1 
cellor  of  the  Exchequer,  after  making  several . 
inquires,  assured  the  deputation  that  he  would  ; 
Rire  the  whole  subject  his  careful  considera- 
tion, bearing  in  mind  the  several  decisions  of 
^liament   already  expressed    upon  the  in- 
jnstiee  of  tbe  tax,  and  the  injurious  effect  of 
tbe  alterations    in   the  law    on   Professional 
emoloRients,  with  a  desire  to  come  to  a  right 
condttsion  on  die  merits  of  the  ease. 

Tile  financial  statement  was  made  after  the 
Ssster  recess,  and  the  remission  of  this  tax  was 
int  indnded  in  it.  Lord  Robert  Grosvenor, 
therefore,  immedialdy  i^ave  notice  of  a  motion 
to  bring  in  the  BtU,  which  motion  be  was  pre- 
dated from  making  by  a  poHtieal  mancnuwe 
wcted  against  another  measnrs;  and  tbe 
Council  can  only  look  forward  and  direct  the 
°^es  of  their  constihienta  to  a  new  Parliament 
(«  the  redress  which  has  htm  hitherto  with- 
bddfnm 
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may  not  inaporopiiately  be  made  upon  one 
obiection  which,  strangely  enough,  has  created 
a  difficulty  in  the  minds  of  some  Professional 
men. 

llie  continuance  of  the  Ux  has  been  at- 
tempted to  be  excused  on  the  ground  that 
other  classes  are  burdened  with  personal  taxes 
for  the  privilege  of  exercising  their  callitigs; 
but  the  truth  is  that,  instead  of  one  tax,  which 
some  other  classes  pay,  tbe  attorne}'s  pay  no 
less  than  lAree  different  persmal  taxes. 

There  is,  first,  the  120i.  stamp  upon  the 
article  of  clerkship ;  Rccondly,  85/.  upon  ad- 
mission ;  and  thirdly,  the  Annual  Tax. 

No  other  profession  or  trade  is  burdened 
with  a  treble  personal  tax  for  being  allowed  to 
exercise  their  calling ;  and  moreover,  no  other 
profeAsion  is  subject  to  a  prescribed  scale  of 
charges,  rigidly  applied  on  taxation,  which  no 
special  contract  is  allowed  to  modify  or  ta^ 
l^ersede. 

The  annual  licences  of  auctioneers,  bankers, 
pawnbrokers,  &c.,  producing  10.^,93?/.,  are  the 
only  instances  bearing  the  slightest  resem- 
blance to  the  Annual  Certificate  Tax  on  at- 
torneys. 

'llto  licence  taxes  are  charged,  not  on  the 
person,  but  on  articles  liable  to  excise  and 
other  duties,  and  therefore  are  paid  in  effect  by 
the  consumers.  And  the  repeal  of  the  Certifi- 
cate Tax  cannot  in  any  way  affect  the  continu- 
ance of  the  revenue  derived  from  licences. 
Two  of  the  three  personal  taxes  upon  the  at* 
torney,  producing  upwards  of  84,000/.  per  an- 
num,'wili  remain  after  the  repeal  of  the  Cer* 
tificate  Dnty. 

III.   REMOVAL  OF  THB  COUAT8  FROM  WB8T- 
MIN8TBR. 

The  Council  having  learnt  that  it  was  pro- 
{losed  to  alter  or  erect  rooms  near  Westmin- 
ster Hall  as  temporary  Courts  for  the  sittings 
of  the  Lords  Justices,  the  Master  of  the  Rolls, 
and  several  of  the  Vice-Chancellors,  presented 
a  memorial  to  the  Ijord  Chancellor,  submiuing 
to  his  lordship  that  from  the  want  of  space, 
such  Courts  would  necessarily  be  very  incon- 
venient, qnd  there  would  be  no  suflltcipnt  acco- 
modation for  counsel,  solicitors,  or  the  parties 
interested  during  their  attendance  on  the 
Courts,  and  pointing  out  that  during  the 
erection  of  the  present  Courts  of  Law  nnd. 
Equity  at  Westminster,  vis ;  from  1 824  to 
I8S6,  the  Couru  of  Equity,  then  three  in 
number,  eat  altogether  in  or  near  Lincoln's 
Inn,  from  the  insuflliciency  of  the  temporary 
accomodation  which  could  l>e  procured  at 
Westminster,  aad  that  now  tbe  Courts  being 
six  in  nnmber,  there  was  much  greater  diffi- 
cultv  in  providing  suitable  temporary  accom- 
modation, and  there  would  be  double  tbe  ex- 
tent of  inconvenience  from  insufficient  accora- 
modatiott. 

It  is  well  known  that  very  great  inconveni- 
ence and  loss  of  time  are  occasioned  to  bar- 
rietera  and  solicitors  practising  in  the  Cimrt  of 
Chancery  by  the  bitting  of  the  Judges  being 
held  at  a  distance  from  tbe  Chambers  of  the 
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Masters,  the  registrars,  and  other  offices  in 
which  the  husiness  of  the  Court  is  transacted. 

The  Lord  Chancellor  did  not  consider  it 
necessary  to  adopt  this  suf^f^estion,  and  the 
Courts  have  consequently  heen  sitting  during 
the  last  two  Ternas  in  inconvenient  rooms 
but  ill  adapted  for  the  administration  of  this 
important  branch  of  Justice. 

The  Council  also  prepared  a  petition  to  the 
House  of  Commons,  which  was  presented  by 
Mr.  Headlam,  in  which  they  set  forth  the  sub- 
stance of  the  evidence  taken  before  the  several 
Committees  of  the  House .  of  Commons  in 
1842  and  1845,  showing?  all  the  inconveni- 
ences which  prevail  in  the  present  Courts,  and 
the  impossibility  of  findings  space  near  the 
Houses  of  Parliament  to  remedy  the  evils. 

In  addition  to  these  efforts,  a  deputation  from 
the  Council  attended  Lord  John  Manners,  the 
Chief  Commissioner  of  Public  Works,  and 
submitted  to  his  Lordship  the  urgent  necessity 
of  providing  new  buildings  in  the  neighbour- 
boQcl  Qf  the  Inns  of  Court. 

IV.   PROPfidSlOKAL   PRACTICE. 

The  Council  next  proceed  to  the  statement  of 
some  occurrences  during  the  year  bearing  on 
the  practice  of  the  Profession* 

Circuit  Fee*.— Their  attention  was  recently 
drawn  to  a  regulation  adopted  by  the  Members 
of  the  Bar  on  the  Chester  Circuit,  under  which 
a  barrister,  not  within  the  Bar,  declined  to  hold 
a  brief  for  the  plaintiff,  in  a  defended  cause, 
unless  another  barrister  were  also  employed 
with  him.  And  as  such  a  regulation  neces- 
sarily tends  evidently  to  inflict  on  the  suitors 
an  unnecessary  expense  in  many  cases,  the 
Council  felt  it  to  be  their  duty  to  object  to  any 
departure  from  the  old  established  rule,  that  a 
barrister,  not  within  the  Bar,  was  bound  to 
take  a  brief  properly  tendered  to  him,  although 
no  other  barrister  were  employed  for  the  client. 
Accordingly,  they  addre8s?d  the  leaders  of  the 
Circuit,  and  the  Attorney  and  Solicitor-General, 
and  the  Council  have  been  since  informed  that 
the  practice  has  been  altered. 

Ae^fftner*.— Some  disputed  questions  have 
occurred  regarding  the  practice  of  retainers, 
and  upon  the  solicitors  agreeing  to  abide  by 
the  decision  of  the  Council,  they  have  taken 
the  subject  into  consideration,  and  given  their 
opinion. 

Cause  Lists. — A  matter  of  some  practical  im- 
portance may  next  be  mentioned,  relating  to  the 
regulation  promulgated  in  Michaelmas  Term 
last,  directing  that  lists  of  causes  appointed  for 
hearing  in  the  several  Courts  of  Equity  should 
be  given  out  at  the  rising  of  the  Courts  on  the 
preceding  day.  It  was  obvious  that  this  ar- 
rangement would  be  attended  with  the  greatest 
convenience  to  the  solicitors  of  the  Court  and 
their  clients ;  but  it  was  very  imperfectly  carried 
out,  and  the  Council,  therefore,  solicited  the 
attention  of  the  Lord  Chancellor  to  the  sub- 
ject, and  they  hope  no  further  inconvenience 
has  been  sustained  by  any  neglect  on  the  part 
of  the  subordinate  officers  entrusted  wiUi  the 
discharge  of  this  duty. 
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MABTBB  OF  RKPO&TS  AND  SNTRIBS*  " 
COUNTKR-8IONINO  CHSaUBB  OF  ACCOUNT- 
ANT-OBNBRAL. 

27th  July,  1852. 

I,  the  Right  Honourable  Edward  Burtcn- 
shaw  Lord  St.  Leonards,  Lord  High  Chancel- 
lor of  Great  Britwn,  do  hereby,  in  pursuance 
of  an  Act  of  P&rliament  passed  in  the  sixteenth 
year  of  the  reign  of  her  present  Majesty,  in- 
tituled "  An  Act  for  the  reOief  of  the  Suitors  of 
the  High  Court  of  Chancery,"  and  in  pnisu- 
ance  of  all  other  powers  enabling  me  in  that 
behalf,  order  and  direct. 

That  the  copies  or  extracts  made  in  or  issu- 
ing from  the  Office  of  the  Master  of  Reports 
and  Entries,  and  certificates  of  no  cause  shown, 
shall  be  signed  by  him  alone,  save  that  when 
he  shall  be  preveaied  from  sigMiiiflr  ^  ^'^"^ 


Legacy  Duty  on  Solicitors^  Costs.  —The 
Council  were  called  upon  to  consider  a  singular 
claim  of  Legacy  Duty  made  on  one  of  the 
Members  of  the  Society  in  respect  of  the  costs 
of  a  solicitor,  acting  also  as  a  trustee,  and  ex- 
pressly authorised  by  the  will  to  make  Profes- 
sional charges.  The  claim  is  founded  on  a 
very  subtle  construction  of  the  Statutes  impos- 
ing duties  upon  legacies,  on  the  ground  that, 
as  by  law  a  trustee  cannot  make  any  Profes- 
sional charges,  the  authority  to  do  so  by  tbe 
will  confers  a  benefit  which  must  be  treated  as 
a  legacy. 

The  Council  recommended  that  if  the  aatho-       1 
rities  should  refuse  to  pass  the  residuary  ac- 
counts unless  duty  were  paid  upon  the  solid- 
tor's  costs,  the  course  for  the  executors  to 
pursue  would  be  to  tender  what  they  considered 
to  be  the  proper  amount  of  duty,  and  require 
the  account  to  be  passed.    In  case  the  Revenue 
Board  should  apply  to  the  Court  of  Exchequer, 
it  would  be  competent  for  the  executors  to 
show  cause  on  the  motion,  and  this  would  be 
an  easy  and  not  very  expensive  means  of  ob-       j 
taining  the  opinion  of  the  Court  upon  the       j 
question.     If  tiie  decision  should  be  in  favour 
of  the  Crown,  it  may  be  proper  to  apply  for  an       ' 
alteration  of  the  Statutes.  I 

Conveyancing  Usages, — Several  questions  on  , 
the  usage  and  practice  of  the  Profession  in  j 
conveyancing  transactions  have  been  broaght  j 
before  the  Council,  and  their  opinions  are  en- 
tered in  the  book  kept  for  the  use  of  theMeoh 
bers  in  the  Secretary's  office. 

They  have  also  given  their  attention  to  points 
of  practice  in  dispute  between  solicitors,  which, 
though  not  depending  on  any  settled  usage,  tbe 
parties  were  willing  to  leave  to  the  decision  of 
the  Council,  and  they  trust  that  in  adjusting 
these  matters  of  diflference,  they  have,  while 
adhering  to  established  principles,  saved  their 
brethren  from  unpleasant  altereatioD,  aad  tbe 
parties  from  needless  expense^ 

[lb  be  continued.} 
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hj  absence  or  some  unavoidable  or  reasonable 
ground,  the  same  shall  be  signed  by  the  regis- 
trar \rho  shall  be  employed  in  countersigning 
as  next  hereinafter  mentioned. 

That  until  further  order,  the  duty  of  conn- 
teraigning  the  notes  or  cheques  drawn  by  the 
Accountant*General  of  the  said  Court  upon 
the  Bank  of  England  shall  be  discharged  as 
nearly  as  convenient^  may  be,  durinsr  three 
daysm  each  week,  by  the  Master  of  Reports 


cases,  originating  in  the  County  Courts^ 
and  subseqnently  brought  before  the  Courts 
at  Westminster,  on  appeal  or  otherwise. 
The  Statutes  which  relate  to  the  County 
Courts  are  the  9  &  10  Vict.  c.  95,  by  which 
those  Courts  were  originally  constituted  and 
their  jurisdiction  defined;  the  12  &  13  Vict, 
c.  101  ;  the  13  &  14  Vict.  c.  Gl,  by  which 
the  jurisdiction  of  the  Courts  in  question 


and  Entries,  and  during  the  other  three  days  |  was '  extended  to  50/.,  a  right  of' appeal 
ID  each  week  by  some  one  of  the  registrars,  in  ,  given  in  certain  cases  to  the  suitor,  and 
8uch  order  and  rotation  as  shall  be  agreed  |  ^^1^^^  important  changes  effected;  and  the 
upon  by  and  between  the  Registrars  and  the  ,  -  j^,  ,r  v;  f  ^  r?  ^«„«„,i  ;.,  ♦v.o  i.of 
Wnof--i,f  n-^«^- -«^  i7«»-;^-'*.-.u 2^-:...   lo  &   lo   Vict.  c.  o4,   passcd  in  the  last 


Master  of  Reports  and  Entries,  or  the  majority 
of  them. 

Provided  that  such  notes  or  cheques  shall 
be  equally  valid  and  available  to  all  intents 
and  purposes,  whether  signed  by  the  Master 
of  Reports,  or  by  any  one  of  the  registrars. 
(Signed)    St.  Lbonards,  C. 


NOTICES  OF  NEW  BOOKS. 

The  Practice  of  the  County  Courts.    By 
Herbert  Broom,  Esq.,  of  the  Inner 
Temple,  Barrister  at-Law.    London :  W. 
Maxwell.     1852.     Pp.  380. 
Following  immediately  after  the  re- 
cent Act  for  facilitating  Proceedings  in  the 
Connty  Courts,  this  is  a  well-timed  publi- 
cation,— bringing  down  to  the  present  pe- 
riod all  the  Statutes,  Rales,  and  Decisions, 
carefully  and  clearly  arranged  for  the  use 
of  the  practitioner.     Mr.  Broom  is  favour- 
ably known  to  the  Profession  by  his  learned 


Session  of  Parliament,  which  contains  the 
important  clause  as  to  the  mode  of  appear- 
ance in  the  County  Court ;  and  provisions 
relative  to  the  manner  of  effecting  execution 
in  a  district  out  of  the  jurisdiction  of  the 
Court  in  which  the  prehminary  steps  in  the 
cause  were  taken. 

On  this  latter  clause  (15  &  16  Vict.  c.  54,  s. 
5),  Mr.  Broom  remarks,  that  "  as  it  originally 
stood  in  the  Bill,  printed  by  order  of  the  House 
of  Commons,  as  amended  in  Committee,  and  on 
re-commitment,  it  provided,  that  where  a  warrant 
of  execution  should  have  issued,  or  an  order  of 
commitment  have  been  made  against  a  person 
out  of  the  jurisdiction  of  the  Court,  it  should 
be  lawful  for  the  clerk  of  any  Foreign  Court, 
within  the  jurisdiction  whereof  the  defendant 
actually  might  be,  after  sealing'  and  stamping 
the  warrant  or  order  in  pursuance  of  the  9  &  10 
Vict.  c.  95,  8.  104,  '  to  re-issue  the  said  war- 
rant or  order  to  the  high  bailiff  of  the  Court 
from  whence  the  same  originally  issued.*  The 
clause,  as  thus  worded,  was  of  course  perfectly 


collection  of  Legal  Maxims,— a  work  which  |  intelligible,  its  object  being  to  enable  the  bailiff 
combined  in  one  volume  the  contents  of  I  of  the  Home  Court  to  e.Yecute  process  against 
varioos  books  of  maxims,  with  the  pith  of'  a  defendant  out  of  the  jurisdiction,  on  having 


the  old  Law  Grammars  and  Glossaries, — 
thus  presenting  to  the  student  one  of  the 
most  useful  of  our  works  of  reference. 

Whatever  may  be  the  difference  of 
opinion  on  the  merits  of  the  County 
Courts,  it  cannot  be  doubted  that  a  know- 
ledge of  the  course  of  proceeding  and  prac- 
tice is  essential  to  such  members  of  the 
Profession  as  either  volontarily  or  compul- 
sorily  resoi^t  to  them.  It  is  indeed  not  im- 
probable that  the  attorneys  who  have  now 
a  statutory  right  to  be  heard,  without  the 
&Tour  of  the  Judge,  will  more  generally 
attend  than  they  have  hitherto  done,  and 
fblly  prepare  Uiemselves  to  conduct  their 
cases  in  Court  with  due  effect. 

The  materials  from  which  the  practice, 
as  the  author  observes,  must  be  composed, 
—First,  of  the  Statutes  specially  relating 
thereto ;  2ndlyi  the  Bules  of  Practice  and 
forms  framed  in  pursuance  of  the  12th 
MdMii  of  the  12  &  13  Vict.  c.  101 ;  and 
MIy,  the  Tariooi  decuioiM  upon  specific 


the  warrant  stamped  by  the  clerk  of  the  Foreign 
Court,  this  mode  of  proceeding  being  much 
more  simple  and  efficacious  than  that  prescribed 
in  the  9  &  10  Vict.  c.  95,  and  explained  in  the 
body  of  this  work.  Unfortunately,  however, 
the  language  originally  used  in  the  bill,  as 
above  mentioned,  was  afterwards  altered,  e\d- 
dently  through  inadvertence, b)r  the  legislature; 
and,  as  the  clause  now  stands,  it  authorises  the 
clerk  of  the  Foreign  Court  to  re-issue  the  war- 
rant or  order  to  the  officer  of  his  own  Court, 
the  words  being,  that  when  the  '  warrant  or 
order  shall  have  been  sealed  and  stamped  by 
the  clerk  of  another  (i.  e.  the  Foreign)  County 
Court,  pursuant  to  the  9  &  10  Vict.  c.  95,  s. 
104.  it  shall  be  lawful  for  the  said  clerk  oi  such 
other  Court  to  re-issue  the  said  warrant  or  order 
to  the  high  bailiff  of  such  other  Court,'  i.  e.  of 
the  Foreign  Court,  if  the  words  are  to  be  con- 
strued according  to  the  rules  of  grammar.  It 
may,  perhaps,  be  thought,  that,  as  the  strict 
grammatical  construction  of  the  clause  in 
question  would  totally  defeat  the  object  for 
which  it  was  framed,  and  would,  moreover,  be 
repugnant  to  the  concluding  part  of  the  same 
section,  as  will  be  seen  on  reference  to  page 
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199,  it  ml],  judicially,  be  held  to  have  the 
meaniag  which  the  words  crigindily  used  ob- 
vbttsly  bore ;  and,  id  this  case,  no  practical  in- 
convenience  will  ensue  from  the  error  thus 
curiously  admitted  into  the  Statute  Book." 

The  following  are  the  principal  Contents 
of  the  several  Chapters  of  the  Volume  : — 

I.  The  districts,  sittings,  and  officers  of  the 
Court :— 1st.  The  districts  and  sittings  of  the 
Court.     2nd.  The  officers  of  the  Court. 

II.  Jurisdiction  of  the  Court — Concurrent 
jurisdiction—  Prohibition  : — 1st.  Jurisdiction  of 
the  Court.   2nd.  Concurrent  jurisdiction.   3rd 
Prohibition. 

III.  Proceedings  by  plaint  and  summons — 
Preliminary  remarks  as  to  parlies  to  the  suit : — 
1st.  Proceedings  by  plaintiff  before  the  hearing. 
2nd.  Proceedings  by  defendant  before  the 
hearing.  3rd.  The  hearing.  4th.  Judgment  — 
New  trial— Costs.  5th.  Execution  against  the 
goods — against  the  person — Generally.  6th. 
Appeal. 

IV.  Proceedings  collateral  to  the  suit,  &c. : — 
Ist.  Of  execution  against  a  tenant  where  rent  is 
due  to  his  landlord— Interpleader— Replevin, 
and  proceedings  for  recovermg  the  possession 
of  tenements.  2nd.  Abatement — Proceedings 
in  nature  of  sci./c— By  and  against  executors 
and  administrators.  3rd.  Proceedings  for  pe- 
nalties.    4th.  Certiorari. 

The  Appendix  comprises, — 1st,  the  Cir- 
cuits, Districts,  and  Court  Towns  of  the 
several  Counties,  and  the  several  Orders  in 
tJouncil ;  2ndlj,  a  Table  of  Fees,  with  ex- 
planatory observations ;  Srdlj,  the  new  Act, 
15  &  16  Vict.  c.  54.  And  these  are  suc- 
ceeded by  a  copious  Index. 

Mr.  Broom  does  not  enter  into  any  dis- 
cussion on  the  right  of  advocacy  in  the 
County  Courts.  Under  the  head  of  «  How 
the  parties  may  appear,^*  he  merely  quotes 
the  words  of  the  15  &  16  Vict.  c.  54,  s.  10, 
—and  in  this  we  think  he  has  adopted  a 
discreet  course. 

We  cannot  concur  with  the  Autlior  in 
ascribing  a  high  degree  of  popularity  to  the 
County  Courts,  except  so  far  as  thetr  organs 
in  the  newspapers  are  eloquent  in  their 
praise.  A  very  lai^  proportion  of  the 
suitors  tell  a  very  different  tale,  both  of  the 
(allure  of  justice  and  of  the  costliness  and 
inconvenience  of  their  proceedings. 

The  County  Courts  have  now  been  in 
operation  more  than  five  years,  but  notwith- 
standing the  efibrts  of  the  press  la  their 
iaTour,  and  the  anxious  endeavours  of  all 
parties  interested  in  them  to  show  the  great 
benefits  the  public  are  deriving,  founded 
upon  the  number  of  plaints  heard,  they  are 
likely  to  prove  a  failure  from  the  pertinacity 
with  which  those  who  have  to  administer 
the  law  adhere  to  those  parta  of  the  mcMnre 


which  are  manifestly  erroneous  in  prinesple, 
and  have  been  proved  by  experience  to  be 
most  mischievous  to  the  honest  trader. 

One  of  the  most  objectionable  of  the  prin- 
ciples upon  which  the  Acts  have  been  framed 
is,  that  in  every  instance  defendants  are  in- 
variably dealt  with  more  favourably  thin 
plaintiffs.  This  is  the  more  obncndons  as 
much  the  larger  proportion  of  the  cases  is 
for  debts  which  cannot  and  are  never  in- 
tended to  be  disputed,  and  in  which  in- 
stances the  defendant  must  be  in  the  wrong. 

Notwithstanding  this,  the  plaintiff  in 
every  case  where  he  lives  within  20  miles 
of  the  defendant,  must  in  the  ordinary 
course  follow  the  defendant  into  his  district. 
He  is  not  allowed  to  serve  his  own  process, 
but  must  trust  to  the  disinterested  activity 
or  interested  inactivity  of  the  officer  of  the 
Court ;  he  must  find  out  whether  the  pro- 
cess has  been  served,  and  after  being  put  to 
the  expense  of  a  hearing,  is  left  (as  to  the 
time  of  payment  of  his  debt)  to  the  merey 
of  the  Judge,  who  is  virtually  authorised  by 
the  Act  to  make  an  e»  pott  fatto  contract 
between  the  parties. 

If  the  expense  and  inconvenience  of  re- 
quiring a  hearing  were  confined  to  the  pay- 
ment of  the  hearing  fee,  the  evil  would  not 
be  so  great,  but  the  heajrin^  involves  the 
necessity  of  the  plaintiff  and  all  his  wit- 
nesses attending  the  Court  at  a  great  ex- 
pense and  loss  by  being  absent  from  his 
business,  perhaps*  for  a  whole  day,  at  the 
risk  of  being  nonsuited,  when  the  defendant 
has  no  intention  whatever  of  disputing  the 
debt,  and  when  the  case  is  called  on,  the 
only  object  he  has  to  get  is  more  time  for 
payment  than  the  plaintiff  is  willing  to  give« 
On  the  other  hand,  in  the  Superior  Courts 
if  the  defendant  does  not  put  in  a  plea  dis- 
puting the  debt,  the  plaintiff  takes  a  judg- 
ment by  default  as  a  matter  of  course,  and 
the  proportion  of  cases  which  go  to  trial  is 
very  small.  In  the  County  Courts,  if  the 
debt  be  for  5«.  only,  the  plaintiff  must  no* 
cessarily  go  through  the  ordeal  and  ex- 
pense of  a  hearing. 


THE  LONG  VACATION. 

DiSPERSION   OF  JUAWYSaS. 

"It  is  the  loog  vaeatioD  in  the  ngioM  of 
Chameerp  Laae,  The  irood  shifM  Law  and 
B^uHy,  those  teak-huilt,€oppcr-hottottied,  tnm* 
fastened,  brasen-faced,  and  not  by  any  mesas 
fost-sailing  clippers,  are  laid  up  in  erdirair* 
The  Flying  Dutchman,  with  a  crew  of  ghoscif 


clients,  imploring  all  whom  they  mays 
to  permae  their  papers,  has  drifcMi,  foi 
being,  HeMrqn  liBOin  when,    'fin  Owtt  aia 


for  thstkis 
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all  tbot  up;  the  pnbBc  ofioas  lie  in  a  hot 

sleep ;  WestmiusUr  Hall  itseU  '»  a  shady  soli- 
tude,  wLere  niKhtiDgales  might  siuf^^  and  a 
tenderer  class  of  suitors  than  is  usually  found 
there,  walk. 

"The  Tempk,  Serjeants*  Inn,  and  Lincoln* s 
Ihm,  even  unto  the  Fields,  are  like  tidal  harhours 
at  low  water;   where  stranded  proceedings, 
offices  at  anchor,  idle  clerks  lounging  on  lop- 
sided stools  that  will  not  recover  their  perpcn-  | 
dicular  until  the  current  of  Term  sets  in,  lie 
high  and  dry  upon  the  ooae  of  the  Long  Vaca. ' 
tion.    Outer  doors  of  chambers  are  shut  up  by  , 
the  score,  messages  and  parcels  are  to  be  left ' 
at  the  porter's  lodge  by  the  bushel,    A  crop  of ' 
pass  would  grow  in  the  chinks  of  the  stone ' 
pavement  outside  Lincoln's  Inn  Hall,  but  that 
the  tickrt-porterst*  who  have  nothing  to  do  be. 
yond  sitting  in  the  shade  there,  with  their  white 
aprons  over  their  heads  to  keep  the  flies  off, 
grub  it  up  and^eat  it  thoughtfully. 

There  is  only  one  Judge  in  town.    Even  he 
oolr  comes  twice  a  week  to  sit  in  Chambers. 
If  the  country  folks  of  those  assize  towns  on 
bis  circuit  could  only  see  him  now !   No  full ' 
bottomed  wig,  no  red  petticoats,  no  fur,  no 
jaTetin-mon,  w>  white  wands.    Merely  a  close-  I 
shared  gentleman  in  white  trowsers  and  a  white 
hat,  with  sea-bronze  on  the  judicial  countenance, , 
and  a  strip  of  bark  peeled  by  the  solar  rays 
from  the  judicial  nose,  who  calls  in  at  the  shell- 
fish shop  as  he  comes  along,  and  drinks  iced  ' 
gioRer  beer  f 

**  The  Bar  of  England  is  scattered  over  the 
face  of  the  earth.     How  England  can  get  on 
through  four  long  summer  months  without  its 
B«r-->whieh  is  its  acknowledged  refuge  in  ad- 
rerticv,  and  its  only  legitimate  triumph   in 
prosperity— is  beaide  the  question ;  assuredly 
tiiat  shield  and  b«ckler  of  Britannia  are  not  in 
present  wear.    The  learned  gentleman  who  is 
always  so  tremendously  indignant  at  the  unpre- 
cedented outrage  committed  on  the  feelings  of 
his  client  by  the  opposita  party,  thtt  he  never 
seems  likely  lo  recover  it,  is  doing  infinitely 
better  than  might  be  expected,  in  Switzerland, 
The  learned  gentleman  who  does  the  withering 
husiness,  and  who  blights  all  opponenta  with 
his  gloomy  sarcasm,  is  as  merry  as  a  grig  at  a 
vl^  wateri  og  place,    llie  learned  gentkman 
»ho  weeps  by  the  pint  on  the  smallest  provo- 
^ion»  has  not  shed  a  tear  these  six  weeks. 
*M  very  learned  gentleman  who  has  cooled 
the  aataral  heat  of  his  gingery  complexion  in 
p^oit  and  fountains  of  law,  until  he  has  become 
peat  in  kaottv  arguicents  for  Term  time,  when 
M  poses  the  drowsy  Bench  with  legal  "  chaff/* 
^plicable  to  the  uninitiated  and  to  moat  of 
we  initiated  too,  is  roiming,  with  a  character- 
^  diKgbt  in  aridity  and  dust,  about  Constant 
'••^pfc.     O^er  dispersed  fragmenU  of  the 
"^v  great  Palladium  are  to  be  found  on  the 
^Ijds  of  Venice^  at  the  second  cataract  of  the 
^we.  in  the  baths  of  Germamf,  and  sprinkled 
^the  aea  aand  all  over  the  English  coast. 
^»«twdy  OM  ia  to  be  encountered  in  the  de- 
•"J«  region  of  Chancery  Lane.     If  such  a 
j       ^owy  member  of  the  Bar  do  flit  across  the 


waate,  and  coma  upon  a  proniing  suitor  who  i« 
unable  to  leave  off  haunting  the  scenes  of  hia 
anxkrty,  they  frighten  one  another,  and  retreat 
into  opposite  shades. 

'^  It  is  the  hottest  long  vacation  known  for 
many  years.  All  the  young  clerks  are  madly 
in  love,  and,  according  to  their  various  degrees, 
pine  for  bliss  with  the  beloved  object,  at  Mar- 
gate, Ramsgate,  or  Gravesend.  AH  the  middle 
aged  clerks  think  their  families  too  large. 
•  •  •  •  • 

"  There  are  oflScea  about  the  Inns  of  Court  in 
which  a  man  might  be  cool,  if  any  coolnesa 
were  worth  purchasing  at  such  a  price  in  dul- 
ness ;  but  the  little  thoroughfares  outside  those 
retirements  seem  to  blaze.  In  Mr.  Krook's 
court,  it  is  so  hot  that  the  people  turn  their 
houses  inside  out,  and  sit  in  chairs  upon  the 
pavement — Mr.  Krook  included,  who  there 
pursues  his  studies,  with  his  cat  (who  never  ia 
too  hoi)  by  his  side.   ♦        •        •        •        • 

'*  Over  all  the  legal  neighbourhood^  there 
hangs,  like  snme  great  veil  of  ruttt,  or  gigantic 
cobweb,  the  idleness  and  pensiveness  of  the 
Long  Vacation.  Mr.  Snags  by,  law  stationer, 
of  Cook's  Iqwtre  Took's]  Court,  Curattor 
Street,  is  sensible  of  the  influence,  not  only  io 
hia  mind  as  a  sympathetic  and  contemplative 
man,  but  also  in  bis  business  as  a  law  stationer 
aforesaid,  tie  has  more  leisure  for  musing  n 
Staple  Inn  and  in  the  Rolls  Yard,  during  tha 
Long  Vacation,  than  at  other  seasons ;  and  he 
says  to  the  two  'prentices, '  What  a  thing  it  is^ 
in  such  hot  weather,  to  think  that  yuv  live  ia 
an  island,  with  the  sea  a  rolling  and  a  bowhng 
right  round  you.'  *'— 1  Bleak  House  Reports,  p. 
183. 


SUGGESTED  CONSOLIDATION  OFTHE 
ORDERS  IN  CHANCERY. 

To  the  Editor  of  the  Legal  Observer. 

Sib, — Once  more  the  attorneys  and  solici- 
tors have  to  learn  anew  a  portion  (and  this 
time  a  very  considerable  portion)  of  the  prac- 
tice of  their  Profession.  Fortunately,  they 
have  the  Long  Vacation  before  them;  and 
while  on  their  trips  to  the  sea-side,  they  may 
take  in  one  pocket  the  "  Life  of  Lord  Lang- 
dale,"  they  had  better  put  in  the  other  the 
Chancery,  Common  Law,  and  County  Courts 
Acta  of  iast  Session.  This,  however,  will  not 
be  of  much  use  unless  the  Roles  and  Orders 
of  the  Courts  be  ready  to  accompany  them, 
and  it  woidd  be  conferring  a  great  boon  on 
them  if  the  Judges  would  issue  them  speedily. 
A  still  greater  boon,  however  (though  incom- 
patible, I  fear,  with  the  very  speedy  issue  of 
the  Orders),  might  be  gnmtea  with  reference 
to  the  Orders  of  the  Court  of  Chancery. 

It  ia  only  soma  twelve  years  since  I  entered 
the  Profeasion;  and  yet,  in  my  short  time, 
I  have  seen  not  a  few  changes,  from  the  abo- 
lition of  the  Six  Clerka'  Office  and  Equity  side 
of  the  Excbeouer,  down  to  the  introauction  of 

Crinted  pleadings.     All  these  changes  have 
een  effected  or  assisted  by  General  Orders ; 
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and  80  it  was  before  my  time.  Ordera,  and 
parts  of  Orders^  were  from  time  to  time  directly 
repealed  till  the  system  became  bo  cumbrous 
that  the  very  fraraers  of  New  Orders  feared 
that  their  own  vigilance  was  insufficient  to 
rake  out  all  of  the  old  which  ought  to  be  re- 

Sialed  ;  and  some  such  phrase  as  "  all  other 
rders  and  parts  of  Orders,  so  far  as  such 
other  Orders  and  parts  of  Orders  are  incon- 
sistent with  these  Orders,  but  not  further 
or  other\vise,  are  hereby  abrogated  and  dis- 
charged" was  adopted  to  make  the  Orders 
consistent,  but  certainly  to  puzzle  the  prac- 
titioner. 

Now  that  we  have  a  radical  change  in  the 
practice  of  the  Court  of  Chancery,  a  fit  oppor- 
tunity seems  to  be  afforded  to  the  Lord  Chan- 
cellor for  causing  the  various  Orders  to  be 
fully  looked  over,  and  issuing  afresh  all  such 
as  really  do  and  are  intended  to  exist  in  one 
code ; — ^abolishing  all  the  old  ones. 

Uncertainty  in  practice  is  an  evil  which 
presses  particularly  upon  solicitors.  The  bar- 
rister holds  many  a  brief  through  it ;  the  soli- 
citor merely  bears  all  the  blame  of  delay,  mis- 
carriage, and  expense.  The  evil  to  the  client  is 
obvious. 

I  would  suggest,  therefore,  a  memorial  from 
the  solicitors  to  the  Lord  Chancellor  on  the 
subject;  and,  whether  it  were  successful  or 
not,  I  am  snre  that  it  would  meet  with  that 
attention  in  the  high  quarter  to  which  it  would 
be  addressed  which  any  application  founded 
on  a  desire  for  the  increased  efficiency  of  die 
Profession  would  deserve.  £.  J.  F. 


pectoris,  on  August  13  last,  at  His  country  seat, 
Rothley  Temple,  Loughborough,  Leicester- 
shire. 

He  was  the  son  of  Charles  Stuart  Parker, 
Esq.,  of  BlockairB»  near  GksgoW)  and  was 
born  in  1803,  and  educated  at  the  Gramnur 
School  and  College  of  Glasgow.  He  after- 
wards proceeded  to  Trinity  College,  Cambridge, 
and  was  seventh  wrangler  in  1825,  Mr. 
Loflus  T.  \N'igram,  Q.  C,  being  eighth. 

He  was  csUed  to  the  Bar  by  the  Honoorable 
Society  of  Lincoln's  Inn,  on  Feb.  6, 1829.  re- 
ceived  a  silk  gown  in  July,  1844,  and  was 
appointed  a  Vice-Chancellor  in  October,  1S51, 
upon  the  changes  introduced  by  the  14  &  15 
Vict.  c.  83  (The  Administratioa  of  Justice  is 
Chancery  Act). 

His  Honour  had  arranged  to  act  as  the  Va- 
cation Judge  in  Equity,  and  to  hear  applications 
of  a  pressing  nature. 


LEGAL  OBITUARY. 


VICS'CHAKCBLLOR  8IK  JAMES   PARKER. 

Ws  regret  to  record  that  this  learned  and 
much  respected  Judge  died  suddenly  of  angina 


NOTES  OF  THE  WEEK. 

PROROGATION    OF   PARLIAMENT. 

At  the  meeting  of  the  Council  on  Aug.  18, 
Parliament,  which  was  appointod  to  meet  on 
Friday  the  20th  August,  was  prorogued  to 
Thursday,  the  2 let  day  of  October  next. 

LAW   APPQINTMIU^T. 

Samuel  Warren,  Esq.,  Q.  C,  has  been  ap- 
pointed Recorder  of  Hull»  vacant  by  the  death 
of  T.  C.  Granger.  Esq.,  a  C,  M.  P.  This 
important  office  was  prsvioaaly  held  by  Mair 
thew  Talbot  Baincs,  Esq.,  Q.  C,  and  by  Mr- 
Justice  CraaaweU. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS. 
AND    SHORT   NOTJB8   OF     CA8S8. 


iUtlf  €iimttJlat. 

In  re  Royal  Bank  of  Australia,  exparte  Robin- 
son's Executors.    July  8,  1852. 

WINDINO-UP     ACTS.  —  EXKCUTORS.  —  LIA- 
BILITY TO   CONTRIBUTE. — DIRECTOR. 

A  director  agreed  to  take  100  shares  tit  ac- 
cordance with  a  resohUion  of  the  directors 
to  take  additional  shares  amongst  tJiem* 
selves,  and  he  gave  a  promissory  noie  for 
l,000i.  to  secure  payment  of  the  deposits 
and  calls.  There  were  debtor  and  creditor 
entries  in  the  bank  ledger  in  respect  of  the 
dividends  on  the  shares  and  interest  on  the 
note.  The  executors  having  taken  no  steps 
at  his  death  in  respect  of  disposing  of  the 
shares  or  ascertaining  the  extent  of  his  in- 
terest in  the  concern  •  Held,  confirming. the 
decision  of  Vice-Chancellor  Knight  Bruce, 
that  they  were  liable  to  contribute  in  respect 
of  the  100  shares. 

This    was    an    appeal    from    Vice-Chan- 


cellor Knight  Bruce  confirming  the  Master^s 
decision  inserting  the  appellants  on  the  list  of 
contributories  to  this  company  as  executorB  of 
Mr.  Robinson.  The  dfleeaaed  waa  a  cBrector, 
and  held  20  shares  as  a  qualification  and  had 
agreed,  upon  the  directors  taking  a  further  nnm- 
ber  amongst  themselves,  to  take  J  00  additional 
shares,  giving  a  promissory  note  for  1,000/.  for 
the  deposits  and  calls.  It  appeared,  however, 
that  there  were  entries  in  the  company's  ledger 
in  respect  of  the  dividends  on  the  shares  and  in- 
terest on  the  note,  and  that  upon  his  death  no 
communication  had  been  made  by  the  directoii 
to  the  appellants  as  to  the  number  of  sharea  held 
by  their  testator,  nor  had  tire  appellaats  taken 
any  stcjis  to  dispose  of  his  shares. 

Sir  }V.  Page  IVood  in  support;  J>«ttel  and 
Rottbnrgh  for  th«  official  manager,  contrft. 

The  Lord  Chancellor  aflhined  thfc  decision 
of  the  Vice-Chancellor. 
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h  re  Lord  Dinorben,  exparte  Hughes.    July 
17,  1852. 

LUNATIC. — COHMITTEBS  OP  ESTATE.— TE- 
NANT m  TAIL  IN  REMAINDER. —  ONUS 
OF  PROVINO  UNFITNESS. 

Held,  that  the  tenant  in  tail  in  remainder  was 
prim&  facte  entitled  as  of  right  to  be  one 
of  the  committees  of  the  estate  of  a  lunatic 
tenant  in  tail  in  possession,  and  that  the 
onus  of  showing  him  to  be  an  unfit  person 
laid  on  the  parties  objecting  to  his  appoint^ 
ment.    An  order  was  therefore  made  ap- 
pointing him  in  confunction  with  the  three 
committees  of  the  person  of  whom   the 
Master  had  approved  as  committees  of  the 
estate. 
This  was  a  petition  on  behalf  of  the  tenant 
in  tail  in  remainder,  praying  that  the  Master's 
report,  approving  of  the  three  committees  of 
the  person  of  this  lunatic   as  committees  of 
tlie  estate,  might  not  be  confirmed,  but  that 
the  petitioner  might  be  appointed  committee 
either  alone  or  in  conjunction  with  the  others. 
There  was  also  a  cross-petition  on  behalf  of 
the  committees  Approved  by  the  Master  for  the 
confirmation  of  his  report. 

Sir  W.  Paqe  Wood  and  Selwyn,  in  eupport 
of  the  petition,  referred  to  In  re  Webb,  2 
PhiU.  532. 

Bethell,  Q.  C,  and  Shapter,  for  the  com- 
mittees of  the  person,  contrk,  and  in  support 
of  the  cross-petition ;  Lloyd,  Q.  C,  and  Hislop 
Clarke,  for  an  infant  daughter  of  the  lunatic  on 
tiie  same  side,  upon  the  ground  the  committees 
•pproved  by  the  Master  wiere  those  nominated 
Of  the  lunatic's  father. 

The  Lord!*  Justices  said,  the  general  practice 
of  this  Court  was,  that  the  hdr  or  quasi  heir 
or  reoiaiiider-maii  should  be  as  of  ri^^t  the 
committee  or  one  of  the  committees  of  the 
^te,  and  the  onus  of  showing  he  was  an  un- 
fit person  to  ^a  appointed  laid  on  the^e  objects 
mg  to  his  appointment.  As  nothing  had  been 
shown  to  that  effect  in  respect  of  the  petitioner, 
w  would  be  appointed  in  conjunction  with  the 
^iVee  approved  of  by  the  Master. 


SBuattt  at  tfyt  xionir. 

^ehy,  Jemuugs,    July  17»  1852. 

CLAIM.  —  8PEC1VIC  PERPORMANCE  OF 
AGREEMENT.  —  DESCRIPTION.  —  DEFI- 
CIENCY IN   ACREAGE. — COMPENSATION. 

Is  an  agreement  for  the  sale  qf  oertain  land, 
the  quantUjf  was  stated  to  contain  14  acres 
2  roods  or  thereabouts,  as  taken  from  the 
old  lease — but  the  purchaser  obtained  the 
insertion  of  a  clause,  that  he  was  not  to  be 
bound  by  the  acreage.  The  land  on  ad- 
vieasuremsnt  proted  to  be  less  in  quantity 
than  represented  by  2  acres  1  rood  and  13 
perches :  Held,  that  the  vendor  was  not 
entitled  to  claim  the  specific  petformanee 
tf  the  contract  unless  he  compensated  the 
perehaser  for  the  deficiency  in  quantity, 


and  the  claim  was  therefore  directed  to  be 
dismissed  with  costs,  in  the  event  of  his  not 
electing  to  make  such  deduction. 
Roupell  appeared  in  support  of  this  claim, 
for  the  specific  peiformance  of  an  agreement 
dated  in  May,  1851,  to  purchase  for  the 
sum  of  1,500/.,  certain  freehold  property  at 
Bromford  Forge,  Warwickshire  —  the  land 
being  described  from  the  old  leases  as  contain- 
ing 14  acres,  2  roods,  or  thereabouts,  but  the 
agreement  included  a  clause,  which  was  in- 
serted at  the  defendant's  instance,  that  he  was 
not  to  be  bound  by  acreage.  It  appeared  ou 
admeasurement  that  the  land  was  2  acres,  1 
rood,  and  13  perches  less  than  the  quantity 
represented,  and  the  defendant,  thereupon, 
claimed  a  reduction  in  the  price.  The  plaintiff 
declined  to  accede  to  this,  but  offered  the  de- 
fendant to  rescind  the  contract,  and  upon  his 
refusal  this  claim  was  filed. 

R.  Palmer  for  the  defendant,  was  not  called 
on. 

The  Master  of  the  Rolls  said,  the  contract 
could  not  be  enforced  unless  the  plaintiff  con- 
sented to  compensate  the  defendant  for  the 
deficiency,  which  consisted  of  more  than  one- 
seventh  of  the  whole,  and  gave  the  plaintiff  the 
option  of  taking  an  order  on  these  terms,  or  of 
having  the  claim  dismissed  with  costs. 


JBliU'€^muTUiv  Zwmtr. 

Cole  V.  Miles  and  others.    July  8,  1852. 

EXECUTOR  AND  SPECIFIC  LEGATEE,  SET- 
TING ASIDE  SALE  BY. —  ASSENT  OF  CO- 
EXECUTORS. —  DUTY  OF  PURCHASER.— 
SOLICITOR. 

An  executor  and  specie  legatee  of  a  leasehold 
estate  sold  the  same  to  a  purchaser  for 
whom  he  acted  as  solicitor,  and  in  the  con^ 
veyance  the  will  was  recited,  and  proof  by 
two  executors,  and  that  the  executors  had 
assented  to  the  bequest,  and  then  purported 
to  convey  as  executor  and  assignee.     It 
appeared  he  was  largely  indebted  to  the 
estate :  Held,  dismissing  with  costs  a  bill 
by  two  of  the  other  executors  to  set  aside 
the  conveyance  as  fraudulent,  that  it  was 
net  the  duty  of  the  purchaser  to  inquire 
whether  all  the  executors  had  assented  to 
the  bequest;  and  held,  also,  that  the  suit 
could  not  be  maintained  by  the  co-executors, 
although  it  might  be  in  a  proper  case  by 
legatees  or  cestuis  que  trnstent. 
This    bill  was   filed  by  two  of  the  exe- 
cutors and  devisees  in  trust  under  the  will  of 
Mrs.  Sutherland,  to  set  aside  a  conveyance  of 
certain  leasehold  estate  by  Mr.  Townsend,  one 
of  the  two  other  executors  and  devisees,  to  the 
defendant  Miles,  and  for  a  declaration  that  the 
same  was  fraudulent  and  void  as  against  the 
plaintifis,  aftd  for  the  re-conveyance  of  the 
property  by  the  purchaser.    It  appeared  that 
Mr.  Townsend  was  specific  legatee  of  the  pro- 
perty in  question  and  had  acted  as  solicitor  for 
both  parties  on  the  sale  to  Mr.  Miles, — the 
conveyance  reciting  the  will  and  proof  by  two 
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executors,  and  tbat  thtj  had  asaented  to  the 
bequest  to  Mr.  TownaeDd,  who  then  purported 
to  convey  as  executor  and  assignee.  On  the 
reference  to  the  Master  in  a  suit  for  the  admi- 
nistration of  the  property  of  the  testatrix,  Mr. 
Townsend  had  been  reported  as  considerably 
indebted  to  the  estate. 

Kenyom  Parker  and  F.  T.  White,  for  the 
plaint! AT,  contended  the  recital  in  the  convey- 
ance was  sufficient  to  lead  a  prudent  man  to 
inquire  into  the  truth  of  the  facts,  and  that  the 
purchaser,  by  employing  Mr.  Townsend  as  his 
solicitor,  haa  constructive  notice  of  the  fraudu- 
lent transaction. 

RusseU,  Bacon,  Wilteoek,  E,  G.  White, 
J.  V.  Prior^  Morris,  and  Scott  for  the  de- 
fendants. 

The  Vtce-Chancelhr  said,  that  the  Court  had 
never  imposed  the  burden  on  purchasers  to 
inquire  whether  all  the  executors  had  assented 
to  a  bequest,  and  it  would  be  most  unwise  by 
so  doing  to  impede  the  powers  of  executors  to 
deal  with  the  estate  ot  their  testators.  Al- 
though there  were  cases  in  which  legatees  or 
eesttUs  que  trustent  might  follow  property 
which  had  been  improperly  aliened  with  notice 
to  the  purchasers,  yet  such  a  suit  could  not  be 
maintained  by  another  executor.  In  this  case 
the  defendant  conveyed  as  executor  and  assig. 
nee,  and  he  really  filled  the  character  of  assig- 
nee at  law  upon  his  legacy  being  assented  to, 
and  as  there  was  no  evidence  of  fraud,  the  bill 
must  be  dismissed  with  costs. 


Van  V.  Jackson.    July  19»  1852. 

UARRIAOB  SETTLBMBNT.  —  POWBK  OF  AD- 
VANCEMENT. —  OUTFIT  FOR  CHILDREN 
ABOUT  TO    EMIGRATE. 

An  order  was  made,  on  the  petition  of  the 
parents  and  of  three  young  men,  about  to 
proceed  to  Australia,  for  the  application  of 
a  portion  of  the  shares  they  were  entitled 
to  under  the  marriage   settlement,  which 
contained  a  power  to  the  trustees  to  apply 
a  portion  for  their  advancement,  in  their 
outfit, — upon  an  affidavit  that  the  money 
would  be  so  applied. 
Bacon  and  Baggallay  appeared  in  support  of 
this  petition,  which  was  presented  by  the  pa- 
rents and  by  three  young  men,  for  the  applica- 
tion, under  a  power  in  the  marriage  settlement 
to  the  trustees  to  apply  a  portion  of  the  shares 
t)iey  would  be  entitled  to  for  their  advance- 
ment, upon  their  outfit  on  proceeding  to  Aus- 
tralia. 

The  Vice-chancellor  said,  the  order  might  be 
made  upon  the  production  of  an  affidavit  certi- 
fying the  money  was  to  be  so  applied. 


Vfce'C^xntf Hot  pxr&cr. 
.     Middleton  v.  MiddUton,    July  7, 1852. 

IMUB   DBYTftAVIT  TBI.  NON.  —  WILL   TOBM 
UP  BY   a  BIB. — COSTS. 

The  heir-at^lam  of  a  testator  ton  tip  tke  wiU 


wMoh  was  beima  rtad  to  Un,  but  thepieen 
were  afterwards  collected  wid  put  togHkst 
and  the  will  proved  by  tke  egtcutor :  Hdd, 
on  fur.  dirs,,  that  awumgh  tke  costs  <^  ss 
issue  devisavit  vel  non  asked  by  him  led 
not  been  increased  therd^  and  in  which  the 
will  was  established,  he  was  Uable  by  Us 
nUsoonduet  to  the  costs  ofsmek  issue. 

I  Thb  will  in  this  case  having,  on  an  isnie 
detfisavit  vel  non  asked  for  by  the  heir-at- 
law,  been  established  against  him, 

Russell  and  W.  H.  Bagshawe,  for  the  plain- 
tiff, asked  on  fur.  dirs.  that  the  costs  thereof 
should  be  paid  by  him,  as  it  appeared  he  bad 
torn  up  the  will  upon  its  being  read  to  him  by 
a  person  to  whom  the  testator's  widow  bad 
given  it  for  that  purpose,  and  although  tbe 
pieces  had  been  afterwards  collected  and 
put  together,  and  the  will  duly  proved  by  the 
executor.  They  cited  Bemey  v.  Eyre,  3  Atk. 
387. 

Robson  for  another  party  on  the  same  side. 

Stuart  and  Faber  for  the  heir-at-law,  contriit 
on  the  ground  the  costs  of  the  issue  had  not 
been  increased  by  his  act. 

The  Vice-chancellor  said,  that  although  the 
costs  of  the  issue  had  not  been  increased,  yet 
the  misconduct  of  the  heir  was  so  great,  ibat 
he  ought  to  pay  the  costs  of  the  issue. 


Court  of  Ottent*tf  Mfncft. 

Re^tM  V.  Registrar  of  Friendly  Societies.  Jane 
7,  1862. 

FRIENDLY  SOCIETY.  —  POWKR  TO  MAM 
RULE  REMOVING  OFFICES  INTO  ANOTHBS 
COUNTY.— MANDAVOS. 

Held,  discharging  a  rule  for  a  mandanmt  os 
ths  registrar,  thai  etfriendky  soeieiy  has  nst 
power  umder  the  9  4*  10  Vici.  c.  27, 9- 1>> 
to  make  a  rule  removing  ike  q/iees  t/  tis 
society  from  Rochester  to  London,  isa^ 
much  as  that  Act  did  not  either  ewprtsitl 
or  impliedly  repeal  tke  proviso  in  the  10 
Geo.  4,  e.  56,  s.  10,  that  tke  place  ofmed- 
ing  should  be  within  tke  eomnty  in  vAieft 
the  rules  of  the  society  were  enrolled. 

This  was  a  rule  nisi  granted  on  May  25  last, 
for  a  mandamus  on  the  Registrar  of  Aiendly 
Societies  to  certify,  under  the  10  Geo.  4,  c.  5^ 
as  altered  by  the  4  &  5  Wm.  4»  c.  40,  an 
amended  rule  of  the  Kent  Mutual  Insor- 
ance  Society,  established  at  Rochester,  for 
the  removal  of  the  society  to  OW  ie^» 
London. 

The  Attomey-Oenerat,  SoHcitor-Oenemt,  and 
B.  Andrews,  Q.  C,  showed  cause  against  the 
rule,  on  the  ground  that  section  10  of  the  10 
Geo.  4,  c.  56,  which  provided  that  "the  place 
or  places. at  which  such  society  Intended  to 
hold  their  meetnigs  shall  be  situate  whUn  the 
county  in  which  the  rules  of  the  said  society 
are  enrolled,"  was  not  repealed  by  the  9  *  10 
Vict.  c.  S7,  8.  12,  which  directed  the  transtript 
of  the  ndes  to  be  dcpoaited  with  the  Rpgwtrar 
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of  Friendly  Societies  instead  of  the  Cflerk  of 
the  Peace. 

WiUes  in  sapport. 

The  Court  said,  that  the  9  &  10  Vict.  c.  27, 


did  not  either  impliedly  or  expressly  repeal  the 
proviso  in  the  10  Geo.  4,  c.  56,  s.  10,  and  that 
the  society  conid  not  make  the  regulation,  anj 
the  rule  was  therefore  discharged. 


ANALYTICAL   DIGEST   OF   CASES, 

RKPORTBD  IN  ALL  THE  COURTS. 


tewxi%  ttf  icq«itf  • 

[For  tbe  previous  Sections  of  the  Digest  in 
this  Volume,  see 
Prwy  OnmoU :  Appeals,  p.  17. 
House  ofl^trds:  Appeals,  p.  38. 

Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Lav  of  Trustees,  p.  165. 

Lunacy,  p.  185. 

Lav  relating  to  Infants,  p.  186. 

Law  relating  to' Charities,  p.  203. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104, 286, 306] 

CONSTRUCTION  OF  STATUTES. 

COPYRIGHT. 

1.  Design.  ^Injmnetvm  —Under  the  Copy- 
right of  Dtmt^  Act»  6  &  6  Viet,  c  100,  the 
proprietor  of  a  design  protected  by  the  Act,  is 
•■titled  to  an  injanetion  restraining,  not  merely 
tbe  sale,  but  the  manntetare  of  any  article  to 
vhich  the  design  is  applied  during  the  period 
ef  the  protection. 

Form  of  order  on  coropromise  staging  all 
proceedings,  except  on  breach  of  4m  injumetion. 
Macrae  v.  Holdswarth,  2  De  6.  ft  &  496. 

2.  Musical  work. — AHen. — An  alien  resident 
abroad  composed  three  musical  pieces  in  a  foreign 
roantry,  and  sold  the  copyright  in  this  country 
to  the  plaintiff,  a  British  subjeet,  who  published 
the  work  in  London.  The  work  was.  on  tbe  same 
day,  published  in  Prussia.  On  motion  in  a  suit 
tt«ituted  hy  the  purchaser  of  the  copyright 
^Dst  a  person  wno  had,  without  leave,  pub- 
ushed  the  three  musical  compositions  in  this 
<^ntry :  Held^  that  the  publication  was  within 
me  Copyright  Act,  5  &  6  Vict.  c.  45  ;  and  the 
^rt  granted  an  injunction  restraining  the 
opaathorised  publication.  Buxton  v.  James,  5 
DeG.&S.80. 

3.  Periodical  work.  —  Under  the  Act  to 
unead  the  Law  of  Copyright  (5^6  Vict.  c. 
45))  actual  payment  for  an  article  written  for  a 
periodical  work,  is  a  condition  precedent  to  the 
retting  of  the  copyright  in  the  article  in  the 
Proprietor  of  the  work:  a  coa/rac(  for  pay- 
■Mat  is  not  svfiicienU  Richardson  ▼.  Gilbert, 
1  Sin.  N.  S.  336. 

^*  What  mnoumts  to  publication  of  pattern. — 
Whether,  under  the  Ucsigns'  Copyright  Act 
(5  &  6  Vict.  c.  100),  the  exhibition  of  a  pattern 
JlJipaper,  before  it  is  applied  to  any  of  the 
nbrics  sMOtioned  in  the  Act,  and  registered, 
w  a  publication  of  it,  so  as  to  deprive  the  pro- 


prietor of  all  right  to  protection  for  that  par- 
ticular  pattern  ^QiMere.  Dalglish  v.  Jarvie,  2 
H.  &T.431. 

5.  /n/ttnc/toa.— Tbe  protection  of  copyright 
for  three  years,  granted  by  6  &  7  Vict.  c.  65, 
to  **  any  new  or  original  design  for  any  article 
of  manufacture  having  reference  to  some  pnr« 
pose  of  utility,  so  far  as  such  design  shall  be 
for  the  shape  or  configuration  of  such  article," 
is  not  clearly  applicable  to  the  design  of  a 
"  protector  label,"  which  consisted  in  making 
in  the  label  an  eyelet-hole,  and  lining  it  with  a 
ring  of  a  metallic  substance,  through  which  a 
string  attaching  the  label  to  packages  passed. 
The  Court  refused  to  grant  an  injunction  bfr* 
fore  the  hearing  against  an  infringement  of 
such  design. 

Quare,  the  meaning  of  the  words  *' shape 
or  configuration,"  in  the  Act.  Margetson  r, 
WHght,  2  De  G.  &  S.  420. 

6.  Construction  of  4th  section.—"  PMiea^ 
tion" — Whether  in  the  condition  of  copyright 
mentioned  in  the  4th  section  of  the  Designs* 
Copyright  Act  (5  &  6  Vict.  c.  100),  that  the 
design  has  Itefore  pubHctiHon  been  registered, 
the  term  publication  is  limited  to  publication 
after  the  design  has  been  embodied  into  some 
fabric — Quare.  Dalglish  v.  Jarvie,  2  M'N.  & 
G.  231. 

7.  Breach  of  confidence  in  publishing  etch" 
ings.  —  lyunciion.  —  Where  a  workman,  in- 
trusted with  copperplates  for  the  purpose  of 
taking  impressions  for  the  plaintiiF  of  etchings 
made  by  the  latter,  and  not  intended  for  publi- 
cation, took  impressions  for  himself,  in  viola- 
tion of  the  trust,  and  sold  the  impressions  to 
the  defendant,  who  published  a  catalogue  of 
them,  accompanied  by  remarks  of  his  own : 
Held,  that  tbe  plaintiff  was  entitled  at  the 
hearing  to  a  perpetual  injunction  to  restrain 
the  publication  of  the  catalogue,  and  to  a 
decree  ordering  the  impressions  to  be  de- 
stroyed ;  and  that  the  defendant  was  not  en- 
titled to  a  preliminary  trial  of  his  title  at  law. 

Upon  a  previous  interlocutory  application 
for  an  injunction,  the  evidence  only  made  oat 
a  case  of  suspicion  that  a  breach  of  confidence 
had  been  committed.  On  the  defendant  put- 
ting in  his  answer,  denying  notice  of  any  such 
breach  of  confidence,  but  not  fully  or  satisfac- 
torily accounting  for  his  possession  of  the 
etchmgs,  and  moving  to  dissolve  the  injunc- 
tion :  Held,  that  there  was  sufficient  ground 
for  suspicion  that  there  were  equitable  as  well 
as  legal  grounds  for  interference,  to  make  it 
right  to  continue  the  inlimction  to  the  bearing 
(on  proper  undertakings),  without  patting  the 
plaintiff  to  establish  a  title  at  law. 

SewkbU,  that  independendy  of  the  breach  of 
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trast,  tbe  legal  right  of  the  plaintiff  to  preserve 
the  privacy  of  his  unpublished  works  was  so 
clearly  infringed  by  the  publication  of  the 
catalogue,  as  to  entitle  him  to  have  it  pro- 
tected by  injunction,  without  obtaining  the 
decision  of  a  Court  of  Law  in  its  favour;  and 
that  the  distribution  of  a  few  copies  of  the 
etchings  to  private  friends  did  not  prejudice 
this  right.  Princ»  Albert  v.  Strange,  2  De  G. 
&  S.  652;  Attorney-General  v.  Sam,  ib.,  652. 

LIMITATIONS,  STATUTE  OF. 

1.  Guardian,  —  Trustee.  —  A  testamentary 
guardian  is  a  trustee,  and  therefore  the  Statute 
of  Limitations  is  inapplicable  to  accounts  as 
between  him  and  his  ward.  Mathew  v.  Brise, 
14  Beav.  341. 

Case  cited  in  the  jiidgmeat:  MeUish  v.  HeUi«b, 
1  Sim.  &  Slu.  145.  ' 

2.  3  4*  4  Wm.  4,  c.  27,  s.  42.  —  Charge  on 
real  estate. — Arrears  of  interest. — Cfotm  before 
the  Master. -^On  a  bill  to  enforce  a  charge  ac* 

auired  by  a  judgment  creditor  on  the  estate  of 
\xe  debtor,  a  receiver  was  appointed,  and  at  the 
hearing,  a  reference  as  to  incumbrances  on  the 
estate  was  directed.    A  state  of  facts  and  claim 
carried  in  before  the  Master  under  such  inquiry 
by  an  incumbrancer,  not  a  party  to  the  suit, 
was  held  to  take  the  charge  as  to  the  interest 
out  of  the  Sutute  of  Limitations  (3  &  4  Wm. 
4,  c.  27, 8.  42) ;  and  the  incumbrancer  was  held 
to  be  entitled  to  arrears  of  interest  for  six  years 
antecedent  to  the  time  of  such  claim.     Ureen- 
way  V.  Bromfield,  9  Hare,   201;  Handtey  v. 
Wood,  ib. 
Cases  cited  in  the  judgment :  Hunter  v.  Nockolds, 
1  M'iV.  &  G.  654  ;  I  II.  &  T.  651  ;  Henry  v. 
Smith,  «D.&  War.  381. 

3.  In  1825,  the  holder  of  a  promissory  note 
brought  an  action  against  the  maker»  who  be- 
came lunatic,  whereupon  the  lunatic  and  hia 
committee  filed  a  bill  to  restrain  proceedings  in 
the  action,  on  the  ground  of  alleged  insuffi- 
ciency of  consideration  for  the  note ;  and,  upon 
the  motion  for  an  injunction,  an  order  was 
made  by  consent,  staying  proceedings  in  the 
action  and  the  suit,  with  liberty  for  the  holder 
of  the  note  to  go  in  and  establish  his  claim  in  die 
lunacy.  He  accordingly  took  proceedings  to 
support  his  claim  before  the  Master  in  lunacy, 
who,  however,  disallowed  it,  and  in  Aug.  1830, 
made  his  report,  without  including  in  it  the 
name  of  the  holder  of  the  note  as  a  creditor. 
The  lunatic  died  In  March,  1843 ;  and,  in  Feb. 
1844,  the  holder  of  the  note  filed  a  creditors' 
bill  against  the  representatives  of  the  lunatic  : 
Held,  that  the  plaintiff  was  not  entitled  to  be 
relieved  from  the  effect  of  the  Statute  of  Limi- 
tations,    fiocit  V.  Cooke,  1  De  G.  &  S.  675. 

4.  Acknowledgment.— On  March  4,  1811,  an 
agreement  was  entered  into  for  the  purchase  of 
freehold  land  for  6,300/.,  to  be  paid  on  the  1 3th 
of  May,  1811,  and  the  purchasers  were  imme- 
diately put  into  possession. 

In  1827,  the  purchaser,  before  any  convey- 
ance was  made  to  him,  and  before  he  had  paid 
any  part  of  the  purchase ^money,  died,  having 


devised  the  lands  Co'tmlMes.  The  tnuten 
disclaimed,  and  otliers  wens  appointed  b^ths 
Court  of  Chancery.  In  1834,  the  attorney  of 
these  trustees  wrote  to  tfie  assigiiees  of  the 
vendor  (who  had  become  bankrupt),  stating 
that  the  purchase-raotfey  was  ready  to  be  paid 
on  the  purchase  beSng  ootopl^d.  On  t  bill 
filed  by  the  assignees  in  1844,  to  enforce  the 
lien,  to  which  the  Statute  of  Limitations,  3  &  4 
Wm.  4,  c.  27*  was  set  up  as  a  defence  by  an- 
swer :  Held— 

1st.  That  the  trustees  were  persons  by  whom 
the  purchase-money  was  payable  within  the 
meaning  of  the  Sutute  of  Limitations,  3  &  4 
Wm.  4,  c.  27,  s.  40*  .      . 

2ad.  That  the  acknowledgiaeot  of  their  at- 
torney in  18a4  was  s!»fficient»  within  the  mean- 
ing of  the  exception  in  the  Act,  to  withdnw 
the  case  from  its  operation,  and,  for  this  pcr« 
posej  to  bind  the  cestuis  que  trustetUt  although 
the  trustees  were  appointed,  not  by  or  under 
any  powers  contained  in  the  will,  but  by  the 
Court  of  Chancery. 

3rd.  That  the  answers  claiming  the  benefit 
of  the  statute  must  be  consldet^  as  alleging 
that  no  acknowledgBMUtof  the  right  to  recei?e 
the  money  had  been  gii^en  or  signed  by  the 
person  by  whom  it  was  payaUe^  or  his  agent; 
and  that,  therefore,  alttion|<<h  the  bill  did  not 
allege  amy  acknowledgment  to  have  been  made, 
the  plaintiffs  were  entitled  to  prut  the  acknow- 
ledgment in  evideoEice  tm  an  appeal,  although  it 
was  not  read  or  proved  at  the  original  hearing. 

4t)i.  That  this  only  applied  to  the  tmsteei 
who  had  admitted  the  agency  of  the  attorney, 
but  that,  as  af^inst  other  defeodants  who  bid 
not  made  a  sioaiiar  admiieioQ,  the  assignees 
were  entitled  to  an  inquity  as  to  any  aeknov* 
ledgment  having  been  given.  Toft  v.  Stephen' 
sou,  1  De  G.>  M'N.  &  Q.  28. 

Case  cited  in  the  judgment:  Lord  St.  John  v. 
Boughton,  9  Sim.  219. 

PAKitOG^TXVB   OF   GROWN. 

Subject  contesting  with  Crown.-^What  thi 
object  of  21  Jao.  1,  c.  U.— The  object  of  the 
Stat.  21  Jac.  1,  c.  14,  was  to  place  a  party 
contesting  with  the  Crown  in  the  same  situs- 
tion  as  a  party  contesting  with  any  other 
plaintiff.  Attorney 'General  v.  Coloration  (f 
London,  2  H.  &  T,  I ;  2  M'N.  &  G.  247. 

But  this  Statute  does  not  apply  in  Equty, 
where,  in  the  matter  of  discovery,  the  Crown 
and  a  subject  litigating  together  are  precisely 
on  the  same  footing  as  ordinary  parties.  At' 
tomey^General  v.  Corporation  of  London,  9 
M*N.  &  G.  247. 

PRISONBR. 

1.  Stat.  4S  G.  3,  c.  1 23.— Dwcikflr^f.— The 
Lord  Chancellor  has  jurisdiction,  as  the  Jndge 
of  one  of  the  Superior  Courts  of  Record  «t 
Westminster,  to  discharge  a  prisoner  undw 
the  43  Geo.  3,  c.  123.  Lister  r.  Lister,  2  H. 
&  T.  174. 

2.  Attachment.^Diseharge.—lWfn.i,e.36, 
s.  15.— Where  a  defendant  in  custody  under  an 
attachment  for  non-payment  of  costs,  applied  to 
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be  diieliiirgod  andar  1  Win.  4»  c*  35,  a.  lft»  r. 
17,  the  Coud  declined  to  aa^  its  jurisdiction 
not  being  dear. 

Semble,  that  a  prisoner,  under  such  circum- 
stances, can  only  be  relieved  under  the  pro- 
Tisions  of  the  Insolvent  Debtors'  Acts.  8noi»- 
haUY.Dixoih  3  De  G.  &  S.  9. 

PU6UC  STATUTES. 

ProKsity  in  pleadings, — Prolixity  in  setting 
out  at  length,  in  a  petition  or  other  pkadini;, 
claases  of  a  public  Statute.  In  re  Manchester 
and  Leeds  RuUvoay  Company ,  exparte  OshaU 
^tou,  8  Hare,  31. 

RAILWAY  ACTS. 

Interference  of  Omrt  when  whole  nndertak' 
kyeannot  be  completed. — ^The  po^irers  contained 
in  Railway  Acta  are  given  only  in  the  contem- 
platbn  of  tfie  supposed  public  ^(ood  by  com- 
pletion of  the  whole  work ;  and  this  Court  will 
interfere  when  it  sees  that  the  whole  undertak- 
ing  cannot  be  completed.  CoAen  v.  Wilkinson, 
12  Bea?.  125. 

SHIP  RJMISTRY  ACTS. 

1.  Reffistty  conclusive  notvntksianding  fraud. 
*-A  bill  stated  that  the  vendors  of  a  ship  eso- 
csted  a  hill  of  sale  to  a  purchaser,  which  was 
to  be  handed  to  btni  upon  his  paying  the  con- 
sideration in  a  manner  stipulated,  but  that  he 
took  it  away  with  some  other  papers,  as  it  was 
iDppoied,  by  mistake,  and  afterwards  returned 
it,  saying  he  could  not  comply  with  the  terms^ 

The  bill  further  alleged,  that  the  plaistiflPs, 
tbe  vendors,  bed  discovered  that  the  defends 
tat,  the  purchaser,  had  taken  advantage  of  hts 
aecidental  possession  of  the  document  to  make 
bimself  the  registered  owner  of  the  ship,  and 
ns  about  to  sail  in  her :  Held,  that  the  alleged 
fraud  would  not  enable  the  Court  to  interfere^ 
and  a  demurrer  to  the  bill  was  allowed.  Fol- 
kit  V.  Delany,  2  De  G.  &  S.  236. 

2.  Interest  in  proceeds  of  sale  of  ship  of  non- 
repstered  (dirtier.— There  is  nothing  in  the 
policy  of  the  abtp  Registry  Acts  to  prevent  a 
^d  party,  not  having  any  registerea  share  in 
a  ^hip,  from  acquiring  from  the  owner  an  in- 
terest in  the  proceeds  of  the  sale  of  the  ship  in 
the  hands  of  a  purchaser,  when  the  ship  shall 
have  been  aold,  the  Court  not  being  required 
to  recognise  any  interest  in  such  third  person 
io  the  ship  itself,  -^semble. 

But  whether,  under  a  contract  by  which  a 
pvty  has  an  interest  in  the  proceeds  of  the 
nle  of  a  ship,  such  party  can  compel  the 
owner  to  sell  the  shin,  or  obtain  a  decree  for 
the  sale,— ^ttcere.  M'Calmont  v.  Rankin,  8 
Hare,  i. 

SPECIAL   CASES. 

Cases  to  be  sent  from  Chancery  for  the 
¥nion  of  Courts  of  Law.— Statutes  13  4-  14 
^«?'.  e  35.  s.  14,'  and  14  <y  15  Ftc/.  c  83, 
*.  8.— Questions  on  which  it  is  proper  for  the 
Uurt  of  Chancery  to  wnd  cases  for  the  opinion 
of  Courts  of  Common  Law,  or  to  seek  the  as- 
•istance  of  Judges  of  such  Courts,  under  the 
statutes  13  «5 14  Vict,  c.  35,  s.  14,  and  1 4  &  1 5 , 
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Vict.  c.  83,  s.  8,  or  otherwise,     Falkner  v* 
Grace,  9  Hare,  280. 

STOP  ORDXR. 

1  4*  2  Fief.  c.  110.— CoJWfrti(?fio»  of  Uth 
section.— Tht  proviso  contained  in  the  Uth 
section  of  the  Act  1  &  2  Vict.  c.  110,  that  no 
proceeding  shall  be  taken  to  have  the  beneiit 
of  the  charge  created  under  that  section  until 
after  the  expiration  of  six  calendar  months  from 
the  date  of  the*  charging  order  does  not  prevent 
the  creditor  from  obtaining  a  stop  order  to  re- 
strain  the  debtor  from  receiving  dividendaof 
stock  accruing  within  the  six  months. 

The  correctconstructionof  the  proviso  is,  that 
although  no  steps  can  be  taken  to  enforce  im- 
mediate payment  of  the  debt  by  realising  the 
security,  yet  that  the  judgment  creditor  may 
in  the  meantime,  by  force  of  the  order,  prevent 
the  security  given  him  by  the  Statute  from 
being  defeated  or  diminished  pro  tanto,  by 
stopping  payment  to  the  debtor  of  part  of  hif 
security.    IVatts  v.  Jefferyes,  3  M'N.  &  6. 372. 

THBLLTTSSON   ACT. 

1.  Accumulation. — A  direction  in  a  will  to 
accumulate  the  income  of  trust  funds  for  21 
years  after  the  testator's  death,  and  at  the  expi- 
ration  of  that  term,  during  the  minorities  of  the 
persons  entitled  under  the  trusts :  Held,  to  be 
good  only  for  the  21  years.  Wilson  v.  Wilson, 
I  Sim.  N.  S.  288. 

2.  A  testator  gave  his  residuary  personal 
estate  to  A.  and  B.,  in  trust  to  accumulate  the 
income  during  the  life  of  his  niece,  and,  on  her 
death,  to  transfer  the  capital  and  accumulations 
to  her  children,  in  equal  shares ;  the  shares  to 
be  vested  in  her  sons  at  21,  and,  in  her 
daughters  at  that  age  or  marriage.  The  niece 
lived  more  than  21  years  after  the  testator's 
death. 

Held,  that  the  direction  to  accumulate  was 
not  a  provision  for  raising  portions  within  the 
meaning  of  the  2nd  section  of  the  Thellusson 
Act,  ahd  that,  therefore,  it  became  void,  under 
the  Ut  section,  at  the  expiration  of  21  years 
from  the  tesutor's  death :  and  that  his  next  of 
kin  were,  thenceforth,  entitled  to  the  income  of 
the  capital  and  accumulations.  Bourne  v. 
Buckton,  exparte  Haig,  2  Sim.  N.  S.  91. 

Cb8<>s  cited  in  the  judgment:  Eyre  v.  Marsden, 
^  Ket-n,  .564;  Shaw  v.  Rhodes,  5  Myl.  Si  C. 
133  J  5C1.  &  F.U4. 

3.  Premiums.— Policy  of  life  assurance. — 
Accumulation, — A  direction  by  will,  to  pay  out 
of  the  testator's  property  the  premiums  upon  a 
pohcy  of  insurance,  effected  by  the  testator 
upon  the  life  of  another  person,  is  valid  for  the 
whole  life  insured,  and  is  not  an  accumulation, 
by  the  Thellusson  Act  (39  &  40  Geo.  3,  c.  98), 
restricted  to  21  years  only.  Bassil  v.  Lister, 
9  Hare,  177. 

4.  Distribution  not  accelerated  by  operation 
of  the  Act.— A  testator  devised  estates,  on  trust, 
to  pay  the  rents  to  a  tenant  for  life ;  and  after 
her  death,  on  trust,  to  accumulate  the  same  for 
21  years  from  the  death  of  the  tenant  for  life, 
and,  at  the  end  of  that  period,  to  divide  the 
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accamulations  among  defined  dassea  of  objected 
and  with  UmitationB  in  remainder  after  tke  ex- 
piration of  21  yeara,  but  no  residuary  devise : 
BM,  that  the  time  of  distribution  was  not  ac- 
celerated br  the  operation  of  the  Thellusson 
Act ;  but  tnat  the  rents  accruing  between  the 
end  of  the  legal  period  for  accumulation  and 
the  time  of  Satribution  belonged  to  the  heir- 
at-law  of  the  teatator.  Neitleiom  v.  Stephmuom, 
3  De  G.  &  S.  366« 
Cases  cit«d :  Eyre  t.  Msradeo,  S  Keen,  564 1  4 

Myl  &.  C.  fdi  ;  DsTidsoa  t,  Dallas.  14  Yes. 

576. 

TITHKS, 

Where  non-pa3rment  of  tithes,  or  the  pay- 
ment of  a  modus  in  lieu  of  tithes,  for  the  period 
prescribed  by  the  Act  2  &  3  Wm.  4,  c  100,  is 
aafficiently  proved,  the  landowner  will  be  pc». 
teeted  from  the  payment  of  tithea  without  being 
required  (as  before  the  passing  of  that  Act), 
to  show  the  legal  origin  of  the  modus,  or  of 
the  discharge  from  tithes. 

The  operation  of  the  Act  is  not  confined  to 
cases  of  claim  of  entire  exemption  from  tithes, 
but  is  applicable  also  to  cases  of  claim  of  partial 
exemption,  although  tithes  have  been  paid  in 
respect  of  other  Utheable  matters,  the  produce 
of  the  same  lands :  {Semble). 

Where  the  claim  of  a  vicar  to  tithes  of  cer- 
tun  matters  is  met  bv  an  allegation  of  enjoy- 
ment of  the  land  for  the  time  prescribed  by  the 
Act,  without  payment  of  tithes  on  any  of  the 
matters  in  question,  it  is  not  competent  fur  the 
vicar  to  go  into  evidence  to  prove  payment  of 
tithes  in  respect  of  other  titheable  matters,  the 
produce  of  the  same  lands,  unless  that  fact  is 
eipressly  alleged  by  him  in  the  pleadings. 
Salkeld  V.  Johnston,  1  H.  &  T.  329 ;  1  M*N.  & 
G.  242. 

Semble.  Tliat  a  modus  proved  to  have  been 
acted  upon  for  the  prescribed  period  cannot  be 
defeated  on  the  ground  of  rankness.  Salkeld 
v.  Johnston,  I  M'N.  &  G.  242. 

TITLB   OF  ACT  OF   FARLIAMKNT. 

The  title  cannot  be  resorted  to  for  the  pur- 
pose of  construing  the  provisions  of  an  Act  of 
Pariiament.  Hunter  v.  Nockold,  1  M*N.  &  G. 
640. 

TRUSTEE   ACT. 

1.  Appointment  of  new  trtistees. — Who  exist- 
ing trustees  under  section  32. — ^Two  trustees  of 
real  estates  named  in  a  will,  disclaimed.  On 
a  petition  by  a  person  entitled  to  a  pecuniary 
legacy  charged  on  the  estates,  to  appoint  two 
persons  named  in  the  petition  as  trustees  in 
their  place,  it  was  suggested  that  the  32nd  sec- 
tion of  the  Tnistee  Act  authorised  the  Court  to 
appoint  trustees  in  substitution  for  or  in  ad- 
dition to  existing  trustees  only,  and  that  the 
heir  of  the  testator  had  become  the  existing 
trustee:  Held,  that  the  distinction  was  too 
narrow,  and  the  Court,  upon  aflidavit  of  the 
fitness  of  the  proposed  trustees,  appointed  them 
in  substitution  for  the  trustees  who  had  dis- 
claimed.   In  Tgler*s  Trust,  5  De  G.  &  S.  66. 

a.  Appointment  of  aew  trustees.  —  Where 


trustees  aetwg  de  fmetc^Held,  that  this  Coart 
has  no  power  under  the  Truatee  Act,  1850,  to 
appoint  trustees  where  there  are  trustees  ds 
facto  acting  as  such.  In  rt  H&dkif,  5  De  G. 
&  8.  67. 

3.  23rd  scdion.— iVcylMl  qf  Trustee  to  rt. 
cetre  dividends.  —  Ordtr  rwiraspeetioe  omlpr^ 
The  person  entitled  for  life  to  the  dividends  of 
stock  held  in  trust,  requested  in  writing  tvo 
executors  of  a  sole  deceased  trustee,  in  whose 
name  the  trust  stock  was  standing  in  the  bank 
books,  to  receive  the  dividends,  and  they  made 
default  for  28  days  in  doing  so.  Upon  the  pe- 
tition of  the  person  entitled  for  life  to  the  di- 
vidends, the  Court  declared  that  the  right  to 
receive  the  dividends  which  accrued  due  prior 
to  such  request  was  vested  in  the  petitioner; 
hut  held,  that* it  had  no  authority  to  make  any 
order  as  to  any  dividends  accrued  or  to  accrue 
subsequent  to  the  date  of  the  request  is  n 
HartnaU,  expiarte  Hodges,  5  De  G.  &  S.  111. 

WILbS  ACT. 

1.  A  testator,  by  will  executed  in  1838,  gave 
the  residue  of  his  real  and  personal  estate  to 
trustees,  upon  trust  to  pay  an  annuity  to  his 
wife,  and  to  invest  the  sum  of  1,000/.,  and  pay 
the  interest  to  his  son  for  life ;  and»  after  his 
decease,  to  any  widow  of  his  son ;  and,  after 
her  decease,  upon  trust,  as  to  the  principal, 
for  his  children ;  and  subject  to  the  annuitj 
and  to  the  above  and  another  legacy,  upoo 
trusts  expressed  thus : — "  In  trust  for  all  my 
children,  in  equal  shares,  and  the  heirs  of  their 
bodies  (except  as  to  my  son  /.  F.  G.,  and  bis 
children  and  their  issue,  whose  share,  in  con- 
sequence of  the  1,000/.  set  apart  for  him  and 
them  as  aforesaid,  shall  be  rated  at  1,000/.  less 
than  the  share  of  anv  other  of  my  children); 
and  in  case  there  shall  be  a  failure  of  issue  of 
any  of  such  children,  then  as  to  the  share  or 
shares  of  him,  her,  or  them,  whose  issue  shall 
so  fail,  to  the  use  of  the  others  or  other  of 
them,  and  the  several  heirs  of  their  respective 
bodies."  The  testator  was  possessed  of  free- 
hold and  leasehold  property,  and  left  J.  F.  G- 
and  one  other  child  :  Held,  that  J.  F.  6.  vas 
entitled  in  fee  to  half  of  the  testator  s  freeholds, 
and  absolutely  to  his  leaseholds :  that  the  pa- 
renthetical expression  was  merely  explanatoij, 
and  that  the  29th  section  of  the  Wills  Act  did 
not  affect  the  devise  and  gift.  Gree*  v.  Green, 
3  De  G.  &  S.  480. 

2.  Appointment. — Power.— A  testatrix,  hav- 
ing  a  general  power  of  appointment  over  a  sum 
of  stock  under  the  will  of  T  S ,  appointed  the 
stock  to  her  sons,  Joseph  and  John,  and  her 
other  children  equally ;  and  she  left  any  other 
sum  of  money  or  property  to  which  pue  then 
was  or  might  thereafter  become  entitled  under 
the  will  of  T.  S.,  to  be  divided  amongst  such 
of  her  children  as  might  be  living  at  her  deaths 
and  she  constituted  Joseph  her  residunn/  Ugu* 
tse,    John  died  before  her. 

Held,  that  Joseph  wm  entitled  to  the  share 
of  the  stock  intended  for  John.  In  rs  Spooner^* 
Trust,  exparte  MouriU,  2  Sim.  N.  S.  129- 
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LIABILITY  OF  PROVISIONAL  COM- 
MITTEE-MEN. 


RECENT   DECISION. 

The  law  applicaUe  to  the  liability  of 
persons  acting  aa  provisional  committee- 
men  of  abortive  companies  has  long  been 
remarkable  for  its  uncertainty,  and  has  fur- 
nished, perhaps,  the  most  striking  illustra* 
tioDs  of  judicial  conflict  to  be  found  in  the 
annals  of  modern  English  Jurisprudence. 
Not  only  have  Courts  and  Jndges  differed 
from  each  other  on  the  subject,  but,  as 
frankly  and  pointedly  stated  by  Lord  St. 
Leonards  in  a  late  case  m  the  House  of 
Lords,  "  there  is  no  Court,  and  luurdly  any 
Judge,  before  whom  the  question  has  not 
from  time  to  time  come,  and  scarcely  one 
Judge  before  whom  the  question  has  origi- 
lully  come  who  has  not  diflered  from 
Himself,  or  any  Court  which  has  not  dif- 
fered from  itself,  in  regard  to  the  points 
decided." 

The  amount  of  expense,  anxiety,  litiga- 
tion,—and,  we  fear,  must  be  added  injustice, 
-HKJcasioned  by  the  uncertain  state  of  the 
law  upon  this  question  defies  calculation; 
but  it  is  nevertheless  a  subject  for  congratu- 
^ion  that  the  matter  is  at  length  put  upon 
^  right  footing  bv  the  decision  of  the  House 
of  Lords,  in  conu>rmity  with  the  unanimous 
^^d  unhesitating  opinion  of  the  Common 
Law  Judges. 

In  the  first  instance,  it  was  taken  for 
g'inted,  that  the  mere  fact  of  consenting  to 
^e  insertion  of  his  name  in  a  prospectus  as 
*  provisional  committee-man,  rendered  a 
^n  liable  upon  all  contracts  entered  into 
oy  or  on  behalf  of  such  provisional  com- 
mittee. When  the  soundness  of  this  doc- 
^e  began  to  be  questioned,  and  the  prin- 
ciples upon  which  it  was  founded  to  be  in- 
vestigated, it  was  said  that  the  relation  of 
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co-provisional  committee-men  constituted 
an  association  of  quoM  co-partnership,  in 
which  one  was  agent  for  the  other  for  the 
purposes  of  all  preliminary  proceedings; 
and  by  virtue  of  that  relationship  autno* 
rised  to  bind  the  co-promoters  of  the 
scheme.  The  decision  of  two  cases ^  in  the 
Court  of  Exchequer,  at  the  close  of  the 
year  1846,  tended  materiallv  to  check  the. 
current  of  decision  which  had  previously 
set  in,  anid  overwhelmed  so  many  unfor- 
tunate defendants.  The  general  principle 
involved  in  those  decisions, — namely,  that 
a  provisional  cummittee-man  could  only  be 
liable  for  goods  sold,  or  work  and  labour, 
on  a  contract  made  by  him  personally,  or 
by  his  authorised  agent, — has  never  been 
disputed  in  the  Courts  of  Law.  But  it  was 
contended,  and  laid  down  by  several  of  the 
Judges,  long  after  the  cases  adverted  to 
were  decided,  that  the  fact  of  a  man  con- 
senting to  become  a  committee-man  was 
one  of  importance,  from  which  it  might 
fairly  be  inferred  that  he.  knew  how  the 
committee  was  proceeding,  and  if  it  ap- 
peared that  the  person  sought  to  be  charged 
attended  any  meetings  of  the  committee,  or 
knew  that  the  committee  acted  by  a  secre- 
tary, it  was  said  to  afford  evidence  for  a 
jury  that  the  defendant  sanctioned  what 
was  done  in  the  promotion  of  the  scheme. 
It  was  held  to  be  unnecessary  to  show  that 
the  committee-man  gave  any  direct  autho- 
rity to  the  secretary  to  pledge  hb  personal 
credit,  because  it  might  be  assumed  that 
those  who  acted  on  a  committee  gave  im- 
plied authority  to  issue  orders  on  their 
credit.  The  evidence,  in  a  great  majority 
of  the  cases  brought  before  the  Common 
Law  Courts,  was  circumstantial,  tending  to 
show  to  what  extent  and  in  what  cases  the 


*  Reynell  v.  Lewis,  and  Wyld  v.  Hopkiiu,  15 
Mces  &  Wels.  617. 
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defendant  acted  as  a  committee-man,  and 
upon  such  evidence  juries  took  opposite 
views  and  Judges  formed  very  different 
impressions.  In  course  of  time,  however, 
it  came  to  be  settled  law,  upon  which  all 
the  Courts  of  Law  in  Westminster  Hall 
acted,  that  there  was  no  partnership  be- 
tween the  members  of  a  provisional  com- 
mittee, or  the  co-promoters  of  a  company, 
and  therefore  no  common  power  of  binding 
each  other  merely  by  such  a  relation.  In 
other  words,  that  a  provisional  committee- 
man only  became  liable  by  hi*  own  acts. 

The  question  so  often  discussed  and  de- 
cided with  such  varied  results  in  the  Courts 
of  Law,  came  again  before  the  Courts  of 
Equity,  when  numerous  inchoate  undertak- 
ings, which  proved  unsaccessful  or  abortive, 
were  brought  under  the  consideration  of 
these  Courts  to  be  dealt  with  under  the 
Winding-up  Acts.  The  question,  whether 
a  particular  individual  should  be  placed  on 
the  list  of  contributories,  was  constantly 
found  to  resolve  itself  into  the  question  of 
fact, — did  the  alleged  contributory  make, 
or  authorise  to  be  made,  the  contract  on 
which  he  was  called  upon  to  contribute,  on 
his  account  jointly  with  others  ?  In  many 
of  the  cases  brought  before  the  Masters,  to 
whom  the  delicate  and  difficult  task  was  re- 
ferred of  settling  the  lists  of  contributories, 
it  was  argued  that  even  where  the  alleged 
contributory  was  not  responsible  at  Law,  he 
might  be  in  Equity ;  and  in  nearly  every 
case  the  combination  of  facts  whicli  would 
render  the  party  sought  to  be  charged  liable 
was  a  subject  of  discussion. 

The  question  was  at  length  brought  be- 
fore the  House  of  Lords,  in  Upjlll*s  caser 
at  a  time  when,  in  consequence  of  the  ill- 
ness of  the  late.  Lord  Chancellor  Cotten- 
ham.  Lord  Brougham  presided  over  the 
judicial  business  of  the  House.  Upfill  was 
a  provisional  committee-man  and  had  sliares 
allotted  to  him  by  his  own  consent,  which 
he  accepted.  Under  such  circumstances, 
the  House  of  Lords  decided  that  Mr.  Up- 
fill's  name  was  properly  inserted  in  the  list 
of  contributories.  Very  strong  doubts  were 
expressed  by  the  Judges  of  the  Courts  of 
Equity,  whether  Upfill^s  case  coqld  have 
been  rightly  considered,  but  still,  being  a 
decision  of  the  House  of  Lords,  the  Judges, 
when  the  same  combination  of  circum- 
stances arose,  felt  themselves  bound  by  its 
authority.  The  question  was  again  brought 
before  the  House  of  Lords,  during  the  last 
Session,  in  a  case  of  Bright  v,  Hiitton,^ 

*  2  House  of  Lords  Repoi:t8,  p.  674. 
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upon  an   appeal  from  an  order  otWet- 
Chancellor  Cranworth,  confirming  the  re- 
port   of   the    Master,    under  whicli  Mr. 
bright  was  called  upon  to  pay  a  call  of 
10/.  a  share  on  100  shares  allotted  to  him 
as  a  provisional  committee-man  of  an  abor- 
tive railway  company.    The  evidence  upon 
which  it  was  contended  that  Mr.  Bright's 
name  was  properly  placed  on  the  list  of 
contributories,  was  substantially  similar  to 
that  upon  which  Mr.  Upfill  was  declared  to 
be  liable,  namely,  that  100  shares  had  bcea 
placed  at  his  disposal  as  a  provisional  com- 
mittee-man, that  he  accepted  the  shares  m 
that  character,  and  paid  a  sum  of  262/.  lOi. 
as  a  deposit  on  the  shares  allotted.    The 
Judges  having  been  summoned,  the  ques- 
tion was  put  to  them,  whether  upon  tbe 
facts  stated,  there  was  sufficient  evidence  in 
an  action  at  law  to  warrant  a  verdict,  and 
the  Judges  unanimously  replied,  that  bat 
for  the  decision  of  the  House  in  UpfiWs 
case,   the  evidence  would  not  have  war- 
ranted a  verdict  in  an  action  by  an  engineer 
or  by  a  person  employed  to  procure  an  Act  \ 
of  rarliament  for  the  intended  company.  | 
The  Judges  added,  that  whilst  they  coa 
sidered  the  authority  of  that  ^decision  bind 
ing  upon  them,  they  desired  to  add,  that 
if  it  had  not  been  for  that  decision,  thev 
would  all  have  thought  there  was  not  evi- 
dence to  submit  to  a  jur}-. 

The  Judges  having  stated  their  opinion 
that,  independently  of  Upfiirs  case,  there 
was  no  liability  arising  out  of  the  facts  ren- 
dering Mr.  Bright  responsible  to  a  creditor 
for  business  done  for  the  proposed  com- 
pany, the  House,  at  the  instance  of  the 
Lord  Chancellor,  and  with  the  express 
consent  of  Lord  Brougham,  Lord  Camp 
bell,  and  Lord  Cranworth,  reversed  the 
order  Mrhich  directed  the  payment  of, a 
call,  and  declared  that  Mr.  Bright  was  not 
bound  to  contribute  to  the  expenses  of  the 
company  beyond  the  deposit  he  had  actu- 
ally paid. 

In  the  judgment  delivered  by  the  La* 
Lords  respectively,  they  concurred  in  treat- 
ing UpfiWs  case  as  a  mixed  decision  of  law 
and  fact,  and  they  concurred  in  thinl^"*? 
that  it  ought  not  to  govern  the  decision  ot 
the  House  in  Bright  v.  Hutton,  but  an  im- 
portant question  of  constitutional  law  was 
incidentally  mooted,  upon  which  the  Lord 
Chancellor  and  the  Lord  Chief  Justice  es- 
pressly  differed.  Lord  St.  Leonards  con- 
sidered the  House  of  Lords  as  a  Court  ot 
Justice,  and  that  the  power  was  inherent  in 


the  question,  whether  the  case  fell  within  the 
Winding-up  Acts,  ante,  p.  2G4, 
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every  Conrt  of  Justice  to  correct  any  error 
into  which  it  might  hare  fallen.  "  You  are 
bound"  (said  the  Lord  Chancellor)  "by 
your  own  decisions  as  much  as  any  Court 
vould  be  bound, — that  is  to  say, — you 
could  not  reverse  your  own  decision  in  a 
particular  case,  but  you  are  not  bound  by 
any  rule  of  law  which  you  may  lay  down, 
if,  upon  subsequent  consideration,  you  find 
reason  to  differ  from  that  rule."  Lord 
Campbell,  on  the  other  hand,  stated  it  to 
be  his  opinion,  that  "  the  House  could  not 
decide  a  thing  as  law  to  day,  and  decide 
differently  the  same  thing  as  law  to-morrow, 
because  that  would  leave  inferior  tribunals 
and  the  rights  of  the  subject  in  uncer- 
tainty.*' In  his  opinion,  therefore,  a  judg- 
ment of  the  House  laying  down  any  po- 
sition of  law  was  binding  until  altered  by 
an  Act  of  Parliament. 

The  importance  of  the  question  thus  re- 
ferred to  is  obvious*  The  period  may  not 
be  far  distant  when  it  may  require  to  be 
definitively  settled.  At  the  same  time  it 
may  safely  be  presumed  that  UpJUPs  case 
has  lost  much  of,  if  not  all,  its  weight  as  a 
binding  authority,  and  that  the  more  recent 
decision  of  the  House  of  Lords  in  Bright 
v.  Hutton  will  govern  the  future  decisions 
both  in  the  Courts  of  Law  and  Equity.* 

NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

patent  law  amendment. 
15  &  16  Vict.  c.  83. 
[Concluded from  p,  316.] 
30.  The  Commissioners  shall  cause  to  be 
printed,  published,  and  sold,  at  such  prices  and 
in  such  manner  as  they  may  think  fit,  all  spe- 
cifications, disclaimers,  and  memoranda  of 
alterations  deposited  or  filed  under  this  Act, 
•od  such  specifications  (not  being  provisional 
specifications),  disclaimers,  and  memoranda 
respectively  shall  be  so  printed  and  published 
as  soon  as  conveniently  may  be  after  the  filing 
thereof  respectively,  and  all  such  provisional 
apecificatione  shall  be  so  printed  and  published 
as  soon  as  conveniently  may  be  after  the  expi- 
ration of  the  provisional  protection  obtained  in 
respect  thereof;  and  it  shall  be  lawful  for  the 
Cointnissioners  to  present  copies  of  all  such 
publications  to  such  public  libraries  and  mu- 
seums as  the^  may  think  fit,  and  to  allow  the 
person  depositing  or  filing  any  such  specifica- 


*  In  a  very  late  case  Ea^arte  Thorn,  Aug.  5, 
Lord  Justice  Cran worth  intimated,  that  it  had 
become  the  doty  of  the  official  managers  to  look 
over  their  lists,  and  remove  or  give  notice  they 
intend  to  remove  the  names  of  those  who  came 
within  the  overruling  decision  of  the  House  of 
Lords  in  Huttoi^  y.  Bright. 


tion,  disclumer,  or  memorandum  of  alteration 
to  have  such  number,  not  exceeding  25,  of  the 
copies  thereof  so  printed  and  published,  with- 
out any  payment  for  the  same,  as  they  may 
think  fit. 

31.  It  shall  be  lawful  for  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls  to  direct  the 
enrolment  of  specifications,  disclaimers,  and 
memoranda  of  alterations  heretofore  or  here- 
after enrolled  or  deposited  at  the  Rolls  Chapel 
Ofiice,  or  at  the  Petty  Bag  Office,  or  at  the 
Enrolment  Office  of  the  Court  of  Chancery,  or 
in  the  custody  of  the  Master  of  the  Rolls  as 
keeper  of  the  public  records,  to  be  transferred 
to  and  kept  in  the  office  appointed  for  filing 
specifications  in  Chancery  under  this  Act. 

32.  The  Commissioners  shall  cause  indexes 
to  all  specifications,  disclaimers,  and  memo- 
randa of  alterations  heretofore  or  to  be  here- 
after enroUed  or  deposited  as  last  aforesaid  to 
be  prepared  in  such  form  as  they  may  think 
fit,  and  such  indexes  shall  be  open  to  the  in- 
spection of  the  public  at  such  place  or  places 
as  the  Commissioners  shall  appoint,  and  subject 
to  the  regulations  to  be  made  by  the  Commis- 
sioners, and  the  Commissioners  may  cause  all 
or  any  of  such  indexes,  specifications,  dis- 
claimers, and  memoranda  of  alterations  to  be 
printed,  published,  and  sold  in  such  manner 
and  at  such  prices  as  the  Commissioners  may 
think  fit. 

33.  Copies,  printed  by  the  printers  to  the 
Queen's  Majesty,  of  specifications,  disclaimers, 
and  memoranda  of  alterations  shall  be  admis- 
sible in  evidence,  and  deemed  and  taken  to  be 
primd  facie  evidence  of  the  existence  and 
contents  of  the  documents  to  which  they 
purport  to  relate  in  all  Courts  and  in  all  pro- 
ceedings relating  to  letters  patent. 

34.  There  shall  be  kept  at  the  office  ap- 
pointed for  filing  specifications  in  Chancery 
under  this  Act  a  book  or  books,  to  be  caUed 
"The Register  of  Patents,"  wherein  shall  be 
entered  and  recorded  in  chronological  order 
all  letters  patent  granted  under  this  Act,  the 
deposit  or  filing  of  specifications,  disclaimers, 
and  memoranda  of  alterations  filed  in  respect 
of  such  letters  patent,  all  amendments  in  such 
letters  patent  and  specifications,  all  confirma- 
tions and  extensions  of  such  letters  patent,  the 
expiry,  vacating,  or  cancelling  such  letters 
patent,  with  the  dates  thereof  respectivelv,  and 
all  other  matters  and  things  affecting  the  va- 
lidity of  such  letters  patent  as  the  Commis- 
sioners may  direct,  and  such  register,  or  a  copy 
therof,  shall  be  open  at  all  convenient  times  to 
the  inspection  of  the  public,  subject  to  such 
regulations  as  the  Commissioners  may  make. 

35.  There  shall  be  kept  at  the  office  ap- 
pointed for  filing  specifications  in  Chancery 
under  this  Act  a  oook  or  books,  entitled 
**  The  Register  of  Proprietors,"  wherein  shall 
be  entered,  in  such  manner  as  the  Commis- 
sioners shall  direct,  the  assignment  of  any 
letters  patent,  or  of  any  share  or  interest  there- 
in, any  license  under  letters  patent,  and  the 
district  to  which  such  license  relates,  with  the 
name  and  names  of  any  person  having  any 
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share  or  interest  in  snch  letters  patent  or 
licease,  the  date  of  his  or  their  acquiring  each 
•letters  patent,  share,  and  interest,  and  any 
other  matter  or  thing  relatin^^  to  or  alSecting 
the  proprietorship  in  such  letters  patent  or 
license ;  sod  a  copy  of  any  en  try  in  such  book, 
certified  under  such  seal  as  may  have  been 
appointed  or  as  may  be  directed  by  the  Lord 
-Chancellor  to  be  used  in  the  said  office,  shall 
be  gi\'en  to  any  person  requiring  the  same,  on 
payment  of  the  fees  hereinafter  provided ;  and 
such  copies  so  certified  shall  be  received  in  evi- 
dence in  all  Courts  and  in  all  proceedings,  and 
shall  be  primi facie  proof  of  the  assignment  of 
such  letters  patent,  or  share  or  interest  therein, 
or  of  the  license  or  proprietorship,  as  therein 
expressed:  Provided  always,  that  until  such 
entry  shall  have  been  made  the  i^rantee  or 
grantees  of  the  letters  patent  shall  be  deemed 
and  taken  to  be  the  sole  and  exclusive  pro- 
prietor or  proprietors  of  such  letters  patent, 
and  of  all  the  licenses  and  privileges  thereby 
given  and  granted ;  that  certified  duplicates  of 
all  entries  made  in  the  said  register  of  pro- 
prietors shall  forthirith  be  transmitted  to  the 
office  of  the  Commissioners  in  Edinburgh  and 
Dublin,  whers  the  same  shall  also  be  open  to 
the  inspection  of  the  public ;  and  any  writ  of 
scire  facias  to  repeal  such  letters  patent  may 
be  issued  to  the  sheriff  of  the  county  or 
counties  in  which  the  grantee  or  grantees  re- 
sided at  the  time  when  the  said  letters  patent 
were  granted ;  and  in  ease  such  grantee  or 
grantees  do  not  reside  in  the  United  Kingdom 
it  shall  be  sufficient  to  file  such  writ  in  the 
Petty  Bag  Office,  and  serve  notice  thereof  in 
writing  at  the  last  known  residence  or  place  of 
business  of  such  grantee  or  grantees;  and 
such  register  or  a  copy  shall  be  open  to  the 
•  nspection  of  the  public  at  the  office  of  the 
Commissioners,  subject  to  snch  regulatk>ns  as 
the  Commissioners  may  make ;  Provided  al- 
ways, that  in  any  proceeding  in  Scotland  to 
repeal  any  lettN*s  patent  service  of  all  writs  and 
summonses  shall  be  made  according  to  the 
existing  forms  and  practice;  provided  also, 
that  the  grantee  or  grantees  of  letters  patent  to 
be  hereafter  grant^  may  assign  the  letters 
patent  for  England,  Scotland,  or  Ireland  re- 
spectively as  effectually  as  if  the  letters  patent 
had  been  originally  granted  to  extend  to  Eng- 
land or  Scotland  or  Ireland  only,  and  the  as- 
signee or  assignees  shall  have  the  same  rights 
-of  action  and  remedies,  and  shall  be  subject  to 
the  like  actons  and  suits  as  he  or  titey  should 
and  would  have  had  and  been  subject  to  upon 
the  assignment  of  letters  patent  granted  to 
England,  Ireland,  or  Scotland  before  the  pass- 
ing of  this  Act. 

36.  Notwithstanding  any  proviso  that  may 
exist  in  former  letters  patent,  it  shall  be  lawful 
for  a  larger  number  than  twelve  persons  here- 
after to  have  a  legal  and  beneficial  interest  in 
such  letters  patent. 

37.  If  any  person  shall  wilfully  make  or 
cause  to  be  made  any  false  entry  in  the  said 
register  of  proprietors,  or  shall  wilfully  make 
or  forge,  or  caus^  to  be  mack  or  forged,  any 


writing  falsely  purporting  to  be  a  copy  of  nif 
entTY  in  the  said  book,  or  shall  produce  or 
tender,  or  cause  to  be  produced  or  tendered, 
in  evidence  any  such  writing,  knowing  the 
same  to  be  false  or  forged,  he  shall  be  gmltj 
of  a  misdemeanor,  and  shall  be  punished  by 
fine  and  imprisonment  accordingly. 

38.  If  any  person  shall  deem  himself  ag- 
grieved by  any  entry  made  under  colour  of 
this  Act  in  the  said  register  of  proprietors,  it 
shall  be  lawful  for  such  person  to  apply,  by 
motion,  to  the  Master  of  the  Rolls,  or  to  any 
of  the  Courts  of  Common  Lslw  at  Westminster 
in  Term  time,  or  by  summons  to  a  Judge  of 
anv  of  the  said  Courts  in  Vacation,  for  an 
order  that  such  entrv  may  be  expunged,  va- 
cated, or  varied ;  ana  upon  any  auch  applica- 
tion the  Master  of  the  Rolls,  or  such  Court  or 
Judge  respectively,  may  make  such  order  for 
expunii^ng,  vacating,  or  varying  such  entry, 
and  as  to  the  costs  of  such  application,  as  to 
the  said  Master  of  the  Rolls  or  to  such  Court 
or  Judge  may  seem  fit ;  and  the  officer  having 
the  care  and  custody  of  such  register,  on  the 
production  to  him  of  any  such  order  for  ex- 
punging, vacating,  or  varying  anv  such  entry, 
shall  expunge,  vacate,  or  vary  the  same,  a^ 
cording  to  the  requisitions  of  such  order. 

39-  All  the  provisions  of  the  Acts  of  tlie 
Session  holden  in  the  5  k  6  Wm.  4,  c.  83, 
and  of  the  Session  holden  in  the  7  &  8  Vict 
c.  69»  respectively,  relating  to  disclaimers, 
and  memoranda  or  alterations  in  letters  patent 
and  specifications,  except  as  hereinafter  pro- 
vided, shall  be  applicable  and  apply  to  any 
letters  patent  granted,  and  to  an]^  specification 
filed  under  the  provisions  of  this  Act:  Pro- 
vided always,  that  all  applications  for  leare  to 
enter  a  disclaimer  or  memorandum  of  altera- 
tion shall  be  made,  and  all  caveats  relating 
thereto  shall  be  lodged  at  the  office  of  the 
Commissioners,  and  shall  be  referred  to  the 
respective  law  officers  in  the  said  first-recited 
Act  mentioned :  Provided  also*  that  every 
such  disclaimer  or  memorandum  of  alteration 
shall  be  filed  in  the  office  appointed  for  filing 
specifications  in  Chancery  under  this  Act,  with 
the  specification  to  which  the  same  relates,  ii 
lieu  of  being  entered  or  filed  and  enrolled  si 
required  by  the  said  first^recited  Act,  or  by 
the  Act  of  the  Session  holden  in  the  12  &  13 
Vict.  c.  109,  and  the  said  Acts  shall  be  coa- 
stroed  accordingly ;  Provided  also,  that  such 
filing  of  any  disclaimer  or  memorandum  of 
alteration,  in  pursuance  of  the  leave  of  the  law 
officer  in  the  first-recited  Act  mentioned,  ccf- 
tified  as  therein  mentioned,  shall,  except  ^ 
cases  of  fraud,  be  condusivo  ss  to  the  right  of 
the  party  to  enter  such  disclaimer  or  menB&- 
randum  of  alteration  under  the  said  Acts  and 
this  Act;  and  no  objection  shall  be  allowed  to 
be  made  in  any  proceeding  upon  or  touching 
such  letters  patent,  specification,  disclaimer,  or 
memorandum  of  alteration,  on  the  ground  thst 
the  party  entering  such  disclaimer  or  memo- 
rand  am  of  alteration  had  not  sufficient  autho- 
rity in  that  behalf:  Provided  also,  that  no 
action  shall  be  brought  upon  a»y  letters  patent 


Kew  StahUet  qfeeikig  AHer^iumt  tn  the  Law. 


io  which  or  oo  tha  ■pecification  of  which  any 
ditdaimer  or  memorandom  of  alteration  shall 
have  been  filed  in  reapect  of  any  infringement 
committed  prior  to  the  filing  of  such  disdaimer 
or  memorandum  of  alteration,  unleaa  the  law 
officer  shall  certify  in  his  fiat  that  any  such 
action  ma^  be  brought,  notwithstanding  the 
entry  or  filing  of  such  diadatmer  or  memorao- 
dom  of  alteration. 

40.  All  the  proTisiona  of  the  said  Act  of  the  5 
&  6  VV. 4« c.  83, for  the  confirmation  of  any  letters 
patent,  and  the  grant  of  new  letters  patent,  and 
all  the  provisions  of  the  sakl  Act,  and  of  the 
Acts  of  the  Session  holden  in  the  2  &  3  Vict. 
c  67,  and  of  Hm  Session  holden  in  the  T  &  8 
Vict,  c  69,  reapectirdy,  relating  to  the  pro- 


allow  such  plaintiff  or  defendant  or  prosecutor 
respectively  to  amend  the  particulars  delivered 
as  aforesaid,  upon  such  terms  as  to  such  Jo^e 
shall  seem  fit :  Provided  dso,  that  at  the  trial 
of  afty  proceeding  by  scire  fadae  to  repeal 
letters  patent  the  oefendant  shall  be  entitled  to 
begin  and  to  give  evidence  in  support  of  snch 
letters  patent,  and  in  case  evidence  shall  foe 
adducea  on  the  part  of  the  prosecutor  impeach- 
ing the  validity  of  such  letters  patent,  the  de- 
fendant shall  be  entitled  to  the  reply. 

42.  In  any  action  in  any  of  her  Majesty's 
Superior  Courts  of  Record  at  Westminster  and 
in  Dublin  for  the  infringement  of  letters  potent, 
it  shall  bo  Uiwful  for  the  Court  in  which  such 
action  is  pending,  if  the  Court  be  then  siuing, 


loBgation  of  the  term  of  letters  patent,  and  to ;  or  if  the  Court  be  not  sitting  then  for  a  Jnd^ 
the  grant  of  new  letters  patent  for  a  further ;  of  such  Court,  on  the  application  of  the  plaintiff 
term,  shall  extend  and  apply  to  any  letters  i  or  defendant  respectively,  to  make  such  order 
patent  granted  under  the  provisions  of  this  j  for  an  injunction,  inspection,  or  account,  and 
Act,  and  it  shall  be  lawful  for  her  Majesty  to  to  give  such  direction  respecting  such  action. 


mjunction,  inspection,  and  acooant,  and  the 
proceedings  therein  respectively,  as  to  such 
Court  or  Judge  may  seem  fit 

43.  It  taxing  the  costs  in  any  action  in  any 
of  her  Majesty's  Superior  Courts  at  Westnun- 
ster  or  in  Unblin,  commenced  after  the  passing 


grant  any  new  letters  patent,  as  in  the  said 
Acts  mentioned  ;  and  in  the  granting  of  any 
mdi  new  letters  patent  her  Majesty's  order  in 
council  shall  be  a  sufiictent  warrant  and  au- 
thority for  the  sealing  of  any  new  letters  patent, 
and  for  the  inaenion  in  such  new  letters  patent 

of  any  restrictions,  conditions,  and  provisions  j  of  this  Act  for  infringing  letters  patent, 
in  the  said  order  mentioned ;  and  the  Lord  |  shall  be  had  to  the  particulars  delivered  in 
Chancellor  on  the  receipt  of  the  said  order  in  |  such  action,  and  the  plaintiff  and  defendant  re- 
Coancil,  shall  caose  letters  patent,  according  i  speetively  shall  not  be  allowed  any  costs  in  re- 
to  the  tenor  and  effect  of  such  order,  to  be  j  spect  of  any  particular  unless  certified  by  the 
made  and  sealed  in  the  manner  herein  directed  I  Judge  before  whom  the  trial  was  had  to  have  been 
for  lettera  pntent  issued  under  the  wannnt  of  |  proved  bv  such  plaintiff  or  defendant  respect- 
file  law  officer:  Provided  always,  that  such  ;  ively,  without  regard  to  l^e  general  costs  of  the 
aew  letters  patent  shall  extend  to  and  be  avail-  i  cause ;  and  it  shall  be  lawful  for  the  Judge  be- 
able  in  ana  for  such  places  as  the  original  fore  whom  any  such  action  shall  be  tried  to 
letters  patent  extended  to  and  were  available  in  : ,  certify  on  the  record  that  the  validity  of  the 


Pnivided  also,  that  such  new  letters  patent 
ihall  be  sealed  and  bear  date  as  of  the  day  after 
the  esphvtion  of  the  term  of  the  original  letters 
patent  which  may  first  oxpire. 

41.  In  any  action  in  any  of  her  Majesty's 
Soperior  Courts  of  Record  at  Westminster  or 
in  I>ublin  for  the  infringement  of  letters  patent. 


letters  patent  in  the  declaration  mentioned  came 
in  <|uestion ;  and  the  record,  with  such  certifi- 
cate, beia^  given  in  evidence  in  any  suit  or 
action  for  infringing  the  said  letters  patent,  or 
in  any  proceeding  by  scire  fadae  to  repeal  the 
letters  patent,  shaft  entitle  the  plaintiff  in  anv 
such  suit  or  action,  or  the  defendant  in  sucn 


the  plaintiff  shall  deliver  with  his  declaration !  proceeding  by  scire  facias  on  obtaining  a  de- 
particulars  of  the  breaches  complsined  of  in  \  cree,  decretal  order  or  final  judgment,  to  his 
the  said  action,  and  the  defendant,  on  pleading  full  costs,  charges,  and  ea^lmses,  taxed  as  be- 
^thereto,  shall  ddirer  with  his  pleas,  and  the :  tween  attorney  and  client,  unless  the  Judge 
pvoaecutor  in  any  proceedings  by  scire  fades  nuddng  such  decree  or  order,  or  the  Judge 
to  repeal  letters  patent  shall  deliver  with  his  { trying  snch  action  or  proceeding,  shall  certify 
seclsratbn,  particulars  of  any  objections  on  |  that  the  plaintiff  or  defendant  respectively  ought 
which  he  means  to  rely  at  the  trial  in  support  not  to  have  such  full  costs :  Provided  always, 
of  the  plaas  in  the  said  action  or  of  the  sngges-  that  nothing  herein  contained  shall  affect  the 
^ons  of  the  aaid  dedaration  in  the  proceeduigs !  jurisdiction  and  forms  of  process  of  the  Ctfurta 


^  96are  fa/das  respectively ;  and  at  the  trial  of 
iQch  action  or  proceeding  by  scire  facias  no 
*ridence  shall  be  allowed  to  be  given  in  8up> 
port  of  aay  alleged  infringement  or  of  any  ob- 
jection inqKBcmng  the  validity  of  such  letters 
P^^t  which  shall  not  be  contained  in  the 
Particulars  delivered  as  aforesaid:  Provided 
wp^that  the  phne  or  places  at  or  in  which 
^m  what  manner  the  invention  ia  alleged  to 
s>ve  been  used  or  poUished  prior  to  the  date 
of  the  letters  patent  shall  be  stated  in  such 
P^focidara:  Provided  also,  that  it  shall  and 
^  be  fatwfiil  for.  any  Judge  at  Chambers  to 


in  Scotland  in  any  action  for  the  infringement 
of  letters  patent  or  in  any  action  or  proceeding 
respecting  letters  patent  hitherto  competent  to 
the  said  Courts ;  Provided  also,  tfaafwben  any 
proceedings  shsll  require  to  be  taken  in  Scot- 
land to  repeal  any  letters  patent,  such  proceed- 
ings shall  be  taken  in  the  form  of  an  action  of 
reduction  at  the  instance  of  her  Majesty's  Ad* 
vocate,  or  at  the  instance  of  any  other  party 
having  interest  with  concurrence  of  her  Ma- 
jesty's Advocate,  which  concurrence  her  Ma- 
jesty's Advocate  is  anthoriaed  and  empowered 
Io  giva'bpon  just  cause  shown  only. 
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44.  There  shall  he  paid  in  respect  of  letters 
patent  applied  for  or  issued  as  herein  mentioned, 
the  filing  of  specifications  and  disclaimers,  cer- 
tificates, entries,  and  searches,  and  other  mat- 
ters and  things  mentioned  in  the  schedule  to 
this  Act,  such  fees  as  are  mentioned  in  the  said 
schedule ;  and  there  shall  he  paid  unto  and  for 
the  use  of  her  Majesty,  her  heirs  and  succes- 
sors, for  or  in  respect  of  the  warrants  and  cer- 
tificates mentionea  in  the  said  schedule,  or  the 
vellum,  parchment,  or  paper  on  which  the 
same  respectively  are  written,  the  stamp  duties 
mentioned  in  the  said  schedule ;  and  no  other 
stamp  duties  shall  he  levied,  or  fees,  except  as 
hereinafter  mentioned,  taken  in  respect  to  such 
letters  patent  and  specifications,  and  the  matters 
and  things  in  such  schedule  mentioned. 

45.  The  stamp  duties  herehy  granted  shall 
be  under  the  care  and  management  of  the 
Commissioners  of  Inland  Revenue;  and  the 
several  rules,  regulations,  provisions,  penalties, 
clauses,  and  matters  contained  in  any  Act  now 
or  hereafter  to  be  in  force  with  reference  to 
stamp  duties  shall  be  applicable  thereto. 

46.  The  fees  to  be  paid  as  aforesaid  shall 
from  time  to  time  be  paid  into  the  receipt  of 
the  Exchequer,  and  be  carried  to  and  made 
part  of  the  Consolidated  Fund  of  the  United 
Kingdom. 

47.  Provided  always,  that  nothing  herein 
contained  shall  prevent  the  payment  as  hereto- 
fore to  the  law  officers  in  cases  of  opposition 
to  the  granting  of  letters  patent,  and  in  cases 
of  disclaimers  and  memoranda  of  alterations, 
of  such  fees  as  may  be  appointed  by  the  Lord 
Chancellor  and  Master  of  the  Rolls  as  the  fee, 
to  be  paid  on  the  hearing  of  such  oppositions, 
and  in  the  case  of  disclaimers  and  memoranda 
of  alterations  respectively,  or  of  such  reason- 
able sums  for  office  or  other  copies  of  docu- 
ments in  the  office  of  the  Commissioners,  as 
the  Commissioners  may  from  time  to  time  ap- 
point to  be  paid  for  such  copies,  and  the  Lord 
Chancellor  and  Master  of  the  Rolls,  and  the 
Commissioners,  are  hereby  respectively  autho- 
rised and  empowered  to  appoint  the  fees  to  be 
60  paid  in  respect  of  such  oppositions,  dis- 
claimers, and  memoranda  of  alterations  respec- 
tively, and  for  such  office  or  other  copies. 

48.  It  shall  be  lawful  for  the  Commissioners 
of  her  Majesty's  Treastuy  from  time  to  time  to 
allow  such  fees  to  the  law  officers  and  their 
clerks  (for  duties  under  this  Act  in  respect  of 
which  fees  may  not  be  payable  to  them  under 
the  provisions  lastly  hereinbefore  contained)  as 
the  Lord  Chancellor  and  Master  of  the  Rolls 
may  from  time  to  time  appoint,  and  to  allow ! 
such  salaries  and  payments  to  any  clerks  and 
officers  to  be  appointed  under  this  Act,  and 
such  additional  salaries  and  payments  to  any 
other  clerks  and  officers  in  respect  of  any  ad- 
ditional duties  imposed  on  them  by  this  Act, 
as  the  said  Commissioners  of  the  Treasury 
may  think  fit. 

49.  It  shall  be  lawful  for  the  Commissioners 
of  her  Majesty's  Treasury  to  allow  from  time 
to  time  the  necessary  sums  for  providing 
offices  under  this  Act,  and  for  the  fees,  sala- 


ries, and  payments  allowed  by  them  as  afore- 
said, and  for  defraying  the  current  and  inci- 
dental expenses  of  such  office  or  offices ;  and 
the  sums  to  be  so  allowed  shall  be  psdd  ont  of 
such  monies  as  may  be  provided  by  Parliament 
for  that  purpose. 

50.  And  whereas  divers  persons  by  virtoe 
of  their  offices  or  appointments  are  entitled  to 
fees  or  charges  payable  in  res|>ect  of  letters 
patent  as  heretofore  granted  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  have 
and  derive  in  respect  of  such  letters  patent,  or 
the  procedure  for  the  granting  thereof,  fees  or 
other  emoluments  or  advantages : 

It  shall  be  lawful  for  the  said  Commissionera 
of  the  Treasury  to  grant  to  any  such  persons 
who  may  sustain  any  loss  of  fees,  emoluments, 
or  advantages  by  reason  of  the  passing  of  this 
Act,  such  compensation  as,  having  regard  to 
the  tenure  and  nature  of  thdr  respective  offices 
and  appointments,  such  Commissioners  deem 
just  and  proper  to  be  awarded  ;  and  all  such 
compensations  shall  be  paid  out  of  such  monies 
as  may  be  provided  by  Parliament  for  that 
purpose:  Provided  always,  that  in  case  any 
person  to  whom  any  yearly  sum  by  wav  of 
compensation  shall  be  awarded  and  paid  snaQ, 
after  the  passing  of  this  Act,  be  appointed  to 
any  office  or  place  of  emolument  under  the 
provisions  of  this  Act,  or  in  the  public  service, 
then  and  in  every  such  case  the  amount  of 
such  yearly  sum  shall  in  every  year  be  di- 
minished by  so  much  as  the  emoluments  of 
such  person  for  such  year  from  euch  office  or 

Elace  shall  amount  to,  and  provision  in  that 
ehalf  shall  be  made  in  the  award  to  him  of 
such  yearly  sum. 

51.  An  account  of  all  salaries,  fees,  allow- 
ances, sums,  and  compensations  to  be  ap- 
pointed, allowed,  or  granted  under  this  Act 
shall,  within  14  days  next  after  the  same  shall 
be  so  appointed,  allowed,  or  granted  respec- 
tively, be  laid  before  both  Houses  of  Paiiiament, 
if  Parliament  be  then  sitting,  or  if  Parlia- 
ment be  not  then  sitting,  then  within  14  days 
after  the  next  meeting  of  Parliament. 

52.  Letters  patent  may  be  granted  in  respect 
of  applications  made  before  the  commencement 
of  tnis  Act,  in  like  manner  and  subject  to  the 
same  provisions  as  if  this  Act  had  not  been 
passed. 

63.  Where  letters  patent  for  England  or 
Scotland  or  Ireland  have  been  granted  before 
the  commencement  of  this  Act,  or  are  in  re- 
spect of  any  application  made  before  the  com- 
mencement of  this  Act  hereafter  granted  for 
any  invention,  letters  patent  for  Bngland  or 
Scotland  or  Ireland  may  be  granted  for  such 
invention  in  like  manner  as  if  this  Aet  had  not 
been  passed :  Provided  always,  that  in  lieu  of 
all  the  fees  or  payments  and  stamp  duties  now 
payable  in  respect  of  such  letters  patent,  or 
in  or  about  obtaining  a  jp^rant  thereof,  there 
shall  be  paid  in  r«spect  of  such  letters  patent 
for  England  or  Scotland  or  Ireland  on  ^ 
sealing  of  such  respective  letters  patent  a  sum 
equal  to  one-third  part  of  the  fees  and  stamp 
duties  which  would  be  payable  according  to 
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the  Bchedale  to  this  Act  in  respect  of  letters 
patent  issued  for  the  United  Kingdom  under 
this  Acty  on  or  previously  to  the  sealing  of 
such  letters  patent;  and  at  or  before  the  ex- 
piration of  the  third  year  and  the  seventh  year 
respectively  of  the  term  granted  by  such  letters 
patent  for  England  or  Scotland  or  Ireland, 
sums  equal  to  one-third  part  of  the  fees  and 
stamp  daties  payable  at  the  expiration  of  the 
third  year  and  the  seventh  year  respectivtdy  of 
the  term  granted  by  letters  patent  issued  for 
the  United  Kingdom  under  this  Act ;  and  the 
condition  of  such  letters  patent  for  England  or 
Scotland  or  Ireland  shall  be  varied  accord- 
iogly;  and  such  fees  shall  be  paid  to  such 
penwms  as  the  Commissioners  of  ner  Majesty's 
Treasury  shall  appoint,  and  shall  be  carried  to 
and  form  part  of  the  said  Consolidated  Fund. 

54.  The  several  forms  in  the  Schedule  to 
this  Act  may  be  used  for  and  in  respect  of  the 
several  matters  therein  mentioned,  and  the 
Commissioners  may,  where  they  think  fit,  vary 
such  forms  as  occasion  may  require,  and  cause 
to  be  printed  and  circulated  such  other  forms 
as  they  may  think  fit  to  be  used  for  the  pur- 
poses of  this  Act. 

55.  In  the  construction  of  this  Act  the  fol- 
lowing expressions  shall  have  the  meanings 
hereby  assigned  to  them,  unless  such  meanings 
be  repugnant  to  or  inconsistent  with  the  con- 
text ;  (that  is  to  say,) 

The  expression  "  Lord  Chancellor  "  shall  mean 
the  Lord  Chancellor,  or  Lord  Keeper  of  the 
Great  Seal,  or  Lords  Commissioners  of  the 
Great  Seal: 

The  expression  "The  Commissioners"  shall 
mean  the  Commissioners  for  the  time  being 
acting  in  execution  of  this  Act : 

The  expression  "Law  Officer"  shall  mean 
her  Majesty's  Attorney-General  or  Solicitor- 
General  for  the  time  oeing  for  England,  or 
the  Lord  Advocate,  or  her  Majesty's  Solici- 
tor-General for  the  time  being  for  Scotland, 
or  her  Majesty^s  Attomey-Seneral  or  So- 
licitor-General for  the  time  being  for  Ire- 
land: 

The  expressicHi  "  Invention  "  shall  mean  any 
manner  of  new  manufacture  the  qi^bject  of 
letters  patent  and  grant  of  privilege  within 
the  meaning  of  the  Act  of  the  21  Jac.  1, 

__c.3:      . 

The  expressions  "Petition,"  "Declaration," 
"Provisional  Specification,"  "Warrant," 
and  ''Letters  Patent,"  respectively,  shall 
mean  instruments  in  the  form  and  to  the 
effect  in  the  Schedule  hereto  annexed,  sub- 
ject to  such  alterations  as  may  from  time  to 
time  be  made  therein  under  the  powers  and 
provinons  of  this  Act. 

66.  In  citing  ihis  Act  in  other  Acts  of  Par- 
^^Duat,  instrumeats,  and  proceedings,  it  sliall 
^  sufficient  to  use  the  expression,  "The 
l^atent  Law  Amendment  Act,  1852." 
^7.  This  Act  shall  commence  and  take  effect 
"om  the  ist  day  of  October,  1852. 


THB      8CHBOULE     TO     WHICH    THIS 
REFERS. 

Fees  to  be  paid. 
On  leaving  petition  for  grant  of  let-    £ 

ters  patent 5 

On  notice  of  intention  to  proceed 

with  the  application  .  •  .5 
On  sealing  of  letters  patent  •  .  5 
On  filing  specification  .  .  .5 
At  or  before  the  expiration  of  the 

third  year 40 

At  or  before  the  expiration  of  the 

seventh  year  .  .  .  .80 
On  leaving  notice  of  objections  .  2 
Every  search  and  inspection  .  .  0 
Entry  of  assignment  or  licence  .  0 
Certificate  of  assignment  or  licence  .  0 
Filing  application  for  disclaimer  .  5 
Caveat  against  disclaimer        •        .    2 
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d. 
0 

0 
0 
0 


0     0 


10 


20 


0  0 
0  0 
0     0 


Stamp  Duties  to  be  paid. 
On  warrant  of  law  officer  for  letters 

patent  \  .  •  .  . 
On  certificate  of  payment  of  the  fee 

payable  at  or  before  the  expiration 

of  the  third  year  .... 
On  certificate  of  payment  of  the  fee 

payable  at  or  before  the  expiration 

of  the  seventh  year 

FORMS. 

No.  Petition, 

To  the  Queen's  most  Excellent  Majesty. 
The  humble  petition  of  Ihere  insert  name  and 
address  of  petitioner"]  for,  ^c, 
Shewetb, 

That  your  petitioner  is  in  possession  of  an 
invention  for 

[the  title  of  the  inventum], 
which  invention  he  believes  will  be  of  great  pub- 
lic utility ;  that  he  is  the  true  and  first  inventor 
thereof;  and  that  the  same  is  not  in  use  by  any 
other  person  or  persons,  to  the  best  of  his 
knowledge  and  belief. 

Your  petitioner  therefore  humbly  prays,  that 
your  Majesty  will  be  pleased  to  grant  unto  him, 
his  executors,  administrators,  and  assigns,  your 
royal  letters  patent  for  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Channel  Islands, 
and  Isle  of  Man  \colonies  to  be  mentioned,  if 
any],  for  the  term  of  14  years,  pursuant  to  the 
statutes  in  that  case  made  and  provided. 

And  your  petitioner  will  ever  pray,  Sfc, 

No*  Declaration^ 

I  of  in  the  county 

of  do  solemnly  and  sincerely  de- 

clare, that  I  am  in  possession  of  an  invention 
for,  Sfc, 

[the  Htle  as  in  petition], 
which  invention  I  believe  will  be  of  great  pub- 
lic utility;  that  I  am  the  true  and  first  inventor 
thereof ;  and  that  the  same  is  not  in  use  by  any 
other  peraon  or  persons,  to  the  best  of  m^ 
knowledge  and  belief;  [where  a  complete  jpect- 
fication  is  to  bejiled  with  the  petition  and  deelara^ 

T  5 
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tion,  insert  these  words . — "  and  that  the  inBtra*- 
ment  in  writing  under  my  hand  and  sesl .  hereun- 
to annexed,  particularly  describes  and  u&certains 
the  nature  of  the  said  invention  and  the  manner 
in  which  the  same  is  to  be  performed  ;*']  and  I 
make  this  declaration  conscientiously  believ- 
ing the  same  to  be  true,  and  by  virtue  of  the 
provisions  of  an  Act  made  and  passed  in  the 
Session  of  Parliament  held  in  the  5  &  6  Wm. 
4,  intituled  ''  An  Act  to  repeal  an  Act  of  the 
present  Session  of  Parliament,  intituled  'An 
Act  for  the  mote  effectual  Abolition  of  Oaths 
and  Affirmations  taken  and  made  in  various 
departments  of  the  State,  and  to  substitute  de- 
clarations in  lieu  thereof,  and  for  the  more  en- 
tire Suppression  of  voluntary  and  extra-judicial 
Oaths  and  Affidavits,'  and  to  make  other 
Provisions  for  the  Abolition  of  unnecessary 


Oaths." 

Declared  at 
A.D. 


A,B, 
this  day  of 

before  me, 
A  Master  in  Chancery, 
or 
Justice  of  the  Peace. 


Prooisional  Specification. 
No. 

I  do  hereby  declare  the  nature 

of  the  said  invention  for 

{insert  title  as  in  petition'], 
to  be  as  follows : 

Ihere  insert  description]. 
Dated  this  day  of  A.D.  . 

(To  be  signed  by  applicant  or  his  agent.) 


Reference. 
(To  be  endorsed  on  the  petition). 
Her  Majesty  is  pleased  to  refer  this  petition 
to  to  consider  what  may  be  pro- 

perly done  therein. 

Clerk  of  the  Commissioners. 


Warrant. 


In  humble  obedience  to  her  Majesty's  com- 
mand referring  to  me  the  petition  of 
of  ,  to  consider  what  may  be  pro- 

perly done  therein,  I  do  hereby  certify  as  fol- 
lows ;  That  the  said  petition  sets  forth  that  the 
petitioner 

lAll^ations  qf  the  petition]. 

And  the  petitioner  most  humbly  prays, 
[Prayer  of  the  petUionT] 

That  in  support  of  the  allegations  contained 
in  the  said  petition,  the  declaration  of  the  pe- 
titioner has  been  laid  before  me,  whereby  he 
fiolonnly  declares,  that 

[Allegations  qftks  declaration]. 

That  there  has  also  been  laid  before  me  [a 
provisional  specification  signed  , 

and  also  a  certificate  },  or  [a  com- 

plete specifiGation,  and  a  certificaie  of  the  filing 
ihereof],  whereby  it  appears  that  the  said  in- 
vention was  provisionally  protected  [or  pro- 
tseted]  from  the  day  of 

A.D.  in  pursuance  of  the  statute : 

That  it  appears  that  the  said  application  was 
duly  advertised : 


Upon  consideration  of  all  the  matters  afois. 
said,  and  as  it  is  entirely  at  the  hazard  of  the 
said  petitioner  whether  the  said  invention  is 
new  or  will  have  the  desired  success,  and  as  it 
may  be  reasonable  for  her  Ms^esty  to  encourage 
all  arts  and  inventions  which  mav  be  for  the 
public  good,  I  am  of  opinion,  that  her  Majeatf 
may  grant  her  royal  letters  patent  unto  the 
petitioner,  his  executors,  administrators,  and 
assigns,  for  his  said  invention  within  the 
United  Kingdom  of  Great  Britain  and  Iiekuid, 
the  Channel  Islands,  and  Isle  of  Man  [eolmim 
to  be  mentioned,  if  any]t  for  the  term  of  14 
years,  according  to  the  statute  in  that  case 
made  and  provided,  if  her  Majesty  shall  be 
graciously  pleased  so  to  do,  to  the  tenor  and 
effect  following : 

[See  next  form]. 

Given  under  my  hand,  this  day 

of  A.D. 

Seal  of  the  Commissioners. 


Letters  Patent. 

Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Qneen, 
Defender  of  the  Faith;  To  all  to  whom  these 
presents  shall  come  greeting : 

Whereas  hath  by  his  petition 

humbly  represented  unto  us  that  he  is  in  pos- 
session of  an  invention  for  which  tin  pe- 
titioner conceives  will  be  of  great  public  utility ; 
that  he  is  the  true  and  first  inventor  thereof; 
and  that  the  same  is  not  in  use  by  any  other 
person  or  persons,  to  the  b^t  of  his  knowledge 
and  belief :  The  petitioner  therefore  most  bmn- 
bly  prayed  that  we  would  be  graciously  pleased 
to  grant  unto  him,  his  executors,  adtninistni* 
tors,  and  assigns,  our  royal  letters  patent  for 
the  sole  use,  benefit,  and  advantage  of  his  said 
invention  within  our  United  Kingdom  of  Gnat 
Britain  and  freland,  the  Channel  Islands,  and 
Isle  of  Man  [colonies  to  be  mentioned,  tf  oiy], 
for  the  term  of  14  years,  pursuant  to  the  aia- 
tutes  in  that  case  made  and  provided : 

[And  whereas  the  said  hath  par- 

ticularly described  and  ascertained  the  nature 
of  the  said  invention,  and  in  what  manner  ^ 
same  is  to  be  performed,  by  an  lastrmnent  in 
writing  tnder  his  hand  and  seal,  and  has  cansed 
the  same  to  be  duly  filed  in  ] : 

And  we,  being  willing  to  give  encourage- 
ment to  all  arts  and  inventions  which  may  be 
for  the  public  good,  are  graciously  pleased  to 
condescend  to  the  petitioner's  request :  Kww 
ye,  therefore,  that  we,  of  our  espeeml  i^race,  car- 
tain  knowledge,  and  mere  motion,  hm  gtvei 
and  granted,  and  by  these  presents,  for  us,  <w 
heirs  and  successors,  do  give  and  grant  uato 
the  said  his  executors,  aifcirinisnafcw* 

and  assigns,  our  espectid  licence,  fhU  powr, 
sole  privilege,  and  authority^  that  he  the  wid 
,  his  executors,  adminlstratflrs, 
and  assigns,  and  every  of  them,  by  himsrtf  sea 
themselves,  or  by  his  and  Aeir  depo^  or  de- 
puties, servants  or  agents,  or  such  othors  a»h« 
the  said  his  axeeotors,  adna- 

nistrators,  or  assigns,  shall  at  any  time  agrne 
with,  and  no  others;  fnmr  time  to  time  and  at 
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all  times  hereafter  during  the  term  of  years 
herein  expressed,  shall  apd  lawfully  may  make, 
use,  exercise,  and  vend  his  said  invention  with- 
in our  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Channel  Islands,  and  Isle  of  Man, 
in  such  manner  as  to  him  the  said  , 

his  executors,  administrators,  and  assigns,  or 
any  of  them,  shall  in  his  or  their  discretion 
seem  meet ;  and  that  he  the  said  , 

his  executors,  administrators,  and  assigns,  shall 
and  lawfully  may  have  and  enjoy  the  whole 
profit,  benefit,  commodity,  and  advantage  from 
time  to  time  coming,  growing,  accruing,  and 
arising  by  reason  of  the  said  invention,  for  and 
during  the  term  of  years  herein  mentioned ;  to 
have,  hold,  exercise,  and  enjoy  the  said  licences, 
powers,  privileges^  and  advantages  herein- 
before  granted  or  mentioned  to  be  granted  unto 
the  said  ,  his  executors,  admini- 

strators, and  assigns,  for  and  during  and  unto 
the  full  end  and  term  of  14  years  from  the 

day  of  A.D. 

next  and  immediately  ensuing,  according  to  the 
statute  in  such  case  made  and  pronded ;  and 
to  the  end  that  he  the  said  ,  his 

executors,  administrators,  and  assigns,  and 
erery  of  them,  may  have  and  enjoy  the  full  be- 
Befit  and  the  sole  use  and  exercise  of  the  said 
iovention,  according  to  our  gracious  intention 
hereinbefore  declared,  we  do  by  these  presents, 
iorus, our  heirs  and  successors,  require  and 
strictly  command  all  and  every  person  and  per- 
sons, bodies  politic  and  corporate,  and  all  other 
our  subjects  whatsoever,  of  what  estate,  quality, 
degree,  nam»,  or  condition  soever  they  be, 
vithin  oor  United  Kingdom  of  Great  Britain 
ud  Ireland,  the  Channel  Islands,  and  Isle  of 
Man,  [cohmiee  to  be  mentioned,  if  any]^  that 
neither  they  aor  any  of  them,  at  any  time  during 
Ae  continuance  of  the  said  term  of  14  years 
hereby  granted,  Mther  direetly  or  indirectly  do 
make,  use,  or  put  in  practice  the  said  invention, 
or  any  part  of  the  same*  eo  attained  unto  by  the 
Mid  aa  aforesaid,  nor  in  anywise 

counterfeit,  imitate,  or  resemble  the  same,  nor 
•hall  make  or  cause  to  be  made  any  addition 
thersttnto  or  suhtradtion  from  the  same,  where- 
by to  pretend  himaelf  or  themselves  the  inventor 
ot  inventon,  devieor  or  devisors  thereof  without 
the  consent,  licence,  or  agreement  of  the  said 
,  his  executors,  administrators, 
or  assigns,  in  writing  under  his  or  their  hands 
and  seals  first  bad  and  obtained  in  that  behalf, 
vpon  suck  paine  and  penalties  as  can  or  may 
be  justly  inflicted  on  such  ^fenders  for  their 
contempt  ol  this  o«r  royal  command,  and  fur- 
ther to  be  anawerable  to  the  said  , 
kis  executors,  adminietrators,  and  assigns,  ac- 
tovdiDg  tokMir^lor  hie  and  their  damages  thereby 
<»eeanoned :  And  moivover  we  do  by  these  pre- 
sents, for  ue,  oor  heirs  and  successors,  will  and 
command  all  and  singular  the  justices  of  the 
peaee,  mayors,  eherifs,  bailiff^,  constables,  head- 
boroaghs,  and  aitt  other  officers  and  ministers 
^atseever  of  us,  our  heiraand  successors,  for 
w  time  being,  that  they  or  any  of  them  do 
■ol  nor  shall  at  any  time  during  the  said  term 
^fnkif  gravlsd  in  anywise  molest,  trouble,  or 


hinder  the  said  ,  his  executors,  ad- 

ministrators, or  assigns,  or  any  of  tbera,  or  his 
or  their  deputies,  servants,  or  agents,  in  or 
about  the  due  and  lawful  use  or  exercise  of  the 
aforesaid  invention,  or  anything  relating  there- 
to :  Provided  always,  that  these  our  letters  pa- 
tent are  and  shall  be  upon  this  condition,  that 
if  at  any  time  during  the  said  term  hereby 
granted  it  shall  be  made  appear  to  us,  our  heirs 
or  successors,  or  any  six  or  more  of  our  or  their 
privy  council,  that  this  our  grant  is  contrary 
to  law,  or  prejuaicial  or  inconvenient  to  our 
subjects  in  general,  or  that  the  said  invention 
is  riot  a  new  invention  as  to  the  public  use  and 

I  exercise  thereof,  or  that  the  said 

I  is  not  the  true  and  first  inventor  thereof  within 
this  realm  as  aforesaid,  these  our  letters  patent 

I  shall  forthwith  cease,  determine,  and  be  utterly 
void  to  all  intents  and  purposes,    anything 

!  hereinbefore  contained  to  the  contrary  thereof 
in  anywise  notwithstanding:   Pro\'ided  also, 

I  that  these  our  letters  patent,  or  anything  herein 
contained,  shall  not  extend  or  be  construed  to 
extend  to  give  privilege  unto  the  said  , 

hia  executors,  administrators,  or  assigns,  or 
any  of  them,  to  use  or  imitate  any  invention  or 
work  whatsoever  which  hath  heretofore  been 
found  out  or  invented  by  any  other  of  our  sub- 
jects whatsoever,  and  publicly  used  or  exercised, 
unto  whom  our  like  letters  patent  or  privileges 
have  been  already  granted  for  the  sole  use,  ex- 
ercise, and  benefit  thereof:  It  being  our  will 
and  pleasure  that  the  said  ,  his 

executors,  administrators,  and  assigns,  and  all 
and  every  other  per^ion  and  ))ersons  to  whom 
like  letters  patent  or  privileges  have  been 
already  granted  as  aforesaid,  shall  distinctly 
use  and  practise  their  several  inventions  by 
them  invented  and  found  out,  according  to  the 
true  intent  and  meaning  of  the  same  respective 
letters  patent  and  of  these  presents  :  Provided 
likewise,  nevertheless,  and  these  our  letters 
patent  are  upon  this  express  condition,  [that 
if  the  said  shall  not  particularly 

describe  and  ascertain  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  is  to 
be  performed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  and  cause  the  same 
to  be  filed  in  within  calendar 

months  next  and  immediately  after  the  date  of 
these  our  letters  patent ;]  [and  also  if  the  said 
instrument  in  writing  filed  as  aforesaid  does 
not  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  and  in  what  man- 
ner the  same  is  to  be  performed ;]  and  also  if 
the  said  ,  his  executors,  admini- 

strators, or  assigns  shall  not  pay  or  cause  to 
he  paid  at  the  office  of  our  Commissioners  of 
Patento  for  Inventions  the  sums  following,  that 
is  to  say,  the  sum  ^  pounds  on  or  be- 

fore the  day  of  ,  A.  D. 

,  and  the  stamp  duty  payable 
in  respect  of  the  certificate  of  such  ])ayment, 
and  the  sum  of  pounds  on  or  before 

the  day  of  ,  A.  D.  , 

and  the  stamp  duty  payable  in  respect  of  the 
certificate  of  each  payment ;  and  also  if  the 
iuid  ,  his  executors,  administra« 
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tors,  or  assipfns,  shall  not  supply  or  caoee  to 
be  supplied  for  our  service  all  such  articles  of 
the  said  invention  as  he  or  they  shall  be  re- 
quired to  supply  by  the  officers  or  Commis- 
sioners administering^  the  department  of  our 
service  for  the  use  of  which  tne  same  shall  be 
required,  in  such  manner,  at  such  times,  and 
at  and  upon  such  reasonable  prices  and  terms 
as  shall  be  settled  for  that  purpose  by  the  said 
officers  or  Commissioners  requiring  the  same ; 
that  then  and  in  any  of  the  said  cases  these 
our  letters  patent,  and  all  liberties  and  advan- 
tages whatsoever  hereby  granted,  shall  utterly 
cease,  determine,  and  become  void,  anything 
hereinbefore  contained  to  the  contrary  thereof 
in  anywise  notwithstanding :  Provided  that 
nothing  herein  contained  shall  prevent  the 
granting  of  licences  in  such  manner  and  for 
such  considerations  as  they  may  by  law  be 
granted ;  and  lastly,  we  do  by  these  presents, 
for  us,  our  heirs  and  successors,  grant  unto 
the  said  ,  his  executors,  admini- 

strators, and  assigns,  that  these  our  letters 
patent,  or  the  filing  thereof,  shall  be  in  and  by 
all  things  good,  firm,  vahd,  sufficient,  and 
effectual  in  the  law  according  to  the  true  intent 
and  meaning  thereof,  and  shall  be  taken,  con- 
strued, and  adjudged  in  the  most  favourable 
and  beneficial  sense  for  the  best  advantage  of 
the  said  ,  his  executors,  admini- 

strators, and  assigns,  as  well  in  all  our  Courts 
of  Record  as  elsewhere,  and  bv  all  and  singu- 
lar the  officers  and  ministers  wnatsoever  of  us, 
our  heirs  and  successors,  in  our  united  King- 
dom of  Great  Britain  and  Ireland,  the  Channel 
Islands,  and  Isle  of  Man  {colonies  to  be  men- 
turned,  if  any"],  and  amongst  all  and  every  the 
subjects  of  us,  our  heirs  and  successors,  what- 
soever and  wheresoever,  notwithstanding  the 
not  full  and  certain  describing  the  nature  or 
quality  of  the  said  invention,  or  of  the  materials 
thereunto  conducing  and  belonging.  In  wit- 
ness whereof  we  have  caused  these  our  letters 
to  be  made  patent,  this  day  of  , 

A.D.  ,  and  to  be  sealed  and  bear  date 

as  of  the  said  day  of  ,  A.D. 

in  the  year  of  our  reign. 


Specification, 

To  all  to  whom  these  presents  shall  come ; 
I>  ,  of  ,  send  greeting : 

Whereas  her  most  excellent  Majesty  Queen 
Victoria,  by  her  letters  patent  beanng  date  the 
,  day  of  ,  A  D.  ,  in 

the  year  of  her  reign,  did  for  herself, 

her  heirs  and  successors,  give  and  grant  unto 
me  the  said  ,  her  special  licence  that 

I  the  said  ,  my  executors,  admini- 

strators, and  assigns,  or  such  others  as  I  the 
said  ,  my  executors,  administrators, 

and  assigns,  should  at  any  time  agree  with, 
and  no  others,  from  time  to  time  and  at  all 
times  thereafter  during  the  term  therein  ex- 
pressed, should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  Channel  Is- 
lands,  and  Isle  of  Man  [colonies  to  be  mentioned. 


if  amf"],  an  invention  for  [insert 

title  as  in  letters  patent'\ 
upon  the  condition  (amcHigst  others)  that  I  the 
said  ,  by  an  instroment  in 

writing  under  my  hand  and  seal,  should  par- 
ticularly describe  and  ascertain  the  nature  of 
the  said  invention,  and  in  what  manner  iht 
same  was  to  be  performed,  and  cause  the  same 
to  be  filed  in  within  calen- 

dar months  next  and  immediately  after  the 
date  of  the  said  letters  patent :  Now  know  ye, 
that  I  the  said  ,  do  hereby  de- 

clare the  nature  of  my  said  invention,  and  in 
what  manner  the  same  is  to  be  performed,  to 
be  particularly  described  and  ascertained  in 
and  by  the  following  statement ;  (that  is  to  say,) 
[describe  the  inventum]. 
In  witness  whereof  I  the  said  A.  B.  have 

heretofore  set  my  hand  and  seal,  this 

day  of  ,  A.D. 

A.B. 


NOTICES  OF  NEW  BOOKS. 

Remarks  upon  Notarial  Eoidenee;  toitk 
Illustrations  from  the  Cases  bearing  on 
the  Subjects  including  that  of  Adiilli  v. 
Newman,  as  well  as  from  the  Statute 
Law  and  other  sources.  By  A  lbx  an  der 
RtDGWAY,  Notary.  London  :  Stevens  & 
Norton  ;  Effingham  Wilson.     1852. 

This  is  an  able  and  zealous  pamphkt  k 
favour  of  tbe  reception  of  notarial  certifi- 
cates as  evidence  in  our  Superior  Courts, 
and  particularly  in  the  Courts  of  Chancery. 
The  recent  case  of  Achilli  v.  Newman,  in 
which  the  certificate  of  a  notary  at  Bome 
was  admitted  in  evidence  by  tbe  Lord 
Chief  Justice,  is  prominently  noticed  by 
Mr.  Ridgway,  who  sets  tbrth  the  doauoent 
in  the  original  language,  and  adds  the  fol* 
lowing  remarks : — 

"  The  document  in  question  was  not  strictly 
a  judgment  of  the  Inquisition  (as  it  was  first 
designated),  nor  even  a  copy  of  the  proceedr 
ings  of  that  Court ;  but '  the  first  portion  of  it' 
(to  use  Lord  Campbell's  words) '  meiraly  stated 
the  result  to  which  the  notary  who  drew  it  op 
had  come,'  after  what  he  terms  '  a  complete  m- 
vestigation  of  the  proceedings  instituted  in  the 
Holy  Office  against  Father  Hyacinth  Achilli.* 

"  It  may  have  been  styled  a  judgment  of  tbe 
Inquisition,  with  a  view  to  its  being  admitted 
as  evidence  under  the  7th  section  of  the  Lair 
of  Bvidence  Amendment  Act,  U  &  i5  Viet.  c. 
99;  but  tbe  cases  hereafter  referred  to  afford 
another  claim  to  its  reception,  namely^  as  a 
notarial  certificate. 

"Although  it  was,  after  much  opposition, 
admitted,  Ixird  Campbell,  upon  more  minute 
inspection  of  this  instrument,  remsrked :— *  It 
was  not  in  the  form  of  s  judgement.  He  should 
have  hesitated  more  in  receiving  it  if  Jm  had 
been  made  more  acquainted  with  the  osn- 
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mencement ;  but,  as  it  w^s,  he  did  not  regret 
haying  admitted  it,  as  he  felt  disposed  to  open 
the  door  as  widely  as  possible,  so  as  to  admit 
endeace  that  might  throw  lif^ht  on  the  issue.' 

"The  Attorney- General's  remarks  were  as 
follow  :•— '  He  now  came,  in  the  last  place,  to 
that  extraordinary  document  which  emanated 
from  the  Holy  Inauisition.  He  quite  agreed  in 
the  propriety  of  admittinff  that  document  quati" 
turn  vaUatj  for  there  was  a  plea  that  Ur. 
Achilli  had  been  pronounced  (piilty  by  the 
Inqnisttion,  and  that  punishment  had  been 
awarded  him  in  consequence.  It  was  the  first 
time  that  such  a  judgment  had  been  put  in 
evidence  in  this  country,  and  he  trusted  it 
would  be  the  last.  In  1851,  Mr.  Harting 
went  to  Rome,  and  in  some  way  or  other  a 
person  whom  Mr.  Harting  wished  to  shroud 
in  mystery,  interfered  and  obtained  the  judg- 
ment ;  this  was  Monsignor  Talbot,  the  Pope's 
secretary,  and  Mr.  Harting  thought  it  would 
be  prejudicial  to  the  case  to  reveal  that  fact. 
So  secret  were  the  proceedings  of  the  Court, 
that  even  a  gentleman,  now  a  bishop  of  the 
church,  who  went  for  papers,  was  not  allowed 
to  enter,  but  the  clerk  delivered  them  to  him. 
There  was  no  examination  of  copies  with  origi- 
nals, and  in  fact  they  did  not  know  whether 
sach  originals  existed  at  all.  The  document 
referred  to  was  not  a  copy  of  proceedingg,  but 
OS  accourU  by  the  notary  of  what  the  proceed- 
ioffs  contained,'  &c. 

"  Lord  Campbell  (according  to  the  Herald* s 
Rport)  then  said : — '  I  must  take  it  that  such  a  \ 
sentence  was  pronounced^  but  I  cannot  take 
that  as  a  proof  of  the  preceding  fact.' 

"  In  other  words,  we  may  interpret  his  lord- 
ship's meaning.  'It  is  not  a  judgment;  and 
as  a  notarial  certificate,  it  simply  proves  there 
vas  a  judgment,  but  not  the  iiislicc  of  that 
judgment.'  In  the  charge  he  declared,  in  an- 
swer to  objections  raised : — *That  the  certificate 
»cf  not  only  admi9iible  evidence,  but  very  strong 
mienee,'  and  the  jury  by  their  verdict  con- 
firmed this  view,  for  out  of  the  twenty-three 
jnstifications  of  the  alleged  libel  pleaded  by  Dr. 
Newman,  one  alone  was  by  the  jury  deemed 
proved,  and  that  one  wholly  and  solely  rested 
i^on  Angelus  ArgentVs  notarial  certificated* 

We  incline  to  think  that  this  precedent 
itself  would  go  but  a  short  way  towards 
the  conclusion  at  which  the  learned  notary 
would  arrive.  It  appears  to  be  inerely  a 
leport  from  the  notary  of  the  result  of 
proceedings  in  the  Court  of  Inquisition  at 
Aome,  bat  not  a  copy  of  the  judgment, 
still  less  of  the  recital  of  faets  or  grouiids 
on  which  the  judgment  was  pronounced. 
The  paper  might  be  admissible  under  the 
peculiar  circumstances  of  the  case.  It  was 
^eged  by  Dr.  Newman  that  a  judgment 
had  been  pronounced  by  the  Inquisition  at 
Borne  agmnst  Achilli,  and  the  existence  of 
the  Judgnent  might  be  proved  by  the  no- 
taiial  oertaficate ;  but  it  did  not  prove  the 


tnith  or  justice  of  the  judgment,  which,  we 
presume,  was  the  real  question  in  issue. 

Mr.  Ilidgway  states  concisely  and  accu- 
rately the  several  decisions  of  our  Courts  of 
Law  and  Equity  on  the  tender  or  reception 
of  notarial  documents.  He  next  proceeds 
to  the  Statutes  bearing  on  the  subject,  viz., 
the  5  &  f)  Wm.  4,  c.  62 ;  the  8  &  9  Vict.  c. 
99 ;  the  8  &  9  Vict.  c.  113  ;  and  the  12  & 
13  Vict,  c,  106.  And  we  are  then  pre- 
sented with  the  following  summary  of  the 
rules  for  which  the  author  contends : — 

''That  in  Mercantile  transactions  a  notarial 
certificate  is  sufficient.-— Sicceftw^  v.  Sweeting; 
Burt  V.  Jones. 

"  That  a  notarial  certificate  should  be  made 
under  seal,  and  that  where  a  notarial  seal  is  by 
any  rule  of  Court  required,  and  there  is  not 
proof  that  no  public  seal  is  used  by  the  notaries 
of  the  place  where  the  certificate  is  dated,  it 
will  not  be  received. —  Cruttenden  v.  Bourbell. 

"lliat  the  facts  certified  by  a  notarial  at- 
testation must  be  direct,  and  not  to  be  gathered 
from  inference. — Laidlaw  v.  Cox, 

"ITiat  a  notarial  certificate  will,  by  direct 
evidence  contained  therein,  supply  an  impor- 
tant defect  in  a  document  to  which  it  refers.^ 
Hinde  v.  Hinde, 

"  That  a  notarial  certificate  is  proof  of  the 
truth  of  copies,  because  *  a  notary  public  by  the 
law  of  nations  has  credit  everywhere,  and  the 
Court  of  Chancery  will  therefore  give  credit  to 
Inm* —Hutcheon  v.  Mannington, 

"  That  a  notarial  certificate  is  proof  of  the 
execution  of  a  power  of  attorney. — Kinnaird  v. 
Saltoun  :  Garvey  v.  Hibbert. 

"  That  an  instrument  granted  by  a  notary  at 
Paris  will  be  received  in  Chancery,  on  the  sig- 
nature of  the  notary  being  proved  by  affidavit. 
'^Kinnaird  v.  Saltoun, 

"  That  a  notarial  signature  has  been  required 
to  be  verified  by  affidavit  when  such  affidavit 
was  known  to  be  easily  obtainable. — Kinnaird 
v.  Saltoun, 

"That  a  notarial  certificate  is  admissible  in 
Chancery  when  the  signatin'e  of  the  notary  is 
verified  by  the  certificate  of  the  clerk  of  a 
United  States  Circuit  Court,  countersigned  by 
the  American  Secretary  of  State.— Garwy  v, 
Hibbert. 

"  That  a  notarial  instrument  is  admissible  in 
Chancery  when  the  signature  of  the  notary  is 
countersigned  by  the  chief  magistrate  of  the 
district.  ^Kinnaird  v.  Saltoun. 

"That  a  certificate  granted  by  the  mayor  of 
an  American  town  is  not  sufficient  evidence 
mthout  *  something  further.'— Garvey  v.  Hib^ 
bert, 

"That  a  certificate  by  a  governor  of  a 
British  possession  abroad  does  not  prove  it- 
self.— Hutcheon  v.  Mannington. 

"That  a  notarial  certificate  does  not  {in  Sir 
Richard  Kindersle/s  Court)  prove  the  signa- 
ture of  a  J.  P.  in  Van  Diemen's  land,  nor 
that  an  affidavit  was  sworn  before  a  J.  P.  in 
Guernsey. 
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"  That  according  to  a  reported  decision  of 
Sir  Richard  Kindersley,  a  notarial  certificate 
granted  in  Van  Diemen's  Land  is  of  no  value 
in  England  !  I—Burt  v.  Jones, 

"That  the  evidence  of  a  notary  is  as  per- 
fectly good  as  that  of  any  other  person. — Burt 
V.  Jones, 

"That  a  notarial  certificate  proves  the  trath 
of  a  translation  in  the  Court  of  Chancery. — 
Davis  V.  Davis, 

"  That  a  British  consul's  certificate  proves 
itself  in  Chancery,  because  equal  to  a  notary's. 
— Robinsons  case, 

"  That  a  notarial  copy  granted  in  a  foreign 
country  is  not  admissible  in  English  Courts 
where  it  would  not  be  admissUfle  in  such 
counfry. — Brown  v.  Tliomton. 

"  That  a  notarial  copy  is  admissible  in  Eng- 
lish Courts  as  secondary  evidence  where  the 
original  documents  cannot  be  obtained. — 
Achilli  V.  Newman  :  Alivon  v.  Fumival  /  Wal- 
rond  V,  Van  Moses. 

"That  notaries  are  authorised  to  receive 
statutory  declarations.— 5  &  6  Wm.  4,  c.  62. 

"That  such  declarations  made  before,  and 
certified  under  the  seal  of  a  notary  in  England, 
are  proof  in  actions  brought  in  the  colonies. — 
6  &  6  Wm.  4,  c.  62,  s.  15. 

"  That  affidavits  of  persons  abroad  in  Eng- 
lish bankruptcies  shall  and  may  be  'sworn 
before  a  magistrate  and  attested  by  a  notary  J 
—12  &  13  Vict.  c.  106,  8.  243. 

"  That  a  certified  extract  from  a  notarial  re- 
gister is  admissible  in  evidence  and  proves 
Itself.— 14  &  15  Vict.  c.  99,  s.  14. 

"  That  a  notary  is  bound  to  furnish  certified 
copies  and  extracts  from  his  register. — 14  &  15 
Vict.  c.  99,  8.  14. 

"  That  it  is  a  misdemeanor  for  a  notary  to 
grant  a  false  certified  copy. — 14  &  15  Vict.  c. 
99,  s.  15. 

"  That  a  notary  is  authorised  to  administer 
an  oath.— 14  &  15  Vict.  c.  99>  8. 16,  and  tin. 
tmemorial  custom. 

"That  a  notary  is  a  public  qficer,  and  his 
case  is  like  any  other  case  of  a  public  officer. — 
Lord  Abinger. 

"That  a  notarial  certificate  is  admissible  m 
Chancery  and  proves  itself. — Hutcheon  v.  Jkfoii 
rnmgton  ;  Davis  v.  Davis  :  Robinson's  case. 

"That  in  commerce  and  transactions  with 
parts  beyond  sea  a  notarial  certificate  proves 
itself.-C.J.  Holt;  C.J.  Ley. 

"  That  a  certificate  of  a  notary  at  Hamburg 
proves  itself. — Heathcock  v.  Hanbury. 

"That  a  certificate  of  a  notary  at  Prince 
of  Wales's  Island  proves  itself, — Hutcheon  v. 
JHojintn^/oA. 

"  That  all  statutory  notarial  evidence  proves 
itself.— 8  &  9  Vict.  c.  113,  s.  1." 

Postscripts  are  often  very  valuable  parts 
of  certain  epistles.  So  here,  the  postacript 
to  the  present  pamphlet  notices  the  last 
Statute  15  &  16  Vict.  c.  86,  for  the  Im- 
provement of  the  Jurisdiction  in  Equity, 
the  22nd,  23rd,  and  24th  sections  of  which 
are  hailed  by  the  author  as  containing 


peculiar  aad  unexpected  confirmation  of 
his  views.  These  clauses  are,  we  believe, 
mainly  owing  to  suggestions  made  by  the 
Incorporated  Law  Society,  and  provide  that 
judicial  notice  shall  be  taken  by  the  Coait 
of  Chancery  of  the  seal  or  signature  of  any 
Court,  Judge,  notary  public,  consul,  &c. 
We  are  glad,  therefore,  that  the  grievance 
of  the  learned  notary  and  tabellion  public 
has  been  redressed. 

There  are  some  remarks  in  the  pamphlet 
on  the  respective  provinces  of  attorneys 
and  notaries,  to  which  we  may  advert  on  a 
future  occasion. 


CROSS-EXAMINATION  OF  WITNKS. 

LETTER   NOT   PRODUCED. 

In  an  action  on  a  bill  of  exchange,  the 
defence  relied  upon  was  the  forgery  of  the 
acceptance  by  one  Peter  Scott.  In  the 
course  of  the  cause,  Scott  was  put  into  the 
witness-box  to  prove  that  the  acceptance 
was  in  the  handwriting  of  the  defendant. 
On  cross-examination  for  the  defendant,  a 
letter  was  put  into  the  witness's  hand,  and 
he  was  asked  the  following  questioa,'' 
"  Did  you  not  write  that  letter  in  answer  to 
a  letter  charging  you  with  forgery  ?" 

It  was  objected  that  the  letter  referred  to 
ought  to  be  produced,  on  the  other  hand  it 
was  contended  that  the  question  might  be 
put  without  producing  the  letter,  beoasse 
the  object  of  it  was  to  test  the  credibility  of 
the  witness,  and  not  to  establish  any  fiu^t  in 
the  cause.  The  distinction  was  reasonable^ 
for  a  party  might  be  supposed  to  come  pre- 
pared to  prove  or  answer  the  material  parts 
of  a  case,  but  it  was  impossible  for  him  to 
be  ready  to  meet  anjr  witness  who  might  be 
produced  against  him.  It  was  aeommca 
course  to  ask  a  witness  on  cross-examina- 
tion, in  order  to  test  his  credit,  if  he  has 
made  such  and  such  statements  to  a  third 
party,  and  if  he  denies  that  he  has,  to  call 
sudi  partj  to  contradict  him,  provided  at 
least  the  matter  is  relevant  to  the  issoe. 
Without  some  such  relaxations  of  the  atiict 
rale,  it  woald  be  impraelicable  eibetually  ^ 
test  the  cre^t  or  memory  of  witnesses. 

Jiema,  C.  J.,  held  that  the  question  was 
inadmissible,  unless  the  letter  reAnred  to 
were  produced,  or  its  absence  duly  ac- 
counted for.  The  rule  of  law  was,  that  the 
best  evidence  must  be  produced,  and  the 
answer  to  the  question  would  be  ginog 
seoondar;  evidence  of  the  contents  oif  tlw 
letter.  As  to  allowing  the  questioa  to  be 
put  with  a  view  merely  of  teettng^  the  n- 
racity  of  the  witness,  the  Quams^s  pate,  S 
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Br.  &  B.  286,  decided  that  auch  a  course 
could  not  be  porsaed.  Verdict  for  the 
plaintiff.  A  nile  for  a  new  trial  was  after- 
wards obtained,  but,  after  argument,  dis- 
charged. M'Donnell  v.  Evans,  3  C*  &  K. 
51. 


INCORPORATED  LAW  SOCIETY, 

ANNUAL   REPORT. 

[Concluded  fiom  p.  318,  ante,'] 

V.   MAL-FRACTICS   CABBS. 

During  the  past  year  the  Council  have  had 
under  their  coDsideration  upwards  of  thirty 
cases  of  alleged  mal-practice,  in  several  of 
which  it  was  necessary  to  examine  very  volu- 
minous papers  and  evidence.  Six  of  the  cases 
hafe  been  submitted  to  the  Court,  or  the 
Judge  at  Chambers ;  in  one  of  which  the  per- 
son complained  of  has  been  struck  off  the 
S(^l ;  in  another,  a  rule  iitst  has  been  granted ; 
and  some  are  still  pending.  In  others,  the  in- 
vestigations into  the  evidence  in  support  of  the 
complaints  are  still  in  progress,  preparatory  to 
the  requisite  applications  to  the  Court ;  and 
several  have  not  been  deemed  within  the  pro- 
rince  of  the  Society,  or  towards  the  prosecu- 
tion of  which  the  Council  did  not  feel  them- 
selres  justified  in  applying  the  Funds  of  the 
Society. 

VI.   RBNSWAL  OP  CBRTIFICATB8. 

The  applications  for  the  renewal  of  the  cer- 
tificates of  attorneys  after  having  ceased  to 
pnctise  for  mors  than  twelvemonths,  have 
besn  numerous  each  Term.  These  caees  re- 
S^ire  particular  attention,  inasmuch  as  many 
ef  the  applicants  are  liable  to  objection  for 
practising  without  a  certificate,  and  frequently  | 
fat  misconduct.  The  affidavits  in  support  of 
^  applications  are  received  from  the  Lord 
Chief  Justice,  and  undergo  a  careful  examina- 
tiea.  The  names  and  addresses  of  the  parties 
sre  seat  to  sU  dm  Law  Societies  in  the  country, 
sad  placed  «p  in  the  Courts  and  public  offices. 

They  hava  also,  where  the  applicant  has  left 
the  Preiessaoo  entirely,  and  then  engaged  in 
other  pursuits,  suggested  the  propriety  of  a  re- 
examination; and  this,  in  several  instances, 
has  been  directed.  The  general  regulation 
aiade  by  the  Judges  is,  that  where  the  appli- 
cant had  been  long  in  practice,  though  he  had 
wsstd  far  some  ysara,  no  ezaminatioa  would 
he  rrapimil ;  but  where  an  attorney  had  prac- 
tised for  a  short  time  only,  and  then  left  the 
^'oiessiaB.te  a  considerable  period,  an  eaami- 
sation  would  be  ordered. 

The  Judges  have  been  in  the  habit,  in  cer- 
tain cases,  of  relaxing  the  rule  of  Court,  which 
^mres  notice  to  be  given  before  the  Term  in 
«Mch  the  application  is  intended  to  be  nude, 
"^e  Cornicil  s«f(«testad  to  the  Judges  thai  the 
^ppKcaatt shouldbe  required  to  serve  a  san- 
noos  on  the  registrar  of  attorneys  to  show 
c>use  within  such  time  as  the  Judge  might 
deem  proper,  why  the  certificate  should  not  be 


issued,  in  order  that  due  inquiries  might  be 
made  into  the  conduct  and  character  of  the 
applicants;  and  the  Judges  accordingly  di- 
rected on  these  applications  that  a  preliminary 
order  should  be  granted,  requiring  notice  to 
be  entered  in  the  Judge's  books;  and  the  affi- 
davits in  support  of  the  application,  to  be  sent 
for  examinatien  ten  days  before  the  certificate 
is  issued. 

This  regulation  will  apply  to  all  cases  of  the 
renewal  of  certificates ;  but  where  the  party 
applies  for  his  Jirst  certificate,  and  shows  that 
he  is  about  to  enter  into  a  partnership,  or 
where,  for  other  urgent  reasons,  tlie  ten  days' 
delav  may  be  prejudicial,  a  shorter  time  will  be 
fixed ;  but  which  the  Judge  will  enlarge  if  the 
Society  should  require  further  time  for  inquiry. 

These  arrangements  appear  to  the  Council 
to  be  sufficient  for  preventmg  the  renewed  ad- 
mission to  practice  of  improper  persons. 

Thev  have  also  suggested  to  the  Judges, 
that  where  attorneys  have  wilfully  continued 
to  practise  without  their  certificates,  an  ade- 
ou^te  fine  should  be  imposed  in  addition  to 
the  payment  of  the  arrears,  inasmuch  as  so 
long  as  the  Certificate  Tax  continues,  it  ought 
to  be  paid  by  all  persons  in  actual  practice. 

VII.  BNCROACHM BNTS  ON  THB  PR0PB3810N. 

The  attention  of  the  Council  has  been  called 
to  some  instances  of  objectionable  practice  by 
certificated  conveyancers  and  notaries  public, 
who  were  alleged  to  have  exceeded  their  legiti- 
mate province.  These  matters  have  been  in- 
vestigated; and  in  regard  to  certificated  con- 
veyancers, application  has  again  been  made  to 
the  benchers  of  one  of  the  Inns  of  Court  to 
prevent  these  irregularities  of  persons  practis- 
ing under  the  Bar. 

Several  complaints  have  also  been  made  of 
house  agents,  auctioneers,  and  accountants 
acting  in  matters  usually  intrusted  to  Solici- 
tors ;  but  it  did  not  appear  in  the  transactions 
in  Question,  that  the  parties  could  be  brought 
witnin  the  prohibitions  of  the  Attorneys'  and 
Solicitors'  Act,  or  the  provisions  of  the  Stamp 
Acts. 

VIII.  THB    BXAMINATION. 

The  mode  of  conducting  the  examination 
hitherto  adopted  by  the  Examiners,  has  bees 
to  prepare  questions  on  the  principles  and 
practice  of  Common  Law,  Conveyancing, 
Equity,  Bankruptcy  and  Criminal  Law,  and 
Proceedings  before  Magistrates.  The  Exami- 
ners require  that  a  majority  at  least  of  such 
Suestions  should  be  sufficiently  answered  by 
le  candidate  for  admission  in  Common  J^w 
and  Equity,  and  also  in  one  of  the  three  other 
departments ;  thus  making  a  satisfactory  exa- 
mination in  Law  and  Equity  indispensable,  but 
leaving  it  optional  with  the  candidates  to  an- 
swer, or  not  t9  answer,  the  questions  in  con- 
veyancing. 

ttooking,  however,  at  the  great  importance 
to  the  community  that  attorneys  and  solicitorR 
should  be  well  acc^uainted  with  the  Laws  of 
Property,  and  quahfied  to  prepare  and  super- 
intend the  due  execution  of  wills,  deeds,  and 
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other  inBtraments,  the  Exatniners  consider  it 
desirable  to  require  the  candidates  in  future  to 
pass  a  satisfactory  examination  in  this  depart- 
toent  also,  if  such  regulation  should  receive  the 
approval  of  the  Judj^es  ;  and  the  Council  have 
presented  a  memorial  for  that  purpose. 

The  Examiners  propose  still  to  continue  the 
practice  of  preparing  questions  in  Bankruptcy 
and  in  Criminal  Law,  and  Proceedings  before 
the  Magistrates,  in  order  that  candidates,  who 
may  have  served  their  clerkship  in  offices  prac- 
tising in  those  branches,  may  have  the  advan- 
tage of  answering  such  questions,  and  having 
their  proficiency  in  that  department  taken  into 
consideration  in  summing  up  the  merit  of  their 
general  examination. 

If  the  proposed  alteration  should  meet  with 
the  sanction  of  the  Judges,  the  Examiners  pro- 
pose to  give  six  months'  notice  before  carrying 
the  same  into  effect. 

It  may  be  proper  here  to  advert  to  some  in- 
stances m  which  objections  have  been  taken  to 
the  mode  of  service  of  the  articles  of  clerkship, 
in  order  that  tbe  provisions  of  the  Statute,  and 
the  regulations  of  the  Judges,  may  be  adhered 
to*    In  some  of  these  cases  it  has  been  ob- 
jected that  the  attorney  having  two  places  of 
businese,  the  one  in  town,  and  the  other  in  the  < 
country,  has  confided  the  professional  business  ! 
at  one  of  the  offices  chiefly  to  his  articled  clerk, 
whilst  he  managed  the  business  of  the  other 
oflSce  personally.    The  Judges  hold  that  there 
must  be  an  actual  superintendence  of  the  at- , 
tomey  over  the  clerk  during  his  term  of  ser- . 
vice,  and  that  the  provisions  of  the  Act  are  not 
complied  with  by  occasional  communications 
between  the  attorney  and  clerk.    There  mpst 
be  a  bond  Jide  service  by  the  clerk  during  tbe  | 
whole  term  to  the  attorney  in  his  proper  busi- 1 
ness  of  an  attorney.  { 

Arising  out  of  this  defective  mode  of  service,  i 
instances  have  occurred  of  an  illegal  nature — , 
namely,  a  division  of  profits  between  the  attor- , 
ney  and  the  unquaJified  person  acting  as  his 
articled  clerk.  The  clerk  beinjg  a  person  of 
experience,  and  possessing  some  influence  in 
the  locality,  has  arranged  with  an  attorney 
living  at  some  distance  to  open  an  office,  the 
business  being  almost  entirely  conducted  by 
the  clerk;  and  the  arrangement  or  under- 
standing has  been,  that  the  clerk  shall  be 
paid  a  salary  proportioned  to  the  profits  of 
the  business. 

Compljunts  of  this  kind  have  frequently 
been  made,  but  it  has  rarely  happened  that 
the  evidence  in  opposition  to  the  stateraent  df 
the  attorney  and  the  clerk  has  been  sufficient 
to  justify  the  Examiners  in  rejecting  the  can- 
diaate. 

During  the  last  four  Terms  ending  with 
Easter  Term,  the  number  of  candidates  exa- 
mined was  394,  and  of  these,  352  were  passed, 
and  42  postponed. 

IX.   OBNBRA.L   APPATRS   OF  THB    SOCIETY. 

The  Library, — The  Council  have  much 
satisfaction  in  pointing  the  attention  of  the 
Members  to  the  state  of  the  Library.     This 


has  continued,  as  heretofore^  atmtt&lly  to  in- 
crease in  extent  and  utility.  Nearly  500  vo- 
lumes have  been  added  during  tbe  year,  and 
the  whole  collection  now  mmounU  to  10,909 
volumes. 

The  reprint  of  the  catalogue  has  been  de- 
livered to  the  Members,  and  shows  that  in  toe 
most  useful  and  important  departments  of  the 
law  to  the  practitioner,  tbe  Members  have  ac> 
cess  to  every  book  of  estaUh^^  authority,  m 
addition  to  an  invaluable  collection  of  parlia- 
mentary works,  works  in  county  history  and 
topography,  and  works  of  reference.  Some 
valuable  donatk>ns  have  bfeen  received  ftom 
Authors,  and  from  Members  of  the  Societf^. 

Lec^ttrc^.— The  several  courses  of  Lecture* 
are  still  successfully  continued.  Mr.  Jebb  liv- 
ing closed  his  series  on  Equity  last  year,  Mr. 
Conybeare  was  elected  in  his  stouL  Mr.  JCsri- 
lake  having  also  concluded  his  course  on  Con- 
veyancing, Mr.  R,  fValpole  was  appointed  to 
lecture  on  that  subject;  and  Mr.  Hodgson  has 
continued  his  course  on  CJommon  Law  and 
Criminal  Law. 

Vacancies  in  the  Co««ci«.— The  Members 
will  have  observed  by  the  Circular  convening 
this  meeting,  that  there  are  three  vacancies  ia 
the  Council,  which  have  occurred  during  the 
past  year.  They  have  partictilarjy  to  regret 
that  one  of  those  vacancies  has  oeen  occa- 
sioned by  the  decease  of  Mr.  Bayley,  who  was 
elected  a  member  of  the  Committee  of  Manage- 
ment under  the  first  Charter  in  the  year  1830, 
and  re-elected  under  the  second  Charter.  Mr. 
Bayley  was  very  frequent  in  his  attendance  at 
the  meetings  of  the  Committee  and  the  Cotm- 
cil ;  and  from  the  deep  interest  he  took  in  die 
welfare  of  the  Society,  contributed  valuable  aid 
in  administering  its  affairs. 

The  Council  have  also  to  regret  the  retire- 
ment of  Mr.  Shadwell  and  Mr.  Poeock.  Both 
of  these  gentlemen  had  been  snccesshrelf  in* 
vited  to  the  ofiRce  of  President  of  the  Society; 
but  their  state  of  health  did  not  enable  them  to 
undertake  the  onerous  duties  thereof*  The  So- 
ciety, however,  has  been  long  indebted  to  them 
for  the  exercise  of  th^r  great  experience  and 
sound  judgment,  and  for  their  courtesy  sad 
kindness  on  all  occasions^ 

Funcb.— The  receipts  and  payments  of  the 
last  year,  and  the  state  of  the  debts  esd  assets 
of  the  Societv,  are  contained  in  UieAaditoii' 
Repert,  whien  will  be  read  to  the  Meeting. 

Number  of  Members. — Since  the  last  Annual 
Meeting,  29  town  and  6  country  Members  bays 
been  approved  and- admitted 'iliftiii  the  Society, 
and  22  have  retired*  The  Bumber  of  dvitha 
during  the  year,  the  Council  legzet  to  sav,  has 
been  26 ;  and  the  Societv  now  consists  of  1013 
Mepibers  practising  in  town,  and  294  in  the 
country,  making  In  all,  1307* 

(Signed)    John  S.  Grbgokv^  Pre^dttl. 
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COUNTY  COURTS. 

SCALE  OF  COSTS  AND   CIIARGBS  TO  BE  PAID 
TO  ATTORN  BYS. 

Thb  following  are  the  five  Judges  appointed 
by  the  Lord  Chancellor,  under  sect.  1  of  the 
15  &  16  Vict,  c.  54  (The  County  Courts'  further 
Extennon  Act),  "  to  frame  a  Scale  of  Costs  and 
Charges  to  be  paid  to  Attorneys  in  the  County 
Courts,  to  be  allowed  as  between  Attorney  and 
Client  and  as  between  Party  and  Party:"— 

Jaznea  Manning,  £sq.,  the  Queen's  Ancient 
Serjeant. 

John  Herbert  Koe,  Esq.,  Q.  C. 

Alfred  Septimus  Dowling,  Esq.,  S.  L. 

William  Walker,  Esq. 

WilHam  Furner,  Esq. 

Henry  Nicol,  Esq.,  of  her  Majesty's  Trea- 
sury, Secretary. 

BARRISTERS  CALLED. 

Trinity  Term,  1852. 
Lincoln's  inn. 
^V'illiam  Williamson  Ker,  Esq.,  M.A. 
Edward  Goodall  Stewart  Griffiths,  Esq. 
William  Stigant,  Esq.,  B.A, 
James  Geor^d  Lawson,  Esq. 
George  Long,  jun.,  Esq. 
Francis  Housnoan,  Esq. 
Richard  Pearce  Rosier,  Esq. 
Edward  Brooksbank,  Esq,,  LL.  B. 
Thomas  Woodbine  Hincbliff,  Esq.,  M.A. 
William  Dundas,  Esq.,  MJV. 

inner  tbmplk. 
Jane  7. 
Aithor  Dyott  TfaomBon,  Esq.,  M.A. 
Jsmes  Lennox  Ha&nay,  Esq^  M.A. 
Frederick  Dnmergae,  Esq.,  J3.A. 
Edward  Yatee,  Esq.,  B.A. 
Jehn  lUchard  Fowkor,  Eaq.,  B.A. 
Edward  Thoralon,  Esq.,  B.A. 
Cecil  Smidi,  Esq.,  B.A. 
Aithmr  G«oige  Macphenon,  Esq. 
David  Kitcat,  Esq.,  B.A. 
Edward  Carthew,  Esq. 
James  Holy  Femley,  Esq. 
Joseph  Holdsworth  Femley,  Esq. 


Samuel  Wordsworth  Barber,  Esq. 

George  William  Latham*  Esq.,  M.A. 

John  Foster  Gresham,  Esq.  B.A. 

Edmund  Powell,  Esq.,  M.A. 

George  Samuel  Fereaay  Smith,  Esq.,  M.A. 

Eugene  Sherwood,  Esq. 

Joseph  Beaumont,  Esq. 

Henry  Charles  Lopes,  Esq.,  B.A. 

John  Elliot  Boileau,  Esq.,  B.A. 

Hon.  Edwin  Berkeley  Purtman. 

MIDDLS  T£MPLE. 

June  8. 
John  Digby,  Esq. 
Weston  Joseph  Sparkes,  Esq. 
Thomas  Wilson  Barnes,  Esq.,  M.A. 
Richard  Doddridge  Blackmore,  Esq.,  M.A. 
Henry  Charles  Butler,  Esq.,  M.A, 
Horace  Lloyd,  Esq.,  B.A. 
William  Palmer  Hale,  Esq.,  B.A. 
Hon.  James  Master  Owen  Byng. 
David  M'Lachlan,  Esq.,  M.A. 
John  Smith,  Esq. 
Hans  Stuart  Hawthorne,  Esq. 

ora.y's  inn. 
June  7* 
Morgan  John  O'Connell,  Esq.,  B.A. 
William  Irving  Hare,  Esq. 
James  Sheil,  Esq.,  B.A. 
Charles  James  Coleman,  Esq. 
Henry  Williams,  Esq. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Fnm  July  27ih  to  Aug.  20th,  1868,  both 
inclusive,  with  dates  when  gazetted, 

Moore,  Henry,  of  Wimborne  Minster,  and 
Robert  Greats,  of  Blandford  Forum,  Solicitors. 
Aug.  6. 

Palmer,  William  Henry,  Thomas  France, 
and  Charles  James  Palmer,  24,  Bedford  Row, 
Middlesex,  Attorneys  and  SoUcitors  (so  far  as 
relates  to  the  said  Thomas  France).    Aug.  13. 

Royle,  Thomas  Vernon,  and  John  Edward 
Colville  Husband,  Newgate  Street,  Chester, 
Attorneys.    July  27. 


MASTER    EXTRAORDINARY     IN 
CHANCERY. 

From   July   27th  to  Aug.    20th,   1862,  both 
inclusive,  with  date  when  gazetted, 
Winterbotham,  Wm.,  Cheltenham.   July  30. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS. 
ANH    WORT  NOTSfl   OF    CASKS. 


^reRttyalBanJtisfAuitraUa,  eaparte  MesafM 
egeouiOTB,    JtAy  7,  8,  1852, 

^NDINO-UP  ACT.— BXKCUTOHS.— CONTBI- 
BTJTORIftS.  —  POWER  OF  DIRBCT0R8  TO 
CANCEL  SHARES. 

^  diredor  w  a  banking  company  held  20 
shares  as  his  qualification,  and  had,  upon 
the  directors  arranging  to  take  an  addi- 


tional  number  of  shares  amongst  themselves, 
agreed  in  August,  1840,  to  have  500  shares 
and  to  pay  the  deposits  and  calls  thereon 
within  four  years,  giving  a  promissory  note 
for  6,000/  as  a  collateral  security.  Upon 
kis  death,  in  1942,  kis  executors  allied  to 
the  directors  to  know  what  was  the  extent 
of  his  connemion  with  the  bank,  and  upon 
their  being  informed  he  was  the  holder  qf. 
20  shares  only,  they  sold  the  same  and  a 
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transfer  voas  duUf  made.  The  directors 
cancelled  the  500  shares  and  note  in  1843, 
and  an  order  to  wind  up  was  obtained  in 
1850  .•  Held,  on  appeal  frorn,  and  artj/fnn- 
fii^  the  Jeciiion  of  Vice'Chancellnr  Knight 
Bruce,  that  the  executors  were  not  liable  as 
contributories  in  respect  of  the  500  shares. 
This  was  an  appeal  on  behalf  of  the  oflBclal 
manager  of  the  above  company  from  Uie  de- 
cision of  Vice-Chancellor  Knight  Bruce  (re- 
ported ante,  vol  42,  p.  68),  removinflr  the 
names  of  the  respondents  from  the  list  of  con- 
tributories in  respect  of  500  shares.  It  ap- 
peared that  their  testator,  Mr.  Thomas  Meux, 
was  a  director  of  the  company,  and  held  '2O 
shares  as  his  qualification,  on  which  he  paid 
the  deposits  and  signed  the  deed.  It  also  ap- 
peared that  in  August,  1840,  the  directors 
agreed  amongst  themselves  that  each  should 
take  an  additional  number  of  shares,  and  the 
deceased  agreed  by  letter  to  take  500  and  to 
pay  the  deposits  and  calls  thereon  within  four 
years,  and  he  gave  a  promissory  note  for 
5,000/.  to  the  trustees  as  a  collateral  security, 
but  he  died  in  1842  and  before  it  became  due. 
The  repondents  applied  to  the  directors  to  as- 
certain the  number  of  shares  held  by  him,  and 
upon  their  being  informed  he  was  the  holder  of 
20  shares  they  sold  the  same,  and  a  transfer 
was  duly  made,--the  500  shares  and  the  pro- 
missory note  having  been  cancelled  by  the  di- 
rectors  in  1843.  An  order  for  winding  up  the 
coxnpany  was  obtained  in  1850,  and  the  Master 
having  on  a  reference  placed  the  respondents 
on  the  list  in  respect  of  the  500  shares,  and  his 
decision  having  been  reversed  by  the  Vice- 
Chancellor,  this  appeal  was  presented. 

W.  T.  8.  Daniel  and  Roxburgh  in  support ; 
Bacon  and  Busk,  contri. 

The  Lord  Chancellor  said,  the  executors  had 
done  all  that  was  required  of  prudent  men,  and 
that  as  the  transaction  was  one  entirely  within 
the  powers  conferred  on  the  directors  by  the 
deed,  they  were  bound  by  the  representations 
made  by  them  to  the  executors ;  and  taking 
into  account  the  length  of  time  which  had 
elapsed  since  these  were  made,  the  order  of  the 
Court  below  must  therefore  be  affirmed. 


Olasse  V.  Richardson.    June  29 ;  July  1,  17, 
1852. 

DKYISB  or  COPYHOLDS.  —  RIGHT  OF  LORD 
TO  ADMISSION  OF  DSVI8B1E8  IK  TRUST 
FOR   SALE.— SPECIFIC   PERFORMANCE. 

Held,  dismissing  with  costs  an  appeal  from 
Vice-Chancellor  Turner^  that  the  lord  ef  a 
manor  is  not  entitled  to  call  for  the  admis^ 
sion  of  the  devisees  in  trust  for  sale  of  eopy^ 
hold  land  before  he  adnuts  the  purchaser 
and  appointee,    A  decree  for  the  specific 
performance  of  a  contract  by  the  defendant 
from  such  trustees  was  therefore  qffirmed, 
By  his  will,  dated  in  January,  1850,  the 
teaftator,  Mr.  Brayford,  devised  certain  copy- 
hold estates  in  Hertfordshire  to  such  uses  as 
the  pUdntiSs  should  by  deed  or  wUl  appoint. 


and  subject  thereto  to  the -use  of  ^  plaintiffs, 
their  heirs  and  assigns  for  ever.  The  plain- 
tiffs  having  sold  the  property  by  auction  to  tbe 
defendant  appointed  in  his  favour,  bat  upon 
the  steward  of  the  manor  declining  to  admit 
him  unless  the  plaintiffs  were  first  admitted 
and  then  surrendered  to  the  use  of  the  defend- 
ant, he  refused  to  complete  and  the  lord  ulti- 
mately entered  quousgue  for  want  of  a  tenant 
The  plaintiffs  then  filed  a  claim  to  enforce  the 
specific  performance  of  the  contract,  and  tk 
Vice-Chancellor  Turner  having  decreed  in  Aar 
favour  (reported  ante,  vol.  43,  p.  495),  thii 
appeal  was  presented. 

Jjee  and  Haddan  in  support;  Bolt  and 
Rogers  contr^ 

The  Lords  Justices  said,  the  disposition  of 
copyhold  property  by  a  testator  anonnted 
to  nominating  a  party  to  be  a  tenant,  and 
whether  such  party  were  nominated  by  the 
testator  himself  or  by  another  to  whom  the 
right  was  deputed,  the  party  named  was  the 
tenant  and  entitled  to  c^  on  the  lord  for  a^ 
mission,  and  the  lord  would  not  be  left  without 
a  tenant  until  the  party  entitled  exercised  his 
right  of  n6mination,  as  he  might  seise  the  pre- 
mises fot  want  of  a  tenant.  The  appeal  would 
therefore  be  dismissed  with  costs. 


SSUattn  of  t^t  SUiTU* 
Barklett  v.  PaUen.    Aug.  5, 1852. 

COMMISSION  TO  EXAMINE  WITNESS  ABAOAJ). 

—  master's    CERTIFICATE. APPBAU- 

LACHES. 

An  order  was  made  for  the  issue  cf  a  etmmh 
sion  to  examine  a  witmesa  «f  Sydbey,  spot 
the  Master^s  cerHficate  of  its  pnpndf, 
where  it  was  not  shown  the  required  evU^ct 
was  unnecessary  and  there  had  been  «o 
laches  on  the  plaintiff's  part. 
This  was  a  motion  for  the  issue  of  a  com- 
mission to  exanuae  a  witness  at  Srdnejr  a  ^ 
suit,  which  w«s  instituted  lor  theMBimstntioa 
of  the  estate  of  Mr.  Femy,  bf  tiis  spsofic 
l^tee  of  a  debt  due  to  the  testator  tm 
Messrs.  Melville  and  Andrews,  of  Cntfched 
Friars  and  Sydney.    The  debt  was.devised  to 
Melville,  Andrews,  and  the  delendaiift*  Ip- 
Patten,  in  trust  for  the  {daintiff's  wife  tor 
life,  with   remainder  to   him   for  lifis*  ^^ 
remainder  to  their  children,  bat  it  was  pro- 
vided by  the  will  that  the  fund  was  not  to 
be  called  la  for  five  years,  if  the  interest  «sn 
regularly  paid.      It  appeared,  however,  thst 
Messrs.  Melville  and  Andrews  were  insolvent, 
and  the  plaintiff  sought  to  charge  the  defendant 
with  the  ^yment  of  the  fund,  on  the  ground 
he  had  neglected  to  call  it  in.    Upon  a  refer- 
ence to  the  Master  as  to  whether  the  defendant 
had  neglected  to  use  due  diligence  in  geU^^g^ 
the  debt,  he  had  certified  that  it  would  be  nfr 
cessary  to  examine  Mr.  Melville,  who  resided 
at  Sydney. 

Goodeve  in  support;  Dreirry  cont A  on  flie 
ground  it  was  for  purposes  of  delay,  and  that 
the  plaintiff  was  precluded  from  relief  by  h» 
I  own  acquiescence  in  not  calling  in  the  fimd. 
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TheMoBier  of  tke  RolU  aud,  tluit  at  it  was 
noi  shown  the  evidence  was  nnneceeeaiy,  and 
as  there  had  been  no  laches  on  the  part  of  the 
piaintiff,  the  ordt r  for  the  commiaston  would 

bemads* 


OifMEtanctHar  Cttmcr. 

Hinder  v.  Strnten.    July  15,  1852. 

SPBCiriC  PBRrORMANCS  OV  CONTSACT. — 
COSTS  OF  SUIT  WHUSB  VBNDOA  DISD 
BBPORB   B4LB. — DBPAULT. 

Held,  that  eosf$  will  not  be  ordered  $o  be 

paid  out  of  the  estate  of  a  vendor  who  dies 

after  the  eontraet  for  sale  of  land  and  be- 

fore  the  completion  thereof,  where  there  is 

no  default.    In  a  suU  bf  the  pmrehaser  to 

enforce  the  contract  wider  those  ctreifm- 

stances  a  decree  was  made  for  specific  per- 

formance,  without  costs. 

This  bill  was  filed  for  the  specific  perform- 

SDce  of  a  contract  entered  into  by  the  testator 

for  the  sale  to  the  plaintiff  of  two  parcels  of 

land  in  Wiltshire.    It  appeared  the  purchaser 

had  entered  into    possession  and    expended 

money  thereon,  bnt  the  testator  died  before 

the  sale  was  completed. 

Campbell  and  Berkeley  for  the  plaintiff;  Sir 
W.  Page  Wood  and  De  Ge»  for  the  defandanu. 
The  Vice-chancellor  said,  that  a  decree  must 
be  made  for  specific  performance,  but  without 
costs  as  there  had  been  no  default,  in  accord- 
ance with  the  decision  of  Vice-Chancellor 
Knight  Bmce,^  and  in  preference  to  the  con- 
trary decision  of  the  late  Vice- Chancellor  of 
England*  charging  the  costs  on  the  estate. 


lyAhmaine  v.  Mosele^.    July  21,  1852. 

PAYMBKT  OF  FUND  OUT  OF  COURT. — FOWBR 
or  ATTORNBT.  —  COVBNAMT  FOR  NON- 
BBTOCATION   AND    FOR  IKDRMNITT. 

A  sum  of  money  was  directed  to  be  paid  out  of 
Court  upon  a  power  of  attorney  executed 
by  the  party  entitled  at  Port  Natal,  al- 
though it  did  not  contain  a  covenant  not  to 
revoke  the  fMmer  and  for  indemmiy  m  cose 
thepartp  died  before  it  woe  acted  on. 
This  was  a  petition  for  the  payment  out  of 
Court  of  a  sum  of  money,  to  which  a  party  at 
Port  Natal  was  entitled.    It  appeared  that  the 
pover  of  attorney  did  not  contain  the  usual 
povenant  not  to  revoke  the  power,  or  for  the 
indemnity  of  those  acting  thereunder,  in  the 
^nt  of  the  party's  death  before  it  should  be 
acted  on. 
CkendlessKxA  Shapter  for  the  several  parties. 
The  Ftee-CAance^^r  said,  the  power  might 
DC  acted  upon,  as  the  representatives  of  the 
P?rty  would  not  be  allowed  to  avail  themselves 
w  the  circumstancea  which  might  happen. 


^  Hantoa  v.  Lake,  2  Y.  &  C,  Ch.  C,  328. 
Midland  Counties'  JRailway  Company  v. 
^tttcomb,  11  Sim.  67. 


9to*C^(enor  9«rtfr. 

Langhome  r.  Langhome.    July  28,  1852. 

TRUSTBB   ACT,    1850.  —  VB8TING    ORDBR.-* 
CONVBYANCB. 

The  Court  will  direct  a  conveyance  instead  qf 
a  vesting  order  under  the  13  ^  U  Fict.  c 
60,  unless  there  exist  some  especial  reaeon 
to  the  contrary ;  and  aemble,  the  fact  of 
the  cestuis  que  trustent  being  numerous  w 
not  such  a  reason,  but  where  one  of  the 
parties  was  in  India  an  order  was  made. 
Thib  was  a  petition  for  a  vesting  order 
under  the  13  &  14  Vict.  c.  60. 
IV.  D,  Lewis  in  support. 
Toller,  Snape,  Hon.  IVilliam  Spring  Rice,  and 
Camming,  for  other  parties. 

The  VicC' Chancellor  said,  it  was  much  better 
in  these  cases  to  have  a  conveyance  rather  than 
a  vesting  order,  unless  there  was  some  especial 
reason  to  the  contrary.  The  statements  and 
prayer  of  the  petition  on  which  the  order  must 
be  founded  ought  to  be  framed  as  carefully  as 
the  recitals  and  the  operative  parts  of  a  deed, 
whereas  that  was  seldom  done,  and  particularly 
where  the  cestuis  que  trustent  were  numerous, 
as  in  many  cases  the  parties  at  whose  instance 
vesting  orders  had  oeen  obtained  had  been 
obliged,  in  consequence  of  some  unforeseen  cir- 
cumstance having  existed  to  which  their  atten- 
tion had  not  been  directed,  to  apply  to  have 
them  discharged.  But  as  in  the  present  case 
one  of  the  parties  was  in  India,  a  vesting  order 
might  be  taken. 

Catirt  0f  €iutm*i  ISencfu 

Regina  v.  Commissioners  of  the  Insolvent  Debt* 

ore*  Court,    June  3, 18,  1852. 

INBOLVBKT.  —   RB  •  HBARTNG.  —  COUNTY 
COURT. — MANDAMUS. 

Where  the  application  qf  an  insolvent  has 
been  heard  by  the  Judge  qf  a  County  Court, 
under  /Ae  10  4>  1  ]  Viet.  c.  102,  held,  that 
the  Insolvent  Debtors^  Court  has  no  power 
under  sect.  96ofthel^2  Vict.  c.  110,  to 
re-hear  the  case:  and  a  rule  for  a  manda- 
mus for  such  re-hearing  was  therefore  re- 
fused. 
This  was  a  motion  for  a  mandamus  on  the 
the  defendants  to  re-hear  an  application  on  be- 
half  of  an  insolvent,  which  had  been  decided 
by  the  Judge  of  a  County  Court,  under  10  &  1 1 
Vict.  c.  102. 

Griffith  in  support,  referred  to  Beet.  96  of  the 
1  &  2  Viet.  c.  1 10,  which  enacts,  that  "  every 
such  adjudication  as  aforesaid  by  the  said 
Coort,  Commissioners,  or  Justices  as  aforesaid, 
with  respect  to  any  prisoner,  and  the  order 
thereupon,  so  made  as  aforesaid,  shall  be  final 
and  conclusive,  and  shall  not  be  reviewed  by 
the  said  Court,  unless  the  said  Court  shall  there- 
after see  good  and  sufficient  cause  to  believe 
that  such  adjudication  has  been  made  on  false 
evidence,  or  otherwise  hnproperly  made  or 
fraudnkntlv  obtained,  in  which  case  it  shall  be 
lawful  for  the  said  Court,  upon  the  application 
of  such  prisoner,  or  of  any  creditor  of  such 
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Srisoner,  to  order,"  "Jthe  said  matter  to  be  rc- 
eard  before  the  said  Court,  or  one  of  the 
Commissioners  thereof  on  his  circuit,^  or  such 
Justices  as  aforesaid,  as  the  case  may  require, 
who  shall  thereupon  re-hear  the  same,  and  shall 
and  may,  if  just  cause  shall  appear,  annul  the 
original  adjudication  and  order  thereupon  made 


*  The  jurisdiction  on  Circuit  was  transferred 
to  the  County  Courts  by  sect.  10  of  the  10  &  1 1 
Vict.  c.  102. 


in  such  case,  and  dull  have  the  «ame  pover 
and  authorities  upon  such  re-hearini^  as  upon 
the  original  hearinfl^  in  pursuance  of  this  Act, 
and  mav  adjudicate  in  such  matter  accordingly. 
^  Cm-.atLvuU. 

The  Court  said,  there  was  no  provision  ex- 
pressly giving  a  power  of  re-hearing  to  the  In- 
solvent Debtors*  Court,  and  that  the  re-hearing 
could  only  take  place  where  the  first  hearing 
had  taken  place,  before  the  Insolvent  Cooit. 
The  rule  would  therefore  be  reused. 


ANALYTICAL   DIGEST   OF   CASES, 

REPORTRD  IN  ALL  THE  COURTS. 


®outt0  of  Equitm. 

[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17. 

House  of  Lords :  Appeals,  p,  38. 
Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  165. 

Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  203. 
•  Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  286,  306, 
325.] 

LAIV  OF    WILLS, 

ABATEMENT. 

Annuities  and  Legacies, — Priority,  —  Onus 
probandi,  —  The  rule  is,  that  in  cases  of 
deficiency  of  assets  all  annuities  and  lega- 
cies abate  rateably,  and  that  the  onus  lies 
on  the  party  seeking  priority  to  make  out 
clearly  and  conclusively  that  such  priority 
was  intended.  Milter  v.  Huddlestone,  3  M*N. 
&G.  513. 

Cases  cited  in  tbe  judgment :  Brown  ▼.  Drown, 
1  Keen,  275,  277;  Tbwaites  v.  Foreman,  1 
Coll.  409,  414. 

ADMINISTRATION   OF   ASSETS. 

Devolution  of  purchase-moneys  of  estates  ac^ 
cording  to  limitations  of  will, — A  testator  de- 
vised an  estate,  N,,  by  his  will,  the  limitations 
of  which  he  varied  by  a  codicil,  both  dated 
prior  to  the  Wills  Act,  and  afterwards  he  en- 
tered into  a  contract  by  which  he  agreed  to 
give,  after  his  death,  to  A.  alone  the  option  of 
purchasing  the  estate  N,,  and  also  another 
estate  JV.,  upon  the  purchase  of  which  the 
contract  for  an  option  was  entered  into.  By  a 
second  codicil,  made  after  the  Wills  Act,  recit- 
ing the  purchase  of  the  estate  IV,,  he  devised 
that  estate.  A,  enforced  a  sale  to  him  bv  suit 
against  the  devisees  of  the  testator :  Held,  that 
the  purchase-moneys  of  estates  N,  and  tV,  de- 
volved according  to  the  limitations  of  the  will, 
which  would  have  been  applicable  to  these 
estates  in  case  there  had  been  no  sale. 


The  testator  borrowed  2,000i.  to  enable  him 
to  pay  the  purchase-money  of  estate  IV.,  and 
that  sum  was  found  by  the  Maatcr  to  be  a  hea 
on  the  estate  at  the  testator's  death :  HeW,  that 
the  Wills  Act  did  not  alter  the  course  of  admi- 
nistering  the  assets,  but  that  the  devisee  had  a 
right  to  have  the  personal  estote  of  the  testatw 
applied  towards  the  discharge  of  the  hen ;  and 
that  failing  that,  he  had  a  right  to  have  de- 
scended real  estate  so  applied ;  but  that,  boUi 
these  resources  failing,  the  devisee  ^vas  not  en- 
titled to  have  contribution  from  estates  of  the 
testator  comprised  either  in  a  particular  orin  a 
residuary  devise.  Emuss  v.  Smith,  2  De  b.  & 
&  S.  722. 

Cases  cited  in  the  judgment:  Lawcs  r.  Bennett, 

1  Cox,  167  ;  KnoUys  r.  Shepherd,  1  J.&  "• 

499. 

ANNUITIES. 

Charges  on  corpus  of  estate,  —  A  testator 
(subject  to  and  charged  with  the  payment  of  his 
annuities),  devised  his  real  estate  to  tru6te«, 
as  to  part  for  his  wife  for  life,  and  then,  in  the 
first  place,  out  of  the  rents,  to  pay  the  an- 
nuities, and  subject  to  the  life  estate  of  his  wite 
and  the  annuities  to  A.  for  life,  &c.,  &c. :  H«w, 
that  the  real  estates  were  liable  to  be  sold  for 
payment  of  the  arrears  of  the  annuities.  Picari 
V.  Mitchell,  14  Beav.  103. 

ATTESTATION. 

A  testator  made  his  wiU,  duly  attested  jo  as 
to  pass  freehold  estate,  dated  in  1828.  In  May, 
1831,  he  made  a  codicil,  which  was  attested  by 
two  witnesses  only,  declaring  it  to  be  a  codicil 
to  his  will,  and  directing  that  it  should  be  an- 
nexed thereto.  This  codicil  varied  the  dispo- 
sition of  parts  of  his  real  estate.  In  Septem- 
ber, 1831,  he  made  a  second  codicil,  aW?*' 
tested  BO  as  to  pass  freehold  estate,  which  he 
declared  to  be  a  second  codicil  to  his  will,  ana 
directed  the  same  to  be  annexed  thereto  ana 
taken  as  part  thereof.  The  second  codicil  con- 
cluded by  confirming  his  will :  Held,  that  me 
second  codicil  gave  the  same  effect  to  the  nrsi 
codicil,  as  if  it  had  been  duly  attested  hy 
three  witnesses.  Aaron  v.  Aaron,  3  De  Ij.  » 
S.  475.  ^       , 

Cases  cited  in  the  judgment:  Doe  r.  E«ns.  J 
Tyr.  36;  1  Cr.  &  M.  42}  Gordon  r.  Ura 
Roav,  5  Sim.  274. 


CHARITABLE   USE.  . 

By  a  codicU,  the  testator  gave  the  rent  oi  a 
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oopyhold  hoate  for  the  benefit  of  hb  wife  and 
A,,  to  be  applied  aa  in  hia  will  aet  forth, 
subject  to  all  the  conditiooa  contained  in  bis 
will,  ehare  and  ahare  alike ;  and  after  the  deatb 
of  Us  wife  and  A.,  or  in  default  of  their  (L. 
lioyd  Se  A.)  not  iiilfilling  the  conditions  con- 
tained in  hia  will,  he  gave  the  said  house  upon 
trust  for  the  minister  and  churchwardens  of 
St.  Mary's,  Chatham,  to  apply  the  rente  as 
foliows : — to  take  5/.  per  annum  for  themselves 
out  of  the  renta,  to  keep  the  tomb  in  repair, 
and  (be  residue  and  remainder  of  the  rent  to 
be  applied  for  the  benefit  of  his  nephew,  and, 
after  the  death  of  his  nephew,  the  remainder 
of  the  rent  to  be  applied  for  the  benefit  of  the 
Church  Missionary  Society.  At  the  original 
hearinff,  the  devise  to  the  ministers  and 
churchwardens  was  declared  void,  and  they 
were  dismissed. 

Held,  that  this  decree  was  conclusive  against 
the  whole  of  the  gift  to  the  churchwardens, 
and  that  all  the  trusts  failed ;  that  the  widow 
and  A.  took  the  legal  estate  in  the  rents  during 
their  joint  lives,  and  the  life  of  the  survivor; 
with  remainder  to  the  customary  heir  of  the 
testator.    Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255. 

CONDITION. 

Acquisition  of  title  qf  Duke  or  Marquis. — 
John  Wijliam,  Earl  of  Bridgewater,  devised 
his  freehold  estates  to  trustees,  in  trust  to  con- 
vey them  to  the  use  of  Lord  Alford,  his  great- 
nephew,  for  99  years,  if  he  should  so  long  live; 
remainder  to  trustees  and  their  heirs  during  the 
life  of  Lord  Alford,  in  trust  to  preserve  con- 
tingent remainders:  remainder  to  the  use  of 
the  heirs  male  of  the  body  of  Lord  Alford,  with 
divers  remainders  over :  provided  that  if  Lord 
Alford  should  die,  not  having  acquired  the  title 
of  Duke  or  Marquis  of  Bridgewater,  the  estate 
directed  to  be  limited  to  the  heirs  male  of  his 
body,  should  cease,  and  the  estates  should, 
thereupon,  go  over  to  be  enjoyed  according  to 
the  subsequent  uses  and  limitations  directed  by 
bis  will. 

Lord  Alford  died,  leaving  a  son,  but  without 
bavinf;  acquired  the  title. 

Held,  that  the  proviso  was  valid.  Egerton 
V.  Lord  Brownlow,  1  Sim.  N.  S.  464. 

CONSTRUCTION. 

Absolute  gift. — Contingent  on  happening  of 
certain  events, — ^festator  gave  4,000/.  to  his 
granddaughter,  and  directed  his  executors  to 
pay  it  to  her  on  her  attaining  21,  and  to 
apply  the  interest  of  it  for  her  maintenance 
during  her  minority.  By  a  codicil,  he  directed 
that  his  granddaughter  should  have  only  the 
interest  of  2,000/.  for  her  maintenance,  until 
she  attained  23,  and  that  the  interest  of  the 
other  2,000/.  should  be  accumulated,  and  that, 
on  her  attaining  23,  his  executors  should  have 
the  whole  settled  upon  her  for  her  life,  and  after 
her  death,  to  her  child  or  children,  in  c^ual 
proportions,  so  that  no  husband  of  hers  might 
spend  it.  The  granddaughter  attained  23,  and 
died  without  having  had  a  child,  and  without 
the  executors  having  made  any  settlement  of 
the  legacy. 


Held,  that  the  gift  in  the  will,  was  at  absolute 
gift,  and  that,  in  the  events  that  had  happened, 
it  was  not  affected  by  the  codicil.  Bell  v, 
Jaclnon,  I  Sim.  N.  S.  547. 

DBVISB. 

*•  Copyholds.'* — Copyholds  held  not  to  pass 
under  a  devise  of  *'  all  and  everv  my  freehold 
hereditaments  and  estate  in  the  county  of 
Surrey,"  although  the  freeholds  and  copyholds 
were,  to  some  extent,  intermixed,  and  usually  let 
together.     Quennell  v.  Turner,  13  Beav.  240. 

ESTATE   TAIL. 

Executory  devise.-^A  testator  who  died  in 
1833,  devised  his  residuary  real  and  personal 
estate  to  his  eldest  son,  and  his  heirs,  execu- 
tors, &c, :  provided,  and  his  will  was  that,  in 
case  his  said  son  should  die  without  leaving  any 
lawful  issue  of  his  body,  such  part  of  his  said 
residuary  estate  as  was  freehold,  and  situate 
in  certain  places,  should,  at  his  death,  be  di- 
vided into  two  equal  parts ;  one  of  which  parts 
he  gave  to  his  second  son,  and  his  heirs ;  and 
the  other  to  his  daughter  and  her  heirs. 

Held,  as  to  such  part  of  the  testator's  resi- 
duary estate  as  was  freehold,  and  situate  in  the 
places  named,  that  his  eldest  son  took,  not  an 
estate  tail  in  it,  but  an  estate  in  fee,  with  an  exe- 
cutorv  devise  over  to  take  effect  at  his  death,  in 
case  be  should  have  no  issue  living.  In  re 
WUtSj  Somerset,  and  Weymbuth  Railway  Cofii- 
pany's  Act,  exparte  Davies,  2  Sim.  N.  S.  114. 

Case  cited  in  the  judgment:  Forth  v.  Chapman, 
IP.W.  663. 

EXECUTORS. 

Allowance  to  Indian  executors. — Commission* 
-—A  planter  in  India  obtained  advances  from 
his  agents,  who,  by  custom,  were  entitled  to  a 
commission  on  their  advances,  and  on  the  pro- 
duce of  the  sales  of  the  crop.  The  planter 
died,  and  his  executors  sold  the  factory,  and 
got  in  the  crop,  and  remitted  them  to  the 
agents,  who  sold  the  latter,  and  accounted  to 
the  executors  for  the  balance,  after  deducting 
the  amount  due  to  them  :  Held,  that  the  exe- 
cutors were  entitled  to  5  per  cent.  (Indian 
commission)  on  the  gross  proceeds  of  the  fac- 
tory and  crop.  Matthews  v.  Bagshaw,  14  Beav. 
123. 

INTESTACY. 

Title  of  Crown. — An  intestate  bad  stock  in 
the  funds  to  a  very  large  amount.  No  next  of 
kin  appeared  to  claim  administration,  which 
was  taken  out  by  the  Solicitor  to  the  Treasury. 
The  administrator,  after  several  years  had 
elapsed  without  any  claim  being  substantiated, 
sold  out  the  fund,  and  paid  the  proceeds  into 
the  Treasury.  Afterwards,  the  next  of  kin  ap- 
peared and  substantiated  their  title  in  a  suit  m 
Chancery :  Held,  that  the  administrator  on 
paying  over  to  them  the  proceeds  of  the  stock, 
must  also  pay  interest  at  4/.  per  cent,  from  the 
time  when  the  stock  was  sold  out.  Turner  v. 
Mmde,  3  De  G.  &  S.  497- 

LEGACY. 

Apportionable  between  real  and  personal  f«- 
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tmte.  —  A 'legacy  directed  by  an  appoiDtment 
in  pursuance  of  a  will  to  be  raised  by  mortgage 
of  the  moiety  of  the  residuary  real  and  personal 
estate,  on  the  expiration  of  a  life  interest  in 
such  moiety,  and  the  residue  of  such  legacy, 
and  another  legacy  directed  to  be  raised  and 
paid  by  mortgage  or  sale  of  the  whole  or  any 
part  of  the  real  and  personal  estate,  on  the  ex- 
piration of  another  life  interest :  Heid^  not  to 
be  charges  primarily  payable  out  of  the  per- 
sonal estate,  but  to  be  appurtionable  between 
the  real  and  personal  estate.  Falkner  v.  Graet, 
9  Hare,  282. 

NKXT   OF   KIN. 

Conimffent  or  future  event. — ^The  mere  cir- 
cumstance that  a  gift  to  the  next  of  kin  of  a 
testator  is  not  immediate,  but  is  contingent 
upon  a  future  event,  which  might  or  might  not 
happen,  is  insufficient  to  render  the  descrip- 
tion applicable  only  to  such  person  or  persons 
as  should  form  the  class  at  (he  time  of  the  oc- 
currence of  the  event.  Bird  v.  Luckie,  8  Hare, 
301. 

POWER. 

Menial  incapacity, — ^Tbe  Court  has  jurisdic- 
tion to  decide  upon  the  valid.ty  of  the  execution 
of  a  testamentary  power  over  personalty,  with 
reference  to  the  state  of  the  donee's  mind  at 
the  time  of  the  alleged  execution.  Morgan  v. 
Annis,  3  De  G.  &  S.  461. 

RESIDUARY   QBVI8B. 

Subject  to  debts. — Real  estate  in  mortgagee, — 
A  residuary  devise  of  all  the  testator's  estate, 
personal  and  real,  although  made  subject  to  the 
payment  of  his  debts,  passes  the  legal  esute  in 
premises  of  which  the  testator  was  mortgagee 
in  fee,  notwithstanding  the  case  of  Silvester  v. 
Jarman,  10  Price,  78.  In  re  FtekCs  Mortgage, 
9  Hare,  414. 

RESIDUARY   LBOATBB. 

Remainder, — Duty  as  to  proper  investment, — 
Obligation  on  a  party  entitled  to  a  residuary 
estate  in  remainder  to  see  that  it  is  properly 
invested.     Browne  v.  Cross,  14  Beav.  112. 

"  SURVIVING  "   RELATIONS. 

Beouest  to  such  persons  as  the  testator's 
wife  should  appoint,  and  for  want  of  appoint- 
ment, to  her  "  sumving  "  brothers  and  sisters : 
Held,  to  refer  to  brothers  and  sisters  who  sur- 
vived her.    Davies  v.  Thorns,  3  De  G.  &  S.  347. 

TENANT   FOR   LIFE. 

Unreceived  dividends, — Unrecei  ved  dividends 
held  not  to  pass  under  a  bequest  of  the  divi- 
dends  and  interest  of  all  the  testator's  money 
in  the  funds  to  a  legatee  for  life.  Shore  v. 
Weekly,  3  De  G.  &  S.  467. 

TRUST. 

What  acts  constitute  a  binding  trust,  —  A 
testatrix  gave  to  A.  and  B.  in  trust  for  the  be- 
nefit of  C.,  her  sister,  a  sum  of  2,000/.  3  per 
cent,  consols.  She  afterwards  expressed  to  B,, 
whom  she  also  appointed  her  executrix,  an  in- 
tention that  C.  should  have  a  further  sum  of 


2,000/.  consols,  but  she  did  not  alter  her  will 
A.  died  in  her  lifetime;  after  her  death  B.,  the 
surviving  trustee  and  tzecuirix,  sold  2,0001 
consols,  and  invested  the  produce  in  her  name 
in  the  3  per  cent,  reduced,  and  shortly  after- 
lyards  she  invested  a  further  sum  of  2,0002. 
3  per  cent,  reduced  in  her  name;  she  mu 
proved  to  have  declared  frequently  her  inten- 
tion of  carrying  out  the  testatrix's  intentbn : 
Held,  that  the  second  sum  of  stock  was  duly 
impressed  with  a  trust  in  favonr  of  C.  Grtf 
V.  Gray,  2  Sim.  N.  S.  273. 

VAGUENESS. 

Words  expressive  of  hope,  desire,  4rc. — ^Words 
accompanying  a  gift  or  becjuest  expressive  of 
confidence,  or  belief,  or  desuv,  or  hope,  Uist  t 
particular  a^iplication  will  be  made  ai  such  be- 
quest, will  be  deemed  to  import  a  trust  upon 
these  conditions;  1st,  that  tbejr  are  so  useo  ss 
to  exclude  all  option  or  discretion  in  the  part? 
who  is  to  act,  as  to  his  acting  according  to  them 
or  not;  2ndly,  the  subject  must  be  certain; 
and  3rdly,  the  objects  expressed  must  not  be 
too  vague  or  indefinite  to  De  enforced. 

Vagueness  in  the  obfect  will,  unquestionably, 
furnish  reason  for  holding  that  no  trust  was  in- 
tended, yet  this  may  be  countervailed  by  other 
considerations,  which  show  that  a  trust  ^is 
intended,  while,  at  the  same  time,  such  trnst 
is  not  sufficiently  certain  and  definite  to  be 
valid  and  effectual. 

It  is  not  necessary  to  exclude  the  legatee 
from  a  beneficial  interest,  that  there  should  be 
a  valid  or  eflectual  trust,  it  is  only  necessary 
that  it  should  clearly  appear  that  a  trust  was 
intended,    iiriggs  v.  Penny,  3  M*N.  &  G.  546. 

WIDOW. 

Freebench  and  benefit  by  will. —  Widow  put 
to  elect. — A  testator,  being  seised  of  copyhold 
lands,  which,  on  his  death,  became  subject  to 
customary  freebench,  gave  to  trustees  the  re- 
sidue of  bis  real  and  personal  estate  upon  trust 
to  invest  the  money  in  the  funds,  and  lo  re- 
ceive the  dividends  thereof,  and  the  rents  of 
his  real  estate ;  and  after  payment  of  his  debts 
and  testamentary  expenses,  to  pay  to  bis 
widow,  during  her  life,  the  annual  sum  of  20/., 
and  to  pay  the  residue  of  such  annual  produce 
to  his  son ;  and,  after  his  death,  the  trustees 
were  to  hold  the  said  real  and  personal  estate 
upon  trusts  for  the  children  of  his  said  son. 
The  will  contained  the  following  declaration : 
— *'  I  empower  my  said  trustees  to  lease  any 
lands,  which  they  may  hold  upon  the  trusts  ol 
this  my  will,  for  not  more  than  21  years,  at 
rack-rents:"  Held,  that,  with  this  power  of 
leasing  in  the  will,  the  widow  was  put  to  her 
election  between  the  annuity  given  to  her  by 
the  will  and  her  freebench. 

Observations  on  Holditch  v.  HoldUeh,  2  Y.  & 
C,  C.  C,  22.  Orayson  v.  Deakin,  3  De  G.  & 
S.  298. 

Cases  cited  in  the  judgment :  Hall  v.  Hill,  1  Dru. 
&  W.  94 ;  O'liara  ▼.  Cbaine,  IJ.  &  L.  662. 
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NEW  PLAN   FOR  THE   REGISTRA- 
TION  OF  TRANSFERS  OF  LAND. 

The  Legialatore,  during  the  Session  of 
1851,  appealed  unmistak^ly  to  have  de- 
termined that. a  General  Register  of  As- 
sonmces  should  be  established,  and  the 
only  questions  were — how  it  could  be  con- 
structed, and  whether  metropolitan  or  local 
—central  or  departmental.  In  the  Session 
of  1852,  the  measure  was  not  renewed,  but 
the  delay  was  sufficiently  accounted  for  by 
the  dtange  of  goyemment, — ^the  peculiar 
state  of  public  affairs, — and  the  known 
sdverse  opinion  of  the  present  Lord  Chan- 
cellor to  all  schemes  of  registration,  so  far 
as  they  had  been  then  proposed. 

Smce  the  last  discussion  before  Parlia- 
ment, a  new  plan  has  been  suggested  by 
an  eminent  solicitor  of  great  experience 
ia  the  law  and  practice  of  conreyanc- 
ing.  We  hare  not  yet  sufficiently  consi- 
dered its  scope  and  utility  in  principle,  or 
its  details,  or  the  means  by  which  it  is  to 
be  carried  successfully  into  practical  effect ; 
bat  it  is  certainly  entitled  to  the  full  and 
re^ectful  consideration  of  the  Profession. 
We  have  no  hesitation,  however,  in  declar- 
ing that  the  plan  is  infinitely  less  objection- 
aUe  than  any  of  its  predecessors. 

Whether  it  will  find  favour  in  the  eyes 
of  the  head  of  the  law,  remains  to  be  ascer- 
tained. We  are  not  aware  whether  it  has 
yet  been  submitted  to  his  consideration. 
The  Profession  will  doubtless  look  forward 
vith  no  small  interest  to  the  result  of  his 
lordship's  consideration  of  the  plan, — bring- 
ing to  bear  upon  it  his  vast  knowledge  of 
the  law  of  real  propcrtr  and  his  marvel- 
Ions  acuteness  in  investigating  the  modus 
(operandi  of  so  important  and  extensive  an 
alteration. 

In  the  meantime,  we  give  the  plan  with 
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the  AuthoT^s  able  introductory  remarks  and 
explanations,  in  extenso:^--^ 

"An  eminent  writer  on  Political  Economy* 
has  remarked  that  'to  make  land  as  easily 
transferable  as  stock  would  be  one  of  the 
greatest  economical  improvements  which  could 
be  bestowed  on  a  country.'  It  may  well  be 
doubted  whether  the  object  here  proposed  is 
Bttaioable  to  the  full  extent  of  the  proposition ; 
but  a  system  of  land-transfer,  which  shall  be 
accurate  and,  at  the  same  time,  simple,  ezpedi^ 
tious,  and  cheap,  wil^  be  a  fipreat  and  valuable 
acquisition,  not  only  to  the  owners  of  land,  but 
to  the  public  at  large,  though  it  may  fall  short 
of  the  simplicity  and  cheapness  attained  in  the 
transfer  of  the  public  stocks  or  fands. 

"  It  has  been  estimated  by  persons  of  experU 
ence  and  authority  in  such  matters,  that  a  cheap, 
simple,  expeditious,  and  accurate  system  of 
transfer  of  land,  would  add  four  or  five  years' 
purchase  at  least  (some  will  say  10)  to  the  mar- 
ketable value  of  land,  and  the  subject  must 
therefore  be  admitted  to  be  one  of  great  na- 
tional  interest  and  importance,  and  .entitled  to 
careful  and  serious  examinatioo. 

'*  The  difference  of  expense  between  auch  a 
system  and  the  present,  is  by  no  means  the 
measure  of  the  adfditional  value  to  be  conferred. 
Simplicity,  expedition,  and  accuracy,  carried  to 
the  extent  of  giving  to  a  purchaser,  immediately ^ 
a  simple  and  absolutely  safe  title  to  his  pur- 
chase, are  much  more  important  elements  than 
cheapness  (important  as  that  element  is)  in  the 
calculation  of  the  extent  of  additional  value. 

'*  This  subject  is  not  identical  with  that  of 
the  Registration  of  Assuranceti,  but  it  is  inti- 
mately connected  with  it.  Nearly  all  the  emi- 
nent lawyers  who,  from  the  time  of  Lord  Bacon 
to  the  present  day,  have  given  much  attention 
to  the  subject  of  the  Registration  of  Assurances, 
appear  to  have  agreed  in  thiM — ^that  a  cheap, 
simple,  expeditions,  and  accurate  register  of 
aasnrances  is  desirable ;  and  that  one  which  is 


^  This  Paper  appeared  in  TAe  Law  Review 
for  Auffust,  1852,  having  been  previously  read 
to  the  Law  Amendment  Society  by  its  anthoft 
Mr.  W.  Strickknd  Cookson. 

'  John  Stuart  Mill.   Pol.  Econ.  vol.  ii.  p.  446. 
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not  cheap,  simple,  ezpeditiouSy  and  accurate 
would  be  mischievous. 

''But  here  agreement  ends.  Hitherto  no 
plan  of  registry  has  been  produced  which  would 
bear  the  test  of  close  and  severe  examination. 
Each  in  turn  has  been  found  open  to  insuper- 
able objections,  and  many  practical  men  have 
given  up  the  pursuit  of  the  object  as  unattain* 
able. 

''The  Real  Property  Commissioners,  in  thar 
report  of  July,  1850,  in  which  they  recom- 
mended a  General  Registry  of  Assurances,  ex- 
press the  opinion  of  the  Profession  when  they 
fltate  that  the  system  established  in  the  only 
two  register  counties  in  England— Middlesex 
and  Yorkshire— cannot  be  adopted.  '  It  may 
be  safely  assumed,*  •  they  say,  •  that  the  indexes 
now  in  use  at  the  officer  in  Middlesex  and 
Yorkshire  are  not  such  as  to  fulfil  their  require- 
ments, or  to  afford  a  sufficient  guide  for  the 
construction  of  a  new  system.  Neither  do  the 
Scotch  or  Irish  offices  assist  us  in  attaining  the 
ends  desired.' 

"  But  the  system  proposed  by  the  Commis- 
aioners  was  open  to  serious  objections.  It  was 
an  essential  part  of  their  plan  to  have  an  index 
founded  on  a  public  map  of  the  whole  kingdom, 
and  that  every  deed  and  instrument  relating  to 
land,  whether  affecting  the  legal  estate  or  the 
e<|uitable  interest,  should  be  put  on  the  Re- 
gister. 

"  Now  it  must  be  manifest  that  if  a  purchaser 
be  obliged  to  examine  every  instrument  of 
which  such  a  Register  gives  him  notice,  before 
he  can  accept  a  title,  the  Register  can  liave  no 
tendency  to  diminish  the  expense  attending 
the  investigation  of  titles. 

"  Under  the  system  now  in  operation,  every 
successive  purchaser  or  mortgagee  of  an  estate 
requires  to  be  satisfied  that  the  title  is  a  mar- 
ketable one  ;  and,  for  that  purpose,  his  solici- 
tor must  have  an  abstract  of  title  delivered  to 
him,  showing  all  dealings  with  the  property  for 
60  years  past,  unless  special  restrictions  have 
been  imposed  by  the  contract ;  he  must  com- 
pare the  abstract  with  the  original  deeds  to  as- 
certain its  accuracy ;  he  must  require  satisfac- 
tory evidence  of  identity,  that  is,  that  the  lands 
purchased  are  wholly  included  in  the  deeds 
abstracted ;  he  must  call  for  evidence  of  heir- 
ships, in  cases  where  the  property,  during  the 
60  years,  has  passed  b^  descent ;  he  generally, 
if  the  property  be  consioerable,  consults  counsel 
on  the  title,  as  disclosed  by  the  abstract  and 
supported  by  the  evidence,  and  he  prepares  the 
conveyance ;  and,  if  the  purchaser  sell  the  es- 
tate the  following  year,  the  title  must  again  be 
investigated  by  the  solicitor  to  the  new  pnr- 
chaser,  as  strictly  as  if  no  previous  investigation 
had  taken  place.  And  this  state  of  things  will 
not  be  changed,  in  any  respect,  if  the  sugges- 
tions of  the  Commissioners  be  adopted ;  aU  the 
expenses  must  be  incurred  as  before,  and  the 
further  expense  of  searching  ths  Rej^ster  for 
all  deeds  and  documents  affecting  the  property, 
and  of  preparing  a  duplicate  of  the  conveyance, 
and  transmitting  it  to  be  ri^stered,  besides 
the  Registrar's  fees  on  registration. 


"  Before  offering  for  consideration  a  seheoe 
for  simplifying  the  transfer  of  land,  which  it  is 
hoped  will  eventually  get  rid  of  nearly  all  the 
heavy  expense,  complication,  and  delay'  ooip* 
nected  with  the  investi^tion  of  titles  to  and 
conveyance  of  land,  inevitable  under  the  present 
system,  it  is  desirable  that  attention  should  be 
directed  to  distinctions  between  land  and  stock 
inherent  in  the  two  kinds  of  property. 

"  One  of  the  most  obvious  distinctions  l»> 
tween  land  and  stock  is,  that  there  is  an  tidi- 
vidualU^  in  the  former  which-  does  not  exist  in 
the  latter.  The  purchaser  of  land  bajs  a 
specific  thing,  in  a  particular  parish  or  place, 
marked  out  by  metes  and  bounds,  and  dUtin- 
guished  from  every  other  thing ;  the  purchaser 
of  stock  buys  a  certain  quantity  of  the  aitide, 
and  is  thereupon  registered  as  the  owner  of 
that  quantity ;  but  his  100/.  stock  in  a  perticn- 
lar  fund  in  no  respect  difllers  from  the  lOOL 
stock,  in  the  same  fund,  of  any  other  owner; 
there  is  no  individuality  in  either — if.  the  two 
owners  exchange  stock  with  each  other,  no 
perceptible  alteration  is  effected. 

"  Another  important  difference  between  land 
and  stock,  as  to  the  facility  of  transfer,  is,  in 
the  detailed  particularity  of  description  required 
for  the  former,  which  is  not  needed  by  the 
latter.  A  field  must  be  identified  by  descrip- 
tion of  ouantity,  boundary,  parish,  and  county; 
whilst  the  stock  is  inscribed  in  the  ledger  as 
so  many  pounds,  shillings,  and  pence,  belong- 
ing to  the  owner. 

"  A  further  distinction  is  in  the  greater  faci- 
lity of  subdivision  afifarded  by  stock  than  is 
possible  with  land.  An  owner  of  lOOA  stock 
who  sells  50/.  of  it,  transfers  the  50/.  to  a  pni- 
chaser,  who  is  thereupon  entered  as  the  owner 
of  that  amount  of  stock,  and  the  transaction  ia 
complete.  The  sale,  on  the  contrary,  of  a  por- 
tion of  a  field  renders  necessary  a  ver^  accurate 
description  of  it  for  its  future  identity;'  pos- 
sibly a  man  of  the  whole  field  may  be  found 
indispensable,  and  there  may  be  righu  of  way 
or  other  rights  to  be  accurately  defined. 

"  There  is  still  another  distinction  between 
land  and  stock  not  to  be  overlooked,  in  con- 
sidering how  far  the  simplicity  of  transfer  of 
stock  may  be  applied  to  the  transfer  of  land. 
I^nd  is  the  subject  of  occupation  by  tenants  or 
lessees  under  every  variety  of  arrangement; 
there  are  vearly  tenancies,  and  tenancies  for 
lives,  and  ror  long  or  short  terms  of  years:-- 
and  various  special  stipulations  are  DMde  with 
reference  to  buildings,  cultivation,  repairs,  in- 
surance, &c.,  &c.,  to  be  observed  by  the  tenant 
or  lessee.  Stock  in  public  Funds  is  a  debt 
owing  by  the  State,  and  the  owner  of  any  given 

Quantity  of  such  stock  is  in  fact  a  creditor  of 
le  State  of  that  amounti  It  is  subject  to  none 
of  the  enumerated  incidents  of  land,  and  in  this 
respect  the  stock  of  public  companies  is  in  a 
similar  position. 


•  "  An  agreement  to  sell- 'two  acres  from  off 
the  west  end  of  a  field,'  is  not  a  binding  ag?^ 
rnent.  The  two  acres  are  not  sufficiently  de* 
fined." 
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*'  Finally,  bendea  these  dbtinctioiis  in  nature 
and  eaaence  between  land  and  stock,  there  is 
the  distinction  created  by  our  laws  of  real 
estate  and  personal  estate.  In  case  of  intestacy 
the  former  f^oes  to  the  heir,  who  may  be  a 
minor  or  otherwise  under  disability;— the 
stock  is  under  the  dominion  of  the  person  to 
whom  administration  is  granted  by  tne  Eccle- 
siastical Court,  and  who  is  always  a  person  of 
fall  a^e,  and  competent  to  deal  with  that  de* 
scription  of  property. 

''All  these  distinctions,  except  perhaps  the 
last,  which,  being  the  creature  of  the  Law,  the 
Law  may  remove,  have  aome  bearing  on  the 
question,  whether  land  can  be  made  as  easily 
transferable  as  stock ;  and  in  all,  stock,  for  the 
purpose  of  transfer,  baa  a  decided  advantage 
orer  land. 

"When  the  transfer  of  stock  is  spoken  of  as 
easy,  it  is  meant  that  the  operation  is  not  only 
an  easy  and  simple  one,  but  also  immediately 
and  completely  effectual.  If  stock  be  trans- 
ferred to  a  bond  fide  purchaser,  not  only  is  the 
transfer  easy,  but  the  title  is  indisputable  and 
good  against  all  the  world.  No  investigation 
of  title  is  necessary.  The  books  of  transfer 
are  kept  by  the  Governor  and  Company  of  the 
Bank  of  England,  who  are  reaponsible  for 
their  accnracv  ;  and  if  a  sum  of  stock  be  in- 
scribed in  those  books  as  belonging  to  an 
individoal,  that  inscription  is  his  sufficient  title 
to  the  stock  in  case  of  sale.  He  may  have  no 
beoeficial  interest  in  the  stock ;  he  may  be  a 
trastee  for  others ;  yet,  so  long  as  there  is  no 
distringas  on  the  stock,  or  after  the  removal 
of  the  distringas,  he  can  give  jan  indisputable 
title  to  a  purchaser  of  the  stock. 

"  A  veiy  large  proportion  of  the  stock  of  this 
country  is  vested  in  trustees  for  others,  and  if 
any  of  the  parties  beneficially  interested  desire 
to  prevent  the  improper  sale  and  transfer  of  the 
stock,  they  obtain  from  the  Court  of  Chancery, 
at  a  very  small  expense,  and  as  a  mere  matter 
of  course,  on  lodging  an  affidavit  that  they 
claim  to  be  beneficially  interested  therein,  a 
writ  of  diatringaa,  which  is  lodged  at  the 
Bank  of  England,  accompanied  by  a  notice 
stating  the  object  of  it,  and  thereupon  the 
transfer  of  the  stodc  is  'stopped.'  If  the 
trostees  should,  notwithstanding  the  'stop,' 
insist  on  their  right  to  transfer,  notice  that 
they  have  done  ao  is  given  by  the  Bank  to  the 
party  lodging  the  distringas ;  and  if  the  party 
do  not  within  a  short  time,  generally  three  or 
four  days,  obtain  an  injunction  to  restrain  the 
transfer,  the  distringas  is  removed  and  the 
transfer  takes  phice  as  if  there  had  been  no 
distringas,  to  a  purchaser  who,  whether  he  do 
or  do  not  know  of  the  existence  of  the  dis- 
tringas, is  in  no  way  affected  by  it.  He  is  not 
concerned  to  inquire  into  the  rights  of  the 
parties:  the  transfer  is  permitted,  which  is 
enough  for  him,  and  his  title  is  good  against 
all  the  world. 

"  It  remains  to  be  considered  whether,  and 
to  what  extent,  and  with  what  modifications, 
this  system  can  be  usefully  applied  to  the 
transfer  of  land. 


"  And  here  it  may  be  desirable  to  point  ont 
to  what  causes  the  expense  attending  the 
transfer  of  knd  is  mainly  attributable. 

"  In  the  investigation  of  titles  to  land  three 
important  questions  arise.  First,  do  the  title 
deeds  disclose  a  clear  title  to  the  lands  de- 
scribed in  them?  Second,  do  the  lands  so 
described  comprise  dl  the  lands  intended  to 
be  dealt  with  ?  lliird,  is  the  actual  possession 
or  occupation  of  the  lands  consistent  with  the 
title  as  disclosed  by  the  deeds  ? 

"  For  it  must  be  obvious  that  though  the 
deeds  may  show  a  clear  title  in  il.  to  the  lands 
described  in  them,  yet  if  it  be  not  shown  that 
those  aie  the  lands  intended  to  be  sold  or 
mortgaged,  no  progress  is  made ;  and  though 
the  title  on  the  deeds  may  be  c^ear,  and  ue 
evidence  of  identity  satisfactory,  yet  unless  the 
person  in  possession  is  holding  as  the  tenant 
of  A,,  or  such  possession  is  shown  to  be  con- 
sistent with  the  title  of  A,,  the  title  cannot  be 
safely  accepted. 

"  A  purchaser  of  land  expects,  in  the  ab- 
sence of  any  special  restriction,  that  a  clear 
title,  showing  all  the  legal  and  equitable  in- 
terests, will  be  deduced  for  sixty  years.  A 
title  for  the  requiaite  period  being  deduced  by 
means  of  deeds,  wills,  and  other  instrumenta, 
to  an  estate  which  may  be  the  one  he  has 
bought,  he  most  be  satisfied  by  evidence  that 
it  is  the  same;  the  identity  must  be  esta- 
blished. He  must  also  ascertain  from  the 
tenant,  that  he  occupies,  as  tenant  to  the 
vendor,  on  the  terms  stated  in  the  contract ; 
that  the  poeeeeeion  of  the  occupiers  is  the  pos- 
session of  the  vendors.  The  bulk  of  the  ex- 
pense is  ordinarily  occasioned  by  the  investi* 
gation  of  the  title-deeds  for  sixty  years;  and 
it  is  to  the  simplifving  of  the  evidence  of  this 
sixty  years'  title,  m  future  years,  that  our  at- 
tention must  be  directed. 

"  For,  under  the  present  system,  if  A.  pur- 
chase an  estate  ana  investigate,  at  great  ex- 
pense, the  title  to  it  in  the  most  careful  and 
searching  manner,  with  the  assistance  of  an 
able  and  experienced  solicitor,  aided  bv  the  ad- 
vice of  eminent  counsel ;  and  if  A,  afterwards 
sell  or  mortgage  the  estate  to  B.,  all  the  ex- 
pense of  investigation  of  tiUe  which  was  in- 
curred for  A.t  has  to  be  incurred  for  B.;  and 
there  is  no  way  of  preserving  or  continuin||^> 
for  the  benefit  of  B.  the  labour  of  il.'s  solici- 
tor. For  there  is  no  evidence  on  which  B. 
can  rely,  that  A.'e  solicitor  has  seen  all  the 
deeds,  or  that  an  accurate  abstract  of  them  has 
been  laid  before  counsel,  or  that  serious  objec 
tions  to  the  titie  may  not  have  existed,  which 
have  been  overboksd  or  waived  for  a  pecuniary 
eqmvalent.  and  so  on. 

"  And  thus  it  fiequenUy  happens  that  emi* 
nent  contemporaneous  counsel  have  beforethem 
successively  the  same  titie  to  advise  upon,  at 
longer  or  shorter  intervals,  in  the  course  of 
their  professional  career. 

"  Again,  a  large  estate  held  under  one  titie 

may  be  divided  for  sale  into  a  peat  many  lot^ 

the  purchaser  of  each  lot  has  his  own  solicitor 

I  by  whom  the  titie  is  to  be  invsstigatsd  on  his 
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behalf.  An  abstract  of  the  title  is  delivered  to 
each  purchaser,  aod  there  may  thus  be  fifty 
different  sohcitors,  assisted  by  fifty  different 
counsel;»  engaged  at  the  same  time  in  the  in* 
yestigation  of  the  same  title,  to  the  several  lots 
into  which  one  estate  has  been  divided ;  and 
sometimes  the  same  counsel  is  consulted  again 
and  again  on  the  same  title.  In  this  case  there 
ia  an  advantage  to  the  counsel,  but  the  expense 
to  the  purchasers  is  not  diminished. 

"  In  any  attempt  to  assimilate  the  transfer 
of  land  to  the  transfer  of  stock,  a  difficulty 
presents  itself  at  the  very  threshold.  How  is 
the  system  to  be  commenced  ?  The  title  to  stock 
has  always,  from  its  creation,  been  simple  and 
absolute ;  but  there  is  no  such  simplicity  or 
certainty  in  the  title  to  land.  If  it  were  pos- 
sible to  ascertain,  finally  and  conclusively  so 
at  to  bind  all  the  world,  the  present  ownership 
of  every  piece  of  land  in  the  kingdom ;  and  if 
aU  absolute  owners  in  fee- simple  could  be  re- 
gistered as  such ',  and  if  the  Legislature  were 
to  confer  on  Commissioners  power  to  vest  in 
trustees  for  all  parties  interested,  all  lands 
held  for  a  smaller  estate  than  a  fee-simple 
absolute;  and  if  a  simple  and  well  digested 
system  of  transfer  and  registry  were  thereupon 
arranged,  commencing  with  what  in  effect 
would  be  a  parliamentary  title,  the  difficulty 
would  disappear ;  but  can  this  be  done  ? 

''It  will  probably  be  generally  admitted  to 
be  impossible,  having  regard  to  the  enormous 
expense  and  delay  of  such  a  proceeding,  and 
to  the  difficulty  and  danger  of  acting  on  ear- 
parte  evidence,  at  once  and  peremptorily  to 
ascertain  and  record,  as  against  all  the  world, 
through  the  medium  of  commissioners  or 
otherwise,  the  state  of  the  title  to  and  owner- 
ship of  every  acre  of  land  and  every  incor- 
poreal hereditament  throughout  the  kingdom, 
as  a  preliminary  to  a  more  simple  system  of 
transfer  of  land. 

."  This  being  so,  some  other  course  must  be 
attempted. 

"  In  the  present  state  of  the  law,  land  is  ca- 
pable of  being  limited  to  successive  persons 
for  life  and  to  unborn  persons  in  remainder, 
and  in  various  other  ways ;  and  charges  may 
be  created  upon  it,  for  jointuring  widows  and 
portioning  children  and  for  numerous  other 
pmposes ;  and  no  desire  is  felt  to  restrain  or 
limit  the  power  which  an  owner  now  possesses 
over  his  land.  Indeed,  the  desire  would  rather 
be  to  increase  his  powers  and  facilitate  their 
exarcise. 

**  Stock  also  is  capable  of  being  settled  on 
successive  persons  for  life,  and  on  unborn  per- 
sons in  remainder,  and  in  various  other  ways ; 
and  charges  may  be  created  on  it,  for  jointur- 
ing^ widows  and  portioning  children,  and  for 
various  other  purposes.  In  such  cases  the 
stock  is  transferred  into  the  names  of  trustees, 
who  hold  it  on  the  trusts  declared  by  a  sepa- 
rate instrument;  but  the  instrument  is  not 
noticed  in  the  transfer  books ;  and  the  trustees, 
if  not  restrained  by  distringas,  may  at  any  time 
seE  the  stock,  and  tbe  purchaser  will  nave  a 
good  title  to  it  against  all  the  world. 


"  It  has  been  frequently  objected  thai  any 
system  of  transfer  of  land,  in  any  degree  x«> 
sembling  the  transfer  of  stock,  would  opn 
a  door  for  fraud ;  and  that  when,  under  sodi 
a  system,  estates  are  in  settlement,  they  nuf 
be  lost  altogether  by  the  misconduct  of  tw 
trustees.  This  is  in  truth  the  great  objedka 
addressed  by  many  alarmists,  and  by  soma 
men  of  acknowledged  eminence  aa  real  pio> 
party  lawyers,  to  the  landowners  of  the 
country. 

"  An  objection  of  this  kind  must  not  be  dis- 
posed of  by  h  priori  reasoning,  and  if  it  be 
weighed  in  the  balance  of  actual  e]q>erience,  it 
win  probably  be  found  very  unsubstanttaL 

"  Under  the  present  system  nearly  all  weU 
drawn  settlements  of  landed  estates  in  this 
country  contain  clauses  empowering  the 
trustees  to  sell  the  estates,  and  to  invest  the 
purchase-money  in  other  estates  to  be  settled 
to  the  same  uses.  The  power  is  usually  exei^ 
cised  with  the  concurrence  of  the  tenant  lor 
life,  if  living,  but  if  dead,  at  the  sole  disae> 
tion  of  the  trustees;  and  in  either  case  the 
purchase-money  remains  under  the  control  of 
the  trustees  until  re- invested  in  the  purchase  of 
land. 

"  And  it  must  not  be  forgotten  that  a  reiy 
large  proportion  of  the  land  in  this  conntry  is 
in  mortgage;  and  that,  inasmuch  as,  under 
the  present  system,  a  mortgagee  usually  has  a 
power  of  sale,  which  he  may  exercise  without 
the  concurrence  or  knowledge  of  the  moit* 
gagor,  nearly  all  the  land  in  mortgage  is»  and 
has  long  been,  in  the  position  in  which  it  is 
alleged  that  land  cannot  be  safely  placed! 
Experience  has  shown  that  the  power  of  sale 
vested  in  the  mortgagee  is  very  rarely  abused, 
and  it  is  uniformly  given  without  hesitation. 

"  It  is  further  to  be  observed,  that  a  very 
large  proportion,  probably  two-thirds  at  the 
least,  of  mortgages  on  land  are  held  by  per- 
sons who  are  merely  trustees  of  the  mon^, 
and  have  no  beneficial  interest  in  it.  There 
can  be  no  doubt  that  many  millions  of  money 
are  at  this  moment  invested  on  mortgage 
where  the  mortgagees  are  trustees  under  settle- 
ments or  wills,  and  have  no  beneficial  interest 
in  the  money.  Such  mortgagees  are  in  fact 
trustees  of  the  land  subject  to  the  mortgage  for 
one  party,  and  trustees  of  the  fund  secured  by 
the  mortgage  for  another;  and  the  land  and 
the  money  are  both  unhesitatingly  placed  in 
the  position  in  which  it  is  alleged  that  knd 
cannot  be  safely  put. 

"  Neither  must  it  be  forgotten  that  there  are 
nearly  800,000,000^.  of  money  in  the  Funds, 
of  which  a  full  proportion  (probably  one-halQ 
is  already  in  the  position  in  which  it  is  alleged 
that  land  cannot  be  safely  placed ;  and  that 
millions  on  millions  represented  by  shares  in 
railways,  and  cands,  and  docks,  and  other 
public  companies,  are  similarlv  circumstanced. 
What  has  been  found  practically'safa  for  theiB« 
cannot,  it  is  presumed,  be  otherwise  than  safe 
for  land. 

"  But  in  addidon  to  all  these  coBsideKationi^ 
the  system  of  distringas,  subsequsody  i 
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xwnded  to  be  applied  io^  land  transfen^  will 

completelj  protect  the  landowner  from  iojtny. 
It  viU  be  hM  own  faoh  if  he  erer  suffer  under 
the  propoeed  system  from  abme  of  power  hy  a 
tnutee  or  mortgagee. 

"(It  may  be  as  well  to  premise  that  in  the 
obsemtioDs  which  follow,  the  terms  'legal 
title '  and  '  equitable  title/  as  applied  to  stock, 
are  used  in  the  following  senses  ^«-' L^al 
title'  is  intended  to  descnbe  that  dominion 
which  trustees  have  over  stock  standing  in 
their  names;  'equitable  title'  comprehends 
all  the  beneficial  interests  of  parties  interested 
io  stock  standing  in  the  names  of  trustees. 
The  leg^  and  equitable  titles  may  be  united. 
Thus,  if  A,  be  the  absolute  owner  of  stock 
which  stands  in  his  own  name,  the  legal  and 
equitable  titles  coalesce.  If  ii.  be  the  absolute 
owner  of  stock  which  stands  in  the  name  of 
B^  then  B.  has  the  legal  title  and  A.  the 
equitable.  This  explanation  will  also  apply  to 
the  interests  in  land. 

"If  the  simple  absolute  legal  title  to  land 
ooald  be  entered  in  a  book,  in  the  same  manner 
as  the  simple  absolute  legal  title  to  stock  is  en- 
tered in  a  book,  and  if  all  other  interests  in 
land  were  deemed  equitable,  as  all  other  in- 
terests in  stock  are  deemed  equitable ;  and  if  a 
purchaser  of  land  could  deal  exclusivelv  with 
the  person  having  the  legal  title,  and  oe  re- 
lieved from  all  obligation  to  do  more  than  see 
that  the  vendor  was  inscribed  in  the  book  as 
the  owner,  and  to  obtain  a  transfer  from  him, 
jait  as  the  purchaser  of  stock  can  deal  exclu- 
tinij  with  tfaie  person  having  the  legal  title, 
and  IS  relieved  from  all  obligation  to  do  more 
than  see  that  the  vendor  is  inscribed  in  the 
book  as  the  owner,  and  to  obtain  a  transfer ; 
and  if  a  writ  of  distringas  to  restrain  the  trans* 
Set  of  land  could  be  owained  and  removed  by 
a  party  interested,  as  a  writ  of  distringas  to 
retrain  the  transfer  of  stock  may  now  he  ob- 
tained and  reaioved  by  a  party  interested,  in* 
cakulable  good  would  be  eflbcted. 

"  But  though  it  is  hoped  that  eventually  this 
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where  any  dealing  with  land  takes  place  by  a 
person  entitled  to  or  having  power  over  the 
whole  fee-simple,  a  transfier  shall  be  exccnted, 
conveying  the  whole   fea-simple  to  one   or 
more  peiaons  absolutd^r.    That  such  transfer 
shall  be  on  parchment  in  original  and  dupli* 
cate,  in  a  simple  printed  form,  and  shall  ex«* 
press  the  true  consideration,  and  shall  transfer 
the  property  described  in  the  schedule  to  the 
purchaser,  or  mortgagee,  or  trustees,  in  fee* 
simple.    That  both  parties  shall  sign  the  in- 
struments, in  order  that  the  signature  ol  the 
purchaser  may  be  on  the  register  aa  a  check  on 
any  future  transfer  by  him.    That  both  parts 
shall  he  lodged  at  the  Transfer  Office,  and 
compared  with  each  other  there;  and  that  the 
duplicate  shall  be  filed  and  entered  in  the 
Index,  and  the  original  returned,  stamped  aa 
registered,  to  the  party;  or  the  original  mayba 
filed  and  the  duplicate  returned.    That  it  shall 
be  competent  for,  if  not  obligatory  on,  parties 
to  add  a  map  to  the  schedule,  for  better  de> 
scribing  the  lands.    That  the  validity  ai  the 
title  of  the  first  transferee  shall  depend,  as  it 
does  now,  on  the  validity  of  the  title  of  the 
party  making  the  transfer ;  so  that  the  trans- 
feree  must  investigate  the  title — the  legal  and 
equiUble  title*-as  he  does  now.    That  when 
the  first  transferee  shall  afterwards  transfer  to 
another,  say  at  the  end  of  ten  or  twenty  years, 
the  second  transferee  will  see  on  the  Register 
the  evidence  of  the  title  for  the  ten  or  twenty 
years,  and  during  that  tune  he  will  require  tha 
legal  title  only ;  but  as  a  title  for  ten  or  twenty 
vears  only  will  not  satisfy  him,  he  must  carry 
oack  his  investigation  beyond  the  commence* 
ment  of  the  Register,  to  see  that  the  first 
transfer  was  made  by  a  party  duly  authorised 
— ^legally  and  equitably  authorised — ^to  make  it. 
*'  When,  under  thia  system,  land  shall  have 
been  transferred  for  fifty  or  sixty  years,  there 
will  be  a  sufficient  tide  on  the  Register,  and 
thenceforward  the  Register  or  Legal  Title  only 
will  be  referred  to  or  investigated  ;  and,  in  tba 


of  things  may  be  attuned,  we  must,  it  is ;  meantime,  every  year  will  bring  a  purchaser 
feared,  be  content  to  accept  somethina  far '  nearer  and  nearer  to  this  result,  and  year  by 
short  of  this  for  the  present.  This  must  be  so  year  the  expense  attending  the  transfer  of  land 
chiefly  because  it  would  be  found  impossible  ,  will  be  diminished. 

to  attain  the  end  desired  at  once,  except  by  an  I  «The  system  of  lastraimng  transfers  of  stock 
immediate  compulsory  and  universal  investiga-  by  distringas  should  be  adapted  to  restraining 
tion  of  all  the  titles  to  all  the  land  in  the  king- ,  the  transfers  of  land ;  and  it  will  be  desirable 
dom;  an  act  which  would  be  generally  con-  that  the  Registrar  himself,  or  the  Assistant  R»- 
demned  as  violent  and  uncalled  for,  and  enor-  gistrar,  should  be  the  ofllcer  by  whom  the  z^ 
mou^  expensive.  straiut  is  authorised,  and  not  as  at  present  an 

"  The  omect  in  view  is  a  practicable  scheme  ^  officer  of  the  Court  of  Chancery,  and  that  tha 
-^  plan  which,  avoiding  aU  violent  dealings '  Registias  should  himself  enter  the  restraint  in 
with  tiUes,  will  yet  put  them  in  such  a  train  the  Index. 

that  the  deaired  result  will  eventually  ba ;  «<  it  may  be  objected,  that  under  the  pro- 
teached.  |  posed  system  a  mortgagee  would  have  power 

"  It  IS  proposed  that  on  a  certain  day  an !  to  sell  the  mortgaged  estate.  The  answer  to 
office  shall  be  opened  for  receiving,  classifying,  [  this  is,  first,  that  under  the  present  systsa  tba 
mdexing,  and  filing  all  transfers  of  land.    That  mortgagee  wnatty  has  the  legal  fee  vested  in 


there  shall  be  an  index  for  each  county,  and  an 
alphabetical  index  of  all  tha  pariebes  in  each 
county;  with  an  alplmbetical  mdex  fer  each 
pnish,  to  eonUan  tne  namea  of  all  persona 
who  shall  register  transfers  of  land  m  that 


him  widi  an  absolute  power  of  sale ;  and  b»* 
eondly,  the  mortgagor  may  lodge  a  diatringnTf 
which  Witt  picvent  a  sale  without  dno  nedca* 

"Under  thia  sysleni,  equiftabk  aortga^ia 
may  baoreaUd  with  fecifity  and  despatch..  An 
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equitable  mortf^agee  may  obtain  a  dittringas  if 
be  bold  a  simple  undertaking  of  tbe  owner  to 
grant  a  mort^e  wben  reamred. 

"Provision  must  be  maoe  for  devises,  wbere 
the  whole  legal  title  is  not  devised  to  one 
party,  or  where  no  trustee  is  appointed.  Pos- 
sibly the  executor  mav,  in  such  case,  be 
deemed  the  trustee  for  aU  parties. 

"  In  cases  of  intestacy  it  is  not  proposed  that 
the  Registrar  should  decide  on  claims  of  heir- 
ship; such  clums  must  be  referred  to  the  Ck>urta 
of  Law  or  Equity  where  conflicting  claims 
are  preferred,  and  a  purchaser  from  an  heir 
would  require  satisfoctory  evidence  of  heirship; 
or  the  principle  of  Sir  George  Turner's  Act  as 
to  creditors  might  be  applied.  Judicial  adver- 
tisements might  be  inserted  in  the  Qazetie,  and 
the  claim  might  be  referred  to  the  Registrar, 
and  after  ju£cial  publication  of  his  report  the 
claimant's  title  might  be  held  good,  unless 
questioned  within  a  limited  period. 

"A  separate  Register  should  be  kept  of 
Leases,  except  Occupation  Leases  for  terms  not 
exceeding  21  years,  and  an  entry  should  be 
made  in  the  Freehold  Index  referring  to  the 
Lease  Register  to  give  notice  of  its  existence. 
A  building  lease  for  99  years  is  subject  to  as 
many  dealings  during  its  continuance  as  the 
fee-sunple  during  the  same  period,  and  should 
therefore  be  registered  under  a  distinct  head. 

"  Provision  may  also  be  made  with  advan- 
tage for  the  deposit  and  safe  custody  of  wills. 
Such  deposit  would  afford  a  protection  to  wills 
which  has  long  been  felt  to  be  much  needed. 
It  would  not  of  course  in  any  degree  restrain  the 

Sower  of  a  testator  to  revoke  or  alter  his  will; 
e  might  at  anv  time  take  it  back  and  cancel  i^ 
or  he  might  substitute  a  later  for  an  earlier  will ; 
he  might,  and  indeed  ought,  to  deposit  it  in  a 
sealed  cover,  that  its  contents  might  not  be 
Jmown,  with  his  name  and  address  endorsed 
thereon.  The  wills  so  deposited  would  be 
placed  in  boxes  arranged  in  alphabetical  order, 
and  an  index  of  wills,  with  the  names  and  ad- 
dresses of  the  testators  and  dates  of  deposit, 
would  of  course  be  kept. 

'*  It  has  not  been  thought  necessary,  for  car- 
lying  out  this  plan,  to  suggest  any  alteration  in 
tne  existing  system  with  reference  to  crown 
debts  and  judgments,  though  that  system  is 
susceptible  of  great  improvement.  The  present 
plan  of  registry  of  crown  debts  and  judgments 
may  be  continued ;  or  the  register  may  be 
transferred  to  the  Land  Registry.  It  would, 
however,  tend  to  p^eater  simplicity,  if  a  dis- 
tringas were  reouired  in  order  to  render  a 
crown  debt  or  judgment  debt  a  charge  on 
land. 

"The  system  will  hare  the  effect  of  keeping 
aU  equitable  arrangements  from  the  public  eye, 
as  all  equitable  arrangements  with  respect  to 
stock  are  kept  from  the  public  eye.  But,  as  a 
'  farther  protection  against  impertinent  curiosity, 
it  may  be  prudent  that  no  search  should  be 
permitted,  or  information  ^ven,  except  on  a 
request  in  writing  from  a  soudtor,  stating  why 
and  for  whom  he  applies,  similar  to  the  request 
to  the  Aocoontant-General  of  the  Court  of 


Chancery  for  information  as  to  the  state  of 
accounts. 

"The  advantages  expected  to  result  from  the 
proposed  system  are,  that  without  any  additionsl 
expense  to  tbe  landowners,  the  whde  land  of 
the  country  will  gradually,  but  certainly,  eoans 
upon  the  Hegister ;  and  that  eventually  the  oaly 
title  to  land  which  a  purchaser  can  require  will 
be  a  succession  of  simple  transfers,  aoch  as 
have  been  described,  to  be  found  on  the  Be- 
gister. 

"  It  may  be  objected,  that  the  effect  of  ilus 
scheme  would  be,  to  compel  all  litigants  re- 
specting land  to  resort  to  the  Court  of  Chancery, 
all  interests  liable  to  be  litigated  being  equitable 
interests.  To  this  objection  an  answer  is  sug- 
gested by  the  Report  of  the  Commissioners  ap- 
pointed Dy  her  Majesty  to  inquire  into  the  Pro- 
cess, Practice,  and  System  of  Pleading  in  the 
Court  of  Chancery.  In  that  admirable  doca- 
ment,  which  bears  the  signature  of  Sir  JtAm 
Romilly,  Sir  George  Turner,  Sir  James  Parker, 
Sir  James  Graham,  Mr.  Henley,  Sir  William 
Page  Wood,  Mr.  BetheU,  Mr.  Crompton  (now 
Mr.  Justice  Crompton),  and  Mr.  W.  M.  James, 
the  following  remarkable  passages  occur:— 

** '  The  mischiefs  which  arise  from  the  system 
of  several  distinct  Courts  proceeding  on  distinct 
and  in  some  cases  on  antagonistic  prindples 
are  extensive  and  deep-rooted.' — *  It  happens 
that,  in  many  cases,  parties  in  the  course  of  the 
same  litigation  are  driven  backwards  and  for- 
wards from  Courts  of  Law  to  Courts  of  Equity, 
and  from  Courts  of  Equity  to  Courts  of  Law.'— 
'  It  is  obviously  most  desirable  that  in  every 
case  the  Court  which  has  the  cognisance  of  the 
matter  in  dispute  should  be  able  to  give  com- 
plete relief.*—*  We  have  arrived  at  the  conckt- 
sion  that,  ^thout  abolishing  the  distinction  be- 
tween Law  and  Equity,  or  blending  the  Courti 
into  one  Court  of  universal  jurisdiction,  a  prac- 
tical and  effectual  remedy  for  many  of  the  evils 
in  question  may  be  found  in  such  a  transfer  or 
blending  of  jurisdiction,  coupled  with  sudi 
other  practical  amendments  as  will  render  each 
Court  competent  to  administer  complete  justice 
in  the  cases  which  fall  under  its  cognisance. 
We  think  that  the  jurisdiction  now  exercised 
by  Courts  of  Equity  may  be  conferred  upon 
Courts  of  Law,  and  that  the  jurisdiction  now 
exercised  by  Courts  of  Law  mav  be  competent 
to  administer  entire  justice  witnout  parties  in 
the  one  Court  being  obUged  to  resort  to  the  aid 
of  the  other/ 

"  In  every  word  contained  In  these  extracts 
we  entirely  and  cordially  concur.  The  opinions 
expressed  are  worthy  ot  the  distinguished  men 
who  give  utterance  to  them,  and  cannot  ful  to 
have  an  important  practical  inflpence  on  futrnv 
legislation  for  improving  the  administration  of 
justice. 

**  It  remains  for  us  to  notice  tbe  question  of 
Stamp  Duties.  If  a  plan  such  as  has  been 
suggested  be  adopted,  there  will  be  no  £fBv- 
ence  on  the  ReffUter  between  a  sale  and  a  mort- 
gage ;  and  the  adoption  of  the  plan  might  in- 
volve the  necessity  of  an  amalgamlitkm  of  the 
stamp  duties. 
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"  The  syttem  cannot  gire  immediate  relief  to 
the  landowner;  but  he  must  bear  in  mind  that 
hie  title  at  present  is  voluminons  and  compli- 
cated, and  cannot  be  made  simple,  unless  with 
the  assistance  6f  a  Board  of  Commissioners  at 
a  great  expense^  or  by  the  gradual  and  inex- 
pensive operation  of  the  system  here  proposed. 

"  An  apprehenaioii  has  been  expressed  that 
the  Index  would  become  wholly  unmanaf^eable 
in  a  few  yvars.  but  we  do  not  participate  m  this 
apprehension.  The  indexes  of  the  public  funds 
are  so  £ar  from  being  unmanageable,  that  there 
is  absolutely  no  difficulty  in  finding,  in  a  few 
minutes,  any  account  which  may  be  asked  for ; 
and  the  indexes  to  the  public  funds  are  simply 
alphabetical  lists  of  all  persons  in  whose  names 
vxj  stock  is  standing.  And  there  is  no  sub- 
division ;  whereas  in  the  proposed  indexes  for 
land-transfer  there  will  be  a  separate  index  for 
each  county,  and  tbat  index  again  will  be  sub- 
diirided  into  parishes ;  so  that  if  a  person  wishes 
to  ascertain  whether  A,  is  possessed  of  any 
land  in  any  parish,  he  will  merely  have  to  search 
the  index  of  that  parish  under  th«  letter  A, ; 
and  if  the  landowners  of  the  most  populous 
parish  in  England  were  to  be  arranaed  alpha- 
betically, there  would  be  very  little  difficulty  in 
finding  the  individual  name. 

"  It  would,  moreover,  be  very  easy  to  sub- 
divide the  index  of  each  letter,  by  classifying 
not  only  by  the  first  letter  of  the  name,  but  by 
the  first  vowel  in  the  name,  as,  for  instance, 
*  Throgmorton '  would  be  found  under  Uie 
letter  *T'  aad  the  subdivision  'T.o.'  This 
ijitem  is  observed  with  advantage  by  the  Bank 
ofEngLuid. 

"  An  objection  baa  also  been  started,  that  the 
discnision  and  inquiry  which  would  frequently 
arise  on  the  rights  and  interests  of  parties  hav- 
ing stop-orders  would  occasion  the  same  ex- 
pense as  now. 

**  We  think  this  objection  is  not  well  founded. 
Under  the  present  system,  not  only  have  all 
parties  legally  and  equitably  interested  in  land 
to  adjust  their  respective  claims,  but  all  ^e 
successive  purchasers  and  mortgagees  of  that 
land  for  50  or  60  years  to  come  have,  in  their 
turn,  to  see  that  those  claims  were  properly  ad- 
justed. Under  tbe  present  system  the  pur- 
chaser or  mortgagee  would  have  nothing  wnat- 
ever  to  do  with  these  questions.  Whilst  a 
'stop'  exists  the  land  will  be  tied  up,  and 
when  the  'atop'  is  gone  the  land  may  be 
transferred.  The  equitv  under  stop-orders  or 
distringases  are  adjuated  once  and  for  ever,  and 
leave  no  stain  or  encumbrance  on  the  title ;  but 
equities  under  the  existing  system  live  for  half 
a  century,  and  obtrude  themselves  upon  every 
one  who,  during  that  period,  may  have  anything 
to  do  with  tbe  land.  It  is  difficult  to  conceive 
of  a  contrast  more  striking. 

"If  the  efikacy  of  the  system  siufgssted 
should  be  doubted,  it  may  be  applied  and  tested 
mone  county,  as  in  tbe  register  county  of  Mid- 
dlesex, before  the  system  be  extended  to  the 
whole  kingdom.  It  may  also  be  made  optional 
lor  a  time,  for  purchasers  to  adppt  the  system 
or  not,  and  it  may  become  compulsory  when 


the  sufficiency  and  value  of  the  system  shall 
have  been  satisfactorily  established  by  experi- 
ence. There  is,  however,  ground  for  appre- 
hension that  the  efficiency  of  the  plan  cannot 
be  fully  teated  by  any  partial  adoption  of  it, 
and  that  the  trial,  if  conducted  by  any  one  who 
has  a  preference  for  any  other  system,  may  not 
develope  its  advanta^. 

"  A  question  remams  to  be  mentioned  which 
has  not  yet  been  here  alluded  to,  but  which 
has  been  much  discussed  with  reference  to  the 
Registration  of  Assurances.  Shall  the  Re- 
gistry b6  central  or  local,  or  both  central  and 
local?  Or,  to  put  the  question  more  accu- 
rately, shall  there  be 

"  One  Central  Registry  for  the  whole  king- 
dom; or, 

"  Several  Central  county  Registries  for  the 
several  subdivisions  of  the  whole  kingdom; 
or, 

"  One  Central  Re^stry  for  the  whole  kmg- 
dom,  with  branch  offices  in  the  principal  towna 
throughout  the  kingdom  ? 

"  A  central  Registry  for  the  whole  kingdom 
would,  of  course,  be  established^  in  the  Metro- 

Eolis ;  central  county  Registries  would  proba- 
ly  be  in  the  largest,  or  most  central,  or  most 
generally  accessiole  town  in  the  county. 

''Great  difference  of  ooinion  exists  on  the 
respective  merits  and  disaavantages  of  Metros 
pohtan  and  County  Registries,  and  as  much 
further  light  may  yet  be  thrown  on  this  sub- 
ject, it  has  been  Uiought  desirable  not  to  do 
more  in  this  paper  than  to  state  that  the  sub-^ 
ject  has  not  been  overlooked,  and  will  require 
careful  and  disinterested  consideration,  if  the 
system  of  land  transfer  here  suggested  shall 
be  thought  worthy  of  adoption. 

"  In  this  brief  and  necessarily  very  imperfect 
aketch,  an  attempt  has  been  made  to  draw  at-^ 
tention  to  the  enls  inseparable  from  the  pre- 
sent system  of  conveyancing ;  to  describe  the- 
advantages  arising  from  the  greater  simplicity^ 
of  transfer  which  atock  possesses  over  land ;  to^ 
point  out  the  difficulties  of  assimilation  aris- 
mg  from  the  distinctions  between  land  and 
stock,  inherent  in  the  two  kinds  of  property; 
to  combat  the  objections  made  to  the  invest- 
ment of  land  in  the  names  of  trustees;  and  to 
suggest  such  alterations  in  the  mode  of  transfer 
of  land  as  shall  gradually  and  eventually  confer 
on  land,  as  nearly  as  possible,  the  advantages 
enjoyed  by  stock  m  the  simplicity  of  transfer ; 
and  to  do  this  without  diminishing  the  security 
of  enjoyment  and  transmission  now  possessed 
by  beneficial  owners  of  land.  It  is  hoped  that 
if'^the  plan  proposed  should,  on  further  exanii- 
nation,  be  found  open  to  insuperable  objec- 
tions, the  sug^ttons  offered  majr  not  be  with- 
out their  use,  in  asusting  other  minds,  directed 
to  the  subject,  to  a  more  successful  result/' 
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PXCBSS     OR    ORDER.  —  APPKAL.  —  BNROL- 
MSNT. 

That  all  and  every  the  orders,  rules,  and 
Erections  hereinafter  set  forth  shall  hencefordi 
he,  and  for  all  purposes  he  deemed  and  taken 
to  he.  General  Orders  and  Rules  of  the  High 
Court  of  Chancery,  viz. ; — 

I.  That  no  appeal  from  any  decree,  order, 
or  dismission,  or  any  re-hearing  of  the  case  on 
which  such  decree,  order,  or  dismission  is 
founded,  shall  be  allowed,  unless  the  same  is 
set  down  for  hearing,  and  the  reqinsite  notice 
thereof  duly  served,  within  ive  years  from  the 
date  of  any  such  decree,  order,  or  dismission 
respectively. 

II.  That  all  decrees  and  orders,  and  all  dts* 
missions,  pronounced  or  made  in  any  cause, 
-ckdm  or  matter  in  this  Court  which  shall  be 
•enrolled,  shall  be  so  enrolled  within  six  calen* 
dar  months  after  the  same  shall  be  so  pro- 
nounced or  made  respectivdy,  and  not  at  any 
time  after  without  special  leave  of  the  Court, 
^uch  leave  to  be  obtained  in  manner  nest  here- 
inafter mentioned. 

III.  In  ease  any  party  is  desirous  to  enrol  a 
'decree,  or  order,  or  dismission  after  the  expira- 
tion of  six  calendar  months  from  the  tame  the 
same  shall  have  been  made,  he  shall  obtain  an 
order  for  that  purpose,  and  which  order,  unless 
made  by  consent  of  the  adverse  party,  or  on 
motion  and  notice  to  all  the  parties,  shall  he  a 
•conditional  order  in  the  first  instance,  but  shall 
become  absolute  without  further  order,  unless 
cause  is  shown  against  it  within  28  days  after 
.service  of  the  oroer. 

IV.  That  where  a  caveat  is  entered  with  the 
proper  oflker  to  stay  the  ngnmg  of  the  docket 
of  the  enrolment  of  any  decree,  order,  or  dis- 
mission, such  caveat  shall  be  prosecuted  with 
<efiect  within  26  days  after  the  docket  of  such 
decree,  order,  or  dismission  shall  be  Wt  to  be 
signed  with  the  proper  officer  by  the  party  who 
entered  the  same,  otherwise  such  caveat  shall 
be  of  no  force ;  and  the  docket  of  such  decree, 
order,  or  dismission  may  immediately  after  the 
expiration  of  the  said  26  days  be  presented  to 
be  signed,  as  if  no  such  caveat  had  been 
entered. 

V.  That  no  enrolment  of  any  decroe,  order, 
or  dismission  shall  be  allowed  after  the  expira- 
tion of  five  years  from  the  date  thereof. 

VI.  That  the  Lord  Chancellor,  either  sitting 
alone,  or  with  the  Lords  Justtees,  or  eMier  of 
them,  shall  be  at  liberty,  where  it  shall  appear 
to  him  under  the  peculiar  circumstances  of  the 
case  to  be  just  and  expedient,  to  enlarge  the 
periods  hereinbefore  appointed  for  a  rs-faeariiig, 
or  an  appeal,  or  an  enrolment, 

VII.  That  these  orders  shall  take  effect  on 
and  from  the  28th  day  of  October  next. 

UNDER  THE  IMPROVEMENT  OF  THE  JURIS- 
DICTION  OF   EQUITY   ACT. 

Printing* 
I.  fiiUs  and  claims  are  to  be  printed  on 


writing  royal  paper,  quarto,  in  pica  type,  leaded ; 
and  the  copy  to  be  filed  is  to  be  mtedetved 
with  paper  of  the  same  description. 

II.  No  costs  are  to  be  allowed,  either  as  be- 
tween party  and  partv,  or  as  between  solicitor 
and  client,  for  any  written  bill  or  written  copy  rf 
a  bill,  filed  under  the  15  &  16  Vict.  c.  86,  s.  6, 
or  for  any  written  copy  thereof,  served  upon 
any  defendant  thereto,  or  for  any  written  brief 
of  such  bill,  unless  the  Court  shall,  in  dispoi- 
ing  of  the  costs  of  the  cause,  direct  the  aUow- 
ance  thereof. 

III.  The  Clerks  of  Records  and  Writs  sball, 
at  the  expiration  of  14  days  from  the  filing  d 
any  written  bill  or  written  copy  of  a  bill,  tab 
off  the  files  of  the  Court,  without  further  ordtf, 
the  bill  or  copy  so  filed,  unless  a  printed  con 
thereof  shall  m  the  meantime  have  been  filed, 
and  the  plaintiff  in  the  suit,  or  his  solicitor,  wbo 
shall  personally  have  undertaken  to  file  snd 
printed  copy,  snail  pay  to  the  defendant  aB  the 
costs  incurred  by  him  in  the  suit,  such  costs 
to  be  taxed  by  the  Taxing  Master,  without  far- 
ther  order,  upon  production  to  him  of  the  cer- 
tificate of  the  Clerk  of  Records  and  Writs,  that 
a  printed  copy  of  tiie  bill  has  not  been  filed 
pursuant  to  such  undertaking,  and  to  be  r^ 
coverable  in  like  manner  as  costs  ordered  to  be 
paid  by  a  party  in  a  suit  to  another  party  in  a 
suit  are  now  recoverable. 

IV.  In  lieu  of  the  fees  now  payable  to  Bofid- 
tors  for  instructions  for  bills,  for  engroaang 
bills  and  claims,  for  copies  of  bills  and  diums, 
for  abbreviating  bills  and  making  a  brief  thereof, 
solicitors  shall  be  entitled  to  charge,  and  be 
allowed  in  suits  commenced  after  these  Orden 
come  into  operation,  the  fees  specified  in  Scb^ 
dule  (A.)  to  these  Orders. 

V.  The  payment  to  be  made  by  the  defend- 
ant to  the  plaintiff  for  printed  copies  of  the  WD 
or  claim  shall  be  at  the  rate  of  one  halfpeooy 
per  folio. 

VI.  No  defendant  shall  be  at  libeity  tode- 
mand  from  the  plaintiff  mora  than  ten  printed 
copies  of  his  bill  or  claim. 

Amen^bnent  of  BiUe  and  Claims, 

VII.  Where,  according  to  the  present  {««• 
tice  of  the  Court,  an  amendment  of  a  blD  or 
claim  may  be  made  without  a  new  engroasmcDt 
thereof,  a  bill  or  claim  may  be  amended  by 
written  alterations  in  the  printed  bill  olcm' 
plaint  or  claim  so  to  be  filed,  and  by  additions 
on  the  paper  to  be  interleaved  therewith,  ac- 
cording to  the  directions  of  Order  I. 

VIII.  The  practice  of  amending  a  defend- 
ant's copy  of  the  bill  shall,  with  respect  to  the 
amendment  of  biQs  filed  after  these  orders 
come  into  operation,  be  abolished. 

IX.  A  copy  of  an  amended  bill  or  daim, 
whether  upon  an  amendment  by  a  reprint,  or 
by  such  alterations  and  additions  as  mentioned 
in  Order  VII.,  is  to  be  served  upon  the  de- 
fendant or  his  soUcitor;  and  such  copy  ttacfj^ 
partly  printed  and  partly  written,  if  the  aoiflffl- 
ment  is  not  made  by  a  reprint*,  hot  in  erg 
case  the  copy  to  be  served  is  to  be  stooopw 
with  the  proper  stamp  by  one  of  the  Clerta  oi 
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Kecords  and  Writer  indicatiiig  the  filingr  of 
saeh  amended  IhU  or  daim,  and  the  date<»f 
the  Shng  thereof. 

X.  In  all  cases  where^  according  to  the 
present  practice  of  the  Court,  a  subpcana  to 
appear  to  and  to  answer  an  amended  Dill  may 
be  eerred  upon  the  solicitor  of  a  defendant^ 
service  upon  the  defendant's  solicitor  of  a  copy 
of  an  amended  bill,  whether  wholly  printed,  or 
partly  printed  and  partly  written,  shall  be  good 
service  on  the  defendant. 

XI.  Where  a  defendant  has  appeared  in 
person  to  any  bill,  service  at  the  address  for 
serrice  of  such  defendant  of  a  copy  of  an 
amended  bill,  whether  wholly  printed,  or 
partly  printed  and  partly  written,  shall  be 
good  service  on  the  defendant. 

Limitation  of  preceding  Orders. 

XII.  None  of  the  preceding  orders  shall 
apply  to  bills  or  claims  filed  before  these 
Orders  come  into  operation,  though  afterwards 
amended;  and  the  existing  practice  of  the 
Court  is  to  continue  in  force,  with  reference  to 
the  amendment  of  such  bills  and  claims. 

XIII.  The  existing  practice  of  the  Court 
with  reference  to  issuing  and  serving  writs  of 
subpoena  to  appear  to  and  answer  bills  and 
writs  of  summons  on  claims  is  also  to  continue 
in  force  with  respect  to  bills  and  claims  filed 
beCore  these  ordw-s  come  into  operation. 

Form  of  Bin. 

XIV.  Bills  may  be  in  a  form  similar  to  the 
fonn  set  out  in  Schedule  (B.)  to  these  Orders, 
with  such  variations  as  the  nature  and  circum- 
stances of  each  particular  case  may  require. 

in^erroj^ortes. 

XV.  The  interrogatories  for  the  examination 
of  the  defendant  to  a  bill  may  be  in  a  form 
similar  to  the  form  set  out  in  Sehedule  (C.)  to 
these  Orders,  with  such  variations  as  the  nature 
md  circumstances  of  each  particular  case  may 
reouire. 

XVL  In  cases  in  which  the  plaintiff  requirss 
an  answer  to  any  bill  from  any  defendant  or 
defendants  thereto,  the  interrogatories  for  the 
oamination  of  such  defendant  or  defendants 
vo  to  be  filed  within  eight  days  after  the  time 
finited  for  the  appearance  of  such  ddendant  or 
defendaate. 

Xyil.  If  the  defendant  appear  in  penon,  or 
by  his  own  solieitor,  within  the  time  limited 
fat  that  pnrpoee  by  the  rules  of  the  Court,  the 
plaintiff  is,  within  eight  days  after  the  time 
^owed  for  such  appearance,  to  deliver  to  the 
defendant  or  defendants  so  required  to  answer, 
or  to  his  or  their  solicitor  or  solicitors,  a  copy 
<if  the  interrogatories  so  filed  as  aforesaid,  or 
^^mh  of  thsm  as  the  particvlar  defendant  or 
Mndants  shall  be  required  to  answer.  And 
we  copy  so  to  be  delivered  is  to  be  examined 
*Wi  die  original,  and  the  number  of  folios 
mated  by  the  Clerke  of  Rseords  and  Writs, 
vho  on  finding  tint  such  copy  is  dnly  stamped 
m  moperiy  written  are  to  nuurk  the  same  as 
tt>«Beecemr, 

XVIII.  If  any  defendant   to  a  suit  com- 


menced by  bill  do  not  appear  in  person,  or  by 
his  own  solicitor,  within  the  time  allowed  for 
that  purpose  by  the  rules  of  the  Court,  and  the 
plaintiff  has  filed  interrogatories  for  his  exami- 
nation, the  plaintiff  may  deliver  a  copy  of  such 
interro^tories  so  examined  and  marked  as 
aforesaid,  to  the  defendant,  at  any  time  after 
the  time  allowed  to  such  defendant  to  appear 
and  before  his  appearance  in  jP^rvoD  ox  by  hia 
own  solicitor;  or  the  plaintiff  may  ddivera 
copy  of  such  interrogatories  so  examined  and 
marked  as  aforesaid,  to  the  defendant  or  hia 
solicitor,  after  the  appearance  of  such  defend- 
ant in  person  or  by  nis  own  solicitor,  but  ^th- 
in eight  days  after  such  appearance. 

XIX.  A  defendant  required  to  answer  a  biU 
must  put  in  his  plea,  answer,  or  demurrer 
thereto,  not  demurring  alone,  within  14  dajs 
from  the  delivery  to  him  or  his  solicitor  of  a 
copy  of  the  interrogatories  which  he  is  required 
to  answer ;  but  the  Court  shall  have  full  power 
to  enlarge  the  time,  from  time  to  time,  upon 
application  being  made  to  the  Court  for  that 
purpose. 

XX.  After  the  time  allowed  by  Order  XVI. 
for  filling  interrogatories  for  the  examination 
of  any  defendant,  no  interrogatories  are  to  be 
filed  for  the  examination  of  such  defendant, 
without  special  leave  of  the  Court,  to  be  ap- 
plied for  upon  notice  of  motion. 

Farm  of  Antwer. 

XXI.  Answers  may  be  in  a  form  similar  to 
the  form  set  out  in  Schedule  (D.)  to  these 
Orders,  with  such  variations  as  the  nature  and 
circumstances  of  each  particular  case  may  re- 
quire. 

Motion  for  lUcree* 

XXII.  One  month's  notice  is  to  be  given  by 
the  plaintiff  to  the  defendant  or  defendants,  oi 
the  motion  for  a  decree  or  decretal  order. 

XXIIL  The  aflidavits  to  be  used  in  support 
of  such  motion  are  to  be  filed  before  the  service 
of  such  notice,  and  a  list  of  such  affidavits  is  to 
be  set  forth  at  the  foot  of  such  notice. 

XXIV.  The  defendant,  within  14  dava  after 
serrice  of  such  notice,  is  to  file  his  affiaavita  in 
answer,  and  to  furnish  the  plaintiff  or  hia  ao* 
licitor  with  a  list  thereof. 

XXV.  Within  seven  days  after  the  expirn- 
tion  of  such  14  days  the  plaintiff  is  to  file  hia 
affidavita  in  reply,  whicn  afiidavits  shall  be 
confined  to  matters  strictiy  in  repl^,  and  he  ia 
to  furnish  the  defendant  or  his  solicitor  with  a 
list  thereof;  and  except  so  far  as  these  afiida- 
vits are  in  reply,  they  are  not  to  be  regarded 
by  the  Court,  unless  upon  the  hearing  of  the 
motion  the  Court  shall  give  leave  to  the  de- 
fendant to  answer  them,  and  in  that  caae  tha 
coats  of  such  affidavits,  and  of  the  further  afii- 
davita  consequent  upon  them,  shall  be  pud  by 
the  pUuntiff,  unless  the  Court  shall  otherwiae 


XXVI.  No  further  evidence  on  either  side  ia 
to  be  used  upon  such  motion  for  a  decree  or 
deerstal  order,  without  leave  of  Court. 

XXVII.  Every  notice  of  motion  for  a  decrae 
or  deeretal  order  ia  to  be  entered  with  the  Ee* 
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gistrar,  who  is  to  make  ont  a  list  of  socli  mo- 
tions, and  the  same  are  to  be  heard  according 
to  such  list,  unless  the  Court  shall  make  order 
to  the  contruj. 

XXVIII.  Where  a  defendant  shall  not  have 
l)een  required  to  answer  and  shall  not  have  an* 
awered  the  plaintiff's  bill,  so  that  under  the 
15  &  16  Vict.  c.  86, 8.  26,  he  is  to  be  considered 
as  having  traversed  the  case  made  by  the  bill, 
issue  is  nevertheless  to  be  joined  by  filing  a 
replication  in  form  or  to  the  effect  of  ue  repli- 
cation now  in  use. 

Dismissalfor  want  qf  Protecution, 

XXIX.  A  defendant  to  a  suit  commenced  by 
bill,  who  shall  not  have  been  required  to  an- 
swer the  bill,  and  shall  not  have  answered  the 
same,  shadl  be  at  liberty  to  apply  for  an  order 
to  dismiss  the  bill  for  want  of  prosecution,  at 
any  time  after  the  expiration  of  three  months 
from  the  time  of  his  appearance,  unless  a  motion 
for  a  decree  or  decretal  order  shall  have  been 
set  down  in  the  meantime,  or  the  cause  shall 
have  been  set  down  to  be  heard;  and  the 
Court  may,  upon  such  application,  if  it  shall 
think  fit,  make  an  order  dismissing  the  bill,  or 
make  such  other  order  or  impose  such  terms 
as  may  appear  just  and  reasonable. 

Impertmenee. 

XXX.  The  application  to  be  made  for  the 
costs  of  any  impertinent  matter  introduced  into 
any  bill,  answer,  or  other  proceeding,  is  to  be 
made  at  the  time  when  the  Court  disposes  of 
the  costs  of  the  cause  or  matter,  and  not  at  any 
other  time. 

Evidence. 

XXXI.  The  time  within  which  the  plaintiff 
in  anv  suit  commenced  by  bill  is  to  give  the 
defendant  notice  of  the  mode  in  which  he  de- 
sires that  the  evidence  to  be  adduced  in  the 
cause  shall  be  taken,  is  to  be  seven  days  after 
issue  joined  therein;  and  if  the  plaintiff  shall 
not,  within  such  time,  give  any  such  notice,  or 
if  the  plaintiff  shall  give  such  notice,  and  shall 
therein  desire  the  evidence  to  be  adduced  upon 
affidavit,  the  plaintiff  and  defendant  respectively 
shall  be  at  liberty  to  verify  their  respective 
cases  by  affidavit,  unless  the  defendant,  or 
some  or  one  of  the  defendants  if  more  than  one, 
shall,  within  14  days  after  the  expiration  of  the 
said  period  of  seven  ^ays,  give  notice  to  the 
plaintiff,  or  his  solicitor,  that  he  or  they  desire 
the  evidence  to  be  oral. 

XXXII.  The  evidence  on  both  sides  in  any 
cause  to  be  used  at  the  hearing  thereof,  whether 
taken  orally  (and  including  the  cross-examina- 
tion and  re-examination  of  any  witness  or  wit- 
nesses) or  taken  upon  affidavit,  is  to  be  ckeed 
within  nine  weeks  after  issue  joined  therein, 
except  that  any  witness  who  has  made  an  affi- 
davit intended  to  be  used  by  anv  party  to  such 
cause  at  the  hearing  thereof  shall  be  subject  to 
CTOss<examination  witiiin  one  month  after  the 
expiration  of  such  period  of  nine  weeks. 

XXXIII.  No  affidavit  Oed  befoie  issue 
joined  in  any  cause  shall  be  reeetved  or  recsiv-* 
aUe  at  the  hearing  thenof,  unless  within  one 


month  after  issue  joined  notice  in  writing  shall 
have  been  given  by  the  party  intending  to  use 
the  same,  to  the  opposite  party  of  his  intentioii 
in  that  behalf. 

XXXIV.  Any  party  desiring  to  cross- 
examine  a  witness  who  has  made  an  affidarit 
in  any  cause  intended  to  be  used  at  the  hearinii^ 
thereof,  shall  give  48  hours'  notice  to  the  party 
on  whose  behalf  such  affidavit  was  filed,  or  to 
the  party  intending  to  use  the  same,  of  the  time 
and  place  of  such  intended  cross-examinatioo, 
in  order  that  such  party  may,  if  he  shall  think 
fit,  be  present  at  such  cross-examination. 

XXXV.  The  reexamination  of  any  such 
witness  is  immediately  to  follow  his  cross-ex- 
amination, and  is  not  to  be  delayed  to  a  future 
period. 

XXXVI.  Any  party  in  any  cause  or  matter 
requiring  the  attendance  of  an^  witness  before  an 
examiner,  for  the  purpose  of  his  being  examined 
or  cross-examined,  with  a  view  to  ms  evidence 
being  used  upon  any  claim,  motion,  petition,  or 
other  proceeding  before  the  Court,  not  being 
the  hearing  of  a  cause,  shall  give  to  the  oppo- 
site party  or  parties  48  hours'  notice  at  least  of 
his  intention  to  examine  such  witness,  and  of 
the  time  and  place  of  such  exanunation,  unices 
the  Court  shall  in  any  case  think  fit  to  dispense 
with  such  notice. 

XXXVII.  And  where  it  is  desired  to  cross- 
examine  any  party,  whether  a  party  to  the  axaa 
or  matter  or  not,  who  has  made  an  affidavit  to 
be  used,  or  which  shall  be  used  on  any  chdm, 
motion,  petition,  or  other  proceeding  before  the 
Court,  not  being,  the  hearing  of  a  cause,  the 
party  desiring  so  to  cross-examine  such  de- 
ponent shall  give  such  notice  to  the  opposite 
party  as  is  required  by  Order  XXXIV.,  with  re- 
ference to  the  cross-examination  of  a  witness 
who  has  made  an  affidavit  to  be  used  on  the 
hearing  of  a  cause. 

XXXVIII.  All  tile  above  Orders  with  refer- 
ence  to  the  examination,  cross-examination,  and 
re-examination  of  witnesses,  shall  extend  and 
be  applicable  to  evidence  taken  in  any  cause 
subsemiently  to  the  hearing  thereof. 

XXXIX.  In  suits  in  which  issue  shall  have 
been  joined  when  these  Orders  come  into  ope 
ration,  the  evidence  to  be  used  at  the  heanqg 
of  the  cause  shall  be  taken  according  to  the  ex- 
isting practice  of  the  Court,  unless  the  parties 
shall  consent,  or  the  Court  shall  order,  that  the 
same  shall  be  taken  in  the  mode  prescribed 
by  the  Act  15  &  I6  Vict.  c.  86,  and  tiiese 
Orders. 

Adding  to  Decree. 

XL.  The  time  witiiin  whidi  a  party  served 
ipith  notice  of  a  decree  under  section  it  of  tiie 
above  Act  may  t^ly  to  the  Coort  to  add  to 
the  decree,  ia  to  be  one  month  sitev  aiich  ser- 
vice. 

JCLI.  A  memorandum  of  the  aecvioe  upon 
any  person  or  persons  of  notice  of  the  decree  in 
aqy  suit,  under  the  eaid  sectien*  rule  6,  is  to  be 
entered  in.  the. office  of  the  Qerka  of  Records 
and  Writs  upon  due  proof  by  affidavit  of  anch 
service. 
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XLII.  The  Bommons  to  be  obtained  under 
section  45  of  the  above  Act  nay  be  in  a  form 
similar  to  the  form  set  forth  in  Schedule  (£.)  to 
these  Orders,  with  such  variations  as  the  cir« 
camstances  of  the  case  may  require. 

Revivor  end  Supplement. 
XUII.  Any  party  under  no  disability,  or 
nndcr  the  disabilitv  of  coverture,  who  may  be 
served  with  an  order  to  revive  any  suit,  or  to 
carry  on  the  proceedini^B  therein,  may  apply  to 
the  Court  to  discharf^e  such  order  within  twelve 
days  after  auch  sendee  j  and  any  party  being 
nnder  any  disability,  other  than  coverture,  who 
«ay  be  so  served,  may  apply  to  the  Court  to 
discharge  s»'.ch  order  within  twelve  days  after 
the  appointment  of  a  guardian  or  guaraians  ad 
Mtem  for  such  party ;  and  until  such  period  of 
twelve  days  snail  have  expired  such  order 
sbaQ  have  no  force  or  effect  as  against  such 
lut^mentioned  party. 

New  Facts  or  Circumstances. 
XLIV.  If  the  plaintiff  in  any  cause,  which  is 
not  in  such  a  state  as  to-  allow  of  an  amend- 
ment being  made  in  the  bill,  shall  desire  to. 
state  or  put  in  issue  any  facts  or  circomstances 
vhich  may  have  occurred  after  the  institution 
of  the  suit,  he  may  state  the  same,  and  put  the 
same  in  issue  by  filing  in  the  Record  and  Writ 
Clerk's  office  a  statement,  either  written  or 
printed,  to  be  annexed  to  the  bill;  and  such 
proceedings  by  way  of  answer,  evidence,  and 
otherwise,  are  to  be  had  and  taken  upon  the 
statement  so  filed,  as  if  the  same  were  embo- 
died in  a  supplemental  bill :  provided  always, 
that  the  Court  nay  make  any  order  whwh  it 
shall  think  fit  for  accelerating  the  proceedings 
thereunder,  or  proceedings  therein,  in  any 
manner  which  may  appear  just  and  practicable. 

Injunction. 
XLV.  No  injunction  for  stay  of  proceedings 
at  law  is  to  be  granted  as  of  course  for  defaidt 
of  appearance  or  answer  to  the  bill. 

Power  of  Court. 
XLVI.  The  power  of  the  Court  to  enlarge 
or  abridge  the  time  for  doing  any  act  or  taking 
any  proceedings  in  any  cause  or  matter,  npon 
tnch,  if  any,  terms  as  the  justice  of  the  case 
requires,  is  unaffect^  by  these  Orders. 

Commencement  qf  Orders. 

XLVIL  These  Orders  shall  take  effect  and 
come  into  operation  on  the  2nd  day  of  Novem- 
ber, 1852. 

Jnterpretedion. 

XLVIII.  In  these  Orders  the  following 
words  have  the  several  meanings  hereby  as- 
Bgned  to  then,  over  and  above  their  a^ral 
ordinary  meanings,  unless  there  be  someffiing 
in  the  snbject  or  conceit  repognantt/ stich 
ooBstmetioii,  vis. ;  1 

1.  Words  importingrthe  singular  nurfber  iu 
dode  the  plund  nulnber,  and  words  iff  sorting 
^  plural  number  indinfe  the    * 
her. 


2.  Words  importing  the  masculine  gender 
include  females. 

3.  The  word  "bill"  includes  "information." 

4.  The  word  "  party"  includes  a  body  po- 
litic or  corporate. 

5.  The  word  "affidavit"  includes  "affirma- 
tion." 

St.  Lbonards,  C. 
John  Romilly,  M.  R. 
J.  L.  Knight  Bruce,  L.  J. 
Cranworth,  L.  J. 
G.  J.  Turner,  V.  C. 
Richard  T.  Kindbrslvy,  V.  C. 
James  Parker,  V.  C. 
Ani^ust  7,  1852. 


bchbdulb  (A). 
Table  of  Fees. 

£    s.  d. 

For  instructions  for  bill    .        •        .  1  14    0 

For  making  a  copy  of  a  bill  or  claim 
for  the  printer,  per  folio        .        .004 

For  correcting  the  proof  sheet,  per 

folio 0    0    2 

For  printer's  biU  (as  paid),  deducting 
any  copies  paid  for  by  the  defend- 
ant         

For  amending  each  copy  of  a  bill  or 
claim  to  serve  where  there  is  no  re- 
print      0  13    4 

Instructions  for  brief  to  be  allowed  on 
a  replication  being  filed,  or  on  a 
motion  for  a  decree  on  a  bill,  or  in 
an  injunction  cause  on  moving  for 
the  injunction ;  but  so  that  this  fee 
shall  be  charged  once  only  in  the 
progress  of  a  cause  .        .110 

For  amending  each  brief  of  a  bill  or 
chdm  where  there  is  no  reprint      .  0  13    4 

For  perusing  and  considering  the  bill 
on  behalf  of  each  defendant,  or  set 
of  defendants,  appearing  by  the 
same  solicitor  •  .110 


singolir  num- 


SCHEDULE  (B). 

Form  of  Bill. 
In  Chancery. 

John  Lee Plaintiff. 

James  Styles  1 

and  y ,       •  Defendants. 

Henry  Jones  J 

Bill  of  Con^Udnt. 
To  the  Right  Honourable  Edward  Burten- 
shaw.  Baron  St.  Leonards,  of  Slaugham* 
in  the  County  of  Sussex,  Lord    High 
Chancellor  of  ureat  Britain, 
Humbly  complaining,  sheweth  unto  his  Lord- 
ship, John  Lee,  of  Bedford  Square,  in  the 
County  of  Middlesex,  Esq.,  the  above  named 
plaintiff,  as  follows  :^- 

1.  The  defendant  James  Styles,  being  seised 
in  fee  simple  of  a  farm  called  Blackacre,  in  the 
parish  of  A.  in  the  county  of  B.,  with  the  ap* 
purtenanees,  did,  by  an  indenture  dated  the  1st 
of  May»  1850,  and  made  between  the  defend* 
ant  James  Styles  of  the  one  part,  and  the 
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plmntiff  of  the  other  part,  grant  and  convey 
the  Bald  farm  with  the  appurtenances  unto,  and 
to  the  uBe  of,  the  phuntiff;  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption  thereof,  in 
case  the  defendant  James  Styles,  his  hws,  exe- 
cutors, administrators  or  assigns,  should  on 
the  Ist  of  May,  1851,  pay  to  the  plaintiff,  his 
executors,  administrators,  or  assigns,  the  sum 
of  5,000/.y  with  interest  thereon,  at  the  rate  of 
5/.  per  centum  per  annum,  as  by  the  said  in- 
denture will  appear. 

2.  The  whole  of  the  said  sum  of  5,000/., 
together  with  interest  thereon  at  the  rate  afore- 
said, is  now  due  to  the  plaintiff. 

3.  The  defendant,  Henry  Jones,  claims  to 
have  some  charge  upon  the  farm  and  premises 
comprised  in  the  said  indenture  of  mortgage  of 
the  1st  of  May,  1850,  which  charge  is  subse- 
quent to  the  plaintiff's  said  mortgage. 

4.  The  plamtiff  has  frequently  applied  to  the 
defendants,  James  Styles  and  Henry  Jones,  and 
required  them  either  to  pay  the  said  debt,  or 
else  to  release  the  equity  of  redemption  of  the 
premises,  but  they  have  refused  so  to  do. 

5.  The  defendants,  James  Styles  and  Henry 
Jones,  pretend  that  there  are  some  other  mort- 
gages, charges,  or  incumbrances  affecting  the 
premises,  but  they  refuse  to  discover  the  par- 
ticulars thereof. 

6.  There  are  divers  valuable  oak,  elm,  and 
other  timber,  and  timber-like  trees  growinj 
and  standing  on  the  farm  and  lands  comprise* 
in  the  said  indenture  of  mortgage  of  the  1st  of 
May,  1850,  which  trees  and  timber  are  a  ma- 
terial part  of  the  plaintiff's  said  security ;  and 
if  the  same  or  any  of  them  were  felled  and  taken 
away,  the  said  mortgaged  premises  would  be 
an  insufficient  security  to  the  plaintiff  for  the 
money  due  thereon. 

7.  The  defendant,  James  Styles,  who  is  in 
possession  of  the  said  farm,  has  marked  for 
felling  a  large  quantity  of  the  said  oak  and 
cdm-trees  and  other  timber,  and  he  has,  by 
hand  bUlS,  published  on  the  2nd  December 
instant,  announced  the  same  for  sale,  and  he 
threatens  and  intends  forthwith  to  cut  down 
and  dispose  of  a  considerable  quantity  of  the 
said  trees  and  timber  on  the  said  farm. 

Prayer, 
The  plaintiff  prays  as  follows  :  — 

1.  That  an  account  mav  be  taken  of  what  is 
due  for  principal  ana  interest  on  the  sud 
UKortgage. 

2.  That  the  defendants,  James  Styles  and 
Henry  Jones,  may  be  decreed  to  pay  to  the 
plaintiff  the  amount  which  shall  be  so  found 
due,  together  with  his  costs  of  this  suit,  by 
a  short  day  to  be  appointed  for  that  purpose, 
or,  in  default  thereof,  that  the  defendant 
James  Styles  and  Henry  Jones,  and  all  per- 
sons claiming  under  them,  may  be  abso- 
lutely foreclosed  of  all  right  and  eqnity  of 
redemption  in  or  to  the  said  mortgaged  pre- 
mises. 

3*  That  the  defendant  James  Styles  may  ht 
restrained  by  the  injunction  of  this  honour- 
able Court  from  felling,  cutting,  or  disposing 


of  any  of  the  timber  or  timber-like  trees  nov 
standing  or  growing  in  or  upon  the  wd 
farm  and  pzemises  comprised  in  the  said  in- 
denture of  mortgage,  or  any  part  thereof. 
4.  That  the  plaintiff  may  have  sueh  farther  or 
other  reliefas  the  nature  of  the  case  may  re- 
quire. 
Names  of  defendants. 

The  defendants  to  this  bill  of  complttiit 
are, 

James  Styles, 
Henry  Jones. 

Y.  Y., 
(Name  of  counsel) 

NoTB.—Thia  bill  is  filed  by  Messrs.  A.  B. 
and  C.  D.,  of  Lincoln's  Inn,  in  the  county  of 
Middlesex,  solicitors  for  the  above-named 
plaintiff. 

8CHEDULB   (C). 

Form  of  Interrogatories. 
In  Chancery. 
John  Lee       ...        •    PWntiff. 
James  Styles     ) 

and  >  .        •        •    DefendsBts. 

Henry  Jones     ) 

Interrogatories  for  the  examination  of  tk 
above-named  defendants  in  answer  to  the 
plaintiff's  bill  of  complaint. 

1.  Does  not  1^  defendant  Henry  Jooa 
claim  to  have  some  charge  upon  the  farm  and 
premises  comprised  in  the  indentiire  of  moit- 
gage  of  the  1st  of  May,  1850»  in  the  plaintiff 
bill  mentioned  ? 

2.  What  are  the  particulars  of  such  dam, 
if  any,  the  date,  nature  and  short  effect  of  hk 
security,  and  what  is  doe  thereon  ^ 

3.  Are  ^ere  or  is  tiiere  any  cither  mortgigd 
or  mortgage,  charges  or  cha^e,  incumbnuioei 
or  incumbrance,  in  any  and  what  manner  af- 
fecting the  aforesaid  premises,  or  any  part 
thereof  ? 

4.  Set  forth  the  particulars  of  such  mort- 
gages or  mortgage,  chaiges  or  chaige,  incnm- 
brances  or  incumbrance ;  the  date,  nature,  m 
short  effect  of  the  security ;  what  is  now  doe 
thereon ;  and  who  is  or  are  entitled  thereto  re- 
spectively; and  when  and  by  whom,  and  in 
what  manner,  every  such  mortgage,  chai^  ct 
incumbrance  was  created. 

The  defendant  James  Stales  is  required  to 
answer  all  these  interrogatories. 

The  defendant  Henry  Jcmes  is  required  to 
answer  the  interrogatories  nnmbered  1  and  2. 

(Name  of  coimaBl) 


SCHKDUUt  (D). 

Form  of  Answer, 
In  C3ianeery. 
John  Lee 
James  Styles 

and 
Henry  Jones     ,  . 

Hie  answer  of  lames  ^ka,  one  of  <» 
abffte-DHned  ditfendanli  to  the  UI  » 
complaint  of  the  above-named  plaintiff. 


} 
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In  answer  to  the  said  bill,  I,  James  Styles, 
say  as  follows : — 

1.  I  believe  that  the  defendant,  Henry  Jones, 
does  claim  to  have  a  charge  upon  the  farm  and 
premises  comprised  in  the  indenture  of  mort- 
l^agse  of  the  Ist  of  May,  I860,  in  the  plaintiff's 
bill  mentioned. 

2.  Such  charge  was  created  by  an  indenture 
dated  the  Ist  of  Noyember,  1850,  made  between 
myself  of  the  one  part,  and  the  said  defendant 
Henry  Jones  of  tne  other  part,  whereby  I 
granted  and  conveyed  the  said  farm  and  pre- 
mises, subject  to  the  mortgage  made  by  the 
said  indenture  of  the  1st  of  May,  1850,  unto 
the  deieadant  Henry  Jones  for  securing  the 
som  of  2,000/.  and  interest  at  the  rate  of  sl  per 
centum  per  annum,  and  the  amount  due  there- 
on is  the  said  sum  of  2,000/.,  with  interest 
thereon,  from  the  date  of  such  mortgage. 

3.  To  the  best  of  my  knowledge,  remem- 
brance, and  belief,  there  is  not  any  other 
mortgage,  charge,  or  incumbrance  affecting 
the  afSoresaid  premises. 

M.  N. 
(Name  of  counsel.) 

8CHEDULB   (£). 

Form  qf  Summons, 
In  Chancery. 

In  the  matter«of  the  estate  of  John  Thomas, 
late  of  the  pariah  of  A.,  in  the  county  of 
B^  deceased. 

Joseph  Wilson 

against 

William  Jackson. 

Upon  the  application  of  Joseph  Wilson,  of 

Russell  Square,  in  the  county  of  Middleses, 

Esq.,  who  claims  to  be  a  creditor  upon  the 

estate  of  the  above-named  John  Thomas,  let 

William  Jackson,  the  executor  of  the  said  John 

Thomas,  attend  at  my  chambers  [in  the  Rolls 

Yard,    Chancery    Lane,    Middlesez|,    [or  at 

No.  — , square,  Lincoln's    Inn,  Mid- 

dlesezj  on  the  day  of  ,  at  of  the 
dock  in  the  afternoon,  and  show  cause,  if  he 
can,  why  an  order  for  the  administration  of  the 
personal  estate  of  the  said  John  Thomas,  by 
the  Hiffh  Court  of  Chancery,  should  not  be 
granted. 

Dated  the        day  of       1852. 
John  Romilly,  Master  of  the  Rolls, 

or, 
6.  J.  TuRNBR,  Vice-Chancellor,  or, 
RiCHD.  T.  KiNDERSLBY,  Vice-Chaxi- 

cellor,  or. 
Jambs  Parkbr,  Vice-Chancellor. 
Note. — If  the  above-named  William  Jaek- 
eon  does  not  attend  either  in  person  or  by  his 
solicitor,  at  the  time  and  place  above-men- 
tioned, such  order  will  be  made  in  his  absence 
as  the  Judge  may  think  just  and  expedient 
This  summons  was  taken  out  by  A.  and  B., 
of  Lincoln's  Inn^  in  the  county  of  Mid- 
dlesex,   solicitors   for   the  above-named 
Joseph  Wilson. 


THE  NEW  VICE-CHANCELLOR. 

It  is  confidently  stated  that  Mr.  Stuart,  the 
eminent  Queen's  Counsel  and  Member  for 
Bury  St  Edmunds,  will  be  the  New  Vice- 
Chancellor,  and  as  evidence  thereof  the  learned 
gentleman's  constituents  are  preparing  to  find 
a  Conservative  successor  to  represent  them. 
Undoubtedly  Mr.  Stuart  is  entitled  to  the 
promotion,  if  he  thinks  proper  to  accept  it :  he 
has  always  been  one  of  the  most  zealous  and 
consistent  supporters  of  the  party  now  in 
power.  He  was  called  to  the  Bar  on  the  23rd 
November,  1819*  and  received  the  distinction 
of  Q.  C.  in  Hilary  Vacation,  1839.  He  ranks 
after  Mr.  Purton  Cooper,  and  next  before  Mr. 
Bethell. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

tubkpikb  trusts  arrangbment. 
16  &  16  Vict.  c.  33. 
An  Act  to  confirm  certain  Provisional  Orders 
made  under  an  Act  of  the  last  Session, 
"to  facilitate  Arrangements  for  the  Relief 
of  Tttrnpike  Trusts,  and  to  make  certain 
Provisions  respecting  Exemptions  from 
Tolls."  [30ih  June,  1862.] 
Whereas  die  Right  Hononrable  Spencer 
Horatio  Walpole,  one  of  her  Majesty's  Prin- 
cipal Secretaries  of  State,  has^  in  pursuance  of 
the  Act  of  the  last  Session  of  Parliament,  "to 
facilitate  arrangements  for  the  Relief  of  Turn- 
pike Trusts,  and  to  make  certain  Provisions 
respecting  Exemptions  from  Tolh,"  made  cer- 
tain provisional  orders  under  his  hand  to  re- 
duce Che  rate  of  interest,  and  for  extinguishing 
the  arrears  of  interest  on  the  mortgage  debts 
charged  or  secured  on  the  tolls  or  revenues  of 
certain  turnpike  roads,  and  has  caused  such 
orders  to  be  published  in  the  Ixmdon  Oazette, 
and  in  newspapers  circulating  in  the  neigh- 
bourhood of  such  roads,  and  the  dates  of  such 
provisional  orders,  and  the  acta  imder  which 
the  tolls  or  revenues  on  which  such  debts  are 
charged  or  secured  are  levied  or  raised,  to- 
gether witii  the  amount  to  which  the  rate  of 
interest  on  such  debts  is  reduced,  and  the  day 
up  to  which  the  interest  and  artears  of  interest 
on  such  d^ts  are  extinguished  or  proposed 
to  be  extinguished  by  such  orders,  are  men- 
tioned in  the  Schedule  to  this  Act :  And 
whereas  it  is  expedient  that  the  said  Pro- 
vLnonal  orders  should  be  confirmed,  and 
made  absolnte:  Be  it  therefore  enacted, 
That  the  said  provirional  orders  are  hereby 
confirmed,  and  made  absohite,  and  shall  be 
as  binding  and  of  the  like  force  and  effect  as 
if  the  provisions  thereof  had  been  expresdy 
enacted  by  Parliament. 
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SCHEDULE. 


Date 

of 

ProTUonal 
Order. 


1852. 
24  April 


f4  April 


f4  April 

24  April 
S4  April 

24  April 


94  April 


S4  April 


TITLE  OP  LOCAL  ACT. 


55  G.  3,  C.48,  *'An  Act  for  Reptiring  the 
Road  from  Sutton  in  tbe  County  of  Surrey, 
through  tbe  Borough  of  Reigate  by  Sid- 
low  Mill,  to  Porey  Cross  nnd  sereral  other 
Roods  therein  mentioned,  in  tbe  same 
County" 

56G,S,  c.  47,  <*  An  Aet  for  enlarging  tbe 
Term  nnd  Powers  of  Two  Acts  of  bis  pre- 
sent Majesty,  for  repairing  and  widening 
tbe  Road  from  Alderroastonto  Basingstoke, 
and  several  other  Roads  therein  mentioned, 
in  the  Counties  of  Berks  and  Southamp- 
ton," as  far  ns  tbe  same  relates  to  tbe  First 
District  of  Road     ..         ••         ••         •• 

3  G.  4,  c.  99,  "An  Aet  for  amending  and  re* 
pairing  tbe  Roads  from  Mineheod  in  tbe 
County  of  Somerset,  to  Batbam  Bridge  in 
tbe  Town  of  Bampton  in  tbe  County  of 
Devon,  and  for  rotkiog  a  new  Branch  of 
Road  to  communicate  therewith  ••         •• 

6  G.  4,  c.  46,  "  An  Act  for  repairing  tbe 
Road  from  Kingston-upou-Tbames  to  Lea« 
tbechead  in  tbe  County  of  Surrey  " 

7  &  8  G.  4,  c.  4,  *'  An  Act  for  making  and 
mainuioing  a  Turnpike  Hoad  from  Temple 
Normanton  in  the  Parish  of  Chesterfield, 
to  the  Mansfield  and  Tibsbelf  Turnpike 
Road  at  or  near  Tibahelf  Side  Gate  in  the 
County  of  Derby  " 

9  G.  4,  c.  84,  "An  Act  for  more  effectually 
repairing  tbe  Dunster,  Stowey,  Watchet, 
and  Crowcombe  Districts  of  tbe  Minebead 
Roads  in  tbe  Counties  of  Somerset  snd 
Devon,  and  for  making  and  repairing 
several  other  Roads  communicating  with 
tbe  same  Districts  of  Road  or  some  of 
them,"  as  far  aa  tbe  same  relates  to  tbe 
Crowcombe  District  ••         ••         •• 

1  W.  4,  c.  68,  **  An  Act  for  consolidating 
tbe  Tnisu  of  tbe  several  Turnpike  Roadis 
in  tbe  neigbbonrhood  of  Cheadle  in  the 
County  of  Stafford,  and  for  making  Devia- 
tiona  and  new  Branches  to  and  from  tbe 
aame,*'  as  far  aa  the  same  relatea  to  the 
l*hird  or  Dilbom  District  ••        •• 

1  W.  4,  e.  68,  '*  An  Act  for  conaolidating 
theTruauoftbe  several  Tampike  Roads 
in  tbe  neigbboarbeod  of  Cheadle  ia  tbe 
County  of  Stafford,  and  for  making  Devi- 
ations and  new  Branches  to  and  from  tbe 
aame,"  as  far  aa  tbe  same  relatea  to  the 
Fourth  or  Alton  District 


or 

Principal 
Debt. 


d        •' 


14,180   0 


f  ,960   0 


lf,945   0 


380   0 
9,821    5 


3,086   0 


4,859  10 


1,740   0 


Iater«n 

lo  be 

redaccd  lo  the 

following  Rates 

per  Aiinnm. 


3^.  per  Cent. 


f /.  per  Cent. 


31. per  Cent. 


3/.  per  Cent. 
ft.  10.  per  Cent 


2/.  per  Cent. 


No  reduction. 


iMOk  per  Cent 


5,Sf4  10fl«M|.^Caat. 


Arreirt  of 

Intemt  to  be 

cxiiasakibed 

to  tlie  followioc 


No  Arrears. 


1852. 
31  Dec. 


31  Dec. 


31  Dec. 
31  Dec. 


31  Dec 


31  Dae. 


31  Dae. 
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NOTICES  OF  NEW  BOOKS. 

A  TrmtUe  on  Investments  :  being  a  Popu- 
lar Exposition  of  the  Advantages  and 
Disadvantages  of  each  kind  of  Invest- 
ment,  and  of  its  lAahUity  to  Deprecia- 
tion and  Loss.    By  Bobbrt  Arthur 
Waro^    Solicitor,    Maidenhead*    Berk- 
shire.   Second  Edition,  ^eatly  enlaroed. 
London:   Effingham  Wilson;  Simpkin, 
MarshaD,  k  Ck>.     1852.    Pp.  zx.  289. 
Wx  renewed,  at  p.  132,  vol.  43,  the  first 
edition  of  this  very  useful  Treatise.     The 
following  additionid   chapters    have   heen 
added  to  the  work : — 

On  the  conseqaences  of  the  Gold  Disco- 
wry  on  the  value  of  Property  by  the  depre- 
dation of  eold. 

On  Railway  Shares,  including  sketches 
of  the  principal   railway  companies  and 
tables  of  their  ordinary  shares  and  stocks. 
On  Mining  Speculations. 
On  Building  Societies. 
On  Turnpike  Bonds. 

Large  additions  have  also  been  made  to 
the  chapters  on  Joint  Stock  undertakings, 
and  on  Life  Insurance  Policies,  and  uie 
calcuktions  and  tables  have  been  carefully 
rerised  and  tables  added. 

In  reference  to  the  probable  depreciation 
of  gold,  Mr.  Ward  observes  :— 

"As  a  mere  matter  of  caution,  I  would re> 
commend  those  mortgagees,  who  lend  their 
money  for  a  period  of  years,  to  stipulate  that 
they  should  nave  power  to  require  tne  payment 
of  their  money  in  silver;  or,  what  would  be 
stin  better,  that  the  mortgage  should  not  be 
Rdeemed,  except  by  the  payment  of  such  a 
imn  of  money  as  would  at  that  time  purchase 
a  stated  number  of  ouarters  of  com.  .This 
latter  stipulation  would  be  fair  for  both  the 
moiteagor  and  the  mortgagee,  as  the  same 
atanoard,  namely,  the  price  of  com,  would 
genendly  regulate  the  value  of  the  security, 
and  die  sum  charged  upon  it.'* 

We  would  advise  all  those  who  are  desir- 
OQs  of  acquiring  sound  information,  or  o^ 
being  competent  to  advise  their  clients,  upon 
the  subject,  to  peruse  this  valuable  treatise 
on  investments. 


LAW  OF  ATTORNEYS. 

LOiN.— 8KT  OFf. 

A  CAUSE  and  all  matters  in  difference 
between  A.  and  B,  were  referred  to  an  arbi- 
trator»  who  was  to  have  power  to  direct  the 
▼wdict  to  be  entered  for  A.  or  for  A,— the 
costs  of  the  suit  to  abide  the  event  of  the 
sward,  and  the  coats  of  the  reference  and 
awaid  to  be  in  the  discretion  of  the  mrbitr»- 


tor.  The  arbitrator,  by  his  award,  directed 
a  verdict  to  be  entered  for  B.y  and  awarded 
that  303/.  ]5«.  was  due  from  B.toA.m 
respect  of  the  matters  in  difference,  and 
which  sum  he  ordered  to  be  paid  by  B.  to 
A.  on  a  given  day.  The  question  was 
whether  B.  was  entitled  to  deduct  from  the 
sum  so  awarded  to  be  paid  by  him,  the 
amount  of  his  taxed  costs  of  the  cause, 
without  regard  to  the  lien  of  A.*s  attorney 
for  his  costs  of  the  cause  and  of  the  refer- 
ence, and  a  rule  was  obtained  bv  the  attor- 
neys calling  on  the  plaintiff  and  his  assig- 
nees, and  on  the  defendant  to  show  cause 
why  the  defendant  ahould  not  pay  to  them 
the  amount  of  their  costs.  The  following 
judgment  was  pronounced  by  Lord  Chief 
Justice  Jervis  :— 

"  I  am  of  opinion  that  this  rale  must  be  dis- 
charged. The  cause  and  dl  matters  in  differ- 
ence between  the  parties  were  referred  to  arbi- 
tration, the  costs  of  the  cause  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  decides  the  action  in 
fovour  of  the  defendant.  West,  and  directs  that 
the  verdict  be  entraed  for  him ;  and,  as  to  the 
matters  in  difference,  he  awards  303/.  16#.  to 
be  paid  by  West  to  Dunn  on  a  certain  day. 
and  at  a  certain  place ;  and  he  directs  that,  at 
the  same  time  and  place,  Dunn  shall  pay  to 
West  the  costs  of  the  action,  to  be  in  the  mean- 
time taxed  by  the  proper  officer.  There  is  no 
direction  in  the  award  that  one  sum  shall  be 
pro  ianto  set-off  against  the  other;  nor  did  the 
order  of  reference  give  the  arbitrator  power  so 
to  direct.  Ihe  costs  of  the  action  havmg  been 
taxed  at  180/.,  the  balance  (123/.  15s.)  was 
paid  by  West  to  Dunn,  and  this  application 
seeks  to  compel  West  to  pay  the  resiaue  of  the 
303/.  15s,  so  awarded  in  respect  of  the  matters 
in  difference.  Now,  It  is  to  be  observed,  that 
the  application  is  made,  not  by  Dunn,  the 
party  to  whom  the  money  was  directed  by  the 
award  to  be  paid,  but  oy  Dunn's  attomeys. 
who  claim  a  lien  upon  it  for  costs.  The  daim 
rests  upon  the  93rd  Rule  of  Hilary  Term. 
2  Wm.  4,  which  provides  that  '  no  setoff  of 
damages  or  costs  between  parties  shall  be 
allowra,  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which 
the  set-off  is  sought.'  llie  origin  and  founda- 
tion of  that  rule  was  this : — In  the  Court  of 
King's  Benchj  in  setting  off  costs  or  damages 
between  the  parties,  the  lien  of  the  attorney 
was  vespecleds  see  Tidd's  Practice,  9th  edit.^ 
pp.  339,  992.  In  thia  Court,  it  seems  to  have 
Men  the  unifom  practice  to  disregard  the 
attorney's  Ken :  Figes  v.  Adams,  4  Taunt.  633 : 
though  Lord  l^on,  in  Hall  v.  Ody,  S  B.  and 
P.  28,  expressed  his  disapprobation  of  it.  The 
Court  of  Exchequer  was  without  any  settled 
praetiee  upon  the  subject ;  following  sometimes 
the  practice  of  the  Court  of  King's  Bench,  and 
smnetimes  that  of  this  Court.  The  object  of 
the  rule  was,  to  render  the  practice  of  the 
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tlnae  Cburts  in  <hi»  rcjyect  xmiann*  The 
pnMDt  apfkUcation,  howewr,  it  not  otm  of  the 
kind  contemplated  by  the  rule ;  and  the  ana- 
iMTf  Bought  to  be  drawn  from  the  rule  is  not  at 
anapplicable  to  a  case  like  this.  I  think  we 
have  no  authoritr  to  do  what  we  are  asked  to 

Dhmi  v.  IP»f,  10  C.  B.  420. 


LAW  ASSOCIATION 

FOR  THB  BBVBFrr  OP  TVS 

WIDOWS  AND  FAMILIES  OF  PRO- 
FESSIONAL MEN. 

Report  of  the  Board  of  IKractora  to  the  Ansaal 

General  Court,  Toesday,  May  11th,  1852. 

J*  O.  JoM B8»  Esq.^  in  the  Chur. 

Trb  Directon  hare  the  satislaetioii,  ob  the 
present  occasion,  to  announce  to  the  Members 
at  lar^e  a  continuance  of  the  prosperity  of  the 
Association, 

During  the  year  the  3  per  cent.  Reduced 
Aanniiies  belonging  to  the  Association  have 
been  transposed  into  3i  per  cents.,  thus  placing 
the  whole  funded  property  in  that  stock.  The 
Directors  have  been  enabled  to  make  a  further 
purchase  of  304/.  18s.  6d,  during  the  year,  and 
thereby  the  amount  has  reached  the  sum  of 
21jISS/.  2s.  6d.,  3i  ^r  cento.,  yielding  an  in- 
come of  688/.,  besides  annual  subscriptions 
amounting  to  501/.  18«. 

In  addition  to  this  annual  income  the  direc- 
tors are  much  gratified  at  having  to  report  the 
following  donations,  namely:  100/.  from  Sir 
Charles  Ogle  and  H.  Denton,  Esq,,  the  execu- 
tors of  the  late  Mrs.  Anna  Maria  Ogle,  in  the 
benevolent  exercise  of  a  (Secretion  which  that 
lady  had  confided  to  them;  21/.  from  Sir  C. 
M.  Clarke,  Bart. ;  and  5/.  5«.  firom  Mr.  Charles 
Sweeting. 

Of  the  handsome  donation  spontaneously 
bestowed  by  Sir  Charles  Ckrke,  the  Soeie^ 
has  peculiar  reason  to  be  nroud,  as  a  substan- 
tial proof  that  its  proceedings  are  sanctioned 
by  distinguished  approval  beyond  the  limito  of 
the  Legal  Profession. 


The  soai  ef  ffl/1 7«»  Ias  been  reeeivsd  from 
the  estate  of  the  late  Mr.  Joseph  Roberts,  of 
Queen  Square,  in  part  payment  of  a  refo- 
sionary  legacy  of  100/.  left  by  him  to  the  As- 
sociation many  years  since. 

The  Directors  have  to  report  that  no  new 
case  of  the  primary  class  has  come  before  them 
daring  the  year;  and  that  it  is  now  d&ree  yMrs 
since  any  mppiiaJiaa  of  that  descripCiom  was 


In  one  instance  during  the  year,  the  widow 
of  a  Member  has  recckved  an  additional  pint 
of  50/.  to  assist  her  in  releasing  her  fumitnre 
from  the  daims  of  her  late  husband's  creditors, 
some  of  them  agreeing  to  give  up  their  shan 
of  the  valuation.  And  in  another  case  tkt 
Board  have  felt  it  to  be  their  duty,  as  stewuds 
of  the  funds  placed  at  their  disposal,  to  redace 
the  allowance,  in  consequence  of  the  widow's 
means  from  other  sonrces  being  improved. 

The  outlay  in  this  branch  of  relief  has  been 
845/. 

The  ram  voted  at  the  last  Annnal  Msetiog 
for  the  benefit  of  non-members'  widows  tni 
families  was  200/.,  the  whole  of  which  has  been 
applied  in  cases  of  that  descriptioa ;  and  the 
Directors  venture  to  recommend  that  a  similar 
grant  be  made  on  the  present  occasion. 

The  Directors  have  had  under  their  consir 
deration  the  subject  of  the  Annual  Subscrip- 
tions; and  on  the  Report  of  a  Committee 
appointed  to  inquire  into  the  usual  mode  of 
collection,  some  new  regnktioDs  are  now  snh- 
mitted  to  the  General  Meeting  for  apf rofil, 
having  for  their  object  a  more  convenient  m- 
tern  of  collection,  and  the  more  equal  distribu- 
tion of  the  income  of  the  Association  orer  the 
financial  year. 

Since  the  last  General  Meeting,  eleven  new 
Members  have  been  elected ;  and  the  directon 
trust  that  every  Member  will  use  his  best  efr 
deavours  to  promote  the  success  of  the  cfaaritfy 
by  inducing  Ills  professional  friends  to  manifat 
a  similar  concern  for  its  welfare  to  that  wbioi 
has  been  found  even  out  of  the  PtofessioD. 
(By  order  of  the  Board), 

John  Murray,  Seerdary. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS* 
AND    SHORT  NOTES   OF     CASES. 


9Mtts  Clixiiallar. 

Strtmghm  v.  Anstey.    July  10,  12,  1852. 
tbu8tes8  for  8alk.  —  power  to  raise 

money  on  mortgage. — leaseholds. — 

purchaser's    liability    as   to   fur- 

chase-money. 

On  appeal  fram^  and  reoermag^  the  deeinam 
of  Vice^CkaneMn-  Knight  Bruce,  held 
that  trasieeafor  saU  wadmr  a  will  of  Joom 
holds  have  no  pcmer  to  raise  mamey  hf  way 
of  mortgage  npon  seearitg  thereof. 

Held,  also,  that  where  a  testator  dsoises  to 
tmetees  for  sale  estate  eharged  with  the 
pagment  (^  debts  and  legaaies,  apmekasar 
is  not  btmnd  to  see  ta  the  apgJkatiomtf  the 


Where  trustees  of  a  will  raised  numejffor  tU 
purposes  thereof  \6  years  after  thedeoA 
of  the  testator,  held  thai  the  parties  mak- 
ing the  advance  were  bound  to  see  ^^^PT 
posed  seewritg  was  within  the  trusts  rf  ^ 
wilL 
This  was  an  appeal  from  the  decision  of 
Vice-chancellor  Kmgkt  Bnoa  on  August  9> 
1851,  «pon  a  chum  to  enforce  aa  equiUDM 
morti^age.     It   appeared    that   the  testator, 
George  Anstcy,  hy  his  will,  dated  Aognst^ 
1821,  after  appointing  execnton  and  tn^W^ 
with  power  to  ■pnoint  neir  tiESte^i  wh^"^ 
ecasary,  fpifa  nu  the  issiAie  ei  hit  p«"5 
estate  c»  bis  trwtoai  isfom  tc«it  to  M>f  *£ 
coDfscliiBiDBoatf  aad  imeattheflUDBi^^ 


SqMTtor  CvmrU^  Lofni  taummUmrr-'LordM  JmHcei,^BoU$. 


public  fondt  or  oa  real  tacaritiMy  nd  to  auoid 
possessed  of  the  fame  apon  troat  to  paf  the 
testator's  funeral  and  teatamentary  exiKinaea, 
and  all  his  just  debta,  and  the  trustees  wero 
aothorised  to  |{ive  diacharffet  to  the  purchasers 
of  the  leasehold  eatate.  It  appeared  that  the 
testator's  son  and  Mr.  Hobsoa  had  been  ap- 
pointed trustees  in  September,  1836,  upon  the 
death  of  the  sole  acting  trustee,  and  that  the 
nersonal  estate,  including  two  leaaehold  bonaes, 
No8.  35  Se  39,  Tavistock  Square,  were  aasigncd 
to  such  new  truateea.  In  1843,  two  suma  of 
1,800/.  and  1,000/.  were  borrowed  by  Mr. 
Hobaon  from  the  plaintiffs  for  the  purposes  of 
the  win,  upon  security  of  the  houses,  and  the 
interest  was  duly  paid  until  1848,  when  Hob- 
soa absconded,  and  it  was  then  ascertained  he 
had  applied  the  money  to  his  own  use,  and  the 
defendant,  who  was  a  residuary  legatee,  was  ap. 
pointed  trustee  by  the  Court  The  plaintiffs 
then  filed  their  claim  to  enforce  the  equitable 
mortgage,  and  on  the  Vice-chancellor  making 
a  decree  in  their  favour,  this  appeal  was  pre- 
Knted. 

MaUms  and  T.  E.  Lloyd  for  the  plaintiffs; 
James  RMSselk  Chandiess]  Giasse,  and  Gfreen^ 
fat  the  appellants. 

Forie*  V.  Peacock,  12  Sim.  528 ;  1  Phill. 
717;  Haldenhy  v.  Spofforth,  I  Beav.  390; 
Page  r.  Adam,  4  Beav.  269 ;  Johnson  v.  Ken- 
nett,  3  Myl.  8c  K,  624 ;  Eland  v.  Eland,  4 
Myl  &  C.  420;  HTatkins  v.  Cheek,  2  S.  &  St 
199;  mils  V.  Banks,  3  P.  Wma.  1 ;  Ball  v. 
Harris,  4  MyL  &  Cr.  264 ;  Earl  of  Oxford  v. 
Burl  of  Albemarle,  26  Law  Journ.,  N.  S.,  Ch., 
396;  Jones  y.  Smith,  1  Hare,  43,  were  cited. 
Cur,  acL  null, 

The  Lord  Chancellor  said,  the  Court  could 
not  lay  it  down  as  a  rule  that  trustees  for  sale 
had  not  power  in  any  case  to  make  a  mortgage, 
but  there  must  be  circumstances  shown  to 
justify  such  a  departure  from  the  testator's  in- 
tention. Where,  however,  as  in  the  present 
caa^  there  was  a  trust  for  sale  out  and  out  of 
leaseholds,  which  were  being  depreciated  by  the 
lapse  of  time,  they  could  not  be  permitted  to 
^|Qnain  unconverted,  and  especially  since  no- 
™g  else  but  an  absolute  sale  would  carry  out 
ue  intentions  of  the  testator  as  to  the  disposal 
w  the  proceeds.  The  trusts  of  the  will  did  not 
therefore  authorise  a  mortgage,  and  the  trans- 
srtions  for  that  purpose  could  not  be  main- 
^cd.  This  opinion  decided  the  question 
Rnsed  on  the  plaintiffs*  claim,  but  the  case 
had  also  been  argued  upon  the  ground  the 
plaintiffs  were  not  bound  to  see  to  the  applica- 
^  of  the  mortgage-money,  and  were  entitled 
*ore.payment.  A  purchaser  must  be  dis- 
^^^»  either  because  he  had  seen  to  the  ap- 
poc^on  of  the  purchase-money,  because  there 
^oe  no  debts  remaining  undischarged  at  the 
*">»  of  purchase,  or  (and  which  was  the 
wjttdsr  and  better  reason)  because  the  tcsta- 
w,  by  directhig  the  sale  of  his  estate  charged 
l^lh  the  payment  of  debts  and  legacies,  shows 
w«  mtention  to  give  his  trustees  a  power  to  re- 
J^iw  die  purchase-money,  and  that  no  obliga- 
wflo  should  be  dirown  on  the  purchaser  to  see 


to  its  applicadoo.  The  question  had,  howevor, 
nothing  to  do  with  the  present  caae,  but  it  nrailfc 
be  obaorved  that  where  parties  advanced  money 
after  the  lapse  of  such  a  period  as  16  years 
since  the  death  of  the  testator  they  were  bound 
to  inquire  whether  the  proposed  security  was 
within  the  trusts  of  the  will.  The  decision  of 
the  Vico-Chancellor  would  be  reversed,  the 
costs  below  to  be  paid  bv  the  plaintiffs,  but 
without  costs  of  the  appeal. 

Smith  V.  Tnek.    July  29,  1852. 

HABSAS  CORPUS. — DtSOBBblENCB  TO  ORDBB 
BY  CONSBNT.—DISCHAROB. 

Upon  the  return  to  a  unit  of  habeas  corous 
to  bring  up  a  prisoner  to  be  discharged,  it 
appeared  that  the  imprisonment  was  for 
disobedience  to  an  order  mads  bg  eonsast  .• 
a  motion  for  his  discharge  was  r^fussd. 
MaJiins  appeared  in  support  of  this  motios 
for  the  discnaxige  of  a  prisoner  brought  up  on 
habeas  corpus.    It  appeared,  however,  that  the 
order  for  disobedience  to  which  the  prisoner 
waa  in  custody  waa  made  by  consent  by  ths 
Lords  Commissioners  of  the  Great  SeaL 
Greene  contriu 
The  Lords  Justices  refused  the  motion. 


AslU  Court. 
In   re   Monmouthshire    and    Olamorganskire 
Banking  Company,  exparte  Capes.    July  29« 
1852. 

WIKDINO-UP  ACT. — BXBCUTOR. — CONTBIBU- 
TOBY. — RBSTRICTION   OF   LIABILITY. 

By  the  deed  of  settlement  of  a  bankina  com^ 
pony,  a  purchaser  of  shares  was  to  be  coti^ 
sidered,  as  to  all  claims,  demands,  and  obU* 
gations,  a  proprietor  from  the  time  of  the 
shares  being  so  purchased  by  or  vested  ts 
him,  hut  as  to  all  profits  not  until  he  had 
executed  the  deed,  and  it  was  provided  that 
the  transfer  should  carry  with  it  the  pro^ 
fits  and  share  of  the  capital,  and  reserve 
fund  in  respect  of  such  shares,  and  that 
upon  the  perfecting  of  the  transfer  the  re* 
sponsibihty  of  the  previous  owner  shoM 
cease:  Held,  confirming  the  decision  qf  the 
Master,  that  an  executor  who  had  accepted 
a  transfer  of  shares  held  by  his  testator 
was  liable  to  the  obUgatums  of  the  oom- 
pat^y  anteosdent  as  well  as  subssqmsni  to 
such  tram^fer* 
This  was  a  motion,  on  appeal  from  the  Mas- 
ter, to  remove  the  name  of  Mr.  John  Ebeneier 
Davies  from  the  list  of  contributories  to  the 
above  con^any,  as  executor  of  the  late  Mr. 
John  Capes,  in  respect  of  105  aharaa,  and  for 
the  discharge  of  an  order  Cor  a  calL    By  clause 
57  of  the  company's  deed  of  settlement^  it  was 
provided  that    every  person  who  hae  pur- 
chaaed  any  aharsa  aball  take  a  transfer  or 
assignment  of  such  shares,  and  shall,  as  to  all 
debts,  obligations,  dsims,  and  demands,  be 
considered  as  proprietor  of  the  companv  frona 
the  time  of  the  shares  being  ao  purchased  by^  or 
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being  so  conveyed  to  him,  and  liable  to  all 
claims  therefrom,  but  that  as  to  all  profits  he 
is  not  to  be  a  proprietor  till  he  has  executed  the 
deed ;  and  by  clause  60,  that  whenever  any 
shares  shall  be  actually  perfected  or  transferred 
to  a  new  proprietor,  tnen,  and  in  every  such 
case,  the  responsibihty  of  the  previous  owner 
in  respect  of  such  shares  shall  cease  and  deter- 
mine, and  such  previous  owner  shall  be  exone- 
rated and  discharged  from  all  claims  and  obli- 
Stions  in  respect  of  such  shares.  The  appel- 
it  had  accqited  a  transfer,  and  the  Master 
held  he  was  Uable  to  the  antecedent  as  weU  as 
to  the  subsequent  liabilities  of  the  company. 

JR.  Falm«r  and  Lewk  in  support,  on  the 
ground  the  appellant  was  only  liable  to  the 
daims  accruing  after  the  date  of  the  transfer. 

Lloyd  and  James  for  the  official  manager, 
contrIL 

The  Master,  of  the  Rolls,  after  referring  to 
88.  57  and  6o,  and  to  s.  54,  which  provided  that 
every  transfer  of  shares  should  carry  with  it 
the  profits  and  share  of  the  capital  and  reserved 
foaa,  so  as  to  close  all  ^e  right  and  interest 
of  the  party  making  such  transfer,  said,  that 
tiie  Master's  decision  was  right,  and  the  mo- 
tion was  refused,  without  costs. 


Vfce«C|«ntdlor  Cttnur. 
In  re  PmoelVs  Trust.    May  7 ;  June  25, 1852. 

TB08TKB8'  RBLIBP  ACT. — ANNUITY. — PAT- 
MBNT  OP   INTBRB8T   ON  ARRBAR8. 

Held,  that  an  annuitant  whose  annuity  teas 
secured  on  a  reversionary  interest,  was  not 
entitled  to  be  paid  interest  on  the  arrears 
ihereof  out  of  the  fund  which  had  been  paid 
into  Court  under  the  10  4*  11  Viet.  c.  96. 
This  was  a  petition  for  the  pajrment  out  of 
Court  of  a  sum  of  money,  paid  m  under  the 
10  &  11  Vict.  c.  96,  to  the  respective  parties 
entitled  thereto.    It  was  asked  on  behalf  of  an 
annuitant,  whose  annuity  was  secured  on  a  re- 
versionary interest,  that  the  arrears  should  be 
paid  with  interest.  Cur.  ad.  wdt. 

The  Vice-chancellor  said,  that  wherever  in- 
terest had  been  allowed  there  were  special  cir- 
cumstances involved,  and  that  in  the  present 
case  interest  could  not  be  recovered. 


f^ice'Cfiimcellor  HinHerinev. 
Mackenzie  v.  Mackenzie.    July  17«  1852. 

BANKRUPT. — ASSIGNBBS.^NOTICB  TO  TRU8- 
TBB80F  SBTTLBMBMT.— A8SIONBBS  IN  IN- 
SOLVENCY.—PRIORITY. 

M.  was  iimhent  tn  1828,  and  bankrupt  in 

1835,  but  the  asssynees  in  bankruptcy  gave 

it  appeared  prior  notice  thereof  to  the  tnu* 

tees  under  his  marriage  settlement  upon  his 

presenting  a  petition  for  payment  out  to 

himself  of  the  fund  whu^  had  been  paid 

into  Court:   Held,  that  the  assignees  in 

bankruptcy  were  entitled  in  priority  to  those 

m  insolvency. 

Bacon  and  Osborne  appeared  in  support  of 

this  petition,  which  was  presented  on  behalf  of 

the  assignees  in  bankruptcy  of  BIr.  Mackeniie, 


claiming  to  be  entitled  to  a  fund  in  Court  over 
which  we  bankrupt  had  an  absolute  power  of 
appointment,  in  prioritv  to  the  assigneei  in  in- 
solvency. It  appeared  that  he  was  insolTeot 
in  1828,  and  bankrupt  in  1835,  and  that  on 
presenting  a  petition  in  reference  to  hia  right 
to  the  fund  as  against  the  present  petitionen, 
the  trustees  were  served  with  notice  of  the 
bankruptcy. 

Stuart  and  FoUett,  for  the  assignees  in  inaol- 
vency,  contriL 

The  Vice-chancellor  said,  that  as  the  asng- 
nees  in  bankruptcy  were  the  first  to  give  notice 
to  the  trustees,  they  were  entitled  to  priority 
over  those  in  insolvency,  and  the  notice  to  the 
trustees  of  the  fund  in  Court  was  suffident, 
although  a  stop-order  would  have  been  the 
safer  mode. 


Aleoek  V.  Alcock.    July  19,  22, 1852. 

WIFB   8UINO    HUSBAND    BY    NBXT  PRIIND. 
— DBP09ITI0NS. — BVIDBNCB. 

Held,  that  the  depositions  qf  a  marri^woem 
suing  her  husband  by  her  next  friend  ca»' 
not  be  received  in  support  of  her  own  cm 
against  her  husband. 

Thb  plaintiff  in  this  caae  was  a  msrried 
woman,  and  sued  by  her  next  friend  her  hps- 
band  for  an  account  of  certain  property  which 
had  come  to  his  hands  under  a  settlement. 

Russell  and  Cole  tendered  in  support  of  the 
plaintiff's  case  her  own  depositions;  Bocosi 
Anderson,  and  6.  W.  CoUins,  control. 

Cur.ad.viiU. 

The  Vfce'ChanceUor  said,  before  the  recent 
Acts  6  &  7  Vict.  c.  87,  and  14  &  15  Vict  c.  99, 
there  would  have  been  two  obiections  to  the 
admissibility  of  the  evidence,  that  she  was  a 
party  to  the  suit,  and  that  as  a  feasme  covert 
her  evidence  could  not  be  received  as  against 
her  husband.  Although  the  6  &  7  Vict,  c  87i 
provided  that  she  should  no  longer  be  exdaded 
by  reason  of  any  incapacity  arising  from  in- 
terest, yet  it  was  also  provided  that  ^^ 
should  not  render  competent  any  party  vsaea 
on  the  record,  nor  the  husband  or  wife  of  enj 
such  party.  Then  the  2nd  section  of  the  14  & 
16  Vict.  c.  99,  repealed  so  much  of  the  former 
Act  as  declared  the  persons  who  were  parties 
to  suits  should  not  be  rendered  competent,  bat 
it  was  silent  as  to  the  evidence  of  the  hashand 
or  wife  of  any  such  person.  The  constractio& 
to  be  put  on  the  last  Act  was,  that  it  onl^  r^ 
movea  the  objection  to  the  evidence  ansing 
from  the  witness  being  a  party,  b«t  it  left  emy 
objection  which  might  have  previously  existea 
independently  thereof.  Thus,  a  solicitor  who 
was  suing  his  client  could  not  be  examined  sa 
a  witness  against  him  in  respect  of  matters 
which  were  to  be  protected  as  oonfidendal 
communications,  although  the  objection  of  his 
being  a  party  was  removed.  There  was  there- 
fore nothing  in  these  Statutes  to  remove  the 
incapacity  of  a  wife  as  a  witness  against  her 
husband,  and  the  depositions  must  aceordiogly 
herejeeted. 


6^p«rJor  ComrUs  Qftem*s  BeadL^AnafgHcal  Dyef^ 
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Madmtie  v.  5%o  muf  Stomon  Railway  Com- 
pony,    Jane  1, 18,  1852. 

WIWDINO-UP  ACT.— ACTION  AGAINST  RAIL- 
WAY COMPANY. — PLEA  OF  DISSOLUTION 
AND  OMISSION  TO  OBTAIN  LKAVB  OP 
NA8TBR. — ^DBMURRBR. 

Held«  that  the  dissolution  qf  a  raHway  com- 
pany under  the  U  4*  12  Fict.  e.  45,  does 
not  constitute  a  bar  to  a  plaintiff  recover'^ 
ing  tt  Oil  action  on  oh  award  against  the 
company,  nor  does  the  omission  by  the 
plaintiff  to  prove  the  amount  qf  his  claim 
before  the  Master.  But  semble,  the  de- 
fendants  may  stay  the  action  under  s»  73 
of  the  act  by  Judge* s  order • 

This  was  an  action  to  recover  the  sum  of 


3«310/.  under  an  award,  to  which  the  defend* 
ante  pleaded  that  the  company  was  dissolved 
under  the  11  &  12  Vict.  c.  45,  and  that  th« 

Klaintiff  had  omitted  to  prove  the  amount  of 
is  claim  before  the  Master  and  had  not  ob- 
tained leave  to  proceed  at  kw. 

Saymond  appeared  in  support  of  a  demurrer 
to  these  pleas ;  Wordsworth  contriL 

Cur,  ad.  vuU. 
The  Court  said,  that  the  pleas  were  insuffi* 
cient,  as  there  was  no  statutory  provisioii 
taking  away  the  Common  Law  remedy  for  the 
debt  on  the  disaolntion  of  the  companv,  but 
on  the  contrary  s.  58  expressly  declarea  that 
the  statute  was  not  to  take  away  any  legal 
remedy,  and  the  defendants'  remedy  was  to 
stay  the  action  under  a.  73  by  applying  to  a 
Judge* 


ANALYTICAL  DIGEST  OF  CASCS| 

RBPOBTBO  IN  ALL  THB  COURTS. 


9oittl^  of  Cquits. 

[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Prtpy  Council :  Appeals,  p.  17* 
House  qf  Lords  .*  Appeals,  p.  38* 

Courts  of  Equity : 

Law  (^  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.143. 

Law  of  Trustees,  p.  105. 

Lunacy,  p.  185. 

Lav  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  ^3. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  28  6,  306, 
335. 

Law  of  Wills,  346.] 

LAW  OP    WILLS. 

ABATEMBNT. 

1.  Payutent  out  of  corpus. — Priority.  ^^  A 
Mator,  by  his  will,  bequeathed  the  residue  of 
fail  real  and  personal  estate  to  his  widow  and 
tkree  other  persons  as  trustees,  on  trust  to  sell 
>nd  invest  in  Government  securities,  and  out 
of  tbe  dividends  to  pay  an  annuity  of  600/.  to 
Hii  dangbter  for  life,  an  annuity  of  1002.  to 
W»  C.  for  life,  and  on  his  deoKh  an  annuity  of 
502.  to  the  son  of  W.  C.  for  life,  and  the  re* 
iDiindcr  of  the  dividends  to  the  testator's 
widow  for  her  life  :  the  testator  directed  that, 
after  the  death  of  the  widow,  if  tbe  dangbter 
ahoold  be  then  living  and  should  have  no 
child  then  livings  the  trustees  fibouid  pay  her 
a  farther  annuity  sf  500/.^  that  if  the  testator's 
daoghter  ahoiiM  have  a  child  living  at  Ihe 
death  of  the  widow  the  two  annuities  of  6002. 
sbould  cease,  and  the  trustees  raise,  and  invest 
20,0001.  and  pay  the  dividends  lo  tho  dauffbler 
for  her  life  with  vcmainder  to  her  ehildiren ; 
tbat  &e  inisteea  should  also  pa^  bfiOOl^  to 
gnch  person  or  persons  aa  the  wulow  should 
hF  will  appoint,  and  tbat  the  widow  should 


property 


also  have  power  to  dispose  of  1,000/.,  either  bjr 
gift  in  her  lifetime  or  by  will,  among  her  threor. 
co-trustees  in  such  proportions  as  she  should 
think  fit ;  and  the  testator  named  certain  per* 
sons  as  residuary  legatees.  There  being  a  de* 
ficiency  of  assets  to  pay  the  two  annuities  of 
500/.,  and  also  the  legacies  of  5,000/.  and 
1,000/. :  Held,  that  the  annuities  were  not  en- 
tided  to  priority  over  the  legacies,  the  terms  of 
the  will  uSosimg  no  prooi  that  the  testator  in- 
tended  there  sluiuld  be  such  priority:  Held, 
also,  that  the  annuities  were  not  payable  out  ci 
the  corpus  of  the  testator's  estate. 

The  cases  of  LeuAn  v.  Leiotn,  2  Ves.  415, 
and  Blower  v.  Morret,  2  Ves.  420,  observed 
upon,  MUler  v.  Huddlestone,  3  M'N.  &  G. 
513. 

Cases  cited  in  tbe  judgrment:  Beeston  ▼.  Bootb, 
4  Madd.  161  ;  Crowder  v.  Clowes,  2  Ves.  J. 
449. 

2.  Legacies.  —  A>  bequeathed 
amounting  to  1,279/.  to  B. 
B.,  after  referring  to  the  will  of  A.,  and 
that  he  was  desirous  of  making  the  following 
legacies  to  A.'s  relatwns,  bequeathed  to  them 
legacies  amounting  to  2,800/.;  and  proceeded, 
^-but  if  the  property  "I  became  entitled  to 
under  the  will  of  A,  should  fall  short 
and  be  deficient  in  paying  such  legacies,  my 
desire  is,  that  500/.  out  of  an^  other  part  of 
my  personal  estate  shall  be  paid  and  applied 
for  that  purpose:"  Held,  tbat  the  legacies^ 
though  nominally  amounting  to  2,800/.,  were 
limited  to  1,279/.  plus  600/.,  and  that  they 
must  therefore  abate.  Bead  v.  Strangways,  14 
Beav.  139. 

ANNUITIBS. 

1.  For  life.^Perpetual.'-^A  testator,  by  his 
will  gave  an  annuity  m  the  following  terms:—*'  I 
give,  devise,  and  bequeath  unto  my  son,  E.  C. 
Yates,  one  clear  annuity  of  100/.  per  annum,  for 
and  during  his  natural  life,  and  snould  he  die,  a 
child  1^  surviving,  I  continue  the  same  an- 
nuity for  such  child's  use  and  benefit,  to  ha 
paid  to  his  or  her  mother ; "  and  after  making 
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ri  of  legacin  and  anmntiet,  he  de- 
bequMthed  the  reaidne  of  hk  estate 
nd  and  penonal  or  mixed  aa  trust  to  keep  up 
his  plantations  in  the  West  Indies,  in  the  next 
place  to  pay,  satisfy,  and  discharge  the  several 
legacies  and  annuities  before  given,  and  to 
a^y  the  residue  for  the  benefit  of  his  wife  and 
his  other  children :  HeU  that  the  daughter  of 
£.  C.  Yates  was,  on  the  death  of  her  father, 
entitled,  not  to  a  perpetual  annuity,  but  to  an 
annuitv  during  her  life  only* 

Held,  also,  that  the  direction  to  pay  the  an- 
■nity  to  the  mother  did  not  ahow  tnat  the  an- 
nuity was  to  be  confined  to  the  minority  of 
the  child  of  E.  C.  Yates.     Yatt$  v.  Maddan,  3 
M'N.  &  6.  532. 
Caiee cited  in  the  judgment:  Stokes  v.  Heron, 
IS  CI.  &  Fin.  161 ;  Robinson  t.  Hunt,  4  Beev. 
450 ;  Hedges  v.  Harpur,  9  Bear.  479 ;  I  noes 
V.  Mitchell,  6  Ves.  464;  9  Ves.  tlS;  Seveiy 
T.  Dyer,  1  Amb,  140  ;  Dick.  169. 

2.  When  given  by  will  for  life  oa/y.— The  ge- 
neral rule  is,  that  where  an  annuity  is  given  to 
a  person  by  will  (the  will  also  creating  the 
annuity),  the  annuitant  takes  it  for  life  only. 

The  decision  of  Lord  Cottenham  in  Blewitt 
T.  Roberts  (Cr.  &  P.  274),  doubted.  Yates  ▼. 
MMddan,  3  M'N.  &  G.  532. 

CONDITION, 

1.  Caaao^  5e  annexed  to  absoluie  gift. — 
Where  a  money  fund  is  gi?en  to  a  person  ab- 
aolutely,  a  condition  cannot  be  annexed  to  the 
ffift  that  so  much  as  he  shall  not  dispose  of 
ihaU  go  over  to  another  person.  IVatkins  v. 
WUliams,  3  M'N.  &  G.  622 ;  Uaverd  r.  Ckurck, 
ib. 

Cases  eited  in  the  jodgment :  Rosa  v.  Ross,  1 
J.  &  W.  154;  Boarn  t.  Gibba,  1  Ruaa.  A,  M. 
€14;  Cuthbert  v.  Furrier,  Jacob,  415  ;  Green 
T.  Harvey,  1  Hare,  431  ;  Byng  v.  Lord  Straf- 
ford, 5  BeaF.  567;  Doe  dem.  Steveoaon  v. 
Glover,  1  C.  B.  448  ;  Doe  dem.  Martin,  4 
T.R.39. 

2.  Against  marriage.  — Validity. — Keeping 
tomb  in  repair.  —  A  testator,  by  his  will, 
directed  that  his  residuary  personal  and  real 
estate  should  be  sold,  and  the  proceeds 
vested  in  some  Go^femment  annuity  for  the 
benefit  of  his  wife,  L.  Lloyd,  and  of  -4.,  for 
their  joint  lives,  and  at  the  death  of  either  of 
them  her  share  to  go  to  the  survivor;  "and 
in  case  either  L.  Lloyd  or  A.  should  marry  or 
to  live  in  a  state  of  adultery,  then  her  share 
ahall  pass  to  the  other,  the  same  as  if  death 
had  taken  place;  and  should  L.  Lloyd  and  A, 
both  marry,  then  their  shares  and  interest  shall 
pass  to  my  nephew  H.  in  case  L.  Lloyd  and 
A.  fails  in  fulfilling  the  conditions  of  this  my 
will."  And  he  directed  L.  Lloyd  and  A,,  out 
of  the  annuities  they  received,  to  keep  in  good 
and  sound  repair  a  certain  tomb  and  vault  be- 
longing to  him,  and  to  paint  it,  '*  and  in  default 
or  failure  they  shall  lose  and  forfeit  their  claims 
to  the  annuities,  and  any  person  hereafter  that 
shall  receive  the  annuities  shall  be  bound  to 
perform  the  same  conditions." 

Held,  thaty  as  between  L.  Lloyd,  the  widow. 


and  A.,  the  gift  over  to  A,  upon  L.  Lloyd  mar- 
lying  was  good;  boitbe  conditioB  i^[ii]Nti. 
marrying  was  Toid ;  that  the  gift  over  in  the 
case  of  both  marnring  was  void ;  and  that  the 
condition  annexea  to  the  gift  of  the  ananities 
to  L.  Lloyd  and  A.  to  kwp  his  tomb  in  re- 
pair was  good.  Uoyd  t.  IJayd^  2  Sim.  N.  S, 
255. 

COKBTBUCTION. 

1.  Ahsolnte  interest, — ^A  testator  bequesthed 
his  residuary  personal  estate  (after  a  life  id- 
terest),  to  his  grandson  to  and  for  his  own  use; 
but,  if  he  shomd  die  under  21,  without  kaving 
lawful  issue,  or  if  he  should  attain  21  and  du 
without  leaving  issue,  and  without  having  dis- 
posed of  the  same  by  his  will,  or  othenrise, 
then  over :  Held,  upon  the  construction  of  the 
whole  will,  that  in  tne  event  (which  happened), 
of  the  grandson  attaining  21,  he  took  an  abso- 
lute interest.  In  re  Talden,  ta  re  Baket^t 
Trusts,  1  De  G.  M'N.  8c  G.  53. 

Caaes  cited  :  Roaa  v.  Roaa,  1  J.&  W.154;  At- 
torney-General V.  Hall,  ib.  158,  n.;  Robinion 
V.  Duagate,  t  Vem.  181 ;  Cuthbert  v.  Parri«r, 
Jacob,  415  ;  Grey  v.  MonUgue,  t  Eden,  f05 ; 
6Bro.P.C.429. 

2.  Gift  of  whatever  remains  not  too  indefsitt, 
— A  testator  directed  his  debts  and  faneral  ex- 
penses to  be  paid,  and  gave  to  his  wife  all  hii 
estate,  effects,  goods,  chattels,  houses,  lands, 
moneys,  securities  for  money,  doe  or  growiog 
due,  every  matter  and  thing  whatsoever,  and 
wheresoever  the  same  might  be  at  the  time  of  lui 
decease,  for  her  sole  aeparate  use  and  benefit; 
and  he  further  directed,  thnt,  at  her  decseie, 
whatever  remained  of  h»  estate  and  effects 
should  go  to  and  be  equally  divided,  share  and 
share  ahke,  among  certain  specified  personi ,  or 
such  of  them  as  should  then  be  livmg :  HeU, 
that  there  was  a  substantial  gift  after  the 
widow's  death.  Constable  v.  Bull,  3  De  G.  & 
S.  411. 

3.  Husbands  qf  my  said  daughters.—Nomi' 
natim. — Testatrix  gave  legacies  to  her  son, 
John  Bryan ;  and  to  her  daughters,  Ann,  the 
wife  of  James  Winson ;  Harriet,  the  wife  of 
William  Damborough;  and  Mary,  the  wife  of 
William  Dadley;  and  she  gave  her  stock  m 
the  bank  to  her  said  daughter  Mary  Dadky, 
for  life,  and  after  her  death,  to  be  equally  di- 
vided between  the  hu^ands  of  her  said  dasgk^ 
ters  and  her  son,  or  such  of  them  as  might  be 
living  at  Mary  Dadley^s  decease.  All  the  hos- 
bands  named  in  the  will  survived  the  testatrix; 
but  William  Damborough  was  the  only  one 
of  them  who  survived  Mary  Dadley.  Ann 
Winson,  however,  married  a  second  time,  sod 
her  second  husband  was  living  at  Marf 
Dadley's  death,  and  he  clumed  a  share  of  the 
stock.  But  the  Court  held,  that  by  the  words 
"the  husbands  of  my  said  daughters,"  the 
testatrix  meant  their  husbands  whom  she  hsd 
named:  and,  therefore,  that  William  Dam- 
boron^  was  exclusively  entitled  to  the  stock. 
In  re  Bryants  Trust,  Exparie  Damborougk,  3 
Sim.  N.  S.  103. 

[7h  be  continued.'} 
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COUNTY  COURTS  PROCEEDINGS 
ACT. 

SCALE  OP  COSTS  AND  RBGISTSR   OP  JUDG- 
MENTS. 

The  Act  of  last  Session  (15  &  16  Vict. 
c.54),i  which  appears  amongst  the  Statutes 
nnder  the  erroneous  title  of  the  "  County 
Courts  Further  Extension  "  Act ;  hut  which 
the  preamhle,  with  more  show  of  correct- 
ness, describes  as  an  Act  "  further  to  facili- 
tate and  arrange  proceedings  in  the  County 
Courts,"  has  been  heretofore  commented 
upoa  chiefly  with  reference  to  the  section 
which  interferes  with  the  rights  of  attorneys 
to  appear  in  those  Courts  by  their  agents, — 
a  provision,  as  our  readers  wiU  remember, 
hastily  and  unfairly  introduced  at  the  last 
8tage.s 

The  Act  contains  several  other  provisions 
not  unworthy  of  consideration,  to  some  of 
which  it  is  now  proposed  to  durect  attention. 
In  the  first  place,  it  is  intended  that  ^ve  of 
the  County  Court  Judges  shall  "frame  a 
scale  of  costs  and  charges  to  be  allowed  as 
between  attorney  and  dient  and  as  between 
party  and  partv,"  which,  upon  being  ap. 
proved  of  by  three  or  more  of  the  Judges 
of  the  Superior  Courts,  is  to  be  in  force  in 
every  County  Court,  and  to  govern  the  tax- 
ation of  all  costs.  It  is  also  expressly  pro- 
vided, that  in  no  case  upon  the  taxation  of 
costs  between  attorney  and  client,  shall  any 
chaiges  be  allowed  not  sanctioned  by  the 
«cale,  unless  the  clerk  of  the  Court  (who  is 
the  taxing  o£Soer)  is  satisfied  by  writing 
**iu2n-  the  hand  of  the  client  that  he  has 
«eed  to  pay  such  further  charges.  It  is 
««o  nnwided,  that  "  no  attorney  shall  have 
•nght  to  recover  at  kw  from  his  client 


^^"Ptgd  without  abridgment,  ante,  p.  194. 
171        ^^'•^'^"■thms  an  this  clause,  axte,  p. 
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any  costs  or  charges  not  allowed  on  taxa- 
tion." 

By  this  provision  an  additional,  and  as 
it  seems  to  us,  an  unnecessary  and  embar- 
rassing restriction  is  imposed  upon  an  at- 
torney, who  cannot  safely  take  directions 
from  his  client  upon  any  matter  occurring 
in  the  conduct  of  a  suit  and  involving  the 
smallest  expense,  not  provided  for  in  the 
ordinary  scale  of  costs,  without  having  such 
directions  under  the  hand  of  the  client. 

A  greater  grievance,  however,  and  one  we 
have  some  reason  to  believe,  severely  felt  by 
the^  suitors  of  the  County  Courts,  is  the 
unlimited  discretion  vested  in  the  Judges, 
of  granting  or  withholding  costs,  and  the 
capricious  manner  in  which  this  discretion 
is  exercised.  Assuming  it  to  be  expedient 
that  the  scale  of  costs  should  be  framed 
upon  the  lowest  standard  and  in  the  most 
niggardly  spirit,  we  are  at  a  loss  to  conceive 
why  in  the  County  Courts,  any  more  than 
in  the  Superior  Courts,  the  successful  party 
should  not  be  entitled  to  his  costs  ?  In  the 
County  Courts,  however,  all  the  costs  are 
paid  by  or  apportioned  between  the  parties, 
"as  the  Judge  shall  think  fit."8  If  the 
plaintiff  be  nonsuit  or  judgment  given  for 
the  defendant,  the  Judge  may  award  to  the 
defendant  by  way  of  costs,  such  sum  as  m 
his  discretion  he  shall  think  fit;^  and  in 
every  case  "  the  expense  of  employing  a 
barrister  or  an  attorney  by  either  plaintiff 
or  defendant  shall  not  be  allowed  on  taxa* 
tion  of  costs,  unless  by  order  of  the  Judge."^ 

Those  who  imadne  that  the  allowance  of 
costs  may  be  safely  left  to  the  individual 
discretion  of  the  sixty  gentlemen  who  pre* 
side  as  Judges  of  the  County  Courts  should 


»  9  &  10  Vict.  c.  95,  6.  88. 
*  9  &  10  Vict.  c.  96,  8.  79. 
»  9  &  10  Vict.  c.  96,  6.  91,  and  13  &  14 
Vict.e.  61,6.  6. 
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inquire  how  the  system  works  in  those  tri- 
bunals. Lord  Eldon  was  wont  to  say  that 
*' unlimited  discretion  is  unknown  to  the 
law;"  but  the  rules  upon  which  County 
Court  Judges  determine,  whether  profes- 
sional costs  should  be  refused  or  allowed, 
prove  that  discretion  may  be  so  extensiye 
as  to  render  it  impossible  to  define  its  limits. 
The  laxity  of  practice  which  prevails  on  this 
subject,  and  the  hardship  to  which  indvidual 
suitors  are  subjected  by  eccentric  decisions, 
afford  an  additional  illustration  of  the  dan- 
ger which  arises  from  permitting  Judges — 
even  if  they  were  the  most  able  and  ex- 
perienced— to  improvise  the  law  and  usurp 
the  functions  of  the  Legislature. 

The  County  Court  Extension  Act,  13  & 
14  Vict.  c.  61,  s.  13,  provided,  that  a  plain- 
tiff bringing  an  action  in  the  Superior 
Courts  and  recovering  less  than  20/.  in 
actions  of  contract,  or  5/.  in  actions  of 
tort,  may  recover  his  costs  if  he  could 
satisfy  the  Court  in  which  the  action  was 
brought,  or  a  Judge,  that  the  action  was 
broueht  for  a  cause  in  which  concurrent 
jurisdiction  is  given  to  the  Superior  Courts, 
or  where  no  plaint  could  have  been  entered 
in  the  County  Court,  or  where  the  cause 
was  removed  by  certiorari  from  the  County 
Court.  It  was  found  in  practice,  that  in 
other  cases  besides  those  enumerated,  a 
plaintiff  not  entitled  to  recover  more  than 
20/.,  ought  not  to  be  compelled  to  sue  in 
the  County  Courts,  and  therefore  by  the 
4th  section  of  the  Act  now  under  considera- 
tion, the  13th  section  of  the  13  &  14  Vict. 
c.  61,  is  repealed,  and,  in  addition  to  the 
three  classes  of  cases  enumerated  in  that 
section,  power  is  given  to  the  Court,  or  a 
Judge  at  Chambers,  if  satisfied  that  there 
was  sufficient  reason  for  bringing  his  action 
in  the  Superior  Courts,  to  order  that  the 
plaintiff  snould  recover  his  costs.  So  far 
the  law  may  be  said  to  be  improved  aud 
injustice  prevented,  but,  as  repeatedly  sug- 
gested, the  real  remedy  is  to  give  the  plain- 
tiff in  all  cases  the  option  to  sue  in  the 
Superior  Court  or  in  the  County  Court,  re- 
ducing the  expense  of  suing  in  the  former 
to  the  smallest  practicable  amount. 

The  only  remaining  provision  of  a  novel 
character  in  the  late  Act,  in  which  tlie 
general  public  can  be  said  to  be  interested, 
18  that  (to  be  found  at  section  18)  autho- 
rising the  establishment  of  a  registry  of 
judgments  for  10/.  and  upwards  entered  in 
the  County  Courts.  The  utility  of  a  regis- 
ter of  County  Court  Judgments  must  ne 


part  of  the  Act  into  effect,  and  which  are 
left  altogether  to  the  Commissioners  of  her 
Majesty  s  Treasury.     Not  only  is  the  place 
where  judgments  are  to  be  registered,  the 
regulations  under  which  inspection  is  to  be 
allowed,  the  fees  to  be  taken  for  inspection, 
and  the  application  of  those  fees,  left  to  the 
Treasury,  but  the  mode  in  which  the  entry 
is  to  be  made  is  also  left  to  the  discretion 
of  the  Treasury,  without  any  provision  in- 
dicating whose  duty  it  is  to  cause  the  eutry 
to  be  made,  or  what  consequences  are  to 
follow  from  omitting  to  make  such  entry, 
or  making  it  imperfectly   or  incorrectly. 
The  Legislature  has  thought  fit  to  declare 
its  intentions  on  this  subject,  only  by  enact- 
ing, that  a  registry  shall  be  formed  "in 
such   manner,   in  such  place,   and  under 
such  regulations,"  as  tlie   Commissioners 
of  the  Treasury  shall  appoint.     As  carte 
blanche  is  thus  given  to  her  Majesty's  Com- 
missioners, it  is  to  be  hoped  they  will  consult 
competent  persons,  possessing  practicalkno  v- 
ledge  of  the  working  of  the  numerous  Acts 
now  in  force  requiring  the  registration  of 
judgments,  before  they  adopt  a  scheme  by 
which  additional  expense  would  be  thrown 
on  clients  and  increased  responsibility  on 
their  solicitors,  without  any  corresponding 
benefit  to  the  public. 


NEW  STATUTES  EFFECTING  ALTE> 
KATIONS  IN  THE  LAW. 

COMMON   LAW   PROCEDURE. 

1.5  &  16  Vict.  c.  76. 

Commencement  of  Act ;  s.  1 . 

Writs  for  commencement  of  actions. 

Personal  actions  when  defendant  resides 
within  the  jurisdiction,  to  be  commenced  by 
writ  of  summons  in  Form  No.  1  of  Sche- 
dule (A)  ;  s.  2. 

No  form  or  cause  of  action  to  be  men- 
tioned  in  writ ;  s.  3. 

Writ  to  state  names  of  all  defendants, 
and  for  only  one  action ;  s.  4. 

Writ  to  be  dated  of  day  of  issuing,  and 
tested  in  name  of  chief  or  senior  Judge ; 
s.  5.*  •    ■'    

Writ  to  be  indorsed  with  name  and  abode 
of  attorney,  or  a  memorandum  that  writ  has 
been  sued  b}'  plaintiff  in  person  ;  s.  ff. 

Attorney,  on  demand,  to  declare  whether 
writ  issued  by  his  authority,  and  to  declare 
name  aud  abode  of  his  client,  if  ordered.  If 
writ  issued  without  authority  of  attorney, 
proceedings  to  be  stayed  i  s.  7* 

Indorsement  of  debt  and  costs  un  writ 


cessarily  depend,  in  a  considerable  degree,  I 

upon  the  regulations  made  for  carrying  tills  J  and  copy  of  writ  for  a.  debt,  with  notice 
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an 


that  proceedings  will  be  stayed  on  payment 
within  four  days ;  s.  8. 

Concurrent,  writs  may  be  issued ;  s.  9. 

From  commencement  of  this  Act  certain 
provisions  of  2  Wm.  4,  c.  39,  repealed ; 
s.  10. 

Renewal  of  writs  of  summons  to  save  the 
Statute  of  Limitation,  and  for  other  pur- 
poses; s.  11. 

Renewal  of  writs  issaed  before  this  Act ; 
8.  12. 

Production  of  renewed  writ  evidence  of 
commencement  of  action ;  s;  13. 

Writ  fliay  be  served  in  any  county ;  s.  14. 

Indorsement  of  service  to  be  made ;  s.  1 5. 

As  to  service  of  writ  on  corporation  and 
inhabitants  of  hundreds  and  towns  ;  s.  16. 

Proceedings  where  personal  service  can- 
not be  effected,  but  defendant  knows  of  the 
writ,  and  evades  service ;  s.  1 7. 

As  to  actions  a^nst  British  subjects 
residing  out  of  the  jurisdiction  of  Superior 
Courts;  s.  18. 

As  to  actions  against  foreigners  residing 
oat  of  the  jurisdiction  of  Superior  Courts ; 
s.  19. 

Omission  to  insert  or  indorse  matters  in 
or  on  writ  not  to  nullify  it ;  s.  20. 

Substitution  by  mistake  or  inadvertence 
of  one  form  of  writ  for  another  may  be  by 
Judge  vrithout  costs ;  s.  21. 

Writs  for  service  within  and  without  ju- 
risdiction may  be  concurrent,  and  vicevered; 
s.  22. 

Affidavits  in  certain  cases  may  be  sworn 
before  a  consul ;  s.  23. 

Distringas  to  compel  appearance  or  to 
proceed  to  outlawry  abolished ;  s.  24. 

Special  indorsement  of  the  particulars  of 
debts  or  liquidated  demands  may  be  made 
on  the  writ.  Special  indorsement  to  stand 
for  particulars  of  demand  ;  s.  25. 

Appearance,  and  proceedings  in  default 
of  appearaneei 

Appearance  according  to  provisions  of 
Acts  of  12  Geo.  1,  c.  29,  and  2  Wm.  -4,  c. 
39,  abolished ;  s.  26. 

Final  judgment  upon  writs  specially  in- 
dorsed in  default  of  appearance ;  s.  27- 

Judgment  for  non-appearance  where  the 
writ  is  not  indorsed  in  the  special  form  ;  s. 
28. 

Appearance  to  be  entered  at  any  time  be- 
fore judgment ;  s.  29. 

Appearance  by  the  defendant  in  person 
to  give  an  address  at  which  proceedings  may 
be  served ;  s.  30. 

Mode  of  appearance  to  writ  of  summons ; 
a.  31. 

Proceedings  mentioned  in  writ  or  notice 
may  be  had  and  taken ;  s.  32. 


Proceedings  where  only  some  of  the  de- 
fendants appear  to  a  writ  specially  endorsed; 
s.  33. 

Joinder  of  parties, 

Non-jomder  and  mis-joinder  of  plaintiffs 
may  be  amended  before  trial ;  s.  34. 

Non-joinder  and  mis-joinder  of  plaintifis 
may  be  amended  at  the  trial,  as  in  cases  of 
amendments  of  variances  under  3  &  4  Wm. 
4,  c.  42 ;  s.  35. 

Upon  notice  or  plea  of  non-joinder  of 
plamtiffs,  proceedings  may  be  amended ;  s. 
36. 

Mis-joinder  of  defendants  maybe  amended 
before  or  at  trial ;  s.  37« 

Upon  plea  in  abatement  for  non-joinder  of 
defendants,  proceedings  may  be  amended ; 

38. 

Prorision  in  the  case  of  subsequent  pro- 
ceedings, against  the  persons  named  m  a 
plea  in  abatement  for  non-joinder  of  defend- 
ants ;  s.  39* 

Joinder  of  clfums  by  husband  and  wife 
with  claims  in  right  of  husband ;  s.  40. 

Joinder  ofcaueee  of  action. 

Different  causes  of  action  may  be  joined^ 
but  separate  trials  may  be  ordered  ;  s.  41. 

Questions  by  consent  without  pleading^ 

Questions  of  fact  may,  after  writ  issued, 
by  consent  and  leave  of  a  Judge,  be  raised 
without  pleadings ;  s.  42. 

Agreement  may  be  entered  into  for  the 
payment  of  money  and  costs  according  to 
the  result  of  the  issue  ;  s.  43. 

Judgment  to  be  entered  according  to  the 
agreement,  and  execution  issued  forthwith, 
unless  stayed ;  s.  44. 

Proceedings  upon  issue  may  be  recorded; 
s.  45. 

Questions  of  law  may  be  raised  after  writ 
issued,  by  consent,  &c.,  without  pleading ; 
s.  46. 

Agreement  as  to  payment  of  money  and 
costs,  according  to  judgment  upon  spedal 
case ;  s.  47. 

Costs  to  follow  the  event,  unless  other- 
wise agreed ;  s.  48. 

Pleadings  in  general. 

Fictitious  and  needless  averments  not  to 
be  made ;  s.  49. 

Judgment  upon  demurrer  to  be  given  ac» 
cording  to  the  very  right  of  the  cause ;  s. 
50. 

Objections  by  way  of  special  demurrer 
taken  away  ;  s.  51. 

Pleadings  framed  to  embarrass  may  be 
struck  out  or  amended ;  s.  52. 

Four  days'  notice  substituted  for  rule  to 
declare,  reply,  or  rejoin ;  s.  53. 

Pleadings  to  be  dated  and  entered  as  of 

X  2 


^2 


New  SHOuies  Meeting  AlteraHona  in  the  Law, 


iime  of  pleading,  unless  order  to  the  con- 
trary ;  8.  54. 

Profert  and  oyer  abolished  ;  s.  55. 

Document  may  be  set  forth,  and  be  con- 
sidered a  part  of  the  pleading  in  which  it  is 
.Aet  forth;  s.'56. 

Performance  of  conditions  precedent  may 
be  averred  generally ;  s.  57. 

Declaration, 

Plaintiff  to  declare  within  a  year ;  s.  58. 

Forms  of  commencemeiit,  &c.,  of  decla^ 
ration ;  s.  59. 

Commencement  of  declaration  after  plea 
of  non-joinder ;  s.  60. 

Declaration  for  libel  or  slander ;  s.  61. 

!Pleas  and  subsequent  Pleadings, 

Bules  to  plead  and  demand  of  plea  abo- 
lished ;  s.  62. 

Time  for  pleading,  where  defendant  is 
within  jurisdiction,  to  be  eight  days ;  s.  63. 

Express  colour  abolished ;  s.  64. 

Special  traverses  abolished  ;  s.  65. 

Formal  commencement  and  prayer  of 
judgment  unnecessary ;  s.  66. 

Commencement  of  plea  ;  s.  67. 

Plea  of  matter  subsequent  to  action; 
s.  68. 

Plea  j9«t>  darrein  continuance,  when  and 
how  to  be  pleaded  ;  s.  69. 

Payment  into  Court  in  certain  actions ; 
8.70. 

Payment  into  Court  how  pleaded ;  s.  71. 

No  order  to  pay  money  into  Court ;  s. 
72. 

Proceeding  by  plaintiff  after  payment 
into  Court ;  s.  73. 

Pleas  to  actions  partaking  both  of  breach 
of  contract  and  wrong ;  s.  74. 

Payment,  set«off,  and  other  pleadings 
which  can  be  construed  distributively  shall 
1)6  so  construed;  s.  75. 

Traverse  of  the  declaration  ;  s.  76. 

Traverse  of  plea  or  subsequent  pleading 
of  defendant ;  s.  77. 

Traverse  of  rephcation  or  subsequent 
pleading  of  the  plaintiff;  s.  78. 

Joinder  of  issue ;  s.  79. 

As  to  pleading  and  demurring  together ; 

80. 

Several  matters  may  be  pleaded  at  any 
stage  of  the  pleadings ;  s.  81. 

Judge's  order  to  plead  several  matters 
luffident ;  s.  82. 

Objections  to  pleadings  to  be  heard  on 
summons  to  plead  several  matters ;  s.  83. 

Certain  pleas  may  be  pleaded  together 
without  leave  ;  s.  84. 

Signature  of  counsel ;  s.  85. 

For  pleading  several  matters  without 
'eave, judgment  may  be  signed ;  s.  86. 


One  new  aasignmeiit  only  allowed  inn- 
spect  of  the  same  cause  of  action ;  s.  87. 

Heas  not  to  be  repeated ;  s.  88. 

Form  of  demurrer  and  joinder  in  de- 
murrer; s.  89. 

Time  for  pleading  after  amendment; 
s.  90. 

Examples  of  pleading. 

Forms  in  Schedule  may  be  adopted; 
s.  91. 

Judgment  by  default  and  aseertaxmg 
amount  to  be  recovered. 

Rule  to  compute  abolished  ;  s.  92. 

Judgment  by  default  for  Hquidated  de- 
mands final ;  s.  93. 

Inquiry  of  damages  may  be  directed  to 
take  place  before  the  Master ;  s.  94. 

Judgment  for  money  demands  witbont 
distinction  between  debt  and  damages; 
s.  95. 

Saving  as  to  certain  provisions  of  8  &  9 
Wra.  3,  c.  1.1,  as  to  Breaches  ;  s.  96. 

Notice  of  trials  inquiry,  and  counter' 
mand. 

Time  for  notice  of  trial  and  mquiiy; 
8.97. 

Notice  of  countermand  ;  s.  98. 

Costs  of  the  day ;  s.  99. 

Judgment  for  not  proceeding  to  trial. 

Statute  14  Geo.  2,  c.  17,  as  to  judgment 
in  case  of  nonsuit  repealed  ;  s.  100. 

Proceeding  where  plaintiff  neglects  to 
bring  on  the  cause  to  be  tried  :  s.  101. 

Nisi  Prius  record. 

Nisi  Prius  Record  not  to  be  sealed  or 
passed;  s.  102. 

Trials  in  Counties  Palatine ;  s.  103. 

Jury  and  jury  process. 

Jury  process  abolished  ;  s.  104. 

Precept  by  Judges  of  assize  to  summon 
jurors  for  civil  as  well  as  criminal  trials ;  s. 
105. 

A  printed  panel  to  be  prepared,  and  an- 
nexed to  the  record ;  s.  106. 

Sheriffs  of  London  and  Middlesex  to 
summon  common  jurors,  and  prepare  Ji 
panel,  to  be  annexed  to  the  record ;  s.  107* 

Special  jurors,  not  exceeding  48  in  num- 
ber, to  be  summoned  to  try  all  special  jmj 
causes  at  assizes  ;  s.  108. 

Mode  of  obtaining  a  special  jury  in  comitiy 
causes ;  s.  109. 

Special  juries  in  London  and  Middlesex) 
how  struck;  s.  110. 

Remedy  for  delay  by  notice  of  trial  by 
special  jury;  s.  111. 

Notice  to  sheriff  of  trial  by  special  juiy  > 
8.  112. 

If  snedal  jury  not  summoned,  caase  to 
be  trieu  by  a  commonjuiy  j  &  113. 
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Tiew  to  be  by  rule  witihoat  writ ;  s.  1 14. 

Proceedings  before  jnron  so  returned 
same  as  before  tins  Act ;  s.  1 15. 

Defendant's  right  to  try^  upon  default  of 
the  plainti£P,  preserred;  s.  116. 

AdnMsion  of  doettments. 

Admission  of  documents ;  s.  117. 

Proof  of  admissions ;  s.  1 18. 

Proof  of  notice  to  produce ;  s.  1 19. 

Execution, 

£xeeutioQ  lifter  trial ;  s.  120. 

Ground  writs  abolished ;  s.  121. 

Writs  in  Counties  Palatine  to  be  directed 
tothesjheriff;  s.  122. 

Expenses  of  execution  ;  s.  123. 

Writs  of  execution  to  remain  in  force  for 
one  year  and  to  be  renewed  if  necessary ;  s. 
124. 

Production  of  renewed  writs^  evidence  of 
renewal;  s.  125. 

Sheriff  or  gaoler  may  £scharge  prisoner 
by  avtifaority  of  attorney  in  the  cause ;  s. 
126.  ... 

Pft)ceedings  for  charging  in  execution  a 
person  already  in  prison  of  the  Court ;  s. 
127. 

Proceedings  to  revive. 

Execution  in  six  years  without  rerival ; 
8.128. 

Judgment  to  be  revived  by  writ  or  with 
leave  of  Court,  or  Judge,  by  suggestion ;  s. 
129. 

Proceedings  upon  application  for  sugges- 
tion to  revive  judgment ;  s.  130. 

Writ  of  revivor,  and  proceedings  thereon ; 
8.  131. 

Writs  of  scire- facias  in  other  cases  to 
be  tested,  directed,  and  proceeded  upon  in 
Ske  manner;  s.  132. 

Appearmce  to  writ  of  revivor ;  s.  133. 

As  to  issue  of  writ  of  revivor  upon  judg- 
ment more  than  10  years  old  ;  s.  134. 

Death,  marriage,  and  bankruptcy. 

Action  not  to  abate  by  death  ;  135. 

Proceedings  in  case  of  death  of  one  or 
more  of  aeveral  plaintiffs  or  defendants; 
8.  136. 

Proceeding  in  case  of  sole  plaintiff; 
s.137. 

IVoceeding  upon  death  of  sole  or  sole 
surviving  defendant ;  s.  138. 

Death  between  verdict  and  judgment; 
8.  139. 

Proceedings  in  case  of  deatSi  after  inter- 
locutory, and  before  final  judgment ;  s.  140. 

Marriage  not  to  abate  action;  s.  141. 

Bankruptcy  and  insolvency  of  planitiffy 
when  not  to  abate  action ;  s.  14^. 

jhrest  of  judgment  and  judgment  non 
obstante  veredicto. 


Upon  motion  in  arrest  of  judgment,  pur- 
suant to  1  Wm.  4,  c.  7,  or  for  judgment 
non  obstante  veredicto,  omitted  facts  may 
by  leave  of  the  Court  be  suggested ;  s.  143. 

Judgment  to  follow  result  of  suggestion ; 
s.  144. 

Costs  of  abortive  issues  ;  s.  145. 

Error. 

Error  to  be  brought  within  six  years; 
8. 146. 

Proviso  for  disabilities  ;  s.  147. 

Writ  of  error  abolished ;  s.  148. 

Error  in  law  how  brought ;  s.  149. 

Error  not  supersedeas  till  service  of  the 
copy  of  the  note  and  grounds  of  error; 
s.  150. 

Bail  in  error  ;  s.  151. 

Suggestion  instead  of  assignment  of  and 
joinder  in  error  ;  s.  152. 

Roll  to  be  made  up  and  suggestion  en- 
tered by  plaintiff  in  error  ;  s.  153. 

Error  brought  by  one  of  several  persons 
against  whom  judgment  has  been  given; 
s.  154. 

Judgment  Roll  to  be  brought  into  Court 
instead  of  transcript;  s.  155. 

Jurisdiction  of  Courts  of  Error  over  the 
proceedings;  s.  156. 

Court  of  Error  to  have  like  powers  with 
Court  below;  s.  157. 

Proceedings  in  error  in  fact ;  s.  158. 

Plaintiff  may  discontinue  proceedings  in 
error;  s.  159. 

Defendant  may  confess  error,  and  con- 
sent to  reversal  of  judgment ;  s.  160. 

Death  of  plaintiff  in  error  no  abatement ; 
s.  161. 

Providing  for  death  of  one  of  several 
plaintiffs  in  error ;  8.162. 

Proceedings  upon  death  of  sole  plaintiff 
or  of  all  the  plaintiffs  in  error  ;  s.  163. 

Death  of  defendant  in  error  no  abate- 
ment; s.  164. 

Proceefings  upon  death  of  one  of  several 
defendants  in  error ;  s.  165. 

Proceedings  upon  death  of  sole  defendant 
or  of  dl  the  defendants  in  error ;  s.  166.^ 

Marriage  not  to  abate  proceedings  in 
error;  s.  167. 

Ejectment. 

Ejectment  to  be  brought  by  writ ;  s.  168. 

Form  and  duration  of  writ  of  ejectment ; 
s.  169. 

Service  of  writ  of  ejectment ;  s.  170. 

Appearance  of  persons  named  in  tlie 
writ;  8.  171. 

Appearance  of  persons  not  named ;  3. 
172. 

Appearanoe  wid  defence  by  laadlord;  is» 
178. 
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Notice  to  defend  for  part  only ;  s.  174. 

Want  of  certainty  cured  by  particolArs ; 
s.  175. 

Defence  by  persons  not  in  possession ;  s. 
176. 

Judgment  for  default  of  appearance  or 
defence;  s.  177. 

Issue  how  made  up ;  s.  1 78. 

Special  case  may  be  stated ;  s.  179. 

Trial  of  issue;  s.  180. 

Verdict  when  title  appears  to  baye  ex- 
pired before  trial ;  s.  181. 

Trial  maybe  ordered  to  take  place  in  any 
county ;  s.  182. 

Non-appearance  at  trial ;  s.  183. 

Specifll  yerdicty  and  bill  of  exceptions; 
8.  184. 

Judgment  upon  finding  for  claimant ;  s. 
185. 

Judgment  upon  finding  for  defendant; 
s.  186. 

Execution  for  recoreiy  of  possession  and 
costs  may  be  joint  or  separate  ;  s.  187* 

Defence  by  joint  tenants,  tenants  in  com- 
mon, or  coparcener ;  s.  188. 

Trial  and  judgment  in  ejectment  against 
joint  tenants,  tenants  in  common^  and  copar- 
ceners; s.  189. 

Action  not  to  abate  by  death ;  a.  190. 

Proceedings  upon  death  before  trial  where 
right  survives ;  s.  191. 

Proceedings  upon  death  before  trial, 
where  right  does  not  survive ;  s.  192. 

Upon  death  of  one  of  several  claimants 
having  obtained  a  verdict ;  s.  193. 

Proceedings  in  case  of  death  of  claimant, 
where  right  does  not  survive;  s.  194. 

Proceedings  upon  death  of  one  of  several 
joint  defendants ;  s.  195. 

Upon  death  of  all  the  defendants  in 
ejectment  before  trial ;  s.  196. 

Upon  death  of  all  defendants  in  eject- 
ment after  verdict ;  s.  197. 

Upon  death  before  trial  of  defendant  in 
ejectment,  who  defends  separately  for  part ; 
s.  198. 

Upon  death  of  defendant  defending  sepa- 
rately for  property  in  respect  of  which 
others  also  defend;  s.  199. 

Claimant  may  discontinue  by  notice;  s. 
200. 

DiscontinuuM^e  of  action  by  one  of  seve- 
ral claimants  ;^.  201. 

Judgment  for  not  proceeding  to  trial 
after  notice  ;  s.  202 

Defendant  may  confess  the  action:  s. 
203. 

Confession  by  one  of  several  defendants 
defending  separately  for  part;  s.  204. 

Confession  by  one  of  several  defendants 
who  defend  for  same  property  $  a.  205. 


Formal  entiy  of  judgment  on  the  roll  un- 
necessary for  purposes  of  execution;  s.  206. 

Effect  of  judgment ;  s.  207. 

Error  and  bail  in  error  in  ejectment ;  s. 
208. 

Tenants  to  ^ve  notice  of  ejectment  to 
landlord ;  s.  209. 

Proceedings  in  ejectment  by  landlord  for 
non-payment  of  rent ;  s.  210. 

Lessee  proceeding  in  equity  not  to  have 
injunction  or  relief  without  payment  of 
rent  and  costs ;  s.  211. 

Tenant  paying  all  rent  with  costs,  pn)- 
ceedings  to  cease ;  s.  212. 

Ejectment  by  landlord  against  tenant 
holding  over  after  expiration  of  term  or  de- 
termination of  tenancT  by  notice  to  quit; 
Rule  or  summons  for  the  tenant  to  give  mil ; 
On  rule  or  summons  absolute,  if  tenant 
shall  not  conform,  judgment  to  be  for  the 
landlord;  s.  213. 

On  trial  of  any  ejectment  between  land- 
lord and  tenant,  juries  to  give  damages  for 
mesne  profits  down  to  the  verdict,  or  to  a 
day  specified  therein;  s.  214. 

On  trials  after  verdict  found,  judge  shall 
not  stay  the  execution  except  by  consent,  or 
on  tenant's  finding  security.  Bail  in  error  to 
discharge  such  security  ;  s.  215. 

Recognizances  to  be  taken  as  other  re- 
cognizances of  bail;  actions  on  them  li- 
mited; s.  216. 

Landtord  to  recover  possession  of  lands, 
&c.,  after  service  of  writ  in  ejectment ;  s. 
217. 

Saving  of  former  remedies ;   s.  218. 

In  ejectment  by  mortgagee,  the  mortga- 
gor's rendering  the  principal,  interest,  and 
costs  in  Court  shall  be  deemed  a  full  satis- 
faction, and  the  Court  may  compel  the 
mortgagee  to  re-convey ;    s.  219. 

Not  to  extend  to  cases  where  the  right  of 
redemption  is  controverted*  or  the  moaey 
due  not  adjusted ;  or  to  prejudice  any  sub- 
sequent mortgage ;   s.  220. 

Jurisdiction  of  Courts  and  Judges ;  s.  22K 

Amendment. 

Amendment  at  Nisi  Friu^,  on  tenns; 
s.  222. 

Power  to  Judge  to  make  rulee  and  frame 
write  and  proceedings. 

General  rules  may  be  made  by  the 
Judges;    13  &  14  Vict.  c.  16 ;  s.  223. 

New  forms  of  writs  and  other  proceed- 
ings; s.  224. 

Rules  may  be  made  by  each  Court  fer 
government  of  its  offioera;  cv22^ 


lajonctions  and  orden  to  atay  proceed- 
ings to  have  a  specific  effect;  a.  226. 
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Interpretation  of  terms;  s.  227. 

Her  Miyesty  may  direct  all  or  part  of  this 
Act  to  extend  to  any  Court  of  record ;  s. 
228. 

Certain  of  the  provisions  of  this  Act  to 
extend  and  apply  to  the  Court  of  Common 
Pleas  at  Lancaster  and  the  Court  of  Pleas 
at  Durham  ;  s.  229. 

Powers  given  by  this  Act  to  the  Judges 
of  the  superior  Courts  at  Westminster  to 
make  rules,  &c.,  may  be  exercised  by 
Judges  of  the  Courl  of  Common  Pleas  at 
Lancaster  and  Court  of  Pleas  at  Durham 
as  to  those  Courts;  s.  230. 

Judges  may  make  rules  for  applying  | 
other  provisions  of  this  Act  to  Court  of  | 
Common  Pleas  at  Lancaster  and  Court  of 
Plcfls  at  Dnrham ;  s.  231. 

Provisions  to  apply  to  Masters  of  Courts 
at  Westminster,  to  apply  to  Prothonotaries 
of  Court  of  Common  Pleas  at  Lancaster, 
and  Court  of  Pleas  at  Durham,  and  their 
deputies,  &c. ;  s.  232. 

As  to  proceedings  in  error ;  s.  233. 

Certain  provisions  of  4  &  5  Wm.  4,  c. 
62,  and  2  &  3  Tict  c.  16,  repealed;  s. 
234. 

Short  title  of  Act;  s.  235. 

Aict  not  to  extend  to  Ireland  or  Scot- 
land ;  s.  236. 


The  following  are  the  sections  of  the 
Act:— 

An  Act  to  amend  the  Process,  Practice,  and 
Mode  of  Pleading  in  the  Superior  Courts  of 
Common  Law  at  Westminster,  and  in  the 
Superior  Courts  of  the  Counties  Palatine  of 
Lancaster  and  Durham.     [30/A  June,  1852.] 

Whereas  the  Process,  Practice^  and  Mode  of 
Pleading  in  the  Superior  Courts  of  Common 
Law  at  Westminster  may  be  rendered  more 
simple  and  speedy  :  Be  it  enacted  as  follows  : 

1.  The  provisions  of  this  Act  shall  come 
into  operation  on  the  24th  day  of  October, 
1853. 

WKIT8  yOR  COMMENCBMSNT  OF  ACTIONS. 

And  with  respect  to  the  writs  for  the  com- 
mencement of  personal  actions  in  the  said 
Cottrts  against  defendants,  whether  in  or  out  of 
the  jurisdiction  of  the  Courts,  be  it  enacted  as 
IbUoirs: 

2.  All  personal  actions  hrooffht  in  her  Ma- 
jesty's Sunecior  Courts  of  CoBunon  Lkw«  where 
the  defendant  is  residing  pr-supposfd  to  reside 
within  the  jurisdiction  ot  the  4aid  Conrta,  ^all 
be  commenced  by  writ  of  summons  in  the  form 
contained  in  the  Schedule  (A.)  to  this  Act  an- 
nexed, marked  No.  1,  and  in  every  such  writ 
and  copy  thereof  the  place  and  county  of  the 
Tetidence  or  supposed  residence  of  the  party 
defendant,  or  wherein  the  defisndant  abaU  ne  or 
ahall  be  supposed  to  b^  shall  be  mentioned; 


and  such  writ  shall  be  issued  by  any  one  of  the 
officers  of  the  said  Courts  respectively  by  whom 
like  process  hath  been  heretofore  issued  from 
Buch  Court,  or  by  such  other  officer  as  the 
Court  shall  direct. 

3.  It  shall  not  be  necessary  to  mention  any 
form  or  cause  of  action  in  any  writ  of  summons, 
or  in  any  notice  of  writ  of  summons,  issued 
under  the  authority  of  this  Act. 

4.  Every  writ  of  summons  shall  contain  the 
names  of  all  the  defendants,  and  shall  not  con- 
tun  the  name  or  names  of  any  defendant  or 
defendants  in  more  actions  than  one. 

5.  Every  writ  of  summons  shall  bear  date  on 
the  day  on  which  the  same  shall  be  issued,  and 
shall  be  tested  in  the  name  of  the  Lord  Chief 
Justice  or  Lord  Chief  Baron  of  the  Court 
from  which  the  same  shall  issue,  or  in  case  of 
a  vacancy  of  such  office,  then  in  the  name  of  a 
senior  Puisne  Judge  of  the  said  Court. 

6.  Every  writ  o^  summons  shall  be  indorsed 
with  the  name  and  place  of  abode  of  the  attor- 
ney actually  suing  out  the  same,  and  in  case 
such  attorney  shall  not  be  an  attomev  of  the 
Court  in  which  the  same  is  sued  out,  then  also 
with  the  name  and  place  of  abode  of  the  attor- 
ney of  such  Court  in  whose  name  such  writ 
shall  be  taken  out;  and  when  the  attorney 
actually  suing  out  any  writ  shall  sue  out  the 
same  as  agent  for  an  attorney  in  the  country, 
the  name  and  place  of  abode  of  such  attorney 
in  the  country  shall  sho  be  indorsed  upon  the 
said  writ ;  and  in  case  no  attorney  shall  be  ein- 
nloyed  to  issue  the  writ,  then  it  shall  be  in- 
dorsed with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintiff  in 
person,  mentioning  the  city,  town,  or  parish, 
and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff's  resi- 
dence, if  any  such  there  be. 

7.  Every  attorney  whose  name  shall  be  in- 
dorsed on  any  writ  issued  by  authority  of  this 
Act,  shall,  on  demand  in  writing,  made  by  or 
on  behalf  of  any  defendant,  declare  forthwith 
whether  such  wnt  has  been  issued  by  him  or 
with  his  authority  or  privity;  and  if  he  shall 
answer  in  the  affirmative,  then  he  shall  also,  in. 
case  the  Court  or  a  Judge  shall  so  order  and 
direct,  declare  in  writing,  within  a  time  to  be 
allowed  by  such  Court  or  Judge,  the  profession,, 
occupation,  or  quality,  and  place  of  abode  of 
the  plaintiff,  on  pain  of  being  guilty  of  a  con- 
tempt of  the  Court  from  which  such  writ  shall 
appear  to  have  been  issued ;  and  if  such  attor- 
ney shall  declare  that  the  writ  was  nut  issued 
by  him,  or  with  his  authority  or  privity,  all 
proceediuffs  upon  the  same  shall  be  stayed, 
and  no  rurther  proceedings  shall  be  liken 
thereupon  without  leave  of  the  Court  or  a 
Judge. 

8.  Upon  the  writ  and  copy  of  any  writ 
served  for  the  pavment  of  any  debt  the  amount 
of  the  debt  shall  oe  stated,  and  the  amount  of 
what  the  plaintiff's  attorney  chums  for  the  costs 
of  such  writ,  copy,  and  service,  and  attendance 
to  receive  debt  and  costs,  and  it  shall  be  further 
stated  that  upon  payment  thereof  within  four 
days  to  the  plaintiff  or  his  attoroey,  further 
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proceedingB  will  be  sta^ ;  which  indoweuiept 
shall  be  written  or  printed  in  the  foHowing 
form  or  to  the  like  efiect : 

"The  plaintiff  claime  £  for  debt, 

*'  and  £  for  costs,  and  if  tibe  amount 

**  thereof  be  paid  to  the  plaintiff  or  to  his 
**  attorney  witnin  fonr  days  from  the  service 
*'  hereof  farther  proceedinffs  will  be  stayed." 
But  the  defendant  shall  be  at  liberty,  not- 
withstanding such  payment  to  have  the  costs 
taxed,  and  if  more  than  one-sixth  shall  be  dis- 
iQlowed,  the  plaintiff's  attorney  shall  pay  the 
costs  of  taxation. 

9.  The  plaintiff  in  smy  such  action  may,  at 
any  time  during  six  mon^  from  the  issuing 
of  the  original  writ  of  summons,  issue  one  or 
more  concurrent  writ  or  writs,  each  concnrrent 
writ  to  bear  teste  of  the  same  day  as  the  origi- 
nal writ,  and  to  be  marked  with  a  seal  bearing 
^e  word  **  concurrent,"  and  the  date  of  issuing 
the  coDcurrent  writ;  and  such  seal  shall  be 
provided  and  kept  for  that  purpose  at  the  offices 
of  the  masters  of  the  said  courts,  and  shall  be 
impressed  upon  the  writ  by  the  proper  officer 
of  the  Court  out  of  which  the  original  writ 
issued :  provided  always,  that  such  concurrent 
writ  or  writs  shall  only  be  in  force  for  the 
period  during  which  the  original  writ  in  such 
action  shall  be  in  force. 

10.  From  the  tone  when  this  Act  sluA  com- 
mence and  take  eflfect,  so  nmeh  of  a  certain  Act 
of  Parlinment  passed  in  the  9  Wm.  4,  c.  39> 
intitaled ''  An  Act  for  Uniformity  of  Process  in 
Personal  Actions  in  His  Majesty's  Courts  of 
Law  at  Westminster,'*  as  relates  to  the  duration 
of  writs,  and  to  alias  and  planes  writs,  and  to 
the  proceedings  necessary  for  making  the  first 
writ  in  any  action  available  t»  prevent  the  ope- 
ration of  any  statute  whereby  the  time  for  the 
commencement  of  «ny  action  may  be  limited, 
shall  be  repealed,  except  so  far  as  may  be  ne- 
cessary for  supporting  any  writs  that  have  been 
issued  before  tne  commencement  of  this  Act, 
and  any  proceedings  taken  or  to  be  taken 
thereon. 

11.  No  original  writ  of  summons  shall  be  in 
force  for  more  than  six  mondM  from  the  day  of 
the  date  thereitf,  inchid^ng  the  day  of  such 
date ;  but  if  any  defendant  therein  named  may 
not  have  been  served  therewith,  the  original  or 
concurrent  writ  of  summons  may  be  renewed 
at  any  time  before  its  expiration,  for  six  months 
from  the  date  of  such  renewal,  and  so  from 
time  to  time  during  the  currsBcy  of  the  renewed 
writ,  by  being  marked  with  a  sea),  bearing  the 
date  of  the  day,  month,  and  year  of  sneh  re- 
newal, such  seal  to  be  provided  and  kept  for 
that  purpose  at  the  offices  of  the  masters  of  the 
said  Superior  Courts,  and  to  be  impressed  upon 
the  writ  by  the  proper  officer  of  the  Cocnrt  out 
•f  whoek  such  writ  issaed^  upon  delivery  to  him 
by  the  plaintiff  or  his  attorney  of  a  praecipe  in 
such  form  as  has  heretofore  been  required  to 
be  delivered  upon  the  obtaining  of  an  alias 
writ ;  and  a  writ  of  summons  so  renewed  shidl 
nmain  in  force  and  be  available  to  prevent  the 
operation  of  any  atatnCa  whereby  the  time  for 
tfie  conOBBtneemenl  of  the  mikm  may  be 


limited,  and  for  all  otiier  purposes,  fnm  tiie 
date  of  the  issuing  of  the  originai  writ  of  ama- 
mons. 

12.  Where  any  writ  of  summons  in  any  ndi 
action  shall  have  been  issued  before,  and  iIulII 
be  in  force  at  the  commencement  of  this  Ac^ 
such  writ  may  at  any  time  before  the  expiration 
thereof  be  renewed  under  the  prorisions  of  and 
in  the  manner  directed  by  this  Act;  andwbera 
any  writ,  issued  in  continuation  of  a  preceding 
writ  according  bo  the  provisions  of  the  said  Act 
of  his  late  majesty  King  Wm.  4th,  sbsUbein 
force  and  unexpired,  or  where  one  month  neact 
after  the  expiration  thereof  shall  not  have 
elapsed  at  the  commencement  of  this  Act,  snch 
continuing  writ  may,  witiiout  being  retored 
son  est  mventus,  or  entered  of  record  according 
to  the  provisions  of  the  said  Act  of  his  late 
Majesty  King  Wm.  the  4th,  be  filed  in  tbe 
office  of  the  Court  within  one  month  mat  after 
the  expiration  of  such  writ,  or  within  twen^ 
days  after  tiie  conamencement  of  this  Act;  and 
the  original  writ  of  summons  in  such  actkn 
may  thereupon,  but  within  the  same  period  of 
one  month  next  after  the  expiration  of  the  con- 
tinuing writ,  or  within  twenty  days  after  the 
commencement  of  this  Act,  be  renewed  under 
the  provtsionB  of  and  in  the  manner  directed 
by  tnis  Act;  and  every  suck  writ  shall  after 
such  renewal  have  the  same  duration  and  efiect 
for  all  purposes,  and  shall,  if  necessary,  be  aub- 
sequentiy  renewed,  in  the  same  manner  as  if  it 
had  originally  issued  under  the  authority  of 
this  Act. 

13.  The  production  of  a  writ  of  summons 
purporting  to  be  marked  witii  the  seal  of  the 
Court,  showing  the  same  to  have  been  reaewad 
according  to  this  Act,  shall  be  sufficient  en- 
dence  of  ite  baring  been  so  renewed,  and  of  die 
commencement  of  the  action  as  of  the  first  date 
of  such  renewed  writ  for  all  purposes. 

14.  The  writ  of  summons  in  any  action  may 
be  served  in  any  county. 

15.  The  person  servmg  the  writ  of  suffliBonB 
shall  and  no  is  hereby  required,  within  thrsB 
days  at  least  after  such  service,  to  indorse  on 
the  writ  the  day  of  tiie  month  and  week  of  the 
serrice  thereof,  otherwise  the  plaintiff  shall  not 
be  at  liberty,  in  case  of  non-appearance,  to  peth 
ceed  under  this  Act ;  and  every  affidavit  of 
sendee  of  such  writ  shall  mention  the  day  on 
which  such  indorsement  was  made. 

16.  Every  sudi  writ  of  summons  iaaaed 
against  a  corporation  aggregate  may  be  serm 
on  the  mayor  or  other  head  officer,  or  on^ 
town  clerk,  clerk,  tieasnrer,  ox  seerstery  of  w» 
corporation  5  and  every  such  writ  issued  sgainat 
tiie  inhabitante  of  a  hwdred  or  other  like  dis- 
trict  may  be  served  on  the  Ugh  constable 
thereof,  or  any  one  of  tiie  high  eonstaUa 
thereof;  and  every  such  writ  issued  a^sbiat 
the  inhabitants  of  any  county  of  any  ert^ro^ 
town,  or  the  inhabitanto  of  an^  frandM 
liber^,  city,  town,  ot  pkioe  not  beag  part  of  > 
hundred  or  other  Mke  district,  on  sooepesee 
officer  thereof.  _ 

17.  Tbe  service  of  the  writ  rf  emmno** 
whenw  it  may  be  practicable,  riudl^  as  heretv- 
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fore  be  personal ;  bnt  it  sball  be  lawful  for  the 
plaintiff  to  applf  from  time  to  time,  on  affidavit, 
to  the  Court  out  of  which  the  writ  of  summons 
issued,  or  to  a  Judge ;  and  in  case  it  shall  ap- 
pear to  such  Court  or  Judge  that  reasonable 
efforts  have  been  made  to  effect  personal  ser- 
vice, and  either  that  the  writ  has  come  to  the 
knowledge  of  the  defendant,  or  that  he  wilf uUy 
evades  service  of  the  same,  and  has'  not  ap- 
peared thereto,  it  shall  be  lawful  for  such  Court 
or  Judge  to  order  that  the  plaintiff  be  at  liberty 
to  proceed  as  if  personal  service  had  been  ef- 
fected, subject  to  such  conditions  as  to  the 
Court  or  Judge  may  seem  fit. 

18.  In  case  any  defendant,  being  a  British 
subject,  is  residing  out  of  the  jurisdiction  of 
the  said  Superior  Courts,  in  any  place  except  in 
Scotland  or  Ireland,  it  shall  be  lawful  for  the 
plaintiff  to  issue  a  writ  of  summons  in  the  form 
contained  in  the  Schedule  (A.)  to  this  Act  an- 
nexed, marked  No.  2,  which  writ  shall  bear 
the  indorsement  contained  in  the  said  form, 
purporting  that  such  writ  is  for  service  out  of 
the  jurisdiction  of  the  said  Superior  Courts ; 
and  the  time  for  appearance  by  the  defendant 
to  such  writs  shall  be  regulated  by  the  distance 
from  England  of  the  place  where  the  defendant 
is  residing;  and  it  shall  be  lawful  for  the  Court 
or.  Judge,  upon  being  satisfied  by  affidavit  that 
there  is  a  cause  of  action,  which  arose  within 
the  jurisdiction,  or  in  respect  of  the  breach  of 
a  contract  made  within  the  juris(Uction,  and 
that  the  writ  was  personally  served  upon  die 
defendant,  or  that  reasonable  efforts  were  made 
to  effect  personal  service  thereof  upon  the  de- 
fendant, and  that  it  came  to  his  knowledge, 
and  either  that  the  defendant  wilfully  neglects 
to  appear  to  such  writ,  or  that  he  is  living  out 
of  the  jurisdiction  of  the  said  Courts,  in  order 
to  defeat  and  delay  his  creditors,  to  direct  from 
to  time  that  the  plaintiff  shall  be  at  liberty  to 
proceed  in  the  action  in  such  manner  and  sub- 
ject to  such  conditions  as  to  such  Court  or 
Judge  may  seem  fit,  having  regard  to  the  time 
allowed  for  the  defendant  to  appear  being  rea- 
flonable,  and  to  the  other  circumstances  of  the 
ease :  Provided  always,  that  the  plaintiff  shall 
and  he  is  hereby  required  to  prove  the  amount 
of  the  debt  or  danmges  claimed  by  him  in  such 
action,  either  before  a  jury  upon  a  writ  of  in- 
QUiry,  or  before  one  of  the  Masters  of  the  said 
Superior  Courts  in  the  manner  hereinafter 
provided,  according  to  the  nature  of  the  case, 
aa  such  Court  or  Judge  may  direct ;  and  the 
making  such  proof  shall  be  a  condition  prece* 
dent  to  his  obtaining  judgment. 

19.  In  any  action  against  a  person  residing 
out  of  the  jurisdiction  of  the  said  Courts,  and 
not  bdng  a  British  subject,  the  Uke  proceedings 
may  be  taken  as  against  a  British  suliject  resi- 
dent out  of  the  jurisdiction,  save,  that  in  lien  of 
tbe  form  of  wnt  of  summons  in  the  Schedule 
(A.)  to  this  Act  annexed  marked  No.  2,  the 
plaintiff  shall  issue  a  writ  of  summons  accord** 
mg  to  the  form  contained  in  the  said  Schedule 
(A.)  marked  No.  3,  and  shall  in  manner  afore* 
oa&d  serve  a  notice  of  such  last>mentioned  writ 
npoa  the  defisndaDt  therein-  mentionad,  wfateh 


notice  shall  be  in  the  fonn  contained-^  in:  tbai 
said  Schedule  also  marked  No.  3 ;  and  such- 
service  shall  be  of  the  same  force  and  effect  as 
the  service  of  the  writ  of  summons  in  any  ac- 
tion against  a  British  subject  resident  abroad,, 
and  by  leave  of  the  Court  or  a  Judge,  upon 
their  or  hie  being  satisfied  by  affidavit  as  afore- 
said, the  like  proceedings  may  be  had  and 
taken  thereupon. 

20.  If  the  plaintiff  or  his  attorney  shall  omit 
to  insert  in  or  indorse  on  any  writ  or  copy 
thereof  any  of  the  matters  required  by  this  Act 
to  be  inserted  therein  or  indorsed  thereon,  such 
writ  or  copy  thereof  shall  not  on  that  account 
be  held  void,  but  it  may  be  set  aside  as  irregu- 
lar, or  amended,  upon  application  to  be  made 
to  the  Court  out  of  which  the  same  shall  issue, 
or  to  a  Judge ;  and  such  amendment  may  be 
made,  upon  any  application  to  set  aside  tfaa 
writ,  upon  such  terms  as  to  the  Court  or  Judge 
may  seem  fit. 

21.  If  either  of  the  forms  of  writ  of  Bvaa^ 
mons  contained  in  the  Schedule  (A.)  to  this 
Act  annexed,  and  marked  respectively  Nos.  l, 
2,  and  3,  shall  by  mistake  or  inadvertence  be 
substituted  for  any  other  of  them,  such  mistake 
or  inadvertence  shall  not  be  an  objection  to  the 
writ  or  any  other  proceediogi  in  such  action^ 
but  the  writ  may,  upon  an  ea  pm-ts  application 
to  a  judge,  whether  before  or  after  any  applicar 
tion  to  sat  aside  such  writ  or  any  proceeding 
thereon,  and  whether  the  same  or  notice  thereof 
shall  have  been  served  or  not,  be  amended  by 
such  judge  without  costs. 

22.  A  writ  for  service  within  the  jurisdic- 
tion may  be  issued  and  marked  as  a  concurrent 
writ  with  one  for  service  out  of  the  jurisdiction; 
and  a  writ  for  service  out  of  the  jurisdiction 
may  be  issued  and  nuurked  as  a  concurrent 
writ  jvith.  one  for  service  within,  the  jurisdic* 
tion. 

[To  he  comtifmedJ] 


NOTICES  OF  NEW  BOOKS. 

ThB  New  Praciiee  of  the  Court  of  Chtti^ 
eery,  as  regulated  hy  the  Aett  fijr  th^ 
Improvement  of  the  Juri$diction  of 
Equity;  for  Abolishing  the  Office  of 
Master  ;  and  for  Relief  of  the  Suitors  ; 
with  IffUroductioih  Notes^  the  Acts,  and 
a  copious  Indete.  By  Jamjbs  O'Dowd^ 
Esq.,  Barrister-at-Law.  London:  But* 
terworths.     1859.     Pp.  122. 

Without  oommitting  ouraelve^  to  tha 
expraanon  of  an  unqualiiied  aoquieaoenoa 
in  all  the  views^  to  be  found  in  this  litde 
volume,  of  the  recent  sweeping  logblatiTa 
changes  in  the  admininistration  of  equity, 
we  cordially  recommend  it  to  our  readers. 
It  is  highly  creditable  to  Mr.  O'Dowd  to  be 
first  in  the  field,  and  so  well  equipped :  fox 
in  the  modest  and.  low«prioed  volume  bafore 
i  wh  ^  ham*  takea.  at  onoa;  &  praotioal  mui 
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popular  view  of  this  most  important  subject, 
equally  valuable  to  both  the  great  depart- 
ments of  the  Profession.  Founding  himself 
upon  a  careful  study  of  the  celebrated 
Chancery  Commissioners*  Report,  Mr, 
O'Dowd  proceeds  to  illustrate,  by  its  aid, 
the  intentions  of  the  Legislature  in  carrying 
that  Report  into  operation,  and  has  done 
80  with  much  force  and  clearness.  It  is 
ifeally  interesting  to  trace,  in  these  pages,  the 
critical  progress  of  the  three  Acts  which 
they  expound:  and  we  applaud  the  fair- 
deaJing  spirit  by  which  the  author  is  uni- 
formly actuated,  in  speaking  of  the  various 
eminent  individuals  and  political  parties 
who  have  lent  a  cordial  helping  hand  to  the 
passage  of  these  Acts  through  the  Legisla- 
ture. 

Our  readers  are  aware  of  our  own  anxiety 
with  reference  to  the  working  of  these  mea- 
sures, to  which  we  wish  heartily  well — as 
must  all  who  are  interested  in  the  economic, 
speedjr,  enlightened,  and  safe  administration 
of  justice.  No  right-minded  person  can  do 
otherwise  than  regard  with  respect  the  de- 
liberate handiwork  of  the  Imperial  Legisla- 
ture ;  and  all  practitioners  must  forthwith 
address  themselves  to  mastering  both  the 
general  scheme  and  minute  details  of  the 
Acts  by  which  the  administration  of  Equity 
is  henceforth  placed  upon  a  new  footing. 
We  have  ourselves  derived  much  gratifica- 
tion from  the  perusal  of  this  unpretending 
volume,  which  evinces,  in  no  slight  degree, 
a  practicul  acquaintance  with  the  subject. 

As  a  sample  of  the  author's  easy«and 
forcible  style  of  composition,  we  extract  the 
following  paragraphs  of  the  "  Conclusion  " 
and  note : — 

"  On  reviewing  the  many  and  important  al- 
terations effected  in  the  procedure  and  practice 
of  the  Court  of  Chancery  by  the  Acts  thus 
given  in  abstract,  may  not  every  genuine  friend 
of  the  improvement  of  our  legal  institutions  be 
solaced  by  the  cheering  survey?'    Amongst 


1  "  Lord  Brougham  writes  in  this  spirit  to 
Lord  Lyndhurst  in  a  letter  published  in  the 
Law  Eeoiew  for  May :  '  After  Uie  bill  is  passed, 
and  the  new  system  is  become  the  law  of  the 
land,  there  wiU  be  time  enouf(h  to  dwell  on  the 
share  which  belongs  to  each  of  our  fellow- 
labourers  in  bringing  about  a  consummation 
so  long  and  so  devoutly  wished  for.  Suffice  it 
for  the  present  to  say,  that  realljr  no  party  is 
without  great  claims  on  our  gtatitude,  and  (a 
rare  felicity  ! }  none  seem  to  (userve  any  blame ; 
all  have  acted  both  honestly  and  ably ;  as  well 
my  friends  of  the  late  Government,  who  had 
entirely  adopted,  and  were  actively  preparing 
to  give  effect  to,  the  Report  of  the  Commission, 
a  body  above  all  praise,  as  your  friends  and 
prot^A  of  the  present  Government*  whose 


the  amendments  most  likely,  to  attract  \m 
will  be  no  doubt  the  substitution  of  a  concise 
printed  form  of  bill  for  the  prolix  and  cum- 
brous repetitions  of  the  old  system  of  equity 
pleading;    and  whilst  he  commends  the  new 
and  rational  forms  in  which  a  plaintiff  wiU  be 
required  to  state  his  case  to  the  Court,  be  will 
not  undervalue  a  corresponding,  and,  indeed^ 
consequential,  brevity  in  the  style  and  struc- 
ture of  the  defendant's  answer.  The  provision,. 
by  which  the  administration  of  interrogatories 
to  a  defendant  shall  in  future  become  a  pro- 
ceeding disconnected  with  the  bill  as  a  mere 
pleading,    will,  however,, in  some   instances^ 
leave  tl^  defendant  ui^ler  the  same  necessity 
as  before  of  answering  circumstantially  and  in 
detaiL    But  whilst  the  Legislature  wiU  be  ob- 
served to  have  adopted  the  most  approred 
method  of  simplifying  and   condensing  the 
record,  as  regards  both  bill  and  answer,  the 
power  which  it  has  given  the  Lord  Chancellor 
to  reanimate  the  suspended  practice  argues  no 
slender  distrust  in  the  practical  efficacy  of 
those  particular  amendments.     The   clause, 
which  prohibits  the  introduction  into  any  sait 
of  the  name  of  any  person  as  the  next  frieod 
of  any  infant,  married  woman,  or  other  party, 
without  the  written  authority  of  such  person, 
will  prevent  the  repetition  of  such  an  injustice 
as  occurred  in  a  recent  case. 

"Passing  on,  however,  from  further  minor 
changes  to  the  great  features  of  the  new  equit- 
able revolution,  the  reformer  of  the  law  will 
find  in  the  provisions,  which  are  to  regulate 
the  whole  course  of  evidence  in  the  Courts  of 
Equity  the  fulfilment  of  the  most  anthoriteUve 
opinions  on  that  important  subject.  The  ex- 
isting practice  of  examining  witnesses  in  pri- 
vate on  written  interrogatorioe — of  taking  evi- 
dence in  London  before  an  examiner  ^  the 
Court  and  in  the  country  before  a  Conusis- 
sioner— the  mode  in  which  those  interrogs- 
tories  are  prepared  beforehand — the  necessity 
of  producmg  several  witnesses  to  prove  the 
same  facts,  from  the  uncertainty  whether  one 
witness  (who,  if  examined  orally  and  in  public, 
would  have  been  found  sufficient)  has  proved 
the  facts  necessary  to  be  established— the  fu« 
tility  of  a  cross-examination  on  written  cross- 
interrogatories,  aptly  described  by  the  present 
Lord  Chancellor  as  a  *  mere  farce ' — the  ten- 
dencies to  mislead  and  deceive,  from  the  cir- 
cumstance that  the  depositions,  which  appa- 
rently proceed  from  the  mouth  of  the  witness, 
proceed  in  reality  from  the  pen  of  the  draughts- 
man--the  *  drilling  and  cramming  *  of  witnesses 
-^-bat»  above  all,  the  secrecy  wd  irnsponsi- 
bility  of  the  present  coarse  of  examina^on— 
have  been  too  forcibly  exposed  by  the  Chan- 
cery Conunissioners  to  require  more  than  a 
grateful  reference  to  the  remedies,,  which  have 
been  devised  for  the  discovery  of  tiuth  and  the 


leader  has  amply  redeemed  the  pledge  he  gave 
me,  while  the  Chancellor  has  gone  farther  than 
hrhad  at  first  led  me  to  h<^.  I  say  nothing 
for  the  present  of  othera  to  whom  public  gn- 
titnde  is.  justly  due."' 
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dlOtfctifA  of  falsekood.  QDhese  consist  partly  in 
«n  amended  system  of  aflSdavit  evidence,  sub- 
ject lo  the  perlonal  cross-examination  of  the 
witness,  partly  An  a  method  of  oral  examination 
borrowed  fr«n  that  in  usu  in  the  Courts  of 
Common  Law  in  the  case  of  a  witness  about 
to  go  abroad,  the  Court  havinf^  power  at  the 
hearing  to  require  the  production  and  oral  ex- 
amination before  itself  of  any  witness  or  part}' 
in  the  cause ;  bat  the  main  recommendation  of 
the  neformed  system  will  be  found  in  the  pub- 
licity with  which  the  evidence  will  be  taken, 
and  the  opportunities  afforded  to  the  parties  to 
direct  its  application  and  test  its  credibility. 

•*  Nor  will  the  valuable  amendments  which 
have  been  introduced  for  the  shortening  and 
rendering  more  summary  the  proceedings  now 
institnted  for  the  administration  of  real  and 
personal  estate  fail  to  be  appreciated. 

"  But  the  most  substantive  amelioration  of 
the  new  Chancery  code  will  be  found  in  the 
series  of  rules  which  have  been  framed  to  re- 
gulate the  practice  of  the  Court  as  to  parties. 
By  these  the  number  of  parties  will  be  mate- 
rially diminished,  the  consequent  necessity  for 
employing  a  corresponding  number  of  solici- 
tors done  away  with,  and  a  large  saving  of  ex- 
pense to  the  suitors  effected." 

It  is  observed  by  Mr.  O'Dowd,  with  rc- 
&rence  to  the  enactment  for  printing  bills, 
that  "it  will  often  happen,  especmlly  in 
remote  districts^  in  which  the  conTeniences 
of  printing  may  not  exist,  that  the  imme- 
diate filing  of  a  bill  may  become  a  mattw 
o^^irgency.  To  provide  for  certain  cases  of 
this  kind,  sect.  6  empowers  the  officer  of 
the  Court  to  receive  a  written  copy  of  the 
bill  or  claim  upon  the  undertaking  of  the 
soKcitor  to  file  a  printed  bill  within  14 
days."  This  is  not  accnrateljr  stated.  The 
cases  in  which  written  copies  may  be  re- 
ceived do  not  depend  on  the  remoteness  of 
the  district  or  the  want  of  the  conveniences 
of  printing ;  but  are  expressly  confined  to 
y  bills  of  complaint  praying  a  writ  of  in- 
junction, or  a  writ  of  nt  exeat  regno,  or 
filed  for  the  purpose  either  solely  or  among 
other  things  of  making  an  infant  a  ward  of 
the  said  Court." 


The  Code  and  PracHceo/the  High  Court  of 
Chancery :  eoniaining  a  brief  Hietory  of 
the  JttristHeticntmd  Practice  of  the  Camrt; 
Ckrmwlo^cal  IMlee  of  all  the  Statutes 
neefui  in  Practice,  and  of  the  Orders  of 
Court  i  the  General  Orders  in  Chancery, 
from  181^  to  the  present  time;  and  the 
recent  Statutes,  13  ^  14  Fict.  c.  35 ; 
and  15  ^  16  VicU  ec.  80,  86,  ^  87. 
AbolMmg  the  Ofiee  of  Master^  amend- 
ing the  Practice  and  Procedure,  and  for 
ReUef  of  Suitors  in  Chancery  .*  with  est-^ 
planatory  Notes,  and  copious  Indices  to 


each  Volume.  By  Thomas  Kennbdy,  a 
Solicitor  of  the  Court.  London :  But* 
terworths.     1852, 

We  -have  just  had  an  opportunity  of  pe- 
rusing Mr.  ALennedv's  edition  of  the  Three 
New  Acts  for  abolishini;  the  office  of  Master, 
— ^amending  the  practice  and  procedure, — 
and  for  relief  of  suitors  in  Chancery.  To 
the  Acts  are  appended  explanatory  notes 
which  will  be  found  of  the  greatest  value  to 
the  practitioner,  Mr.  Kennedy,  as  many 
of  our  readers  know,  is  peculiarly  well 
qualified  to  assist  bis  brethren  in  the  ready 
comprehension  of  the  important  changes 
effected  by  these  Statutes.  Since  the  abo- 
lition of  the  Six  Clerks'  Office  in  1842,  he 
has  devoted  a  large  share  of  attention  to  the 
law  and  practice  of  the  Court,  and  pub- 
lished a  volume  comprising  all  the  General 
Orders  of  Court,  and  arranging  them,  with 
the  decisions  thereon,  in  the  shape  of  a 
Code  of  Practice.  It  was  the  merit  of  this 
work  which  induced  the  Council  of  the  In- 
corporated Law  Society  to  request  Mr. 
Kennedy  to  assist  their  Committee  in  the 
preparation  of  their  report  of  December 
last,  on  the  best  means  of  improving  the 
practice  of  the  Court  of  Chancery. 

Mr.  Kennedy,  in  his  preface,  thus  states 
the  object  of  his  first  volume  :•— 

''At  that  time  (the  abolition  of  the  Six 
Clerks'  Office)  there  had  not  been  any  com- 
plete collection  of  the  General  Orders  since 
Mr.  Beames's  work,  which  terminated  with  the 
year  1814.  Tliis  induced  me  to  publish  in  a 
serviceable  and  concise  form,  as  a  foundation 
for  the  code,  all  the  General  Orders  entered  in 
the  Registrar's  Book,  or  affixed  in  the  offices 
of  the  Court,  since  those  included  in  Mr. 
Beames's  book,  showing  the  alterations  made 
in  them  from  time  to  time,  with  an  index. 

"Haring  completed  my  collection  to  the 
end  of  the  year  1842,  I  proceeded  with  the 
task  of  classification  of  all  the  Orders  in  Mr. 
Beames's  collection  not  obsblete  or  superseded, 
extracts  from  all  the  Statutes  affecting  the 
practice  then  in  force,  and  a  digest  of  every 
judicial  decision  upon  each  Order  and  Statute. 
Such  of  these  as  had  reference  to  the  distinct 
stages  of  a  suit  were  placed  in  the  order  in 
which  they  would  arise  in  it,  and  the  remainder 
were  classified  alphabetically  under  difibrent 
heads. 

**  In  the  year  1845,  the  arrangement  of  the 
materttls  for  the  whole  book  was  completed ; 
but  as  the  settling  of  the  details  was  necessarily 
a  work  of  thne,  and  the  practice  in  the  early 
stages  of  a  suit  is  more  generally  useful,  I  de- 
termined to  publish  the  volume  in  parts  as 
they  were  finished.  Accordingly,  shortly  pre* 
vious  to  May,  1845,  a  part,  ending  with  the 
head  of '  Setting  down  Cause  on  Bill  and  An- 
swer,' was  printed  and  published. 
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"The  Orderv  of  May,  1845,  which  eflfected 
▼ery  extenBive  alteraliona  in  the  practice  of  the 
Court,  but  still  left  the  pracMoner  in  expecta- 
tion of  further  changes,  put  an  effectual  stop  to 
my  labours  and  rendered  it  useless  to  proceed 
with  the  codification  until  there  should  appear 
aomething  like  finality  in  the  amendments  of 
the  practice,  if  ever  that  period  should  arriye. 
I  therefore  resolved  for  a  time  to  abandon  the 
classification,  and  devoted  myself  to  making 
the  first  volume  as  useful  as  I  could,  hoping, 
however,  that  the  time  and  labour  I  had  be- 
stowed upon  it  might  not  be  thrown  away,  and 
that  it  would  at  all  events  be  of  service  in  the 
preparation  of  a  code  to  be  promulgated  under 
the  authority  of  the  Court,  if  I  did  not  myarif 
find  an  opportunity  of  giving  it  to  the  public. 

"  To  complete  tne  first  volume,  I  added  to  it 
the  Orders  of  May,  1845,  with  very  full  notes, 
explaining  the  alterations  made  by  them,  and 
pnnted  a  more  full  and  enlarged  index,  includ- 
ing them,  and  pointhig  out  the  discharged  or 
superseded  Orders,  by  putting  the  reference  to 
the  page  in  which  they  were  to  be  found  with- 
in brackets. 

''The  next  great  change  took  pkiceinthe 
year  1850,  by  the  promulgation  of  the  Orders 
of  22nd  April,  1850,  known  as  the  Claim 
Orders;  the  Orders  of  3rd  June,  1850,  known 
as  the  Masters'  Orders ;  and  the  Orders  of 
2nd  November,  1850,  under  the  13  &  14  Vict. 
c.  35,  commonly  called  Sir  G.  Turner's  Act. 

"  In  order  to  perfect  the  work  up  to  that 
time  these  Orders,  with  some  Orders  in 
Lunacy  and  a  separate  index,  were  published 
as  a  supplement,  but  will  now  properly  form 
part  of  this  volume,  as  being  the  foundation 
and  inception  of  the  great  improvements  in  the 
jurisdiction  and  course  of  proceeding  of  the 
Court  effected  during  this  present  year/' 

By  this  arrangement  the  first  volume, 
wfairii  has  a  very  copious  indeic,  will  be 
complete  in  itself,  asa  w31  still  be  found 
uselhl ;  for  although  many  of  the  Orders 
have  been  superseded,  yet  others  still  re- 
main in  force;  moreover  the  means  of 
readily  referring  to  and  comparing  even  the 
Orders  which  are  abrogated  with  those 
under  the  new  practice  will  not  be  without 
advantage. 

Mr.  Kennedv  then  explsdns  the  plan  of 
bis  present  volume,  which  may  either  be 
used  as  a  distinct  and  separate  work,  or 
as  the  second  volume  of  his  Code  of 
Practice : — ■ 

"  I  have  found  it  necessary  in  this  velume 
to  deviate  from  the  original  plan  by  including 
the  new  Statutes,  as  the^r  deal  so  extensively 
with  the  details  of  practice,  and  the  Orders 
without  them  would  have  been  comparatively 
aseless.  I  have  also  added  Sir  G.  Turner^s 
Act,  which  would  seem  to  have  led  to  some 
port  of  the  improvements  efiicted  by  the  new 
Acts.  With  regard  to  these  Acts,  the  plan 
adopted  with  the  Orders  has  been  foHewtd  oat 


of  inserting  at  the  head  of  each  section,  dea&ig 
wi&  a  distinct  subject,  a  principal  tide  in  small 
capitals,  and,  where  necessary,  a  subordinate 
title  in  italics,  which  titles  will  alternately  de- 
signate its  place  in  the  code. 

"  In  consequence  of  all  the  General  Orders 
to  be  issued  under  the  new  Acts  not  having 
been  yet  promulgated,  I  have  not  been  able  to 
complete  the  volume ;  but  as  the  time,  when 
the  Acts  and  Orders  already  issued  will  come 
into  opemtion  is  so  close  at  hand,  I  have 
thought  it  advisable  not  to  delay  any  longer  pub- 
lishing them.  I  shall,  however,  as  soon  as  the 
rem^ing  Orders  are  issued,  print  them  as  a 
continuation  of  the  part  now  pubBshed,  witb 
similar  notes  and  a  full  index  to  the  whok 
volume. 

"  In  the  meantime,  a  detailed  analysis  of  the 
Orders  and  Acts  contained  in  this  part  hai 
been  given  as  a  temporary  substitute  for  the 
index ;  and  by  conrinuing  it  so  as  to  indade 
the  future  Orders,  it  will  always  afford  ad£* 
tional  facilities  for  reference." 

HVe  shall  take  an  early  opportunity  of 
bringing  to  the  notice  of  our  readers  some 
of  the  principal  details  of  the  work.  The 
Notes  on  the  Statutes  and  the  Orders  of 
Court  will  be  found  particularly  useful. 
Mr.  Kennedy's  long  experience  as  a  solids 
tor  of  the  Court,  his  learning,  acnteness, 
and  aJuD,  and  his  especial  study  of  the  sub- 
ject, render  him  a  safe  guide  on  this  impor- 
tant occasion.  These  notes  explain  the 
object  intended  to  be  carried  out  by  the 
alterationay  the  bearing  of  the  difeest 
enactments  one  upon  the  other,  asd  on  the 
previously  existing  practice. 


SECONDARY    EVIDENCE    OF  THE 
CONTENTS  OF  A  DOCUMENT. 

ATIOIiNEY. — 8UBP<ENA   DUCES  TECUM. 

Where  a  written  document  is  in  the 
possession  of  a  witness  wlio  is  not  com- 
pellable to  produce  it,  and  he  refuses  to  do 
so,  secondary  evidence  of  the  contents  is 
admissible.  And  where  a  persoB,  not  p«^ 
to  a  suit,  attends  on  a  eommon  mtibprnim,  w 
is  called  as  a  witness,  and  refiises  to  permit 
the  prodnctbn  of  a  docnment  ^ieh  his 
attcyrney  has  brought  hito  Court»  in  obedi- 
ence to*  a  8ubp€aM  dwees  teeumy  bat  i^^ 
the  latter  decHaes  to  produce  ;  the  pliintiff 
hsviw  done  everything  tlMt  could  be  done 
to  make  appaz^t  the  imfioasibiiity  of  using 
the  primny  meana  of  pvoof,  »  entkfed  to 
resort  to  secondary  evidence  of  the  csateots, 
aod  is  not  predwfed  from  so-  doing  by  his 
onnssion  to  serve  the  dient  with  »  m^ana 

Oa  the  trifli  of  an  actios  of  asKDiiMit  for 
had  and  lecovedb.  Iba  soliskor  who 


Secimdarff  Etfidenee  qf  C^wAnU  nj  \>mwmmU^'DmLa»  reloHmff  to  Bribery.  mi 


hid  been  aerrect  with  a  n^pcena  duem 
tecum,  attended  with  the  book  which  was 
required  in  eTidence^  bat  declined  to  pro- 
duce it,  on  the  gronnd  of  privilege,  haying 
received  it  for  the  purpose  of  defending 
bis  client*  The  Lord  Chief  Justice  Wilde 
baring  ccmsulted  the  other  Judges  sitting 
ta  Bmuis  decided  that  the  attorney  was 
justified  in  dedimng  to  produce  the  book. 

Secondary  evidence  was  then  offered  but 
rejected,  and  the  plaintiff  was  nonsuited. 
A  rule  nisi  was  granted  for  a  new  trial ;  and 
after  discussion,  the  following  judgment  of 
the  Court  was  delivered  by  Mr.  Justice 
Maule:— 

"  In  this  case,  a  rale  was  obtained  for  a  new 
trial,  on  the  ground  of  the  improper  rejection 
of  evidence. 

"The  actioii  was  brought  to  recover,  aa 
money  had  and  received  to  the  pkintiiTa  uae, 
the  deposits  paid  on  an  allotment  of  shares  in 
the  Sheffield  and  Maacheater  Railway,  against 
the  defendant,  as  one  of  the  directors  of  the 
company,  on  the  gronnd  of  fraud,  and  failure 
of  consideration. 

*'  In  the  course  of  the  plainatiff's  case,  it  was 
attempted  to  coHieet  tlie  defendant  with  the 
act  of  mserting  an  advertisement  in  a  news- 
paper ;  and»  in  order  to  do  so,  it  waa  proposed 
to  pat  in  evidence  the  rainnte-book  of  the  pro- 
visional committee.  For  that  purpose,  an  at- 
torney named  Frr,  who  had  been  attorney  for 
the  company,  and  who  had  been  served  with  a 
^lAjHena  dtiees  tecum  as  to  the  book  in  qaestioD, 
was  caDed  as  a  witnessw  He  said  that  he  had 
the  book  wMi  him  in  Conrt ;  but  he  refused 
to  produce  it,  becauae  he  had  received  it  pro- 
fnsiooaDy  firom  the  defendant's  brother,  Wil- 
liam Chaplin.  The  Lord  Chief  Justice,  before 
whom  the  cause  was  tried, — after  having  con- 
nilted  the  Judges  then  sitting  in  Banco  in  the 
adjoining  Court,— decided  that  the  witness  was 
justified  in  this  refusal :  whereupon  il  was  pn>- 
poied,  on  the  part  of  the  plaintiff,  to  give  se- 
condary evidence  of  the  contents  of  the  book, 
by  the  examination  of  the  secretary  of  the 
company. 

"  Wiifiam  Cha^iin  had  been  subpoenaed  by 
the  plaintiff,  and  had  been  examined  as  a  wit- 
Bess;  and,  ea  beinf  asked,  he  objected  to  the 
hook  being  produced.  But,  as  he  had  not 
been  served  with  a  subpmna  dueee  tecum,  it  was 
contended  by  the  counsel  for  the  defendant, 
that  secondaiy  evidence  was  not  admissible; 
and  the  Lord  Chief  Justice,  being  of  that 
opinion,  refoaed  to  receive  it. 

*'The  plaintiff  having'  been  nonsuited,  after- 
wards obCaiiied  a  rain  for  a  new  trial,  on  the 
ground  that  sccoBdary  evidence  ooghtto  have 
been  admitted. 

''The  general  doctrine  is  dear,  thas^  if  a 
written  docnnient  is  in  the  possession  of  a 
witness  who  is  not  compellalde  to  produce  it, 
and  he  refiiaea  to  do  sp^  secondary  evi^nce  of 
the  contents  is  admissible.  But  in  Dee  cfem. 
Ot0erf  v.lto^,r  MLIrW.  109;  a  pokt  was 


suggested  by  the  Coart  of  Exchequer  (whieh 
it  beeune  unnecessary  to  decide),  that,  if  a 
witness,  who  refuses  to  produce  the  deed,  be 
an  attorney,  rdying  on  the  privilege  of  hia 
client,  it  is  possible  that,  ahfaough  the  attorney 
nught  refuae  to  diadose  the  instrument  whicn 
was  confided  to  him  by  his  client,  the  client 
himself  might  not  be  unwilling  that  it  ahould 
be  disclosed ;  and  therefore,  unless  he  is  sub- 
poenaed to  produce  the  instrnment,  and  refuses 
to  do  so.  all  has  not  been  done  which  might  be 
done  to  show  the  primary  evidence  unattain- 
able ;  and,  conaequentiy,  that  secondary  evi- 
dence is  not  admisaible. 

**  In  the  present  case,  the  client,  William 
Chaplin,  having  attended  on  a'  common  sub- 
poena, and  having  been  called  as  a  witness,  re- 
fused to  permit  the  production  of  the  book, 
which  the  attorney  had  brought  into  Court 
in  obedience  to  a  tmbpcBna  duces  tecum.  And 
the  only  objection  is,  that  the  client  himself  had 
not  been  served  with  a  subpanm  duces  tecum, 

**  But  we  are  of  opinion, — ^in  accordance  with 
the  decxaion  of  Aldersom^  B^  in  Doe  dem.  Les- 
combe  v.  CUfford,  2  Car.  &  K.  448,--thirt,  as 
the  book  was  actually  in  Court,  and  the  plaintiff 
had  procured  the  attendance,  as  witnesses,  of 
both  the  attorney  and  the  client,  who  expressed 
in  Court  their  refusal  to  allow  the  book  to  be 
produced,  he  had  done  ever3rthing  that  could 
DC  done  to  make  apparent  the  impossibility  of 
using  the  primary  means  of  proof;  and,  conse- 
quently, that  he  is  entitied  to  resort  to  second- 
ary evidence. 

"  We  are,  therefore,  of  omnion,  that  the  rule 
for  a  new  tiial  must  be  maae  absolute.'*  New- 
ton  V.  ChapHn,  10  C.  B.  356. 


THE  LAW  RELATING  TO  BRIBEBY. 


Ws  have  noticed  Mr.  Warren's  excellent 
Manual  of  Parliamentary  Election  Law;^ 
but  were  unable  to  give  any  specimeiia  of 
the  wofk.  It  is  nanmired  that  many  ques- 
tions of  bribery  will  be  brought  before 
committees  of  the  House  of  Commons  in  the 
ensuing  Session,  and  it  may  therefore  be  in- 
teresting to  our  readers  to  read  the  state  of 
the  law  as  expounded  by  Mr.  Warren*  For 
this  purpose  we  lay  before  them  the  foUov* 
ing  extracts : 

**  Having  surveyed  a  great  extent  of  that  de^ 
partment  of  the  laws  of  England  relating  to  the 
cofMft/ttffon,  the  aecertainment,  and  the  seer- 
cise  of  the  parliamentary  franchise,  we  have 
now  to  deal  with  certain  direful  agencies  which 
impede  the  working  of  the  system,  however 
beautifully  constructed  for  the  attainment  of  a 
noble  purpose.  A  given  individual  may  be  is» 
disputably  Invested  with  the  franchise ;  be  may 
be  the  subject  of  no  incapadty  whataoever; 
but  be  in  an  respects,  in  the  eye  of  the  Iaw« 
possessed  of  an  adequate  degree  of  intelligence, 
mtegfity  and  independence.    A  candidate  ftir 


See  pp.  193,  249,  tmie. 
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the  lugh  post  of  the  representative  of  that 
elector,  niay  be  free  from  all  taint  of  disqualifi- 
catioQ.  The  conduct  of  every  functionary  con- 
cerned throughout  every  step  of  the  proceed- 
ings may  have  been  punctiliously  exact  and 
unexceptionable.  Yet  all  may  nevertheless  be 
deranged  and  rendered  abortive  by  the  opera- 
tion of  the  foul  twin-disturbing  forces  of 
bribery  and  corruption.  It  is  idle  to  moralise 
upon  such  a  subject ;  for  we  have  to  deal  with 
a  glaring  and  disgraceful  fact.  The  Legislature 
has  of  late  years  bestirred  itself  with  an  energy 
and  anxiety  which  are  real,  though  some  have 
alleged  them  to  be  only  pretended,  to  detect 
the  existence  of  these  disturbing  forces,  and 
counteract  their  operation.  It  has  exerted  all 
its  vast  powers  for  the  purpose  of  discovering 
and  punishing  the  actors,  and  rendering  abor- 
tive their  guilty  proceedings.  It  has  imposed 
on  the  former  a  blighting  stigma;  subjected 
them  to  serious  disabilities  in  consequence  of 
their  crime,  and  liabilities  to  enormous  penal- 
ties. It  has  visited  with  equal  severity  the  two 
chief  offenders  and  all  participants  in  the 
offence.  Yet  bribery  is  seen  perhaps  in  fuller 
action  at  this  moment  than  ever  before,  as  is 
testified  on  all  hands  by  those  most  competent 
to  form  an  opinion  upon  the  subject." 
•  «  •  «  • 

"The  position  indeed  of  all  parties  entrusted 
with  '.the  electoral  franchise,  and  all  places 
where  they  exercise  it,  has  become  exceedingly 
critical,  in  consequence  of  the  recent  and 
greatly- augmented  facilities  which  now  exist 
for  detecting  bribery  in  even  Its  subtlest  and 
most  varied  forms.  Devices  hitherto  success- 
ful in  the  hands  of  those  characterized  by  a 
corrupt  but  consummate  astuteness,  will  be 
henceforth  found  shorn  of  almost  all  their  effi- 
cacy ;  for  it  is  perhaps  not  going  too  far  to  say 
that  impunity  may  be  regarded  as  compara- 
ratively  annihilatea.  The  universal  spirit  of  in- 
dignation against  this  opprobrium  of  the  age, 
to  which  impressive  utterance  has  been  given 
by  the  most  eminent  statesmen  belonging  to  all 
parties,  and  also,  with  a  marvellous  concur- 
rence, by  all  the  leading  organs  of  public  opi- 
dion,  will  not  suffer  itself  to  be  baffled  during 
the  inquiries  into  corrupt  practices  which  may 
henceforth  be  instituted.  Candidates  them- 
selves can  now  be  compelled  to  come  before 
committees,  or  it  may  be  into  a  court  of  law, 
there  to  be  exposed  to  an  acute  and  merciless 
examination,  from  which  they  cannot  shelter 
themselves,  except  by  the  ignominious,  peril- 
one,  and  even  fatal  plea,  that  they  decline  to 
answer,  on  the  ground  that  their  answers  may 
tend  to  criminate  themselves.  All  their  agents, 
friends  and  acquaintances,  moreover,  especially 
those  most  intimate,  and  in  any  way  taking 
part  in  the  election,  will  be  subjected  to  similar 
scrutiny ;  as  will  be  also  every  elector,  whom 
vigilant  and  unsuspected  observation  may  de- 
tect in  a  suspicious  or  equivocal  position. 
"While  candidates,  voters,  and  those  wno  com- 
municate with  them  are  thus  imperilled,  it 
must  be  borne  in  mind  that  pkces  themselves 
which  are  the  scenes  of  bribery  and  comiptioB, 


will  henceforth  be  subjected  to  the  untpaniiK 
and  rilgorous  scrutiny  of  parliament,  with  the 
great  additional  powers  conferred  by  the  Act 
which  has  just  received  the  assent  of  aa  cxpir- 
ing  Parliament.*' 

*  *  *  *  * 

"The  committee  which  shall  have  first  to 
decide  the  <iuestion,  whether  this  Act  empower* 
them  to  examine  both  the  sitting  member,  and 
any  candidate,  or  either  of  them,  or  the  neti- 
tioner,  will  have  undoubtedly  an  anxious  dutv 
to  perform,  and  their  decision  wiU  be  looked 
for  with  the  utmost  interest-    If  it  be  in  the 
affirmative, — that  the  words  of  both  sections 
taken  together  are  sufficiently  extensive  to  mwt 
the  case  of  an  election  petition,— then  will  the 
position  of  all  parties  to  it  become  one  of  gnat 
anxiety  and  responsibility.    The  effect  of  t 
sitting  member,  or  pcdtioner,  dechning  to  m- 
swer  a  question  directly  pointing  to  the  fact  of 
bribery,  or  knowledge  ot  it,  on  the  ground  that 
*  it  might  tend  to  criminate  himself*  (s.  3)) 
may  be  conjectured.    A  gentleman,  conscioM 
of  his  innocence,  would  answer  with  confidence 
and  unconcern :  but  what  is  to  become  of  him 
with  whom  it  is  not  so,  and  who  is  also  ware 
that  othere  are  likely  to  be,  and  may  hsvcbeen 
actually,  enmmoned  to  be  examined,  to  whom 
Bimilar  questioos  will  be  pnt,  and  avsweied 
truly  f    In  justice,  however,  to  those  who  may 
be  placed  in  so  novel  and  startling  a  posUiop, 
it  ought  to  be  intimated  that  their  licence,  m 
declining  to  answer  questions  of  this  desenp- 
tion,  is  large.    Lord  £ldon  thus  lays  down  the 
rule  in  such  a  case :  <  lu  no  stage  of  the  pro- 
ceedings of  this  Court  can  a  pai^  be  compeueo 
to  answer  any  question  accosiog  himself,  or 
any  one  in  a  series  of  questions  that  has  a  ten* 
dency  to  that  effect;  the  rule  in  these  casei 
being,  that  he  is  aft  liberty  to  protect  la^asoi 
against  answering,  not  only  the  direct  qwii^ 
whether  he  did  anything  that  was  illegjli  ^ 
also  every  question /strfy  appearing  to  be  fm 
with  a  view  of  drawing  from  him  an  aaawtf 
containmg  noth'mg  to  affect  him,  ew^s^i' 
ie  oaeUnkiuiji  chain  of  proqf,  that  is  to  affect 
him.'  , 

"The  question,  however,  remains,  as  to  tne 
effect  likely  to  be  produced  on  the  minds  of  a 
committee,  on  finding  a  member  or  candidate 
seeking  this  shelter ;  and  when  that  fact  u 
combined  with  other  evidence  before  them,  to 
which  it  gives  an  aspect  and  a  atreogth  which 
it  had  not  previously." ' 


»  "  It  may  have  been  seen  that  the  second 
section  of  sUt.  U  &  15  VicU  c  99,  prondes 
that  nothing  therein  contained  '  shall  '\Sk9fif 
criminal  proceeding  render  any  husband  or 
wife  competent  otr  compellable  to  give  e?idenc« 
for  or  against  each  other.'  Though  .this  clause 
is  not  very  likely  to  be  brought  Jnjto  operatiop 
in  the  inquiries  now  under  consideiation, » 
may  not  be  useless  to  inform  the^  rader,  tbtf 
in  a  recent  case  in  the  Court  of  Queen's  Bench 
it  was  decided,  in  conlermity:  with  the  opinion 
of  the  then  Lord  Chancellor  (Truro),  m  the 
case  of  Peroival  v.  Coney,  and  of  the  Court  » 
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Ths  Qneen  has  been  pleased  to  appoint 
WiUiam  ArrindeU,  Esq.,  to  be  Chief  Justice  of 
the  Colony  of  British  Guiana ;  and  Robert  R, 
Craig,  Esq.,  to  be  ber  Majesty's  Attoraey-Ge- 
oeral,  and  John  lAteie  Smiihf  Esq.,  to  be  her 
Majesty's  Solicitor-General  for  that  colony. 

Her  Majesty  has  also  been  pleased  to  appoint 
mmm  A*B9ckett,  Esq.,  to  be  Chief  Justice, 
and  Redmond  Barry,  Esq.,  to  be  Puisne  Judge 
of  the  Supreme  Court  of  the  colony  of  Victoria. 


VICK   CHANCCLLOR  STUART. 

Thk  appointment  of  John  Stuart,  £sq.» 
Q.C.,  to  the  office  of  Third  Yice-Chancellor  in 
the  Court  of  Chancery,  vacant  by  the  lamented 
death  of  Sir  James  Parker,  which  we  men- 
tioned last  week,  is  confirmed.  To  the  other 
qualifications  for  this  judicial  office,  it  may  be 
noticed,  that  Mr.  Stuart  had  necessarily  great 
experience  in  the  Law  and  Practice  of  the  Court 
astheassociateof  Mr.  Simons  in  reporting  the  de- 
cisions of  the  late  V.C.  Shad  well  for  many  years. 


RECENT   DECISIONS   \H  THE  SUPERIOR  COURTS. 
AND    SHORT  KOTX8   OF    CASKS. 


morlr  CbxRcrHor. 

Jones  V.  Price  and  another  j  Price  v.  Maclean* 
July  13,  14,  15,  1852. 

PURCHASB  OF  RSVSR8I0NARY  INTSRS8T  BY 
BOUCITOR  FROM  CUSNT — SRTTINO  A8IOB. 

Held,  OB  appeal  from  andoon^rwmg  the  deei- 
eiom  of   Viee-Chancdior   Knight  Bruce, 
wthomi  ooete,  thai  a  soUeUor  eanmot  mam' 
tew  the  pmrokaee  of  a  revermonmry  imtereet 
from  his  client,  wAere,  at  the  time  the  eon* 
tract  weu  entered  into  he  acted  aa  her  eoli^ 
eiior,  and  the  eoUcitor  eubeeqnenthf  called 
in  had  cleariy  acted  vmder  hie  direction 
and  suffffestion,  and  where,  by  the  purchaee* 
money  being  applied  in  payment  of  the 
debts  qf  the  plaintiff* 9  deeeaeed  hueband,  to 
which  she  was  not  legally  liabie,  she  had  de- 
rived no  ben^fromthetransaciion,bnt  had, 
on  the  otmtrary,  been  obliged  to  give  aoro- 
missory  note  for  a  bakmee  remaining  ame. 
This  was  an  appeal  from  the  decision  of  Vice* 
Chancellor  Knight  Bruce  setting  aside  an  as- 
sif^iment  to  the  defendants,  in  T837»  of  a  contin- 
frent  reversionary  interest  by  the  plaintiff  under 
the  will  of  Mr.  Benjamin  Price,  dated  in  1820, 
but  without  costs,  on  repayment  by  the  plain* 
tiflT  to  them  of  the  purchase-money  with  interest 
at  5/.  per  cent.     It  appeared  that  the  testator 
had  left  the  residue  of  his  property  to  his  wife 
and  daug^hter  for  life,  and  directea  that,  in  the 
erent  of  his  daughter  dving  without  issue,  the 
capital  was  to  be  divided  among  the  issue  of 
his  brother  and  his  sister,  who  outlived  the 
surviving  tenant  for  life.  In  1835,  the  plaintiff, 
as  one  of  such  issue,  was  entitled  to  a  fifth  part 
in  the  contingent  reversionary  interest,  and  her 
shve  was  put  up  to  auction,  and  was  bought 
hf  the  defendant  Price,  the  manager  of  the 
Brecon  Branch  Bank,  to  which  her  husband 
was  considerably  indebted,  but  the  contract 
was  abandoned  as  the  plaintiff,  as  a  married 
woman,  was  unable  to  give  a  valid  assignment, 
and  on  her  husband's  death,  in  1637,  it  was 
again  pnt  up  for  sale,  but  was  bought  in  for 
I810I.,  and  in   August,   1837,  the  reversion 


was  offered  for  1600/.  to  the  Reversionary  In* 
terest  Society,  who,  however,  declined  to  pur* 
chase.  The  bank  having  pressed  for  payment 
of  the  sum  due  from  her  husband,  toe  share 
was  contracted  to  be  sold  to  the  defendants^ 
Price  and  Thomas,  who  acted  as  her  solicitor 
as  well  as  solicitor  to  the  Bank,  for  1325/.,  and 
with  an  undertaking  to  pay  250/.  more  on  the 
plaintiff  surviving  the  tenant  for  Ufe. 

Wigram,  MaUns,  and  Rogers  for  the  plain* 
tiff;  BetheU,  Glasse,  and  JBerrcy  for  defendant 
Thomas,  J.  Russell  and  Prendergast  for  defend* 
ant  Price.  Cur,  ad.  vnU, 

The  Lord  Chancellor,  after  referring  to  the 
facts  of  the  case,  said,  that  it  was  remarkable 
that  when  the  reversion  was  put  up  to 
auction,  and  when  it  was  offered  to  the  Rever« 
sionarv  Interest  Society^  the  benefit  of  the  sur* 
vivorsnip  to  the  whole  residue  was  not  also  in- 
cluded. It  was  dear  that  at  the  time  Mr. 
Thomas  first  agreed  to  buy  the  plaintiff's  in« 
terest,  the  relation  of  solicitor  and  chent  existed 
between  them,— it  not  being  until  after  the 
contract  had  been  entered  into,  that  he  sug« 
gested  she  should  have  another  solicitor  to 
manage  the  business  on  her  behalf,  and  it  ap- 
peared when  anoUier  solicitor  was  called  in, 
that  he  acted  at  the  suggestion  and  by  the 
direction  of  Mr.  Thomas.  It  was  utterly  im- 
possible, therefore,  that  the  transaction  should 
stand,  because  Mr.  Thomas  was  well  aware 
that  when  the  offer  was  made  to  the  Rever- 
sionary Interest  Society,  the  supposed  ioipeifec- 
tions  of  title  were  visionary,  and  he  had  failed 
to  undeceive  the  Society,  and  besides  the  pur- 
chase-money was  appued  mainly  in  paying 
debts,  for  which  the  plaintiff  was  not  legally 
liable,  and  had  received  no  benefit  from  the 
transactions,  and  it  appeared  she  was  obliged  to 
give  a  promissory  note  for  46/.  and  some  costs 
remaimng  due.  As  therefore  the  character  of 
solicitor  and  client  had  not  been  severed,  and 
the  plaintiff  had  not  had  the  benefit  of  another 
solicitor,  the  appod  would  be  dismissed,  but» 
under  tiie  circumstances,  without  costs. 


Exchequer  in  that  of  Barbat  v.  Allan,  that  a 
wife  is  not  rendered  by  that  act  a  competent 
witness  for  her  husband  in  an  action  by  or 
against  him.  StapMcm  r.  Crqft,  28th  April, 
1853,  16  Jufist,  408." 


ChUdv.Elsworth.    August  4,  1852. 

WILL.— OOMSTaUCTION.— TIMB  OF  PAYMINT 
OP   LSOACY. 

A  testator,  qfter gnring aU  his  realandper* 
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sonal  eaiate  to  his  wife  for  life,  proceeded 
as  follows : — **Also,  I  give  and  bequeath 
unto  Johm,  Thoaias,  Mary,  Eikn,  Eliza- 
beth, Jane,  and  MargarA,  the  sotiis  and 
daughters  of  my  wscie  WiUiam  Deighton, 
200/.  each  J  also,  to  the  children  of  Hmmf, 
the  son  of  my  saidunek  fVilliam  Deighton, 
the  sum  of  dOOZ.,  to  be  divided  equally 
amongst  them,  to  be  paid  12  months  after 
the  decease  of  my  smd  M»fe:**   Held,  re- 
versing the  dedsien   of    Vice-ChanceUoir 
Tamer,    that    the   children    of    fViUiam 
Deighton  were  entitled  to  payment  cf  their 
legacy  only  after  the  death  of  the  widow, 
and  not  to  immediate  payment. 
The  testator,  Henry  Elsworth,  by  his  will, 
dated  in  1833,  after  giving  all  his  real  and  per- 
sonal to  his  wife,  the  defendant,  for  life,  pro- 
eeeded  thus: — ^'Also«  I  give  and  bequeath 
unto  John,  Thomas,  Mary,  Ellen,  Elizabeth, 
Jane,  and  Margaret,  the  sons  and  daughters 
of  my  uncle,  William  Deighton,  200/.  each; 
also  to  the  children  of  Henry,  the  son  of  my 
said  uncle,  William  Deighton,  the  sum  of  200/., 
to  be  divided  equally  amongst  them,  to  be  paid 
12  months  after  the  decease  of  my  said  wife." 
The  Vice-Chancellor  Turner  having  held  that 
liie  children  of  William  Deighton  were  entitled 
to  immediate  payment  of  their  legacy,  and  that 
the  direction  for  payment  after  the  widow's 
death  only  applied  to  the  bequest  to  Henry's 
children,  this  appeal  was  presented. 

Stuart,  Glasse,  J,  V.  Prior,  and  Springall 
Thompson,  appeared  for  the  several  parties. 

The  Lords  Justices  said,  that  as  it  appeared, 
OB  reference  to  the  origmal  wiU,  that  the 
danse  was  written  continuously  without  any 
break,  and  ended  with  a  full  stop,  the  time 
of  payment  must  be  held  to  control  the  whole 
clause,  and  the  appeal  would  therefore  be  al- 
lowed, but  the  legacy  would  have  to  be  paid 
into  Court,  and  the  dividends  be  paid  to  the 
widow,  when  invested. 


Heaton  v.  Dear  den.    J  uly  1 ,  1 8  5  2. 

AOBBSMBNT  FOB  LBA8B  OF  GOA.L   MINBB. — 
SPECIFIC    PERFOBMANCB.  — TENANTS    IN 
.     COUUOV. — ^PABTITION. 

Certain  land  was  conveyed,  as  it  sheared,  in 
trust  for  ¥.  and  D.,  and  F.  agried  to  de- 
wise  to  certain  persons  aU  the  coal  lying 
under  the  land,  covenanting  to  bear  them 
harmless  from  ail  litigation  in  respect  of 
the  coal,  but  he  died  bffifre  the  lease  foas 
executed,  and  the  grantees  efterwards  as- 
signed  to  the  plaintiffs  Held,  that  he  was 
entitled,  as  against  the  defendant,  who  was 
Jhe  heir-ia-law  of  V.,  to  -a  'decree  for  the 
epecifie  performance  cf  the  agreement,  the 
terms  to  be  settled  by  the  Master  in  case  of 
dispute,  and  that  afterwards  there  vatst  be 
a  decree  for  a  parMon  if  the  parties  could 
not  arrange  the  postiam  to  be  worked  by 
the  plaintiff. 
By  a  deed  dated  ifk  Aogiut,  1803,  the  b»- 
aignees  of  a  Mr.  Milna  convayed  four-twelfths 
of  cortain  Jand  Bt  Tator*B  Hilt  Spodand^  Lan- 


cashire, to  Mr.  Thomas  Ferrand,  in  tnitt  for 
Robert    Moore,    the    owner   of  three  other 
twelfths,  and  in  December,  180r»  Mr.  Moore, 
conveyed,    in    consideratbn   of  409/.}  soch 
seven-twelfths  to  Mr.  John  Backley,  it  ap- 
peared, as  trustee  for  Mr.  Thomas  Fenaiid 
and  Mr.  James  Dearden,  who  paid  the  monef, 
although  the  deed  contained  no  declaraUonof 
trust,  and  Mr.  Ferrand  entered  into  possesnon 
and  the  title-deeds  wore  deposited  withhio. 
In  1822,  Mrs.  Moore  instituted  a  suit  to  Mt 
aside  the  deed  of  December,  1807,  on  the 
ground  of  fraud,  and,  on  the  hearing  in  1812, 
an  issue  was  directed  which  came  on  for  trial 
at  Liverpool  in  April,  1643,  when  the  defend- 
ant, Mr.  Dearden,  as  devisee  under  hisfathei's 
will,  compromised  Mrs.   Moore's   claim  for 
1,500/.,  and  she  executed  a  deed  in  May,  1843, 
conveying  to  him  her  interest.    By  an  agree- 
ment dated  in  May,  1844,  Mr.  Fenand  agreed, 
in   consideration   of  330/.,  to  demise  to  Mr. 
Thomas  Watson  and  three  others  all  the  coil 
lying  under  th«  land  In  question  at  274/.  per 
acre,  covenanting  to  bear  them  hannless  from 
all  litigation  in  respect  of  the  coal,  and  Mr. 
Watson  and  the  others  aubseqaendy  ssaigDed 
their  interest  to  the  plakitaff,  Mr.  Heaton,  who 
entered  into  a  negociation  with  Mr.  Ferrand 
for  a  lea«e.    Mr.  Ferrand,  however,  diedm 
February,  1846,  before  the  completion  of  »« 
transaction,  mthout  devising  the  property  by 
wilU  and  tbe  defendant  took  the  same  as  bu^ 
heir-at-law,  and  had  alao  obtained  a  conrey- 
ance  of  the  legid  estate  from  Mr.  Backlefs 
heir.    The  plaintiflf  then  applied  to  tbe  defend- 
ant to  eaecttte  a  lease,  and  on  his  refasai  he 
filed  this  bill  as  assignee  for  the  specific  per- 
formance of  the  agreement  of  Mayj  1S44,  for  a 
lease. 

JR.  Palmer  and  J.  V.  Prior  for  tbe  plainUft; 
Roupell  and  Hetherington  for  the  defendant; 
Teed  for  Mr.  Buckley,  the  trustee. 

The  Master  of  the  Rolls  said,  that  tbe  plain- 
tiff was  entitled  to  a  decree  for  the  spcdfic  pa- 
formance  of  the  agreement  against  the  defcafl- 
ant  as  heir-at-law  of  Mr.  Ferrand,  and  ln» 
there  must  be  a  reference  to  the  Master  to 
settle  the  demise  if  the  parties  could  not  agree. 
When  that  was  done,  there  must  be  a  decree 
for  a  partition,  unless  the  portion  was  anang^ 
in  respect  of  which  the  plaintiff  was  to  woik 
the  minerals. 


In  re  Barton  sTVust.   JweSS,  1652. 

BEQUEST  TO  JOINT-TENANTS. — EFFECT  Of 
HAERIAGE   ON  TENANCY. 

A  sum  was  gvoen  to  £.  at  the  death  of^ 
testator's  wife,  but  i|pM  his  death  h^ 
her,  among  his  children.  E.  died  W^f^ 
tenant  for  life,  and  one  of  ^  chiM 
married  and  also  i&ed  before  her  de«»- 
Held,  that  the  child's  share  survieed  tom 
other  children  and  did  tuit  pass  to  her  ha- 
band,  and  tlat  the  marriage  Msxit^^ 
the  joint-tenancy. 

The  teetator,  Miu  Brntttm,  by  bia  viQ*  1^ 
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4B  his  proiMr^  t6  his  wife,  for  life,  and  mSok 
her  deith  he  directed  that  ifae  aam  of  2,000/. 
ahottld  go  to  Mr.  Frederick  Ekeas,  ami  in  tlie 
event  of  his  death  before  the  tenant  for  life, 
nich  Bum  to  be  divided  among  his  children. 
It  appeared  that  Mr.  Ekens  died  before  Mrs. 
Barton,  leaving  four  children,  and  that  one  of 
them  had  married  and  also  died  in  Mrs.  Bar- 
ton's lifetime,  but  before  her  husband,  who 
afterwards  became  a  bankrupt  The  qneation 
vas,  whether  the  share  of  such  deceased  child 
passed  to  the  husband  or  went  to  the  other 
children  bj  annrivorship. 

Cwr.  ad,  vuU, 
The  FSee-CAaiMsflbr  said,  if  this  had  been  a 
diattel  nal,  each  as  a  term  of  years,  the  cover. 
tuPB  would  clearly  net  sever  the  joint-tenancy. 
Now,  here,  although  the  chattel  was  personal, 
it  was  also  reversionary,  and  the  hnsband's 
rig^htonly  arose  on  his  surviving  his  wife;  but 
on  the  death  of  the  wife,  the  right  of  the  other 
joint-tenants  also  arose,  and  the  qoeetion  was, 
tiierefore,  ae  to  which  of  the  two  rights  was  to 
he  preferred.  The  question  must  oe  decided 
by  the  doctrine  laid  down  by  Coke  on  Lotdeton, 
Beet  185  b.,  that  "in  consideration  of  law 
there  is  a  priority  of  time  in  an  instant,*'  "  and 
the  reason  of  this  priority  is,  that  the  survivor 
daimeth  by  the  Brat  feoffor^  and  therefore,  in 
judgment  of  law,  his  title  is  paramount  the 
title  of  the  devisee;"  and  the  other  children 
accordingly  were  entitled  by  survivorship. 


\C.Pm1m\'^AualytiealJHgest.    SB5 

of  the  Laside'  dames  Act,  8  Vict  c.  18,  ex- 
cepting from  the  oorts  to  be  paid  by  the  com- 
pany,  such  as  weie  ''occasioned  by  litigation 
between  adverse  claimants," — there  appearing 
to  have  been  extra  costs  in  reference  to  the 
rights  of  parties  under  the  will  of  Mr.  Thomas 
Prentice. 

T^ler  and  Dickmsmt  for  the  petitioners, 
contriu 

The  Ftce-CAnfteettor,  after  consnllxng  the 
registrar  as  to  the  practice,  made  the  order  as 
ariced. 


f^ic^'CbatircTlor  Bfntrnnfles* 
la  re  Tookey's  Trust.    July  31,  1862. 

3UILWAT  COMPANY.  —  PaTITION  FOR  PAY- 
MBNT  OF  PURCHASE  -  MONKY  OUT  OF 
COURT. — COSTS. 

A  direction  toas  made  for  the  insertion  in  an 
order  for  the  payment  out  of  Court  of  the 
pwrchase-money  of  lands  taken  by  a  railway 
company,  excepting  from  the  costs  to  be 
paid  by   the  company,  such  as  were  *'  oc- 
casioned by  litigation  between  adverse  claim- 
ants,** in  accordance  with  sect,  80  of  the 
8  Viet.  c.  18, 
Speed  appeared  on  behalf  of  the  Bucks  Rail- 
way Company  in  this  case,  which  was  a  petition 
ior  the  payment  out  of  Court  of  the  purchase- 
money  for  lands  taken  for  the  purposes  of  the 
railway,  and  asked  that  a  direction  might  be  in- 
ferted  in  the  order,  in  accordance  wiui  sect  80 


Waters  v.  Wood.    July  13,  1852. 

WILL. — CONSTRUCTION. — BXOUE8T  OF  "PO- 
LICIBB."  -^  "  8HARSB  IN  PUBLIC  COM- 
PANIB8." 

A  testator  bequeathed  to  T.  all  the  "policies 

of  Ufe  assurance,**  which  had  been  effected 

in  two  insurance  offices  named,  and  the 

monies  payable  in  respect  thereof,  and  to 

his  wife  all  and  aingular  the  other  poUoiss 

of  life  insurance  effected  in  any  other  ofioe 

or  c^ces,  with  the  monies  payable  in  re- 

jpect  thereof:  and  the  will  contained  a  re- 

siduary  devise  of  all  his  **  shares  in  ouk^ 

lie  companies"      The   testator    had  no 

"policies,"  but  ^shares*'  in  the  two  i^giees 

named:  Held,  that  the  bequest  failed,  and 

that  the  shares  passed  under  the  residuary 

devise. 

This  was  a  special  case  under  the  13  &  14 

Vict  c.  35.    The  testator,  John  Wood,  by  his 

will,  gave  and  bequeathed  to  Harriet  Taylor, 

the  sum  of  1,CX)0/.,  "  and  all  the  policies  ot  life 

insurance  which  I  have  effected  in  the  Union 

and  Law  life  Insurance  Offices,  and  the  monies 

payable  in  respect  thereof,*'  and  to  his  wife  ''all 

and  singular  the  other  policies  of  life  insurance 

which  I  nave  effected  in  any  other  office  or  offices* 

and  the  monies  payable  in  respect  thereof,"  and 

in  the  residuary  be<}uesthe|rave  all  his  "  shares 

in  public  companies/'     The  testator  held  20 

shares,  but  no  policies  in  the  two  offices  named. 

Daniel  and  Speed  for  the  plaintiff;  Campbell 

and  Kennion  for  the  defendant;  Roupell  for  the 

executors  and  trustees. 

The  Vice-Chancellor  said,  that  the  testator 
had  made  a  specific  bequest  of  what  he  believed 
he  had,  but  which  he  had  not,  and  that  it 
therefore  failed,  and  the  shares  passed  under 
the  lesidnary  bequest 
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€^0ttrtfS  of  lE^hg. 
[For  tbe  previous  Sections  «f  the  Digest  in 
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Comrte  of  Eqediy  s 
Law  of  Attorneys  and  Solicitots,  p.  125. 


Gontribntories  under  the  Win<fing-np  Act, 
p.  143. 

Law  of  Tmstees,  p.  166. 

Lunacy,  p.  185. 

Lawrdatingto  Infants,  p.  186. 

Law  relating  to  Charities,  p.  ^3. 

Appeals  in  Banknipfe^,  p.  215. 

Construction  of  Statutes,  pp.  104,  266,  306, 
325. 

Law  of  Wills,  346,  367.] 
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LAW  OF    WILLS. 


CONSTRUCTION. 

[ConHmud/nm  p.  368.] 

4,  "And"  read  «* or.'*— ilwMwl  proJUs.^ 
Testator,  tenant  for  life  under  a  settlement  of 
the  B,  H,  estate  and  other  lands,  remainder  to 
his  first  and  other  sons  in  tail  male;  remainder 
to  A,,  his  brother,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male }  remain- 
der to  other  brothers  of  the  testator  in  like 
manner ;  and,  after  other  intermediate  limita- 
tions, remainder  over  to  the  sisters  of  the  tes- 
tator as  tenants  in  common  in  tail  generaL 

The  testator,  by  his  will,  gave  certain  specific 
things  to  be  enjoyed  by  the  person  or  persons 
who  for  the  time  being  should  be  entitled  to 
the  freehold  or  inheritance  of  the  family  estate 
at  Stapleton,  as  and  in  the  nature  of  heir- 
looms. He  gave  his  furniture,  plate,  &c«,  to 
his  brother  A.  He  directed  a  sum  of  1,000/., 
-secured  to  him  on  the  JB.  H,  estate  and  other 
estates,  to  sink  into  the  freehold  and  inheri* 
tance  of  the  said  estates,  that  the  same  might 
merge  them ;  and  the  rents  and  arrears  of  rent, 
with  timber  felled,  and  other  annual  profits  due 
to  him  at  the  time  of  his  decease  from  the 
B.  H.  estate,  unto  the  person  or  persons  who 
^hofdd  he  entitled  to  the  freehold  and  inheri- 
tance of  the  same  estate,  in  possession  on  his 
decease.  He  gave  his  residue  to  his  two  brothers, 
B.  and  C. :  and  he  appointed  his  brother  A.  his 
sole  executor,    B.  diea  in  the  testator's  lifetime. 

Held,  Ist,  that  in  the  gift  of  the  rents,  &c., 
Uie  word  and  must  be  read  or,  and  that  they 
passed  to  A.  although  he  was  entitled  only  to 
the  freehold;  2ndly,  that  certain  prepared  brick 
£arth  dug  out  of  the  estate  by  the  tenant  for 
life,  and  lying  upon  it  at  his  death,  and  cer- 
tain tiles  so  made  and  remaining  on  the  estate, 
were  comprised  in,  and  passed  by  the  words 
4>ther  annual  profits  J  3rdly,  that  certain  appor- 
tionable  parts  of  the  rents  which,  under  the 
Apportionment  Act,  went  to  the  testator's  exe- 
«cutor  as  part  of  his  assets,  passed  under  the 
words  due  to  him  at  the  time  of  his  decease. 
Stapleton  y.  Stapleton,  2  Sim.  N.  S.  212. 

6.  "Or"  cannot  be  read  as  "and"  where 
substitution  of  objects  and  not  succession  tit- 
tended.-'"HHrs"  construed  "children,"  and 
not  "issue" — Remoteness,-^The  testator  di- 
rected the  applicauon  of  the  surplus  income  of 
his  estate  for  the  muntenance  of  his  children 
during  their  minority  or  apprenticeship,  and 
the  application  of  certain  sums  for  their  ad- 
vancement; and  after  his  youngest  child 
should  have  attuned  21,  he  directed  hia  esce- 
entorsto  divide  any  surplus  in  their  hands, 
every  three  years,  during  his  wife's  life  or 
vidowhood,  and,  after  her  death  or  marriage, 
every  vear,  equally  amongst  his  children,  or 
their  heirs  instead  of  anv  one  that  might 
happen  to  be  dead,  until  the  espiration  of  60 
3rsars  from  the  time  of  his  death ;  and  that,  at 
the  end  of  the  said  60  years,  his  executors 
should  sell  his  remaining  estate,  and  pay,  dis- 
charge, or  divide  the  money  for  the  same 
amongst  his  children  (naming  them),  or  any 


of  their  hdrs  in  their  stead,  and  if  any  of  bis 
said  children  should  die  without  lawful  issue, 
such  share  or  shares  of  those  bo  dying  to 
belong  to  the  survivors  or  their  lawful  heiit, 
equally :  Held,  that  the  Court  could  not  read 
"or  "  as  "  and,"  where  the  purpose  was  mani- 
festly substitution  of  objects,  and  not  soc* 
cession. 

That  the  word  **  heirs  *•  must  be  construed 
"  issue,"  and  not  "  children ;"  and  that  it  was 
not  a  ground  for  departing  from  such  meaning, 
that  the  consequence  of  adhering  to  it  would 
be  to  render  the  will  void  for  remoteness. 

That  the  words  of  the  gift  did  not  directs 
substitution,  once  for  all,  of  ]>er8ons  to  take 
each  child's  share  at  a  given  time  not  too  T^ 
mote,  but  contained  a  running  direction  to 
the  trustees,  to  pay  the  income  from  time  to 
time,  during  the  whole  period  of  50  years,  to 
the  children,  or,  in  case  of  their  deaths,  to  such 
of  their  lineal  descendants  as  might  from  tine 
to  time  come  t«  esse. 

That  the  limitations  of  the  propertv  at  the 
end  of  the  term  of  50  years  were  void  for  re- 
moteness. Speakman  v.  Speakman,  8  Hare, 
180. 

Case  cited  in  tbe  judgment :  Salisbury  ▼.  Pettr, 
3  Hare,  86. 

6.  Pertttojs.—Cb*/*.— Testator  directed  that 
a  sum  of  stock  standing  in  his  nsme  should  be 
divided  between  and  amongst  the  relations  of 
his  late  wife,  in  such  manner^  shares,  and  pro- 
portions as  would  have  been  the  case  in  case 
she  had  died  possessed  of  it,  a  spinster,  and 
intestate.  The  wife  had  16  next  of  kin  liviog 
at  her  death.  Five  of  them  died  before  the 
testator. 

Held,  that  the  11  survivors  took  only  a  l6ih 
each,  and  that  the  other  ^ve  shares  lapsed  into 
the  residue ;  and  ought  to  bear  the  costs  of  tbe 
petitioners  and  respondents.  In  re  Ham*5 
lYusts,  exparte  Biles,  2  Sim.  N.  S.  106. 

7.  "TACTt.**— The  word  "then"  construed 
as  pointing  to  the  event,  and  not  to  the  time. 
Oundrjf  V.  Finniger,  14  Beav.  94. 

8.  Unreceived  dividends  not  readg  moT^'^ 
Unreceived  dividends  held  not  to  pass  under 
the  words  "  ready  money.*'  May  v.  Qr^^t  3 
De  G.&  8.  462. 

Cases  cited  in  the  judgment :  Vaise?  r.  Rey* 
nolds,  5  Russ.  12  ;  Parker  v.  Marcbani,  1  i* 
&  C,  Cb.  Ca.,  «90  J  Fiyen  r.  Ranken,  U  Sim. 
55. 

9.  Vuted  iWeres/*.  —  He«diie.— Testator 
directed  the  dividends  of  his  residue  to  be  psid 
to  his  three  children,  A,,  B.,  and  C,>  in  certain 
shares,  and  that,  after  Uie  decease  of  any  one 
or  two  of  them  until  the  decease  of  the  sor* 
vivor,  the  shares  of  the  deceased  parents  should 
go  to  their  respective  children ;  and  that,  after 
the  decease  of  hia  sunriving  chUd,  the  capital  of 
the  residue  should  be  divided  amongst  the 
children  of  his  said  childreUf  per  capita,  ^ 
died  first,  B.  next,  and  C,  last.  Both  A.  and 
C.  left  cUldren,  some  of  whom  were  living  at 
C.'s  death.  B.  had  children*  but  they  all  died 
in  her  lifetime. 
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Held,  nevertheless,  that  they  took  Tested, 
transmissible  interests  in  the  dividends  of  B.'s 
share  of  the  residue,  which  accrued  hetween 
^.'s  and  C/s  deaths.  Homer  v.  Gould,  1  Sim. 
N.  S.  541. 

DEVI8B. 

1 .  Land  "freely  to  be  possessed  and  enjoyed" 
—Life  estate, — ^Thje  words,  "  I  bequeath  to  my 
sons,  A,  and  B.,  and  likewise  constitute  and 
ordain  them  my  sole  executors  of  this  mv  will, 
all  and  singular  my  lands,  messua^^es  and  tene- 
ments, with  all  my  floods  and  chattels,  bv  them 
freely  to  be  possessed  and  enjoyed,"  held,  not 
to  l>e  a  devise  in  fee.  Bromiti  v.  Afoor,  9 
Hare,  378. 

2.  Power  to  sell  or  raise  money  by  way  of 
mortoage,^ Condition  precedent, — fv.  D.  de- 
vised certain  estates  to  R,  D.,  with  a  power  to 
sell  and  dispose  of  the  premises,  or  to  raise  any 
sum  or  sums  of  money  by  way  of  mortgage  or 
otherwise,  as  he  should  think  proper,  with  a 
proviso,  that  such  portion  of  all  and  every  sum 
and  sums  of  money  so  raised,  *'  either  by  sale 
or  mortgage,  as  shall  be  unexpended  at  my  de- 
cease," &c.,  should  be  charged  by  him  on  cer- 
tain property  of  his  own,  in  favour  of  other 
parties:  Held,  establishing  the  validity  of 
mortgages  executed  by  R.  D,,  that  this  proviso 
did  not  operate  as  a  condition  precedent,  but 
wis  a  hmitatkMi  over  of  so  much  of  the  monev 
to  be  raised  by  R,  D,  as  sbonld  be  unexpended. 
Wetkvas  V.  miliams,  3  M'N.  &  G.  622 ;  Ha- 
verdy.Ckurck,  ib. 

ESTATE  TAIL. 

Limitations  on  its  failure, — ^A  testator,  FT., 
devised  his  real  estates  to  trustees,  upon  trust 
to  receive  the  rents,  and,  on  his  son  John  ar- 
riving at  the  a^s^e  of  25  years,  to  let  him  into 
possession,  but  neither  he  nor  his  heirs  to  the 
third  generation  were  to  sell  or  mortgage  the 
>ame,  it  bsiog  the  testator's  desire  that  the  pro- 
perty should  remain  in  the  W.  name.  If  John 
should  die  without  leaving  lawful  issue,  it  was 
the  testator's  will  that  his  daughter  Ann  should 
^ve  his  share,  subject  to  the  same  limitations. 
If  John  and  Ann  should  die  under  age,  or 
^thout  leaving  issue,  the  testator  devised  the 
property,  after  deducting  a  certain  sum  from 
the  produce  in  favour  of  his  (the  testator's) 
daughter  Elizabeth,  to  and  for  the  benefit  of 
the  plaiotifis.  llie  testator  had  the  three  chil- 
dren named  in  his  will  living  at  his  death,  and 
no  more.  Elizabeth  died  at  the  age  of  two 
years ;  Ann  sartived  her,  and  died  at  the  age 
of  19  years,  unmarried;  and  John,  the  last 
survivor,  died,  aged  30  years,  leaving  children, 
^0  all  died  unmarried  and  without  issue. 
John,  by  his  will,  devised  part  of  the  father's 
real  estate  to  the  defendants :  Held,  first,  that 
the  devisees  of  John,  the  son,  took  no  estate  in 
the  hereditmnenrs  of  ^V,  the  father,  devised  bv 
his  will ;  and,  Sndly,  that  the  plaintiffs  took 
^  estates  in  the  hereditaments  of  fV.,  the 
^er,  and  in  such  manner  as  given  to  them 
^  the  will  of  9V.  the  father.  Mortimer  v. 
Aor%.3DeG.ftS.  316. 

i^MAs  xiti^d  io  tbe  Judgment:   Brownsword  v. 


Edwards,  t  Yes.  S.  t43  ;  Uurrty  v.  Jones,  t 
V.  fit  B.  313. 

LBOACY. 

1.  Charge  am  copyholds. — Personal  remedy 
of  legatee  against  demsee^^K  testatrix  devised 
copyholdi  to  A,,  subject  to  the  payment  of 
400/.  to  a  legatee.  The  legatee's  husband  at- 
tested the  execution  of  the  will.  The  devisee 
sold  to  a  purchaBer  for  the  full  value  of  the 
estate,  both  {larties  treating  the  legacy  as  void, 
and  not  noticing  it  in  the  conveyance.    The 

{>urchaser  afterwards  re-sold :  Htld,  that  the 
egatee  had  no  remedy  in  eqnity  against  the 
devisee,  to  recover  from  him,  personally,  the 
amount  of  his  legacy.  Jillard  v.  Edgar,  3  De 
G.  &  S.  S02. 

Cases  cited  in  the  judgment :  Denn  d.  Mellor  v. 
Moor,5T.R.558;  1  B.fic  P.558;  «  B.Sc  P. 
S47 :  7  Bro.  P.  C.  607 ;  Doe  d.  Briscoe  v.  Clarke, 
«  B.  fit  P.,  N.  R.  343;  Roe  v.  Daw,  3  M.  fie 
Selw.  bty 

2.  Inaccurate  number  of  a  class  of  legatees 
eorrected,—X  testatrix,  in  1831,  bequeathing 
as  follows :— "  To  the  three  children  of  my 
niece,  F.  fV.,  the  sum  of  500/.  each."    At  the 
date  of  this  will,  F.  W.  had  three  children  only, 
as  the  testatrix  knew.    F.  W,  subseouently  had 
six  other  children,  of  the  birth  of  each  of  whom 
the  testatrix  was  informed.    The  testatrix  in 
1836,  1842,  and  1844,  made  three  new  wills, 
successively  revoking  the  former,  in  each  of 
which  the  bequest  was  repeated  in  the  same 
words :  Held,  that  the  bequest  in  the  will  of 
1844  must  be  read  as  if  the  word  "  three  **  had  ' 
been  omitted,  or  had  been  the  word  "  nine.** 
Daniell  v.  Daniell,  3  De  G.  &  S.  337. 

3.  /»/ere*/.— Testator  gave  the  produce  of 
his  share  and  interest  in  his  co-partnership 
business  to  his  wife,  and  also  the  interest  of 
the  capital  sum  of  1,000/.  for  her  sole  use  and 
benefit  free  from  the  debu  or  control  of  any 
husband  she  might  marry,  and  her  receipt  to 
be  a  sufficient  discharge  to  his  executors ;  and 
he  gave  all  his  furniture,  plate,  &c.,  to  her 
absolutely. 

Held,  that  the  gift  of  the  interest  of  tha 
1,000/.  passed  the  principal.  Humphrey  v» 
Humphrey,  I  Sim.  N.  S.  536. 

4.  Next  of  kin  exparte  matemd.^Class. — 
Bequest  to  A.  B,  for  life,  and  afterwards  to  her 
children ;  but,  in  default  of  children,  "  to  nay 
or  assign  and  transfer  **  to  C.  D.,  if  living,  but 
if  dead,  to  his  next  of  kin  exparte  matemd^ 
C.  D.  died  before  A.  B. :  Held,  first,  that  the 
next  of  kin  were  to  be  ascertained  at  the  deatk 
of  C.  D.,  and  not  of  A.  B, ;  and,  secondly,  that 
the  next  of  kin  exparte  maiemd  were  not  ex-  . 
eluded,  because  they  also  filled  the  character  , 
of  next  of  kin  exparte  patemd,  Gundry  v* 
Finniger,  14  Beav.  94. 

Case  ettad  in  the  jttdgment:  Smith  v.  Palmer,  • 
7  U«rtf,  9$5. 

6.  Vncertatnty.^^TncompHcte  ettception, — A  * 
gift  to  all  the  grandchildren  of  the  testatrix, 
"  with  the  exception  of  one>  nt,,  — — ,"  este- 
blished  aa  a  gilt  to  the  class,  not  affected  by  the 
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incomplete  ezceplioiu 
Hare,  37< 
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LONG  ANNUITIB8  AUTB  LBAB«HOLD8. 

Three  per  Cnto.— TarMT/or  U/e.-^IiKome 
fer  first  year. — ^A.  teetelor  bequeathed  dl  hia 
money^  ncunties  for  laoaey,  money  in  the 
fonde,  household  fumitiiR,  cattk,  and  all  other 
h»  personal  estate  and  effects  onto  two  trustees, 
upon  trust  to  pay  his  debts  and  lef(acies,  and 
subject  to  the  payment  of  a  legacy,  to  stand 
possessed  upon  the  trusts  after-mentioned.  He 
then  devised  his  freehold  estates  to  trustees, 
vqpon  trust  to  permit  his  wife  to  reside  at  his 
house,  and  to  use  the  household  furniture,  plate, 
linen,  and  china  therein  for  her  life,  and  to' 
''pay  the  rents  and  profits  of  his  real  estate,"  and 
"  the  interest,  dividends,  and  proceeds  to  arise 
from  his  said  money,  and  securities  for  money, 
money  in  the  funds,  and  personal  estate,  there- 
inbefore bequeathed  "  to  her  for  life,  and,  after 
her  decease,  to  sell  his  real  estate,  and  divide 
and  pay  the  purchase-monies,  "  and  pay,  as- 
sign, or  transfer  his  said  money,  and  securities 
for  money,  money  in  the  funds,  and  personal 
estate,"  unto  his  children.  The  testator  pos- 
sessed long  annuities  and  leaseholds:  Held, 
that  they  ought  to  be  converted  into  Three  per 
Cents.,  and  that  the  widow  was  merely  entitled 
to  the  dividends  thereon. 

The  Master  of  the  Rolls  (following  Dimee  v. 
Scott,  4  Russ.  195 ;  Taylor  v.  Clark,  1  Hare, 
l6l,  and  Sutherland  v.  Cooke,  1  Coll.  p.  503 ; 
in  support  to  Douglas  v,  Congreve,  1  Keen,  4 10, 
and  other  cases),  held,  that  a  tenant  for  life  of 
a  residue  was  entitled,  during  the  first  year,  to 
the  dividends  on  so  much  Three  per  Cents,  as 
would  have  been  produced  bv  the  conversion 
of  the  property  at  the  end  of  tnat  year.  Mor^ 
gan  v.  Morgan,  14  Beav.  72. 

NEXT  OP   KIN. 

At  time  of  testator's  death, — ^A  testator,  after 
bequeathing  his  residuary  estate  to  trustees, 
upon  trust  for  his  grandson,  the  child  of  his 
deceased  daughter,  for  his  life,  directed  them, 
in  case  his  grandson  should  die  under  21  with- 
issue,  then  to  pay  the  rents  and  profits  unto 
and  amongst  his  (the  testator's)  ''next  of  kin, 
in  such  proportions  and  manner  as  is  provided 
by  the  Statute  of  Distributions,"  and  in  case 
the  grandson  should  die  after  attaining  21  with- 
out leaving  issue,  or  such  issue  i^ould  die 
under  21,  or  unmarried,  or  without  issue,  then 
to  distribute  the  whole  of  the  residue  amongst 
each  next  of  kin  in  the  same  proportions  and 
manner :  Held,  that  the  gift  was  to  the  next  of 
km  of  the  testator  at  his  death,  and  this,  not- 
withstanding his  sole  next  of  kin,  at  the  time 
of  making  the  will,  and  at  the  time  of  his  death, 
was  the  grandson  of  the  testator,  to  whom  the 
life  estate  was  given,  and  the  sole  next  of  kin 
of  the  grandson  at  the  same  times  was  the 
father  of  the  grandson,  the  husband  of  the  de- 
ceased daughter  of  the  testator.  Bkdy.Ijoekie, 
8  Hare,  301. 

PASSING  BSTiLTB  AND  XrVBCTS. 

A  wfll,  made  aftert&e  Wffli*  Act,  I  Vict  c. 


26,  wfaerobr  the  testator  gave,  devised,  and  be- 
qnesithed  mi  hit  estste  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind 
soever,  to  A,,  to  be  paid,  assigned,  or  trai» 
ferred  to  him,  on  his  attaining  21 :  HeU  to 
pass  real  estate  (copyhold  of  inheritance)  sab- 
sequently  acqaiied,  notwithstanding  a  direction 
in  tile  will,  that,  in  the  meantime,  £e  execoton 
should  apply  the  interest,  dividends,  and  pro- 
ceeds of  such  estate  and  eflfiects,  or  so  modi 
thereof,  or  so  much  of  the  principal  thereof,  as 
they  should  think  necessary,  in  tiie  mainto- 
nance,  education,  and  putting  forth  of  A,  in 
the  world,  and  should  invest  the  said  estate  and 
effects  on  real  or  personal  security  at  their  dis- 
cretion. 

The  directions  applicable  only  to  personal 
estate  may,  in  such  a  case,  be  construed  at 
referring  not  to  the  whole  subject-matter  of 
the  gift,  but  to  such  portions  of  the  estate  u 
may  consist  of  personalty,  to  which  such  di« 
rections  may  be  fitly  applied.  Stokes  v.  Ssio- 
mans,  9  Hare,  75. 

Case  cited  in  tbe  judgment:  Saamarex  r.  Sio- 
marez,  4  Mj.  &  Cr.  331. 

POWER. 

1.  Construction, — Discretion  of  trustees.- X 
testatrix  gave  a  fund  to  A,  and  B.,  who  were 
her  executors,  in  trust  to  place  out  the  sane 
at  interest,  and  to  apply  the  interest  thereof,  or 
the  principal,  for  the  benefit  of  Mary  Ann  5., 
in  such  way  as  they  might,  in  their  discretion, 
think  fit,  during  her  life,  it  being  the  wish  of 
the  testatrix  that  they  should  dispose  of  the 
principal  and  interest,  or  any  part,  or  should 
withhold  the  whole  and  let  the  interest  acco- 
mulate ;  and,  upon  the  decease  of  Mary  Ann 
S,,  in  case  the  trust  fund,  or  any  part  thereof, 
or  interest,  should  then  remain  undisposed  of, 
upon  trusts  for  other  persons.  A.  and  B.  paid 
the  interest  of  the  trust  fund  and  100/.,  part  of 
the  capital,  to  Mary  Ann  S.,  and  died  without 
any  other  exercise  of  their  discretionary  power: 
Held,  that  Mary  Ann  S.  was  entitled  to  the 
whole  of  the  trust  funds.  Gude  v.  fVorthtsg' 
ton,  3  De  6.  &  S.  389. 

2.  To  continue  monies  invested  in  trade,-^A 
gift  and  devise  by  one  of  the  partners  in  a 
cotton  mill,  of  all  his  property,  estate,  and 
efifects  to  trustees,  upon  trust  to  lay  out  and 
invest  two  third  parts  thereof  upon  real  or 
good  personal  security,  or  to  transfer  the  same, 
and  aUow  it  to  remain  in  the  concern,  of  which 
he  was  one  of  the  co-partners,  in  the  names  of 
his  trustees,  and  alter,  vaiy,  change,  and  trana- 
pose  the  same  as  they  should  think  fit,  and 
stand  possessed  of  the  same,  upon  trust,  for 
the  two  sons  of  the  testator,  with  certain 
powers  of  advancement  out  of  their  respectife 
shares :  Held,  to  authorise  the  executors  to 
continue  tije  monies  of  the  testator  in  JM 
trade,  but  not  to  trade  with  the  monies  by  o*" 
coming  partners  in  the  firm.  Travis  v.  Mu^ 
9  Hare,  141 ;  iKftise  ▼.  Same,  ib. 
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COMMON  LAW  PROCEDURE  ACT. 


drawn  up  and  presented  to  the  House  of 
Lords  by  the  late  Lord  Chancellor  Truro. 
This  Bill  was  adopted  by  Lord  Derby's 
Government  in  all  its  integrity.  It  was 
referred  to  a  Select  Committee  of  the  Law 
Lords,  at  the  instance  of  Lord  Lyndhurs^ 
and  passed  through  both  Houses  of  Par- 
liament without  any  alteration  involving 
matter  of  principle,  or  indeed  any  altera- 
tion which  should  be  considered  as  of  8al>- 
stance,  with  a  single  exception  to  which 
reference  will  be  hereafter  made,  and  which 
was  introduced  upon  the  recommendation 
of  the  Select  Committee  of  the  House  of 
Lords.  Notwithstanding  the  caution  and 
deliberation  with  which  it  has  been  framed, 
exuberances,  than  to  uproot  and  destroy,  *and   the   weight  of  judicial   authority  by 


WRITS    TO    COMMENCE   ACTIONS. 

Both  the  efficacy  and  sufficiency  of  the 
Act  for  the  Amendment  of  the  Practice  and 
Procedure  of  the  Superior  Courts  of  Law 
seem  to  be  questioned  by  some  who  regard 
with  unqualified  satisfaction  and  approval 
other  measures  of  Law  Reform  by  which  the 
last  Session  of  the  late  Parliament  is  ren- 
dered memorable.  We  look  in  vain  amongst 
its  provisions  for  any  very  startling  no- 
velties— ^the  ancient  foundations  remain  un- 
disturbed— the  endeavour  appears  to  have 
been  rather  to  restore,  improve,  and  lop-off 


and  the  appetite  for  Legal  Reforms  is  too 
much  excited  by  stimulants  to  accept  con* 
tentedly  a  measure  of  such  limited  preten- 
sion. Hence  it  is»  perhaps,  that  a  Statute 
ss  to  the  operation  of  which  great  expecta- 
tions were  once  entertained,  is  now  pro- 
nounced— even  before  trial — ^utterly  inade- 
quate to  the  exigency  of  the  time.  With- 
out staying,  at  present,  to  inquire  how  far 
this  condemnatory  judgment  is  well  founded, 
we  may  be  permitted  briefly  to  advert  to 
the  history  of  the  Act  and  the  circum- 
stances under  whieh  it  obtained  the  sanc- 
tbn  of  Parliament. 

Our  readers  esnnot  fail  to  recollect,  that 
tlie  Common  Lsfw  Procedure  Act  is  the 
wsnlt  of  the  labours  of  a  very  learned  body 
of  Commissioners,  appointed  by  Lord  John 
Russell's  Govemment,  including  the  Chief 
Justice  of  the  Common  Pleas,  Mr.  Baron 
Uutin,  the  late  Attorney-General,  one  of 
^  Mttters  of  the  Court  of  Exchequer,  and 
Messrs.  Bramwell  and  Willet  of  the  Com- 
uum  Law  Bar.  After  much  discussion  and 
^^^'ondenition,  and  the  examination  of  aeve- 
^  ^tnesses,  the  Commissioners  presented 
^elaborate  report,  upon  which  a  Bill  was 
Vol.  xliy.    No.  1,280. 


which  it  is  understood  to  be  supported  and 
recommended,  it  may  no  doubt  happen, 
when  the' Act  comes  into  operation,  that 
the  amount  of  improvement  e£fected  by  it 
will  be  found  not  comprehensive  enough,  to 
satisfy  the  expectations  of  the  pubhc.  Still, 
the  experiment  must  now  be  tried,  and  it  can- 
not be  supposed  that  a  measure,  upon  which 
so  much  labour  and  legislative  attention  has 
been  bestowed,  should  be  abandoned  before 
its  short-comings  and  defects  have  been 
ascertained  by  subjecting  its  provisions  to 
the  test  of  actual  experience.  Even  amongst 
those  who  complam  of  the  inadequacy  of 
its  provisions,  it  is  almost  universally  ad- 
mitted that  the  changes  .which  the  Act 
introduces  are  all  in  the  right  direction^ 
and  the  experiment  about  to  be  tried  will 
afford  the  b^t  and  safest  means  of  asoer- 
taining  whether  further  alterations  can  be 
advantageously  made  in  the  same  directiom 
Under  such  dreumstances,  those  of  our 
readers  who  have  not  already  made  them* 
selves  acquainted  with  the  provisions  of  the 
Act,  will  shortly  find  it  inoispensable  to  do 
so,  and  are  entitled  to  our  best  assistance. 
The  great  extent  of  the  Act  precluded  the 

Y 


390 


Commtm  Law  Praeeditre  Aet-^Wrii*  to  Commmee  AeHomi. 


publication  of  the  whole  in  a  single  Number, 
and  suggested  the  expediency  of  adopting 
the  divisional  arraneement  indicated  in  the 
Act  itself,  by  printing  a  portion  in  succes- 
siye  Numbers.  The  division  relating  to 
"  the  commencement  of  writs/'  has  already 
appeared,  and  the  following  divisions  will 
be  found  in  subsequent  pages.  Whilst  the 
measure  was  under  the  consideration  of  the 
Legislature,  attention  was  frequently  in- 
vited in  these  pages  to  its  provisions,  and 
now  that  they  have  acquired  the  authority 
of  law,  and  must  necessarily  become  the 
subject  of  judicial  construction,  it  is  hoped 
that  a  more  minute  examination  of  their 
scope  and  tendency  may  not  prove  altogether 
useless,  even  though  it  should  occasionally 
involve  some  degree  of  repetition. 

The  division  of  the  Act  relating  to  the 
writs  for  the  commencement  of  personal  ac- 
tions, distinguishes  between  cases  in  which 
the  defendant  resides  irtVAtn  the  jurisdiction 
.of.theBuperior  Courts,  and  those  cases  in 
which  >the  defendant  resides  beyond  the  ju- 
risdictioii. 

•  .in  ordinary  cases,  where  the  defendant 
•resides  within  the  jurisdiction  the  action  is 
io  commeuce,  as  heretofore,  by  the  issue  of 
a  writ  of  summons,  the  form  of  which  is 
prescribed  by  the  Act,  and  does  not  differ 
materially  from  that  heretofore  in  use,  under 
the  authorityof  the  Uniformity  of  Process 
Act  (2  &  3  Wm.  4,  c.  39).  The  writ  is  to 
be  issued,  unless  otherwise  directed  by  the 
Ck)urt,  by  the  same  officers  who  have  here- 
tofore issued  this  description  of  process  in 
the  respective  Courts,  and  is  to  be  addressed 
to  the  defendant  by  his  Christian  and  sur 
name,  mentioning  the  place  and  county  of 
his  residence  or  supposed  residence,  or  else 
the  place  where  he  is  or  is  supposed  to  be. 
It  had  hitherto  been  considered  necessary 
also  to  mention  the  form  of  action  in 
the  writ,  describing  it  as  an  action  "on 
promises,"  "in  trespass,"  or  "on  the 
case,"  and  the  selection  of  the  right  form 
of  action  was  occasionally  not  without  dif- 
ficulty, as  it  involved  the  necessity  of  an 
accurate  knowledge  of  the  facts  upon  which 
the  action  was  founded,  and  not  unfre- 
quently  of  the  principles  and  arbitrary  rules 
of  pleading.  If,  from  ignorance  or  inad- 
yertence,  the  form  of  action  was  improperly 
or  inaccurately  stated  in  the  writ  of  sum- 
mons, the  mistake  became  patent  when  the 
plaintiff  proceeded  to  declare,  and  the  de- 
claration might  then  be  set  aside  as  irregu- 
lar, because  it  did  not  follow  the  form  of 
action  as  described  in  the  writ.  The  peril 
tq  whiab  a  plaintiff  was  subjected  by  under- 1 


takbg  to  state  the  nature  of  his  acdon  in 
the  writ  can  no  longer  exist  however,  as  it 
is  now  expressly  enacted,  that  it  shall  not 
be  necessary  to  mention  any  form  or  canae 
of  action  in  the  writ  of  summons.  In  con- 
formity vrith  the  pre-existing  practice,  it 
vrin  still  be  necessary  to  insert  in  the  writ, 
the  names  of  all  the  defendants,  and  not 
to  insert  the  names  of  any  but  those  who 
are  defendants  in  the  particular  action  ia 
reference  to  which  the  writ  has  been  issued. 
The  writ  is  to  bear  date  on  the  day  on  which 
it  issues,  and,  in  order  that  it  may  appear 
from  vrhat  Court  it  issues,  it  will  continne 
to  be  tested  in  the  name  of  the  Lord  Chief 
Justice,  or  Lord  Chief  Baron,  of  the  Court 
from  which  the  writ  issues  ;  or,  in  case  of  a 
vacancy,  in  the  name  of  a  senior  Puisne 
Judge  of  the  Court.  We  presume  that  the 
use  of  the  indefinite  article  in  this  clause,  as 
noticed  by  one  of  our  correspondents,^  is  a 
mere  inadvertence,  and  that  it  is  intended  to 
provide,  when  the  office  of  Chief  Justice  or 
Chief  Baron  is  not  filled,  that  the  senior 
Judge's  name  shall  be  substituted  so  as  to 
indicate  on  the  face  of  the  writ  the  Court 
from  which  it  issues. 

The  practice  is  to  be  preserved  of  indorse 
ing  on  the  writ  of  summons  the  name  and 
abode  of  the  attorney  suing  it  out,  and  of 
both  attorney  and  agent  when  the  writ  is 
sued  out  by  the  agent  of  a  country  attor- 
ney, and  in  case  no  attorney  is  employed, 
the  indorsement  must  show  that  the  writ 
has  been  sued  out  by  the  plaintiff  in  per- 
son, and  it  is  requisite  to  state  the  hamlet, 
street,  and  number  of  the  house,  as  well  as 
the  city,  town,  or  parish  of  the  plaintiff's 
residence.  It  is  also  provided  that  the 
attorney  whose  name  is  indorsed  on  a  writ, 
shall,  on  demand  made  in  writing,  declare 
forthwith,  if  the  writ  has  been  issued  by 
his  authority,  and  shall  also,  by  direction 
of  the  Court  or  a  Judge,  be  compelled  \xi 
declare  in  writing,  within  a  specified  time, 
"the  profession,  occupation,  or  quality," 
and  place  of  abode  of  the  plaintiff.  When 
the  action  is  brought  to  recover  a  debt,  the 
amount  of  the  debt,  and  the  sum  claimed 
by  the  plaintiff's  attorney  for  the  costs  of 
the  writ  is  also  to  be  indorsed,  together 
with  the  announcement,  that  upon  payment 
of  debt  and  costs  within  four  days  from 
service,  further  proceedings  will  be  stayed. 
The  payment  of  costs  as  indorsed  is  not  to 
preclude  the  defendant,  who  is  at  liberty,  if 
lie  think  fit,  and  notwithstanding  such  pay- 


^  See  Postscript^  to  Leg.  Obs.  of  the  38th 
August  last. 


able  efforts  have  been  made  to  effect  ser- 
vice, and  either  that  the  writ  has  come  to 
the  knowledge  of  the  defendanty  or  that  he 
wilfully  evades  service,  and  has  not  appeared 
to  the  writ,  the  plamtiff  may  obtain  an  order 
to  proceed^  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  may 
be  deemed  fit. 

The  course  of  proceeding  to  be  pursued 
under  the  new  Act,  when  the  defendant  re- 
sides beyond  the  limits  of  the  jurisdiction, 
will  be  more  conveniently  explained  in  a 
separate  article. 
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ment,  to  have  the  costs  taxed,  and  the  costs 
of  taxation  will  depend,  as  in  ordinary 
cases,  upon  the  result,  and  if  more  than 
one-sixth  is  disallowed,  will  fall  upon  the 
plaintiff's  attorney. 

At  any  time,  within  six  months  from  the 
issoing  of  the  original  writ  of  summons, 
concurrent  writs  may  issue,  tested  on  the 
same  day  with  the  original  writ,  but  marked 
by  a  seal  or  stamp  with  the  word  "  con- 
tarrent,**  and  showing  on  its  face  the  date 
of  issuing  such  concurrent  writ.  The  du- 
ration of  the  concurrent  writ  is  not  to 
eiceed  that  of  the  original  writ,  which  is  to 
be  in  fbrce  for  six  calendar  months  from 
the  date,  or,  if  renewed,  from  the  date  of 
such  renewal.  Under  the  Uniformity  of 
Process  Act,  the  duration  of  writs  of  sum- 
mons, it  will  be  remembered,  was  limited 
to  four  months,  but  the  Act  under  consi- 
deration repeals  this  provision  of  the  Act 
2  Wm.  4,  c.  39,  as  well  as  those  relating  to 
the  issue  of  alias  and  pluries  writs,  and  to 
the  proceedings  necessary  for  making  the 
first  writ  available  to  prevent  the  operation 
of  the  Statute  of  Limitations.  In  lieu  of 
the  somewhat  complicated  proceedings  here- 
tofore necessary  in  order  to  save  the  Statute 
of  Limitations,  it  is  now  provided  that 
this  shall  be  effected  merely  by  having  the 
original  or  concurrent  writs  of  summons 
marked  at  the  Masters'  Office,  with  a  seal 
bearing  the  date  of  the  dav,  month,  and 
year  of  renewal,  which  marking  is  to  give 
the  original  or  concurrent  writ  renewed 
force  for  an  extended  period  of  six  months. 
Writs  issued  before  tne  commencement  of 
the  Act  may  be  renewed  under  its  autho- 
rity ;  and  in  every  case  the  production  of 
a  writ  marked  with  the  proper  seal  will  be 
sufficient  evidence  that  it  has  been  renewed, 
and  show  where  the  action  was  commenced. 

As  to  the  service  of  the  writ  of  summons, 
it  is  now  provided,  that  the  writ  may  be 
served  in  any  county,  without  regard  to  the 
residence  or  supposed  residence  of  the  de- 
fendant as  mentioned  in  the  writ,  and  the 
person  serving  the  writ  is  enjoined,  within 
three  days,  to  indorse  on  the  writ  the  date 
of  the  service,  and  in  default  of  such  in- 
dorsement the  plaintiff  will  not  be  at  liberty 
to  proceed  in  case  of  the  defendant's  noa 
appearance.  Provision  is  made  for  the 
lervice  of  writs  on  corporate  bodies,  and  on 
the  inhabitants  of  hundreds,  cities,  towns, 
fe.  It  is  intended  that  whenever  it  is 
practicable,  the  service  shall,  as  heretofore, 
60  perMonal,  but  in  lieu  of  the  justly  con- 
denmed' proceeding  by  way  of  distringas, 
the   new  Act   provides   that    where    the 


Court  or  a  Judge  is  satisfied  that  reason- 


NEW  STATUTES  EFFECTING  ALTE- 
IIATIONS  IN  THE  LAW. 

common  law  procedure. 
15  &  16  Vict.  c.  76. 

COMMKNCBMENT  OP   ACTIONS. 

[Continnedfrom  p.  ^77,  oa/e.] 
23.  Any  affidavit  for  the  purpose  of  enabling 
the  Court  or  a  judge  to  direct  proceedings  to  be 
taken  against  a  ddendant  residing  out  of  the 
jurisdiction  of  the  said  Courts  may  be  sworn 
before  any  consul  general,  consul,  vice-consul, 
or  consular  agent  for  the  time  being,  appointed 
by  her  majesty  at  any  foreign  port  or  placp, 
and  every  affidavit  so  sworn  by  virtue  of  this 
Act  may  be  used  and  shall  be  admitted  in 
evidence,  saving  all  iust  exceptions,  provided  it 
purport  to  be  signed  by  such  consul  general, 
consul,  vice-consul,  or  consular  agent,  upou 
proof  of  the  official  character  and  signature  of 
the  person  appearing  to  have  signed  the  same 
provided  always,  that  if  any  person  shall  foige 
the  signature  of  any  such  affidavit,  or  shall  use 
or  tender  in  evidence  any  such  affidavit  with  a 
false  or  counterfeit  signature  thereto,  knowing 
the  same  to  be  false  or  counterfeit,  he  shall  be 
guilty  of  felony,  and  shall  upon  conviction  be 
liable  to  transportation  for  seven  years,  or  to 
imprisonment  for  any  term  not  exceeding  three 
years,  nor  less  than  one  year,  with  hard  labour; 
and  every  person  who  shall  be  charged  with 
committing  any  felony  under  this  Act  may  be 
dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and 
charged  to  have  been  committed  in  the  coimty 
or  phce  in  which  he  shall  be  apprehended  or 
be  m  custody ;  and  every  accessory  before  or 
after  the  fact  to  any  such  offence  may  be  dealt 
with,  indicted,  tried,  and,  if  convicted,  sen- 
tenced, and  his  offence  may  be  laid  and  charged 
to  have  been  committed,  in  aziy  county  or  place 
in  which  the  principal  offendfer  may  be  tried : 
provided  also,  that  if  any  person  shall  wilfully 
and  corruptiy  makea  faue  affidavit  before  sucn 
consul  general,  consul,  vice-consul,  or  consular 
agent,  every   person   so   offending   shall  be 
deemed  and  taken  to  be  guilty>  of  perjury,  in 
like  manner  as  if  such  false  affidavit  had  been 
made  in. England  before  competent  authority, 
and  shall  and  may  be  dealt  with,  indicted, 
tried,  and,'  if  convicted,  sentenced,  and  his 
I  Y  2 
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oflSiDee  vmj  be  kid  and  charged  to.  luve  been 

OHomitted,  in  any  countv  or  place  in  which  he 
abidl  be  apprehended  or  be  in  custody,  as  if  his 
offence  had  been  actually  committed  in  that 
county  or  place. 

24.  From  the  time  when  this  Act  shall 
tommence  and  take  effect,  so  mnch  of  the  said 
Act  of  his  late  majesty  King  Wm.  the  4th  as 
relates  to  the  writ  of  distringas,  and  the  pro- 
ceeding thereon,  whether  for  the  purpose  of 
compeUing  appearance  or  for  proceedings  to 
outlawry,  shaU  be  repealed,  except  so  far  as 
may  be  necessary  for  the  purpose  of  giving 
effect  to  proceedmgs  alreacly  taken,  or  to  be 
taken  after  the  commencement  of  this  Act, 
under  or  by  reason  of  any  writ  of  distringas 
issued  before  the  commencement  of  this  Act, 
or  under  any  rule  or  order  authorizing  the 
issuing  of  such  writ,  and  made  before  the  com- 
mencement of  this  •  Act. 

25.  In  all  oases  where  the  defendant  resides 
within  the  jurisdiction  of  the  Court,  and  the 
claim  is  for  a  debt  or  liquidated  demand  in 
money,  with  or  without  interest,  arising  upon 
%  contract^  express  or  implied,  as,  for  instance, 
on  ft  bill  of  exchange,  promissory  note,  or 
cheque,  or  other  simple  contract  debt»  or  on  a 
liood  or  contract  under  seal  for  payment  of  a 
Uuiidated  amount  of  money,  or  on  a  statute 
WAora  the  sum  sought  to  oe  recovered  is  a 
&nd  sum  of  money,  or  in  the  nature  of  a  debt, 
or.  on  a  guarantee,  whether  under  seal  or  not, 
where  ^  claim  against  the  principal  is  in 
respect  of  such  debt  or  liquidated  demand, 
bill,  cheque,  or  note,  the  plaintiff  shall  be  at 
Mberty  to  make  upon  the  writ  of  summons  and 
copy  thereof  a  special  indorsement  of  the  par- 
ticulars of  his  claim,  in  the  form  containea  in 
tho  schedule  (A.)  to  this  Act  annexed,  marked 
Ho*  4,  or  to  the  like  effect ;  and  when  a  writ  of 
summons  has  been-  indorsed  in  the  special 
form  hereinbefore  mentioned,  the  indorsement 
thall  be  considered  as  particulars  of  demand, 
and  no  further  or  other  particulars  of  demand 
aced  be  delivered,  unless  ordered  by  the  Court 
or  a  Judge. 

APPEARANCB  AND  PROCBBDIKGB  IN 
DSPAULT. 

And  with  respect  to  the  appearance  of  the 
dfifcndant,  and  proceedings  of  the  plaintiff  in 
dcfonlt  of  appearance^  be  it  enacted  as  fol- 
lows: 

26.  Fh>m  the  time  ^en  this  Act  shall  com- 
mence and  take  efiect,  so  much  of  a  certain 
Am  of  Parliament  passed  in  the  twelfth  year  of 
Aarei^  of  his  Iste  majesty  King  George  the 
M^.  intUnled  *'  An  Act  to  prevent  frivolous  and 
fsoations  arrests^"  and  so  much  of  the  said 
Act  of  his  late  migesty  King  William  the  4th 
at  miatea  to  the  entering  an  appearance  for  the 
dafendant  by  the  plaintiff  in  anv  action  m  anv 
cCtha  said  superior  ConrtSr  shall  be  repealea, 
SBcepfrso  foras  mw  be  neceesarv  to  support 
pnoceedings  herstofofu  taken,  and  no  appear- 
anoB  need  be  entered  by  the  plaintiff  torttt 
dijsndant. 

S7.W  la  can  o£  aon-appearaaca  by  tiie  da- 


fcndant»  whan  tlia  wTitoCanflmaiialii 

in  the  special  fonn  hereinbefore  peorided,  it 
shall  ana  mav  be  lawlbl  for  the  phuntiff»  oa 
filing  an  affidavit  of  personal  service  of  Ae 
writ  of  summons,  or  a  Jndge^s  order  fmr  leaie 
to  proceed  under  the  provisiotte  of  this  Ae^ 
and  a  copy  of  tiie  wril  of  summons,  at  once  to 
sign  fimd  judgment  in  the  form  contaiBed  ia 
the  schedule  (A.)  to  this  Act  anaexed,  mariHd 
No.  5  (on  which  judgment  no  proceifidiag  ia 
error  shall  lie),  for  any  sum  not  exceeding  the 
sum  indorsed  on  the  writ,  together  with  intemt 
at  the  rate  specified,  if  any,  to  the  date  of  the 
judgment,  and  a  sum  for  costs,  (to  be  fixed  by 
the  masters  of  the  said  Superior  Courts,  orai^ 
three  of  tiiem,  subject  to  the  approval  of  ^m 
Judges  thereof,  or  anv  eight  of  them,  of  whoM 
the  Lord  Chief  Justicea  and  the  Lord  Chief 
Baron  shall  be  three)>  unless  tiie  plaintiff  dua 
more  tiian  such  fixed  sum,  in  which  case  the 
costs  shall  be  taxed  in  the  ordinary  way ;  atid 
the  plaintiff  may  upon  such  judgment  issue 
execution  at  the  expiration  of  eight  days  from 
the  last  day  for  appearance,  and  not  before : 
provided  always,  that  it  shall  be  lawful  for  the 
Court  or  a  Judge,  either  before  or  after  fiaal 
judgment,  to  let  ia  the  defendant  to  defend 
upon  an  application,  supported  by  satiafodory 
affidavits  accounting  for  the  non-appearaao^ 
and  disclosing  a  defence  upon  the  merits. 

28.  In  case  of  such  non-appearance,  where 
the  writ  of  summons  is  not  mdorsed  in  the 
special   form    hereinbefore  provided,  it  shaS 
and  may  be  lawful  for  the  plaintiff,  on  filing  an 
affidavit  of  personal  service  of  the  writ  of  som* 
mons,  or  a  Judge's  order  for  leave  to  piDcoed 
under  the  provisions  of  this  Act,  and  a  copy  of 
the  writ  of  summons,  to   file  a  declai^on 
indorsed  with  a  notice  to  plead  in  eight  days» 
and  to  sign  judgment  by  default  at  the  expira- 
tion of  the  time  to  plead,  so  indorsed  as  afore- 
said ;  and  in  the  event  of  no  plea  being  deE- 
vered,  where  the  cause  of  action  menticoed  in 
the  declaration  is  for  any  of  tiie  dainu  which 
might  have  been  inserted  in  the  special  indoiee- 
ment  on  the  writ  of  summons  hereinlMfora 
provided,  and  the  amount  daimed  is  indor^d 
on  the  writ  of  summons,  the  judgment  shall  be 
final,  and  execution  may  issue  for  an  amount 
not  exceeding  the  amount  indorsed  on  the  writ 
of  summons,  with  interest  at  the  rate  specified, 
if  any,  and  the  sum  fixed  by  the  masters  for 
costs,  as  hereinbefore  mentioned,  unless  tha 
plaintiff  claim  more,  in  which  caae  the  eoeia 
shall  be  taxed  in  the  ordinary  way :  provided 
always,  that  in  sudi  case  the  plaintiff  shall  not 
be  entitled  to  more  costs  than  if  he  had  mada 
such  special  indorsement  and  signed  judgment 
upon  non-appearance. 

29.  The  defendant  may  appear  at  any  time- 
before  judgment,  and  if  he  appear  sltor  tbs 
time  spedfifid  either  in  the  writ  of  summQBS,ir 
in  say  rule  or  order  to  proceed  as  if  persooil 
service  had  been  efiected,  he  shall,  after  aotioa 
of  such  appearance  to  tiie  phuatiff  or  his 
attorney,  as  the  case  may  be»  be  in  the  mxos 
position  as  to  pleadings  and  other  proceedingji 
m  the  action  as  if  he  had  appeared  in  time.: 
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Ihsl  a  dafondtot  spfMaring 
'  the  dme  appointed  hy  the  writ  shall  not 
¥•  entitled  to  any  further  time  for  pleading  or 
iny  ether  proceeding  than  if  he  had  appeared 
wnfain  saen  ^pointed  tieae. 

30.  Every  appearance  hy  the  defendant  in 
panon  shall  give  an  address,  at  which  it  shall 
aa  sufficient  to  leave  all  pleadings  and  other 
pMoeedings  not  rsqniring  personal  service; 
and  if  aoch  addreee  be  not  given  the  appear- 
anee  shall  not  be  received ;  and  if  an  address 
so  given  shall  be  illusory  or  fictitious,  the  ap- 
pearance shall  be  irregular,  and  may  be  set 
aaide  by  the  Court  or  a  Judge,  and  tlie  plain- 
tiff say  be  pemitted  to  proceed  by  stickiog 
«p  tlM  proceedings  in  the  Master^s  Office  with- 
oaft  luither  service. 

31.  The  mode  of  appearance  to  every  such 
wvit  of  summons,  or  under  the  aothmty  of 
tlna  Act,  shall  be  by  dehvering  a  memorandum 
in  writing  aceon^g  to  the  followivg  form,  or 
io  Aa  like  effect  : 

'*ifl.,  plaintiff,  against^ 

'    or  1'^®   defendant    CJD. 

against  CD.  andano^  L  appears  in  person^ 


ther. 


I  E,F,,  attorney  for  CD., 
^  I     appears  for  him. 

against  CD.  &  others.^ 
[If  the  defendoMt  appears  in  person  here  gne 
his  address^ 
Entered  the  day  of  IS    .'' 

Such  memorandum  to  be  delivered  to  the  pro- 
per officer  or  person  in  that  behalf,  and  to  be 
oated  on  the  day  of  the  delivery  thereof. 

32.  AH  such  proceedings  as  are  mentioned 
in  any  writ  or  notice  isaned  under  this  Act 
ahall  and  may  be  had  and  taken  in  default  of  a 
defendant's  appearance. 

33.  Id  any  action  brought  against  two  or 
more  defendants  where  the  writ  of  suounons  is 
indorsed  in  the  special  form  hereinbefore  pro-r 
vided,  if  one  or  more  of  such  defendants  only 
shall  appear,  and  another  or  others  of  them 
shall  not  appear,  it  shall  and  may  be  lawful  for 
the  plaintiff  to  sign  judgment  iq^ainst  such  de- 
fendant or  defeoddnts  only  as  shall  not  have 
wpeared,  and,  before  dedaration  against  the 
other  defendant  or  defendants,  to  issue  execu- 
tion thereupon,  in  which  case  he  shall  be  t^cen 
to  have  abandoned  his  action  against  the  de» 
£endant  or  defendants  who  shall  have  appeared ; 
or  the  plaintiff  may,  before  issuing  such  execu- 
^n,  declare  against  such  defendant  or  defend- 
ants as  shall  have  appeared,  stating  by  way  of 
BBggestion,  the  judgment,  obtained  against  the 
other  defendant  or  defendants  who  shall  not 
have  appeared,  in  which  case  the  judgment  so 
obtainea  against  the  defendant  or  defendants 
who  shall  not  have  appeared  shall  operats  and 
take  efiect  in  like  manner  as  a  judgment  by 
defanU  obtained  before  the  commencement  of 
diis  Act  against  one  or  more  of  the  several 
defendants  in  an  action  of  debt  befiore  the 
comiDencement  of  this  Act* 

JOtMDaR  OV  FAMnBSk 

And  with  respect  t»  the  joinder  of  parties  to 
actions,  be  it  enacted  as  foUows : 


34.  It  shall  and  may  be  lawfo)  for  the  Court 
or  a  Judge,  at  any  time  before  the  trial  of  any 
cause,  to  order  that  any  person  or  persons,  not 
joined  as  plaintiff  or  plainti  A  in  such  cause, 
ahall  be  so  joined ;  or  that  any  person  or  per« 
sons,  originally  joined  as  plaintiff  or  plaintiA» 
shall  be  struck  out  from  such  cause,  if  it  shall 
appear  to  such  Court  or  Judge  that  injustice 
will  not  be  done  by  such  amendment,  and  that 
the  person  or  persons,  to  be  added  as  aforssaid. 
consent,  either  in  person  or  by  writing,  under 
his,  her,  or  their  hands,  to  be  so  joined,  or  that 
the  person  or  persons,  to  be  strnck  out  as  afore- 
said,  were  originally  introduced  without  his, 
her,  or  their  consent,  or  that  such  person  or 
persons  consent  in  manner  aforesaid  to  be  so 
struck  out ;  and  such  amendment  shall  be 
made  upon  such  terms  as  to  the  amendment  of 
the  pleadings  (if  any),  postponement  of  the 
trial,  and  otherwise,  as  the  Court  or  Judge  br 
whom  such  amendment  is  made  shall  think 
proper;  and  when  any  such  amendment  shall 
have  been  made,  the  liability  of  any  person  or 
persons,  who  shall  have  been  added  as  co» 
plaintiff  or  co-plaintiffs,  shall,  subject  to  an^ 
terms  imposed  as  aforesaid,  be  the  same  as  if 
such  person  or  persons  had  been  originally 
joined  in  such  cause. 

35.  In  case  it  shall  appear  at  the  trial  of  any 
action  that  there  has  been  a  misjoinder  of  plain- 
tiffs or  that  some  person  or  persons  not  jmned 
as  plaintiff  or  plaintiffs,  ought  to  have  been  so 
joined,  and  the  defendant  shall  not,  at  or  before 
the  time  of  pleading,  have  given  notice  in  writ- 
ing that  he  objects  to  such  nonjoinder,  specify* 
ing  therein  the  name  or  names  of  such  person 
or  persons,  such  misjoinder  or  nonjoinder  may 
be  amended,  as  a  variance,  at  the  trial  by  any 
Court  of  Record  holding  plea  in  eiril  actions, 
and  by  may  Judge  sitting  at  Nisi  Prius,  or 
other  presiding  officer,  in  like  manner  as  to  the 
mode  of  amendment,  and  proceedings  conse* 
quent  thereon,  or  as  near  thereto  as  the  circum* 
stances  of  the  case  will  admit,  as  in  the  case  of 
amendments  of  variances  under  an  Act  of  Par- 
liament passed  in  the  Session  of  ParFiament, 
held  in  the  3  &  4  Wm.  4,  c.  42,  intituled  "An 
Act  for  the  further  Amendment  of  the  I^aw, 
and  the  better  Advancement  of  Justice,"  if  it 
shall  appear  to  such  Court  or  Judge,  or  other 
presiding  officer,  that  such  misjoinder  or  non- 
joinder was  not  for  the  purpose  of  obtaining 
an  undue  advantage,  and  that  injustice  will  not 
be  done  by  such  amendment,  and  that  the  per- 
son or  persons,  to  be  added  as  aforesaid,  con- 
sent, either  in  person  or  by  writing,  under  his, 
her,  or  their  hands,  to  be  so  joined,  or  that  the 
person  or  persons,  to  be  struck  out  as  aforesaid; 
were  miginally  introduced  without  his,  her,  or 
their  consent,  or  that  such  person  or  persona 
consent,  in  manner  aforesaid,  to  be  so  struck 
out ;  and  such  amendment  shaH  be  made  npoil 
such  terms  ae  the  Court,  or  Judge,  or  other 
prssiding  officer,  by  whom  snch  amendment  i8 
made,  shall  think  proper ;  and  when  any  such 
amendment  shall  have  been  made,  the  mbility 
of  anv  person  or  persons,  who  shadl  have  been 
addea  aa  co-^ntiff  or  eo-phaoMk,  shall  ,ealH 
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ject  to  any  terms  imposed  as  aforesaid,  be  the 
same  as  if  such  person  or  persons  had  been 
originally  joined  in  such  action. 

36.  In  case  such  notice  be  given,  or  any 
plea  in  abatement  of  nonjoinder  of  a  person  or 
persons  as  co-plaintiflf  or  co-plaintiffs,  in  esses 
where  such  plea  in  abatement  may  be  pleaded, 
be  pleaded  by  the  defendant,  the  plaintiff  shall 
be  at  liberty,  without  any  order,  to  amend  the 
writ  and  other  proceedings  before  plea,  by  add- 
ing the  name  or  names  of  the  person  or  per- 
sons named  in  such  notice  or  plea  in  abate- 
ment, and  to  proceed  in  the  action  without  any 
further  appearance,  on  pajrment  of  the  costs  ot, 
and  occasioned  by  such  amendment  only,  and 
in  such  case,  the  defendant  shall  be  at  liberty 
to  plead  de  novo. 

37*  It  shall  and  may  be  lawful  for  the  Court 
or  a  Judge  in  the  case  of  the  joinder  of  too 
man^r  defendants  in  anv  action  on  contract,  at 
any  time  before  the  trial  of  such  cause,  to  order 
that  the  name  or  names  of  one  or  more  of  such 
defendants  be  struck  out,  if  it  shall  appear  to 
such  Court  or  Judge  that  injustice  will  not  be 
done  by  such  amendment ;  and  the  amendment 
shall  be  made  upon  such  terms  as  the  C^urt 
or  Judge,  by  whom  such  amendment  is  made, 
shall  think  proper;  and  in  case  it  shaU  appear 
at  the  trial  of  any  action  or  contract  that  there 
has  been  a  misjomder  of  defendants,  such  mis- 
joinder may  be  amended,  as  a  variance,  at  the 
trial,  in  like  manner  as  the  misjoinder  of  plain- 
tiffs has  been  hereinbefore  directed  to  be 
amended,  and  upon  such  terms  as  the  Court, 
or  Judge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper. 

38.  In  any  action  on  contract  where  the  non- 
joinder of  any  person  or  persons  as  a  co-defend- 
ant or  co-defendants  has  been  pleaded  in  abate- 
ment, the  plaintiff  shall  be  at  liberty,  without 
any  order,  to  amend  the  writ  of  summons  and 
the  declaration,  by  adding  the  name  or  names 
of  the  person  or  persons  named  in  such  plea 
in  abatement  as  joint-contractors,  and  to  serve 
the  amended  writ  upon  the  penon  or  penons 
80  named  in  such  plea  in  abatement,  and  to 
proceed  against  the  original  defendant  or  de- 
fendants, and  the  peraon  or  peraons  so  named 
in  such  plea  in  abatement :  Provided  that  the 
date  of  such  amendment  shall,  as  between  the 
person  or  penons  so  named  in  such  plea  in 
abatement  and  the  plaintiff,  be  considered  for 
all  purposes  as  the  commencement  of  the  ac- 
tion. 

39.  In  all  cases  after  such  plea  in  abatement 
and  amendment,  if  it  shall  appear  upon  the 
trial  of  the  action  that  the  person  or  penons  so 
named  in  such  plea  in  abatement  was  or  were 
jointly  liable  with  the  original  defendant  or 
defendants,  the  original  defendant  or  defendants 
shall  be  entitled  as  against  the  plaintiff  to  the 
costs  of  such  plea  in  abatement  and  amend- 
ment ;  but  if  at  such  trial  it  shall  appear  that 
the  original  defendant  or  any  of  the  original 
defendants  is  or  an  liable,  but  that  one  or  more 
of  the  penons  named  in  such  plea  in  abatement 
is  or  are  not  liable  as  a  contracting  party  or 
parties  the  plaintiff  shall  nevertheless  be  eiu 


titled  to  judgment  against  the  odier  defendant 
or  defendants  who  shall  appear  to  be  liable;  and 
every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  is 
against  the  plaintiff,  who  shall  be  allowed  the 
same,  together  with  the  costs  of  the  pka  vi 
abatement  and  amendment,  as  costs  in  the 
cause  against  the  original  ddfendant  ot  defend- 
ants who  shall  have  so  pleaded  in  abatement 
the  nonjoinder  of  such  person :  Provided  that 
any  such  defendant  who  shall  have  so  pleaded 
in  abatement  shall  be  at  liberty  on  the  trial  to 
adduce  evidence  of  the  liability  of  the  defend- 
ants named  by  him  in  such  plea  in  abatement 

40.  In  any  action  brought  by  a  man  and  his 
wife  for  an  mjury  done  to  the  wife,  in  rnipect 
of  which  she  is  necessarily  joined  as  co-plainti^ 
it  shall  be  lawful  for  the  husband  to  add  there- 
to claims  in  his  own  right,  and  separate  actioni 
brought  in  respect  of  such  claims  may  be  con- 
soHdated,  if  the  Court  or  a  Judge  shaU  think 
fit :  Provided  that  in  the  case  of  the  death  of 
either  plaintiff  such  suit,  so  far  onl]|r  as  rdates 
to  the  causes  of  action,  if  any,  which  do  not 
survive,  shall  abate. 

JOINDER  OF  CAUBB8  OP  A.CTION. 

And  with  respect  to  joinder  of  causes  of  ac- 
tion, be  it  enacted  as  follows : 

41.  Causes  of  action,  of  whatever  kind,  pro- 
vided they  be  by  and  against  the  same  parties 
and  in  the  same  rights,  may  be  joined  in  the 
same  suit ;  but  this  shall  not  extend  to  replevin 
or  ejectment ;  and  where  two  or  more  of  the 
causes  of  action  so  joined  are  local,  and  arise  in 
different  counties,  the  venue  may  be  laid  in 
either  of  such  counties;  but  the  Court  or  a 
Judge  shall  have  power  to  prevent  the  trial  of 
different  causes  of^action  to|[ether,  if  such  trial 
would  be  inexpedient,  and  in  such  case  such 
Court  or  Judge  may  order  separate  records  to 
be  made  up,  and  separate  trials  to  be  had. 

aUBSTIOKS  BY  C0N8BNT  WITHOUT  PLBAD- 
ING. 

And  for  the  determination  of  questions  raised 
by  consent  of  the  parties  without  [deading,  he 
it  enacted  as  follows : 

42.  Where  the  parties  to  an  action  are  agreed 
as  to  the  question  or  questions  of  fact  to  be  de- 
cided between  them,  they  may,  after  writ  issued, 
and  before  judgment,  by  consent,  and  order  of 
a  Judge  (which  order  any  Judge  shall  have 
power  to  make,  upon  being  satisfied  that  the 
parties  have  a  bona  fide  interest  in  the  decision 
of  snch  question  or  questions,  and  that  the 
same  is  or  are  fit  to  be  tried),  proceed  to  the 
trial  of  any  question  or  questions  of  fact  with* 
out  formal  pleadings;  and  such  question  or 

auestions  may  be  stated  for  trial  in  an  issue  in 
le  form  contained  in  the  Schedule  (A.)  to  this 
Act  annexed,  marked  No.  6,  and  sudi  issue 
may  be  entered  for  trial  and  tried  accordingly 
in  the  same  manner  as  any  issue  joined  in  an 
ordinary  action ;  and  the  proceedings  in  soch 
action  and  issue  shall  be  under  and  subject  to 
the  ordinary  control  and  jurisdiction  of  the 
Court,  as  in  other  actions. 


JMno  StaiuUi  tffectmg  AUmOkmi  m  the  Law, 


395 


43.  The  parties  may,  if  they  think  fit,  enter 
into  an  agreement  in  writing,  which  shall  not 
be  subject  to  any  stamp  duty,  and  which  shall 
be  embodied  in  the  said  or  any  subsequent 
order,  that  upon  the  finding  of  the  jury  in  the 
affiraiative  or  negative  of  such  issue  or  issues, 
a  8um  of  money  fixed  by  the  parties,  or  to  be 
aicertained  by  the  jury  upon  a  question  inserted 
in  the  issue  for  that  purpose,  shall  be  paid  by 
one  of  such  parties  to  the  other  of  them,  either 
with  or  without  the  costs  of  the  action. 

44.  Upon  the  finding  of  the  juir  in  any  such 
issue,  judgment  may  be  entered  for  such  sum 
as  shall  be  so  agreed  or  ascertained  as  afore- 
said, with  or  without  costs,  as  the  case  may  be, 
and  execution  may  issue  upon  such  judgment 
forthwith,  unless  otherwise  agreed,  or  unless 
the  Court  or  a  Judge  shall  otlurwise  order  for 
the  purpose  of  giving  either  party  an  opporto- 
xdty  for  moving  to  set  aside  the  verdict,  or  for 
anew  trial. 

45.  The  proceedings  upon  such  issue  may 
be  recorded  at  the  instance  of  either  party,  and 
the  judgment,  whether  actually  recorded  or 
not,  shall  have  the  same  effect  as  any  other 
judgment  in  a  contested  action. 

46.  The  parties  may,  after  writ  issued,  and 
before  judgment,  by  consent,  and  order  of  a 
Judge,  state  any  question  or  questions  of  law 
in  a  special  case  for  the  opinion  of  the  Court, 
^thout  any  pleadings. 

47.  The  parties  may,  if  they  think  fit,  enter 
into  an  agreement  in  writing,  which  shall  not 
be  subject  to  any  stamp  duty,  and  which  shall 
be  embodied  in  the  said  or  any  subsequent 
order,  that  upon  the  judgment  of  the  Court 
being  given  in  the  affirmative  or  negative  of 
&e  question  or  questions  of  law  raised  by  such 
special  case,  a  sum  of  money,  fixed  by  the  par- 
ties, or  to  be  ascertained  by  the  Court,  or  in 
such  manner  as  the  Court  may  direct,  shall  be 
paid  by  one  of  such  parties  to  the  other  of 
tbem,  either  with  or  without  costs  of  the 
action;  and  the  judgment  of  the  Court  may 
he  entered  for  such  sum  as  shall  be  so  agreed 
or  ascertained,  with  or  without  costs,  as  the 
case  may  be,  and  execution  noay  issue  upon  such 
judgment  forthwith,  unless  otherwise  agreed, 
or  unless  stayed  by  proceedings  in  error. 

48.  In  case  no  agreement  shall  be  entered 
into  as  to  the  costs  of  such  action,  the  costs 
shall  follow  the  event,  and  be  recovered  by  the 
mccessful  party. 

PLEADINGS   IN    GENERAL. 

And  with  respect  to  the  language  and  form 
of  pleadings  in  general,  be  it  enacted  as  fol- 
lows: 

49.  All  statements  which  need  not  be 
pnived,  such  as  the  statement  of  time,  quan- 
%j  qoality,  and  value,  where  these  are  imma- 
^^^;  the  statement  of  losing  and  finding, 
and  bailment,  in  actions  for  goods  on  their 
ytht ;  the  statement  of  acts  of  trespass  having 
been  conunitted  with  force  and  arms,  and 
^S^nut  the  peace  of  our  Lad^r  the  Queen ;  the 
>tatenient  of  promises  which  need  not  be 
Proved,  as  promises  in  indebitatus  counts*  and 


mutual  promises. to  perform  agreements;  and 
all  statements  of  a  like  kind,  shall  be  omitted. 

50.  Either  party  may  object  by  demurrer  to 
the  pleading  of  the  opposite  party,  on  the 
ground  that  such  pleading  does  not  set  forth 
sufiicient  ground  of  action,  defence,  or  reply, 
as  the  case  may  be ;  and  where  issue  is  joined 
on  such  demurrer,  the  Court  shall  proceed  and 
give  judgment  according  as  the  very  right  of 
the  cause  and  matter  in  law  shall  appear  unto 
them,  without  regarding  anv  imperfection^ 
omission,  defect  in  or  lack  of  form ;  and  no 
judgment  shall  be  arrested,  stayed,  or  reversed 
for  any  such  imperfection,  omission,  defect  in 
or  lack  of  form. 

$1.  No  pleading  shaU  be  deemed  insufficient 
for  any  detect  which  could  heretofore  only  be 
objected  to  by  special  demurrer. 

62.  If  any  pleading  be  so  framed  as  to 
prejudice,  embairass,  or  delay  the  fair  trial  of 
the  action,  the  opposite  party  may  apply  to  the 
Court  or  a  Judge  to  strike  out  or  amend  such 
pleading,  and  the  Court  or  any  Judge  shall 
make  such  order  respecting  the  same,  and  also 
respecting  the  costs  of  the  apphcation,  as  such 
Court  or  Judge  shall  see  fit 

53.  Rules  to  declare,  or  declare  perempto- 
rily, and  rules  to  reply,  and  plead  subsequent 
pleadings,  shall  not  be  necessary,  and  instead 
thereof  a  notice  shall  be  substituted  requiring 
the  opposite  party  to  declare,  reply,  rejoin,  or 
as  the  case  mav  be,  within  four  days,  otherwise 
judgment,  sucn  notice  to  be  delivered  sepa- 
rately or  indorsed  on  any  pleading  to  which 
the  opposite  party  is  required  to  reply,  rejoin^ 
or  as  the  case  may  be. 

64.  Every  declaration  and  other  ]deading 
shall  be  entitled  of  the  proper  Court,  and  of 
the  day  of  the  month  and  tne  vear  when  the 
same  was  pleaded,  and  shall  bear  no  other 
time  or  date,  and  every  declaration  and  other 
pleading  shall  also  be  entered  on  the  record 
made  up  for  trial  and  on  the  judgment  roll 
under  the  date  of  the  day  of  the  month  and 
year  when  the  same  respectively  took  place^ 
and  without  reference  to  any  other  time  or 
date,  unless  otherwise  specially  ordered  by  the 
Court  or  a  Judge. 

65.  It  shall  not  be  necessary  to  make  pro- 
fert  of  any  deed  or  other  document  mentioned 
or  relied  on  in  any  pleading;  and  if  profert 
shall  be  made  it  shall  not  entitle  the  opposite 
party  to  crave  oyer  of  or  set  out  upon  oyer 
such  deed  or  other  document. 

56.  A  party  pleading  in  answer  to  any' 
pleading  in  which  any  document  is  mentioned 
or  referred  to  shall  be  at  liberty  to  set  out  the 
whole  or  such  part  thereof  as  may  be  material, 
and  the  matter  so  set  out  shall  be  deemed  and 
taken  to  be  part  of  the  pleading  in  which  it  is 
set  out. 

67.  It  shall  be  lawful  for  the  plaindff  or 
defendant  in  any  action  to  aver  performance  of 
conditions  precedent  generally,  and  the  oppo- 
site party  shall  not  deny  such  averment  gene- 
rally, but  shall  specify  in  his  pleading  the 
couihtion  or  conditions  precedent  the  perfor- 
numee  of  whieh  he  intenas  to  contest. 

Y  5 
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DSCI^AiULTIOH. 

And  with  regard  t3  the  time  and  manner  of 
declaring,  and  to  particulars  of  demand,  beat 
enacted  as  follows : 

58.  A  plaintiff  shall  he  deemed  out  of 
Conrt»  unless  he  declare  within  one  year  alter 
the  writ  of  summons  is  returnable. 

59.  Every  declaration  shall  commence  as 
follows,  or  to  the  like  effect : 

[Venue.]  "  A^.  by  E.F„  hie  Attorney  [or 
*'  in  person,  as  the  case  may  be],  sues  CD. 
*'  for  [here  state  the  cause  of  actum]  ;" 

And  shall  conclude  as  follows,  or  to  the  hke 
eflect: 

"And  the  plaintiff  claims  £  ,  [pr,  if 

"  the  action  is  hrowyht  fe  recover  specie 
**  goods,  the  plaintiff  claims  a  return  of  the 
''  said  goods  or  their  value,  and  £ 
"  for  ^ir  detention.]" 

60.  In  all  cases  in  which,  after  a  plea  in 
abatement  of  the  nonjoinder  of  another  person 
as  defendant,  the  plamtiff  shall,  without  having 
proceeded  to  trial  or  an  issue  thereon,  com- 
mence another  actbn  agunst  the  defendant  or 
defendants  in  the  action  in  which  such  plea  in 
abatement  shall  have  been  pleaded,  and  the 
person  or  persons  named  m  such  |dea  in 
abatement  as  joint  contractors,  or  shell  amend 
by  adding  tiie  omitted  defendant  or  defendants, 
lae  commencement  of  the  declaration  shall  be 
in  the  following  form,  or  to  the  like  efieet : 

[Venue.]  *•  A,B.  by  JB.F.,  his  attorney  [or 
•*in  his  own  proper  person,  4^.],  sues 
«  CD,  and  C.H.,  which  said  CD,  has 
^  heretofore  pleaded  in  abatement  the  non- 
"joinder  of  the  said  0,H,  for,'*  ^c. 

61.  In  actions  of  libel  and  slander  the 
plaintiff  shall  be  at  liberty  to  aver  that  the 
words  or  matter  complained  of  were  used  in  a 
defiamatory  sense,  specifying  such  defiamatory 
sense  without  any  prefatory  averment  to  show 
how  such  words  or  matter  were  used  in  that 
sense,  and  such  averment  shall  be  put  in  issue 
by  the  denial  of  the  alleged  libel  or  slander ; 
and  where  the  words  or  matter  set  forth,  with 
or  without  the  alleged  meaniuff,  show  a  cause 
of  action,  the  declaration  shall  be  sufficient. 

PLEAS  AND  SUBSSQUENT  PLEADINGS, 

And  as  to  pleas  and  subsequent  pleadings, 
be  it  enacted  as  follows  : 

62.  No  rule  to  plead  or  demand  of  pka 
shall  be  necessary,  and  the  notice  to  plead 
indorsed  on  the  declaration  or  delivered  sepa- 

'lafeely  shall  be  sufficient. 

63.  In  cases  where  the  defendant  is  within 
the  jurisdiction,  the  time  for  pleading  in  bar, 
unless  extended  by  the  Court  or  a  Judge,  shidl 
he  eight  days;  and  a  notice  reouiring  the 
defendant  to  plead  thereto  in  eight  oays,  other- 
wise judgment,  may,  whether  the  declaration 
be  deuvered  or  filed,  be  indorsed  upon  the  de- 
claration, or  deUveved  sepantely. 

64.  Express  cobar  shall  no  longer  be  asoas- 
saiy  in  any  pleading. 

65.  Special  traverses  ^wil  not  be  necessaiy 
in  any  pleading. 

66.  In  a  plea  or  awbaeqwpnt  p^f^^g  it  ahali 


not  be  aecssaary  to  use  any  allegation  of 
nelionssi  now,  or  oeHamem  vUerims  ass,  or  to 
the  like  effect,  or  any  prayer  of  judgment,  aor 
shall  it  be  necessary  in  any  rephca^n  or  tab- 
sequent  pleading,  to  use  any  allegation  d 
preotadi  tton,  or  to  the  like  effect,  or  any 
prayer  of  judgment. 

67.  No  formal  defence  shall  be  required  in  a 
plea,  or  avowry,  or  cognizance,  and  it  shall 
commence  as  follows,  or  to  the  lUte  effiset : 

"  The  defendant  by  his  attorn^ 

"  \or  in  person,  ar  ms  the  ease  mm/  fte,] 
''says  that  [here state Jint  drfmoey 
and  it  shall  aot  be  neeessary  to  atate  in  a  w. 
cond  or  other  plsa,  or  avowry,  or  cognisance, 
that  it  is  pleaded  by  leave  of  the  Court  or  a 
Judge,  or  according  lo  ^  form  of  the  Statate. 
or  to  that  effect^  but  every  auch  plea,  avawiy, 
or  cogniianoe  ahall  he  written  in  a  separate  pa- 
ragraph, and  numbered,  and  shall  eonaeatt 
as  follows,  or  to  the  like  effect : 

"Andfbraaecoaid  [^.]  plea  the  dafendaat 
"saya,  that   [jksre  sUUe  seooad,  ^c.  is- 
"/eitce];" 
or  if  pleaded  to  part  only,  then  as  ibllovs,  or  to 
the  like  effect : 

<' And  for  a  second  [4«.]  plea  to  [dofti^io 

"what  it  is  plaaded]  the  de£mdant  sajn 

"that,"  4tJ. 

and  no  formal  conclusion  ahall  be  necessary  to 

any  plea,  avowry,  cognixance,  or  suhseqaent 

jitouung. 

66.  Any  defence  arising  after  the  com^Mno^ 
ment  of  any  action  shall  be  pleaded  according 
to  the  fact,  without  any  fomul  eommenoeinent 
or  conclusion ;  and  any  plea  which  does  not 
sute  whether  the  defenoe  therein  set  «p  arose 
before  or  after  action  shall  be  deemed  to  tea 
plea  of  matter  arising  before  action. 

69.  In  cases  in  which  a  plea  pais  dsnm 
coatiuance  has  heretofore  been  pleadable  ia 
Banc  or  at  Nisi  Prius,  the  same  defence  may 
be  pleaded,  with  an  allegatioa  that  the  matter 
arose  after  the  last  pleading ;  and  such  ^ 
may,  when  necessary,  be  pleaded  at  Nisi  Prios, 
between  the  10th  of  August  and  24th  of  Octo- 
ber;  but  no  such  plea  shall  be  allowed  unkaa 
accompanied  by  an  affidavit  that  the  mattsr 
thereof  arose  within  eight  days  next  before  the 
pleading  of  such  ploa»  or  unless  the  Court  or 
a  Judge  shall  otherwise  order. 

70.  It  shall  be  lawful  for  the  defendant  is 
all  actions,  (except  actions  for  assault  and 
.battery,  false  imprisonment,  libel,  slander,  ma- 
licious arrest  or  prosecution,  criminal  conver- 
sation, or  debaudiing  of  the  plaintiff's  dau^ 
ter  or  servant,)  and,  by  leave  of  the  Ce«t  or  a 
Judge,  upon  such  terms  as  they  or  he  may 
think  fit,  foT'one  or  more  of  sevaral  defendaat^ 
to  pay  into  Court  a  sum  of  money  by  way « 
compensarioB  or  amends :  Provided  ^^  *J^ 
thmgherein  contained  ahall  be  taken  to  alw 
the  provisions  of  a  csrtun  Act  of  Parl»«» 
paand  in  the  Session  of  Ptoiiament  haldenff 
the6&7Viot,  intiMled  "AnActteami^ 
the  Law  tespsctiag  JMamatory  Wtfds  m 

71.  When  hkhmt  »  pud  into  CoatU^^ 
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payineiitYludl  be  pleaded  in  all  cases,  as  near 

aBjnay  be,  io  the  following  form*  mutatis  m«- 

iofulis: 

"  The  defendant  by  hie  attorney 

"  [or  in  person,  ^cJ]  [jif  pleaded  to  part 

"  sap,  as  to  £  »  parcel  of  the  money 

''  claimed},  brings  into  Court  the  sum  of 

"  £  ,  and  says  that  the  said  sum 

"is  enough  to  satisfy  the  claim  of  the 

"  planitiff  in  respect  of  the  matter  herein 

''pleaded  to.*' 

72.  No  rule  or  Judge's  order  to  pay  money 
into  Court  shall  be  necessary,  except  in  the 
case  of  one  or  more  of  several  defendants,  but 
the  money  shall  be  paid  to  the  pioper  officer 
of  each  Court,  who  shall  give  a  receipt  for  the 
amount  in  the  i&krgm  of  the  plea,  ana  the  said 
som  shell  be  paid  out  to  theplsintiff  or  to  his 
attorn^,  upon  a  wcitten  outhoh^  iran  the 
plamtio,  on  demand. 

73.  The  plaintiff,  after  the  delivery  of  a  plea 
of  payment  of  money  into  Court,  shall  1m  at 
liberty  to  reply  to  the  -same  by  accepting  the 
B&m  so  paid  into  Court  in  fuU  satisfaction  and 
discha^  of  the  cause  of  action  in  respect  of 
which  it  has  been  paid  in,  and  he  shall  be  at 
£berty  in  that  case  to  tax  his  costs  of  suit,  and, 
in  case  of  nonpayment  thereof  within  48  hours, 
to  ogn  judgment  for  his  costs  of  suit  so  taxed, 
or  the  plaintiff  may  reply  that  the  sum  paid 
into  Court  is  not  enougn  to  satisfy  the  claim 
of  the  phdntiff  in  respect  of  the  matter  to  which 
the  plea  is  pleaded ;  and,  in  the  event  of  an 
iitue  thereon  being  found  for  the  defendant, 
the  defendant  shall  be  entitled  to  judgment  and 
bii  costs  of  suit. 

7i.  Whereas  certain  onuses  of  actian  mav 
be  considered  to  partake  of  the  character  both 
of  breaches  of  contract  and  of  wrongs,  and 
^bts  may  arise  as  to  the  form  of  pleas  in 
Bnchactiens,  and  it  is  expedient  to  preclude 
racb  doubts :  any  plea,  which  shall  be  good  in 
nbstance,  shall  not  be  objectionable  on  the 
fpound  of  its  treating  the  declaration  either  as 
framed  fob  a  breach  of  contract,  or  for  a 
wrong. 

75.  Pleas  of  payment  and  set-off,  and  all 
^r  pleadings  capable  of  being  construed  dis- 
fnbutively,  shall  be  taken  distnbutively^  and  if 
Me  is  taken  thereon,  and  so  much  thereof  as 
1^1  be  sufficient  answer  to  part  of  the  causes 
of  action  proved  shall  be  found  tnie  by  the 
jvy,  a  verdict  shall  pass  for  the  defendant  in 
i^pect  of  80  much  of  the  causes  of  action  as 
■nil  be  answered,  and  for  the  plaintiff  in  rt^ 
9Kt  of  so  much  of  the  causes  of  action  as 
*«11  not  be  so  aaswerad. 

76.  A  defendant  may  either  traverse  gene* 
i^y  such  of  the  facts  contained  in  the  declare- 
teas  might  have  been  denied  by  one  plea,  or 
^  select  and  traverse  separately  anv  material 
««g«tioQ  in  the  deckntion,  although  it  might 
We  been  included  in  a  geaeral  traverse. 

77.  A  ^laiattff  shall  be  at  liber^  to  traverw 
wowholeof  aay  plea  or  subeequent  pleading 
«  ^  deSBoiant  by  «  geneM  denial.  dr,^id- 
"{■ting  soflM  port  or  pirta  thereof,  to  deny  all 
«e.  rest* «  to  dew  Mif  one  « 


7ft.  A  defendant  shaU  be  at  liberty  in  like 
manner  to  deny  the  whole  or  part  of -a  repliou- 
tion  or  subssquent  pleading  of  the  plaiati£ 

79.  Either  party  may  plead,  in  answer  to  the 
pleaorauhsequent  pleaaing  of  his  adversary, 
that  he  joins  issue  thereon,  which  joinder  of 
issue  may  be  as  -follows,  or  to  the  like  efihot: 

"  The  phdntiff  joins  issue  upon  the  ^lefend* 
"  ant*s  1st  iSfc,  speoifymg  mkat  iw  mfkat 
"part^  pleai" 
''The  defendant  joins  issue  upon  the  phdn* 
'' tiff's  raplication  tothe let  [^rc, 4rpec(^ 
"img^hat']  plea;" 
and  such  form  of  joinder  of  issue  shall  be 
deemed  to  be  a  denial  of  the  substance  of  thn 
plea  or  other  subsequent  pleading,  and  an  issue 
thereon ;  and  in  all  cases  where  the  plaintiff's 
pleadings  is  in  denial  of  the  pleading  of  the4o. 
fendant,  or  some  part  of  it,  the  plaintiff  tatf 
add  a  joinder  of  issue  for  the  defendant. 

80.  Either  party  may,  by  leave  of  the  Court 
or  a  Judge,  plead  and  demur  to  the  eome 
pleading  at  the  sane  time,  iqion  on  affidavit 
by  such  party,  or  his  attomciy,  if  reouired  hf 
the  Court  or  Judge,  to  the  elect  that  he  is 
advised  and  believes  that  he  has  just  groiwA 
to  travnrse  the  several  matters  proposed  to  be 
traversed  bv  him,  and  that  the  several  matters 

!  sought  to  be  pleaded  as  aforesaid  by  way  of 
'  confeaekm  and  avoidance  are  reepectively  true 
'  in  substance  and  in  fact,  and  that  he  is  further 
advised  and  believes  that  the  objections  rsned 
by  such  demurrer  are  good  and  valid  ol^- 
tions  in  law,  and  it  ehall  be  in  the  discretion^ 
the  Court  or  a  Judge  to  direct  which  iesue 
shall  be  first  dieposed  of. 

61.  The  plaiatiff  in  any  action  may,  by 
leave  of  the  (Joort  or  a  Judge,  plead  in  answer 
I  to  the  plea,  or  the  subsequent  pleading  of  the 
defendant,  as  many  eeveral  matters  as  he  shall 
think  necessary  to  sustain  his  action^  and  the 
defendant  in  any  action  may,  by  leave  of  the 
Court  or  a  Judge,  plead  in  answer  to  tha 
dedanttion  or  other  subsequent  pleading  of 
the  plaintiff,  as  many  several  matters  as  ha 
shall  think  necessary  for  his  defence,  upon  an 
atfidavitof  the  party  making  such  applicalion»or 
his  attorney,  if  required  by  the  Court  or  J4idgC|» 
to  the  effect  that  he  is  advised  and  believes 
that  he  has  just  ffround  to  traverse  the  sevoval 
matters  proposed  to  be  traversed  by  him,  and 
that  the  several  matters  sought  to  he  pleaded 
as  aforesaid  by  mj  oS  confession  and  nvoid- 
anoe  ore  respectively  true  in  substance  and  in 
fact;  provided  that  the  costs  of  any  issue, 
eitherof  feet  or  law,  shaH,  foHow  the  Coding  or 
judgment  upon  such  issue,  and  be  adjudged  to 
the  successful  party,  whatever  may  be  the 
result  of  the  other  issue  or  issues. 

88.  NoTule  of  Court  for  leaveto  plead  €evsnl 
matters  shall  be  necessary  where  a  Judge's 
order  has  been  made  for  the  same  purpose. 

83.  AU  objections  to  the  pleading  of  sevenl 
pleas,  replications,  or  subsequent  pleadings  or 
several  avowries  or  oogataanixa,  on  the  ground 
that  lliqr  are  founded  on  the  Mune  i^ownd  of 
answer  or  defence,  shall  be  heard  i|p(m  the 
noMs  to  ptead  oaiuiul  SMttcfs. 


398 


N$m  8taMa  efeeimg  AUeratUmi  is  the  Lam. 


84.  The  following  pleas,  or  any  two  or  more 
of  them,  may  be  pleaded  together  as  of  course, 
without  leave  of  the  Court  or  a  Judge ;  that  is 
to  say,  a  plea  denying  any  contract  or  debt 
alleged  in  the  declaration ;  a  plea  of  tender  as 
to  part ;  a  plea  of  the  statute  of  limitations, 
set-off,  bankruptcy  of  the  defendant,  discharge 
under  an  Insolvent  Act,  plen^  admUnstravit, 
pleni  administravU  prater,  infancy,  coverture, 
payment,  accord  and  satisfaction,  release,  not 
gmlty,  a  denial  that  the  property  an  injury  to 
whicn  is  complained  of  is  the  plaintiflPs,  leave 
and  licence,  son  assault  demesne,  and  any  other 
pleas  which  the  Judges  of  the  said  Superior 
Courts,  or  anv  eight  or  more  of  them,  of  whom 
the  Chief  Judges  of  the  said  Courts  shall  be 
three,  shall  by  any  rule  or  order,  to  be  from 
time  to  time  by  them  made  in  term  or  vacation, 
order  or  direct. 

85.  The  signature  of  counsel  shall  not  be 
required  to  any  pleading. 

86.  Except  in  the  cases  herein  specifically 
provided  for,  if  either  party  plead  several  pleas, 
replications,  avowries,  cognizances,  or  other 

S leadings,  without  leave  of  the  Court  or  a 
udge,  the  opposite  party  shall  be  at  liberty  to 
sign  judgment ;  provided  that  such  judgment 
may  be  set  aside  by  the  Court  or  a  Judge, 
upon  an  affidavit  of  merits,  and  such  terms  as 
to  costs  and  otherwise  as  they  or  he  may  think 
fit. 

87.  One  new  assignment  only  shall  be 
pleaded  to  any  number  of  pleas  to  the  same 
cause  of  action;  and  such  new  assignment 
shall  be  consistent  with  and  confined  by  the 
particulars  delivered  in  the  action,  if  any,  and 
shall  state  that  the  plaintiff  proceeds  for  causes 
of  action  difibrent  from  all  those  which  the 
pleas  profess  to  justify,  or  for  an  excess  over 
and  above  what  all  the  defences  set  up  in  such 
pleas  justify,  or  both. 

88.  No  plea,  which  has  already  been  pleaded 
to  the  declaration,  shall  be  pleaded  to  such 
new  assignment,  except  a  plea  in  denial,  unless 
by  leave  of  the  Court  or  a  Judge ;  and  such 
leave  shall  only  be  granted  upon  satisfactory 
|)roof  that  the  repetition  of  sucu  plea  is  essen- 
tial to  a  trial  on  the  merits. 

^  89.  The  form  of  a  demurrer,  except  in  the 
cases  herein  specifically  provided  for,  shall  be 
as  follows,  or  to  the  like  effect : 
"The -defendant,   by  his  attorney  [or,  in 

"  person,  Sfc,  or,  plaintifiT]  says,  that  the 

"  declaration  [or  plea,  4'^.J  is  bad  in  sub- 

«  stance;'' 
and  in  the  margin  thereof  some  substantial 
matter  of  law  intended  to  be  argued  shall  be 
stated ;  and  if  any  demurrer  shafi  be  delivered 
without  such  statement,  or*  with  a  frivolous 
statement,  it  may  be  set  aside  by  the  Court  or 
a  Judge,  and  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea;  and  the  form 
of  a  joinder  in  demurrer  shall  be  as  follows,  or 
to  the  like  effect: 
"The  plaintiff  [or,  defendant]  sa^s  that  the 

"declaration  [or,  plea,  Sfv,,"]  is  good  in 

"substance." 
90.  Where  an  amendment  of  any  pleading 


is  allowed,  no  new  notice  to  plead  thento 
shall  be  necessary ;  but  the  oppodte  party 
shall  be  bound  to  plead  to  tne  amended 
pleading  within  the  time  specified  in  the  onp" 
nal  notice  to  plead,  or  within  two  daysaf&r 
amendment,  whichever  shall  last  expire,  uw 
less  otherwise  ordered  by  the  Court  or  a 
Judge ;  and  in  case  the  amended  pleading  hu 
been  pleaded  to  before  amendment,  and  is  doc 
pleaded  to  de  now  within  two  days  after 
amendment,  or  within  such  other  time  as  the 
Court  or  a  Judflre  shall  allow,  the  pleadbgi 
originally  pleaded  thereto  shall  stand  and  be 
considered  as  pleaded  in  answer  to  snch 
amended  pleading. 

BXAMPLVB  OF  PLBJRDINOS. 

And  whereas  it  is  desirable  that  ezampleB 
should  be  given  of  the  statements  of  causes  of 
action,  andof  forms  of  pleading :  be  it  enacted 
as  follows : 

91.  The  forms  contained  in  the  achedok 
(B.^  to  this  Act  annexed  shall  be  sufficient, 
and  those  and  the  like  forms  may  be  used, 
with  such  modifications  as  may  be  necessary 
to  meet  tiie  facts  of  the  case;  but  nothing 
herein  contained  shall  render  it  erroneous  or 
irregular  to  depart  from  the  letter  of  such 
forms,  so  long  as  the  substance  is  expressed 
without  prolixity. 

JUDGMENT  BY   DBFAULT   AND  ASCXRTAIN- 
INO  AMOUNT. 

And  with  respect  to  judgment  by  default, 
and  the  mode  of  ascertaining  the  amount  to  he 
recovered  thereupon,  be  it  enacted  as  foUows : 

92.  No  rule  to  compute  shall  be  neceasuy 
or  used;  but  nothing  in  this  Act  cont^ned 
shall  invalidate  any  proceedings  already  taken 
or  to  be  taken  by  reason  of  any  rule  to  com- 
pute made,  or  applied  for,  before  the  com- 
mencement of  this  Act. 

93.  In  actions  where  the  plaintiff  seeks  to 
recover  a  debt  or  liqiudated  demand  in  money, 
judgment  by  default  shall  be  final. 

94.  In  actions  in  which  it  shall  appear  to 
the  Court  or  a  Judge  that  the  amount  of  da- 
mages sought  to  be  recovered  by  the  pl""*^ 
is  substantially  a  matter  of  calculation,  it  shaJJ 
not  be  necessary  to  issue  a  writ  of  inquiry,  bnt 
the  Court  or  a  Judge  may  direct  that  the 
amount,  for  which  final  judgment  is  to  he 
signed,  shall  be  ascertained  by  one  of  the 
Masters  of  the  said  Court ;  and  the  attendance 
of  witnesses  and  the  production  of  docomento 
before  such  Master  may  be  compelled  by  snb- 
poBua,  in  the  same  manner  as  before  a  m 


upon  a  writ  of  inquiry ;  and  it  shall  be  la^ 
for  such  Master  to  adjourn  the  jnqoi»7  ""J" 
time  to  time,  as  occasion  may  require ;  and  tne 
Master  shall  indorse  upon  the  rule  or  orocf^ 
referring  the  amount  of  damafl^es  to  hinii  tw 
amount  found  by  him,  and  shall  deliver  tfle 
rule  or  order,  with  such  indorsement,  to  tne 
plaintiff;  and  such  and  the  like  procecdmg» 
may  thereupon  be  had  as  to  taxation  of  coot, 
signing  judgment,  and  otherwise,  as  upon  uie 
finding  of  a  jury  upon  a  writ  of  inquiiy. 
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95.  la  all  actions  where  the  plaintiff  recovers 
a  sum  01  money,  the  amount  to  which  he  is 
entitled  may  be  awarded  to  him  by  the  judg- 
ment generally,  mthout  any  distinction  being 
therein  made  as  to  whether  such  sum  is  re- 
covered by  way  of  a  debt  or  damages. 

96.  Nothing  in  this  Act  contained  shall  in 
any  way  affect  the  provisions  of  a  certain  Act 
of  Parliament  passed  in  the  Session  of  Parlia- 
ment holden  in  the  8  &  9  Wm.  3,  intituled 
"An  Act  for  the  better  preventing  frivolous 
and  vexatious  Suits,"  as  to  the  assignment  or 
suggestion  of  breaches,  or  as  to  jqijlgment  for 
a  peDalty  as  a  security  for  damages  in  respect 
of  farther  breaches. 

^To  be  continued.'] 


others.  Lord  Chief  Justice  Tindal  thought 
that  the  plaintiff  must  confine  himself  to  the  eot- 
dence  of  persons  who  had  the  statement  from  the 
defendant  himself 


LAW  OF  EVIDENCE. 

ACTION  OP  SLANDER.— SPECIAL  DAMAGE. 

In  an  action  for  slander,^  the  declaration 
stated,  that  the  defendant  spoke  the  follow- 
ing words  of  the  plaintiff,  "  You  had  better 
get  your  dark  lantern,  and  go  to  old  Hol- 
lingworth's  pantry,  and  take  a  rhubarb  pie 
as  you  did  before."  The  decoration  stated, 
as  special  damage,  that  a  person  named 
Carpmole  would  not  employ  the  plaintiff. 
Plea:  Not  guilty.  *^ 

It  appeared  that  the  plaintiff  and  defend- 
ant, and  a  person  named  HoUingworth,  were 
together  in  a  field,  Carpmole  being  at  some 
distance,  when  the  defendant  spoke  the 
words  to  the  plaintiff  in  die  hearing  of 
HoUingworth,  but  Carpmole  did  not  hear 
what  was  said,  but  only  heard  Holling- 
worth's  name  mentioned,  but  on  his  asking 
HoUingworth  what  it  was,  he  told  him,  and 
on  the  plaintiff's  afterwards  asking  Carp- 
mole to  employ  him,  Carpmole  replied,  "  I 
don't  think  I  dare  employ  jou,  as  it  is  said 
that  you  rob  pantries;"  and  Carpmole  stated 
that  for  that  reason  he  would  not  employ 
the  plaintiff. 

Patteson,  J.— «« The  authority  of  Lord 
Chief  Justice  TVWa/,  in  the  case  of  Ruther- 
ford y.^  Evans,  4  C.  &  P.  79,  is  express, 
that  it  is  to  be  confined  to  the  persons  who 
heard  the  words  spoken  by  the  defendant, 
and  upon  that  authority  I  shall  act,  and 
•trike  out  this  evidence  of  the  special  da- 
mage." 

In  that  cas^,  to  prove  special  damage,  se- 
veral witnesses  were  called,  one  of  whom  stated 
«iat,  in  consequence  of  reports  which  he  had 
heard,  he  refused  to  give  the  plaintiff  credit. 
Taddy,  Serjeant,  objected  that  the  reports  must 
he  traced  to  the  defendant.  Wilde,  Serjeant, 
contended  that  it  was  not  necessary,  as  the 
greatest  mischief  miffht  be  done  by  reports  set 
afloat  by  the  defendant,  and  propagated  by 
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EXAMINATION  OF  ARTICLED  CLERKS. 

THE   NEW   STATUTES   AND   0Rl>ER8. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — Observing  in  your  Journal  of  the  14th 
August,  page  301,  your  obliging  reply  to  the 
inquiry  of  a  correspondent  on  the  subject  of 
the  ensuing  "Ezammation  of  Articled  Clerks," 
allow  me  to  ask, — If  the  course  you  mention 
be  the  probable  practice  of  the  Examiners  at 
the  next  Michaelmas  Examination,  what  plan 
are  they  likely  to  pursue  in  the  following 
Hilary  Term  ?  It  is  true,  that  by  that  time 
the  Rules  and  Orders  (of  the  Lord  Chancellor, 
for  instance),  may  not  only  have  been  issued, 
and  perhaps  confirmed  by  ParUament,  but 
even  partially  acted  upon;  hut  this,  I  pre- 
sume, is  as  much  as  they  will,  and  I  th'mk  I 
understand  you  to  say  that  "the  practice  of 
the  Examiners  has  been,  not  to  examine  on 
New  Statutes  and  Orders  of  Court  until  they 
have  been  some  time  in  operation.'' 

Again,— The  Lectures  to  be  delivered  shortly 
by  Messrs.  R.  C.  Garth  and  J.  C.  Conybeare, 
in  the  Hall  of  the  Incorporated  Law  Society, 
will  undoubtedly  be  (I  presume  so  at  least),  for 
the  greater  part,  on  the  Acts  of  the  late  Session 
and  the  alterations  in  the  Law  consequent 
thereupon,  as  was  the  case  in  the  last  courses 
of  1851-52.  Where,  then,  will  be  the  utility 
of  myself  and  others,  who  intend  to  apply  for 
examination  next  Hikry  Term,  attending  these 
valuable  Lectures  on  the  ''  New  Law,"  if  our 
Examination  Questions  are  to  be  on  the  "  Old 
Practice?"  And  how  very  contrary  to  good 
policy  it  seems  to  compel  us  to  employ  the 
few  remaining  months  of  our  articles  in 
"  working  up  "  that  Law  which,  on  our  eman- 
cipation, we  shall  find  to  be  null  and  void. 
And,  so  far  from  having  become  by  our 
studies  for  the  Examination  "  fit  and  capable 
to  act  as  attorneys  of  the  said  Courts,''  we 
shall  require  to  unlearn  all  we  know,  and 
return  to  our  study,  before  we  dare  take  a 
single  step  in  any  proceedings,  either  legal  or 
equitable.  Surely,  the  wisdom  of  the  learned 
gentlemen,  the  Examiners,  will  never  sanction 
such  a  state  of  things. 

An  Articled  Clerk. 
[We  think  the  Examiners  will  not  put  any 
Questions  on  such  parts  of  the  Law  and  Prac* 
tice  as  have  been  abolished ;  but  it  may  be 
reasonably  expected  that  in  HUary  Term  some 
Questions  will  be  propounded  at  the  Exami- 
tion  bearing  on  the  alterations  that  will  come 
into  effect  in  Michaelmas  Term.  It  should 
also  be  recollected  that  the  former  practice  will 
govern  all  questions  that  arise  on  matters  up  to 
the  time  that  the  New  Orders  come  into  opera- 
tion.—Ed.] 


.400 


doMte  f^if  tVifii'  iirw^Mifliflff  SbqUb nf  jltfonigyi*  Cko^M* 


COUNTY  COURT  COSTS- 


PROF09VD     SCAIiE     OF     ATTOKMBTS 

CHARGES. 

The  Lord  Chanoellor  having,  under  the 
provisions  of  the  County  Courts  Acts 
Amendments  Act  of  last  Session,  ap- 
pointed Mr.  Serjeant  Manning  Mr.  Koe, 
Mr.  Seijeant  Bowling,  Mr.  Walker,  and 
Mr,  Fumer,  being  five  of  the  Judges  of 
the  County  Courts,  to  frame  a  Scale  of 
Costs  and  Charges  to  be  paid  to  Attorneys 
in  ihe  County  Courts,  to  be  allowed  as  be- 
tween Attorney  and  Chest,  and  as  between 
party  and  party,  Mr.  Nkol,  ^e  Seeretaiy 


of  the  Juc^  so  appointed,  haa  requested 
the  members  of  the  sereral  Law  Societies 
to  oommunicate  any  suggestions  they  mxf 
wish  to  make,  with  reference  to  the  powen 
conferred  on  the  Judges  by  the  Lord  Cban- 
cellor's  appointment. 

The  following  proposed  scale,  which  was 
adc^ted  at  a  General  Meeting  of  the  At- 
torneys of  Sheffield,  held  on  the  30th 
September,  1850,  may  properly  be  hid 
before  our  readers  for  their  consideratkm 
on  the  present  occasion  ;  and  we  shsll  be 
glad  to  receive  any  suggestions  from  prac- 
titioners who  are  in  the  habit  of  appearing 
or  willing  to  practise,  in  the  County  Courts. 


Claim 
wider  £tt. 


Claim  £S0 
and  Older  £«S. 


Claim 
£i9  u>£»< 


Central  CoaU, 

Letter  before  action    •        «-        •        •  ... 

Application  for  summons  out  of  district     .        •        •        • 
Instructions  for  drawing,  and  attending  to  enter  plaint 
Drawing  and  two  copies  of  particalars  of  demand,  if  under 

three  folios 

If  above  tbree  folios,  per  additional  folio  extra  . 
Attending  searching  whether  summons  served,  idso  plaintiff 

thereon 

Attending  bespeaking  subpaenaa 

Notice  of  intention  to  appear   bj  attoiBey,    copies    and 

service 

Notice  of  trial  by  jury,  copies  and  service  • 

Notice  to  produce,  copy  and  service 

Examining  witnesses,  or  minutes  of  evidence    •        .        • 

Attending  Court  on  trial 

Attending  every  adjourned  bearing  .... 

Attending  plaintiff  on  part  of  demand  being  paid  into  Cont, 

and  advising  thereon 

Attending  searching  books,  receiving  money  out  of  Court 

or  bMpeaking  execution 

Other  attendances,  when  necessary,  eaob   .... 

Wherg  Counsel  Employed* 

Instructions  for  Brief         ..••,•• 

Copy  summons  to  annex  to  brief 

Drawing  brief  and  fair  copy,  per  sheet       .... 

Attending  Counsel •        .        • 

Attending  consultation      ....... 

Attending  Court  on  trial  and  on  every  adjourned  bearing, 
each 

Confeuiona  and  StmUmentt. 

Instivetions  for  and  drawing  confession  and  fair  copy  with« 
ont  terms.    S^ct.ft,  o.61  (IS  Ic  14  Vict)   . 

The  like  with  terms,  sect.  9        • 

Affidavit  with  signature  and  oath        .        .        ... 
Attending  Court  or  Cierk  therewith 
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Charges  in  Recovery  of  Tenemeitts,  Rtplevm,  JkUrplmier,  and  Triait  by  CmueiU,  will  be 
adapted  to  the  reqnitvmeiita  of  each  special  OMe,  ae  well  as  4o  the  case  «f  a  defendant. 

Charges  for  journeys  to  distant  Courts  are  left  to  the  discretion  of  the  Taxing  Officer. 
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UNITED  LAW  CLERKS'  SOOIETY, 


Tbe  T«vitleih.ABiiivemiv  Featiral  of  this 
Society  took  place  on  Wednesday  the  16th 
June  last,  at  the  Freemasons'  Tavern.  Abont 
350  gentlemen  sat  down  to  dinner.  Tie  Right 
Hommrable  Sir  John  Jenis,  Lord  Chief  Justice 
of  the  Court  qf  Common  Pieae^  jiresided,  and 
was  supported  by  the  Right  Honoorable  Sir 
John  Patteson,  Dr.  Harding  (the  Queen's 
Advocate),  Mr.  Campbell  (the  Accountant  in 
Bankniptcy),  Mr.  £.  Beavan,  Mr.  Biamwall, 
a. €.,  Mr.  Seroeant  Bylyy,  Mr.  J.HTCkris^, 
Mr.  Davison,  Mr.  Dowse,  Mr.  W.  Forsyth, 
Mr.  Horn,  Mr.  Jenris  (Marshal  of  the  Com- 
mon Pleas),  Mr.  C,  Milward,  Mr.  W.  Rogers, 
Dr.  Spinks,  Mr.  Steele,  Mr.  Wdsby,  Mr. 
WiUcock,  Q.C.,  Mr.  Bayfoid,  Mr.  J.  Bird, 
Mr.  Boyes,  Mr.  Button,  Mr.  Chandler,  Mr. 
Oodthard,  Mr.  6.  Cox,  Mr.  Foord,  Mr. 
Freeman,  Mr.  Goode,  Mr.  C.  6.  Jones,  Mr. 
W.  Jones,  Mr.  Lee,  Mr.  Lewis,  Mr.  Ma»* 
termsn,  Mr.  MUk,  Mr.  J.  R.  Naylor,  Mr. 
Plulipe,  Mr.  Raw,  Mr.  Robiimm,  Mr.  J. 
%ns,  Mr.  R9iBe,  Mr.  Scnrlock,  Mr.  Smith, 
Mr.  Thompwn,  Mr.  B.  Turner,  Mr.  J.  Turner, 
Mr.  Tweedir,  Mr.  Young,  Mr.  Williamson, 
and  very  many  other  meomrs  of  each  branch 
oftheProfeesKm. 

Hie  usual  lo^  toasts  were  drunk  with  the 
most  enthusiastic  loyalty. 

The  Secretary  (Mr.  Itogers),  having  read  tiie 
Anooal  Report — 

The  Chairmem  then  rose,  and  said,  that 
before  he  proposed  the  toast  with  which  he 
thoold  conclude,  he  most  be  permitted  to  con- 
ptolate  them  upon  the  Report  which  they 
0^  just  heard  read.  It  was  a  Report  of  which 
they  might  justly  be  proud ;  it  presented  topics 
of  a  most  interesting  dsscription.  it  was  in- 
<ieed  a  pnrad  moment  for  the  law  when  it  could 
anemble  together  so  many  gentlemen  from 
*TCry  branch  and  department  of  the  Profession 
opoD  such  a  benevolent  occasion,  and  when  it 
could  collect  for  this  excellent  purpose  a  spm 
exceeding  14,0001.  If  it  was  desirable  to  speak 
at  length  in  its  ftvoor,  no  topic  could  be  used 
^ch  presented  so  many  drcnmstances  for 
<»Qgratulation  as  that.  It  showed  that  they 
^  thrifty,  that  they  were  desirous  in  the  first 
^iMtance  to  provide  for  the  protection  and  sup- 
port of  then'  families  hereafter,  and  in  the  next 
{^,  to  be  generous  and  benevolent  in  aiding 
their  sufienng  brethren.  But  it  was  also  a 
^obi^ct  of  congratulation  tint  so  large  a  por- 
^  of  this  Bcoumulation  had  been  subscribed 
^y  those  who  were  employed  as  clerks.  The 
itct  spoke  volnmes  for  their  integrity,  and 
ahowed  that  their  employers  miglit  jusdy  ro- 
poM  the  greatest  codfidenoe  in  them.  It  was 
moorable  to  them  as  law  clerks,  and  showed 
^  they  were  desernng  of  the  pstionage  they 
w  obtained,  nnd  it  was  no  less  honourable  to 
tw  patronis  4iat  they  «o  aeneiwMly  bestowed 
It.  Tbe  reaidt  of  theur  ltt»ena  support  nata* 
i^  had  led  to  an  aecomnlataonof  thsir  stock, 
mtfamrmoat  aot  let  tiiat  mihwnce  those  who 
°Uffbt  be  anxious  to  contribute  hereafter.    As 


they  progressed,  thdr  memben  would  feel  the 
increasing  in^rmities  of  age  which  would  call 
largely  for  an  increase  ot  their  funds.  His 
Lordship  assured  them  that  it  was  to  him  a 
souree  of  the  highest  satisfaction,  labile  he  was 
ptedding  there  (and  therebv  doing  but  his 
duty),  to  find  that  so  many  whom  he  had  met 
so  often  in  his  formsr  pursuits  in  life  were 
members  of  that  Society,  and  were  doing  their 
best  to  support  othsrs  in  the  time  of  their  ne- 
cessity, as  wdl  as  laying  un  a  store  for  them- 
selvee  theraalker.  He  was  haopy  to  find  that 
that  good  conduct  which  he  baa  always  observed 
amongst  the  law  clerks  generallv  had  not  been 
incorrectly  estimated  by  him,  out  was  justly 
appreciated  by  their  superiors  who  had  gener* 
onely  come  forward  to  give  them  tiie  counte- 
nance of  their  support,  and  liberally  to  contri- 
bute to  the  increase  of  their  funds.  He  could 
not  but  feel  Aat  the  branch  of  the  Profession 
to  v^ich  he  then  addressed  himself,  might,  to 
to  a  certain  extent,  be  temporarily  suffering, 
with  other  branches  of  the  Profession,  from 
what  was  then  going  on  irith  romcct  to  the  im- 
provement of  the  law.  He  aaverted  to  the 
circumstance  solely  for  the  purpose  of  impress- 
ing upon  them  the  truth  that  in  this  state  of 
transition  it  was  their  bounden  duty  towards 
the  superiors  whom  they  served,  so  to  conduct 
themselves  honestly  and  straightforwardly  like 
high-minded  gentlemen,  as  to  justify  no  obser- 
vation to  their  disparagexnent,  and  that  though 
they  might  be  temporarilv  inconvenienced  by 
the  chanffe,  they  woulo,  by  puieuing  an 
honest,  liberal,  and  open  coune,  refute  the 
slanders  of  their  opponents,  and  ultimately 
achieve  that  which  he  was  certain  would  follow 
their  good  example,  the  triumph  of  the  Profes- 
sion, and  the  means  of  obtaining  an  honest 
and  liberal  livelihood.  And  when  he  spoke 
upon  this  subject,  be  did  so  as  the  result  of 
deep  consideration.  It  had  been  his  duty  to 
take  part  in  those  changes,  but  he  had  too 
much  confidence  in  the  honour  of  those  en- 
gaged in  the  Profession,  and  especially  in  the 
intepn^ity  of  those  who  were  members  of  thait 
Society,  to  doubt  that  for  a  moment  self-interest 
would  allow  them  to  swerve  from  that  path  of 
duty  which  alone  could  entitle  them  all  (as 
happily  it  was  open  to  them  all  as  we  had  had 
some  splendid  examples),  to  rise  from  that 
branch  of  the  Profession  to  which  they  so 
honourably  belonged,  even  to  become  the 
highest  and  most  distinguished  men  upon  tin 
judicial  bench.  It  was  the  proud  boast  of  tins 
country,  that  often  the  highest  person  in  the 
redm  next  to  the  Sovereign  had  risen  even 
from  the  lowest  branch  of  the  ProfessiOD. 
That  path  of  honoar  was  open  to  them  all,  but 
the  prise  is  to  be  obtainea  only  by  industry, 
by  the  honest  ponnit  of  their  Professkm,  by 
sedohms  attentkm  to  their  duties,  and  should 
any  of  them  achieve  that  honour,  as  he  trusted 
some  of  than  nnglit,  ttiey  would  then  be 
enabled  <w]th  honest  pride  to  nwert,  as  he  had 
heard  my  Lord  Truro  do»  with  exultatkm  to 
his  origin,  and  rrfer'lo  it  as  the  reward  whidi 
they  might  all  attain  by  strict  integrity,  and 
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the  honest  panuit  of  their  Profesnon.  With 
such  a  brilliant  example  before  them,  with 
such  mutual  support,  with  such  encouragement 
to  perseverance,  could  they  hesitate  what 
course  to  take  ?  Could  they  doubt  about  pur- 
suing an  honourable  upright  and  laudably 
ambitious  course,  and  not  that  which  some 
persons,  not  knowing  the  Profession,  stigma- 
tise as  a  mere  desire  for  gain  ?  He  was  sure 
they  would  adopt  the  former.  He  was  certain, 
as  mey  had  begun  so  well,  they  would  justify 
the  confidence  which  had  been  placed  in  them, 
by  persevering  in  the  course  thev  had  hitherto 
tidcen.  His  Lordship  concluded  by  proposing 
"Prosperity  to  the  Umied  Law  Clerks'  So- 
ciety." 

The  Secretary  then  announced  the  list  of 
subscriptions. 

Mr.  Seijeant  Syles  proposed  the  health  of 
"  The  Lord  Chancellor  and  the  other  patrons  qf 
the  Society,"  The  learned  Seijeant  stated 
that  most  of  those  who>were  patrons  of  the 
Society  considered  it  their  highest  distinction 
to  belong  to  that  famous  Profession  of  which 
they  were  all  members,  and  he  then  perhaps 
was  speaking  in  the  presence  of  some  who 
might  hereafter  rise  to  the  highest  posts  in  the 
redm,  and  have  their  healths  proposed  in  a 
toast  like  that  when  he  had  then  the  honour 
to  submit  for  their  acceptance. 

The-  Right  Honourahle  Sir  John  Patteson 
(who  upon  rising  was  received  with  the  most 
enthusiastic  and  prolonged  applause)  responded 
to  the  toast.  Tne  Right  Honourable  Gentle- 
man stated,  that  by  virtue  of  his  seniority  in 
age,  and  because  their  excellent  Chairman,  who 
was  his  senior  in  rank  was  Chairman,  he  was 
called  upon,  and  it  was  but  his  duty  to  obey — 
to  return  thanks  to  them  for  the  toast  which 
had  been  proposed  by  his  Brother  Bvles,  and 
which  had  been  received  so  cordially  oy  them, 
he  meant  the  health  of  the  Lord  Chancellor 
and  the  other  patrons  of  the  Society— it  would 
ill  become  him,  and  he  certainly  did  not  pro. 
pose  doing  so,  to  enter  at  large  into  any  of  the 
benefits  of  the  Society,  because  that  had  been 
already  done  by  his  excellent  friend,  their 
Chairman,  in  a  manner  which  he  was  sure  if 
any  person  were  to  attempt  to  follow  him  into 
the  same  subject,  would  put  that  person  most 
terribly  in  the  shade.  He  did  not  think  it  at 
all  necessarv  or  right  to  take  that  course,  but  this 
he  trusted  he  might  be  allowed  to  say,  without 
treading  in  his  steps,  that  they  all  ought  to  be 
verv  much  obligea  to  those  very  benevolent 
ana  kind  ^ntlemen  who  he  thought  twenty 
years  ago,  in  the  year  1832,  proposed  the  for- 
mation of  the  Society.  He  believed  that  many 
of  them  still  living  were  delighted  indeed  that 
the  anticipations  they  then  mdulged  in  as  to 
the  benefits  which  would  result  from  such  an 
Institution  had  been  so  completely  realised,  it 
could  but  be  in  the  ordinary  course  of  events^ 
as  Providence  had  directed  the  world,  that  a 
great  many  of  the  law  derks,  members  of  the 
Spciety,  notwithstanding  their  utmost  endea- 
vours and  their  most  strenuous  exertions  in  the 


state  of  the  law  in  whkh  tfa«y  yr&t  plKed, 
might  be  overtaken  by  illness,  quite  unexpect- 
edly, attended  by  pecuniary  suiTering,  or  might 
be  taken  away  by  sudden  death,  and  leave 
families  unprovided  for.  Therefore,  it  was  a 
verv  excel1e^t  thing  to  establish  the  Society, 
and  a  very  kind  and  benevolent  act  in  those 
who  originated  it  for  the  purpose  of  providing 
a  fund  which  should  rdieve  either  those  who 
were  distressed  by  illness,  or  the  families  oC 
those  who  were  suddenlv  removed  by  dettdu 
Those  who  were  blessed  by  Providence  with 
longer  li£e  and  ample  pecuniary  means,  should 
cheerfully  (Contribute  to  the  extent  of  thor 
ability  to  the  support  of  those  who  had  beea 
visited  by  affliction  and  poverty.  That  such 
asaistaAce  was  frequently  needed,  even  by  most 
deserving  law  clerks,  he.  could  from  a  loog 
experience  of  the  Profesnon  testify.  He  wsi 
then  sixty  years  of  age.  .  He  had  been  thiity 
six  years  in  the  praqtioe.of  the  law,  after  he 
had  passed  his  time  as  a  pupiL  Of  that  time 
he  was  somewhat  less  than  fifteen  years  a  spe« 
cial  pleader  and  barrister,  and  something  more 
than  twenty-one  years  a  Judge.  In  the  course 
of  that  time  he  had  necessarily  had  much  in- 
tercourse with  law  clerks  and  attorneys  prao- 
tising  in  London  and  also  upon  the  Circoit, 
but  more  particularlv  with  those  in  London; 
and  he  must  say  he  had  found  them,  with  but 
very  few  excptions  indeed,  an  able  and  atten- 
tive body  of  men,  conducting  their  business 
fairly  and  honourably  in  a  manner  to  do  them- 
selves and  the  Profession  to  which  they  belong- 
ed the  highest  credit.  Having,  alsoj  for  twenty- 
one  years  had  them  constantly  attending  hefore 
him  at  Chambers  on  summonses,  he  bod  had 
abundant  opportunity  of  observing  the  manner 
in  which  the  clerks  and  attomevs  practising  in 
London  conduct  themselves  ana  their  businesi^ 
and  he  was  quite  sure  that  he  did  not  go  be- 
yond the  truth  in  saying  that  they  were  indeed 
well  deserving  any  assistance  which  those  who 
could  afford  to  give  it  mi^ht  be  disposed  to 
render.  It  was  a  great  subject  of  regret  to  him 
personally  that  he  was  no  longer  able  to  hear 
them  at  those  Chambers; — perhaps  he  shoald 
have  said  see  them,  because  hearing  was  with 
him  a  matter  of  some  considerable  difficulty. 
It  was  that  physical  defect  which  had  driven 
him  away  from  the  situation  which  he  had 
hitherto  held;  although  he  was  not  turned  out 
of  the  Profession,  because  her  Majesty  hsd 
been  kind  enough  to  admit  him  to  the  office  of 
Privy  Councillor,  therefore  he  was  not  turned 
out  of  that  Profession,  for  he  really  did  net 
know  what  he  should  do  if  he  were.  He  would 
have  been,  happy  if  it  had  pleased  Providence 
to  have  allowed  him  to  continue  a  little  longer 
in  the  same  situation,  and  to  have  held  that 
same  pleasant  intercourse  with  them  to  which 
he  had  referred.  However,  that  was  a  matter 
of  which  he  had  no  right,  reason,  wish,  or 
thought  to  complain.  He  was  thankful  that  be 
had  enjoyed  it  so  long.  He  feared  he  con- 
tinued too  long  ibr  usefalness.  The  othff 
patrons  of  the  Socwty^  whoae  health  they  had 


IMUdLam  CkM  SB0Ml|f .— Note  «i  til«  Ormit. 


been  land  enongli  to  drink*  woold,  he  was 
sure,  agree  with  mm  that  tlus  was  a  Society 
of  great  importance  to  a  Profeteion  which  was 
for  the  pnblic  good,  for  without  a  ffood  Pro- 
fession of  the  Law, — ^without  good  barristers, 
attomejrs,  and  attorneys'  deiks,  where  would 
the  administration  of  Jostiee  in  this  ocuntry  be  ? 
He  thanked  them  for  himself  and  the  other 
PMrona  of  the  Society,  for  the  honour  they 
had  conferred  upon  them. 

Mr.  Bramwett,  Q.  C,  said,  he  had  the 
boDour  to  propose  to  them  a  toast  They  had 
the  authority  of  their  Chairman  for  saying  that 
thoee  present  were  all  members  of  one  Pro- 
feiaion.  From  their  distinguished  Chairman 
down  to  the  humblest  object  of  their  bounty, 
they  were  all  members  of  the  Profiession  of  the 
Lav.  Gentlemen  might  follow  it  with  differ- 
eat  fortunes.  Some  of  them  attained  hiffh  dis- 
tbetion  and  wealth,  whilst  others,  either  be- 
eanae  nature  had  denied  them  the  means  or 
tonne  had  never  giyen  them  the  opportunity, 
were  m  a  very  different  position  in  this  world, 
bat  they  were  all  feUow-labourers.  Not  only 
had  thev  the  authority  of  the  Lord  Chief 
Justice,  but  they  had  the  authority  of  Sir  Jolm 
Patteson,  for  saying  that  the  moat  eminent 
inan  in  his  own  Profession  was  indebted  in 
psn  to  the  law  clerks  for  his  success  and 
prosperity.  The]^  might  have  a  distinguished 
leader  at  Nisi  Prins  and  a  talented  arguer  of 
hw  cases  in  the  Courts,  but  he  had  to  thank 
^  industry  of  those  who  had  gone  before  him 
"^vf,  he  had  to  thank  the  plodding  of  these 
hard-working  clerks  in  part  for  having  made 
bim  so  famous,  and  he  assured  them  that  that 
^^  not  forgotten  by  a  kind  and  generous 
l^ssrt.  The  man  of  talent  was  generally — ^he 
Would  not  sa^  always — a  man  of  kind  and 
generons  heart.  They  might  see  him  at  an 
^ty  age  attain  the  foremost  ranks  of  his  Pro* 
fetsion— they  might  see  him  made  Attorney* 
^eral— they  might  see  him  exercising  that 
bigh  Profession  with  a  success  which  was  per- 
tly marvellous,  as  though  there  was  some 
species  of  favour  of  Providence  that  in  some 
w>y  or  other  attended  him  in  Courts— they 
ought  see  him  the  most  merciful  administrator 
of  the  law  that  ever  fiUed  his  situation  towards 
ibose  whose  crimes  had  compelled  him  to  bring 
^m  into  Court— the^  mij^ht  see  him  ulti- 
^tely  attaining  the  high  distinction  of  Lord 
^ief  Justice  of  the  Common  Pleas,  and 
^ongh  everv  grade  of  his  professional  career 
^ey  would  nnd  that  he  had  never  forgotten 
bii  old  feUow-labourers  the  law  clerks.  Here 
^ay  they  found  him  at  this  meeting  ani* 
natmg  b^  his  presence,  and  language  which 
Would  animate  anvbody,  the  law  clerks  to 
J^ye  to  distinguisn  Uiemselves  in  their  Pro- 
wion  and  to  provide  for  the  necessities  of 
their  body,  encouraging  their  hearts,  and  offer- 
log  them  an  example  of  how  they  might  attain 
W  persevering  industry  and  good  conduct  the 
highest  rank  in  tiiat  Profession.  It  was  not 
^^sttssary  for  him  to  pass,  or  attempt  to  pass, 
ttiT  eulogy  upon  their  ChainBan,  either  with 
Hfcrence  to  nis  public  qualities  or  his  private 


virtues.  He  believed  they  knew  them  to  a 
certain  extent,  alUiougfa  he  did  not  think  they 
knew  them  so  fhlhr  as  he  did.  He  might  take 
this  opportunity  of  proposing  his  health  to  say, 
that  a  man  more  kindly  disposed  towards  the 
members  of  the  Society, — one  who  felt  mora 
anxious  for  the  prosperity  of  their  Professioa 
and  that  its  memoers  should  be  wealthy,  pros* 
perons,  and  dignified,  he  firmly  believed  never 
existed  than  die  Lord  Chief  Justice  of  the 
Coam:ion  Pleas.  He  should  do  wrong  if  he 
added  another  word  to  what  he  had  sua.  He 
called  upon  them,  and  he  knew  he  could  not 
make  the  appeal  to  any  assembly  which  would 
respond  to  it  more  cheerfully,  to  drink  the 
health  of  their  diatinffuished  Chairman— -the 
Lord  Chief  Justice  of  the  Common  Pleas. 
[7b  be  eamiimued.'] 


NOTES  ON  THE  CIRCUIT. 

JUDICIAL  ▲CCIDBNT8. 

As  Mr.  Baron  Piatt  was  on  his  way  to  Wells 
from  firidgewater,  for  the  purpose  of  opening 
the  late  Assize  Commission,  the  axle  of  the  car* 
riage  broke  before  he  had  proceeded  fiar  firom  the 
latter  place.  Mr.  William  Fry,  a  respectable 
gentleman  of  WeUs,  happened  to  be  passing,  m 
romie  for  Wells,  and  seeing  the  very  slow  pace 
the  carriage  was  proceeding,  the  following  dia* 
logue  took  place : — Mr.  W.  Fry :  Sir,  you  are 
proceeding  at  a  very  slow  pace.  Baron  Piatt—* 
Ves;  there's  an  accident  with  the  carria^ 
Are  you  bound  for  WeUs  ?  Mr.  Fry— Yes,  sur. 
Baron  Pbtt— Will  you  take  a  letter  to  the 
sheriff  for  me?  Mr.  Fry — Yes,  or  a  verbal 
message ;  and  more  than  that,  either  of  you  are 
welcome  to  part  of  my  gig,  provided  you  have 
no  luggage.  Baron  Piatt — ^You  are  a  good 
sort  of  a  fellow,  and  I  will  accept  your  kind 
offer ;  the  only  luggage  that  I  have  got  is  my 
wig  and  gown.  (Here  Mr.  Fry  began  to  find 
out  to  whom  he  had  been  discoursing  so  freely, 
and  apologised  for  not  having  used  that  cour- 
tesy which  was  due  to  the  learned  Baion). 
Baron  Piatt,  then  accompanied  by  Mr.  Fry, 
discoursing  very  good-humouredly  and  plea« 
santly  until  arriving  at  Glastonbury,  when  a 
carriage-and  four  was  ordered  to  take  his  lord- 
ship to  Wells,  where  Uie  sheriff's  cortige  had 
been  waiting  a  considerable  time  to  escort  him 
to  the  Town  Hall.  Upon  the  Town  Council 
waiting,  as  usual,  upon  the  Judge  at  his  lodg- 
ings to  present  an  address  to  him,  Mr.  Fnr 
was  recognised  by  the  learned  Baron,  and 
thanked  tor  his  kindness. — Bath  ChrtmieU, 

Some  yean  ago,  another  Baron,  Mr.  B, 
Qrkham,  was  not  so  fortunate, — he  got  out  of 
his  carriage  whilst  it  was  ^oing  slowly  up  a 
hill  on  the  Western  Circuit—he  walked  for- 
ward until  he  unfortunately  came  to  a  place 
when  two  roads  met,  he  took  the  wrong  road» 
and  walked  away  for  several  miles;  the  carriage 
went  the  right  way,  but  no  Judge  was  to  be 
seen ;  at  last  they  went  along  the  other  road, 
and  met  the  Baron  not  a  littie  fatigued. 


RCCEIfT  0EC1»rPIi»  m  THE  SlTFERroK  COVKTS. 
AND    SHORT  NOTXt  OF    CA8S8. 


^;yXl.lu— <?0ytri'KUt!T10y. — BEaMST.— ABflO- 
*       LUTK  OR  FOK  LIFE. 

A  testator,  by  his  will,  after  gtmrng  UfeiM-^ 
terests  to  his  wife  and  eldest  daughter,  «(&- 
rteted  «po»  thmr  deaths  the  prapertu  to  be 
sold  ana  the  proceeds  invested  in  land  upon 
trust  for  his  son  in  strict  settlement,  and 
by  his  codicU  he  Erected  that,  t»  conse^ 
quence  of  the  death  of  his  eldest  daughter, 
the  interest  of  his  property  in  the  Govern- 
.     mentfmnds  {of  which  his  estate  in  part  em- 
sistei)  should  be  paid  to  his  wife  M  life, 
and  at  her  death  he  gave  one-half  to  hts 
son,  and  the  remaining  haif  to  be  equally 
divided  between  his  twa  daughters^  "  and 
at  their  death  such  shares  to  be  e^uaUy  ifi- 
vided  among  their  chMren  respeativelg  : 
Held,  reversing  the  decision  of  Ftce-Chanr 
celtbr  Lord  Cranvrorth,  that  the  son  was 
entitled  to  a  moiety  of  the  stun  invested  in 
the  Qovemment  funds,  and  not  to  a  life 
interest  only^ 
Tm  twtator,  General  Fort,  by  his  will, 
dated  in  February,  1840^  directed  his  real  aflwi 
penooal  pooperty  to  be  concerted  and  theiiro- 
ODce  invested,  and  the  interest  to  be  paid  ae 
terein  mentioned  to  bis  eldest  daagbter  and 
lii  wife  for  life,  and  after  the  death  of  the  aoi^ 
wor  the  traetttes  were  empowered  ta  aaU  and 
invefit  Uie  proceeda  in.  the  purchase  of  land  and 
V^  the  same  in  trust  for  his  sou  in  strict  set- 
tienent.    In  March»  1849»  the  testator  made  a 
ewlien  and  directed,  in  ooMequenoe  of  the 
llnth  of  Ma  eldest  daughter,  that  die  interaet 
of  his  propertT  in  the  Government  funds  ai 
Gakmtta,  which  composed  part  of  his  cstste^ 
AmiM  be  psid  to  his  wife  far  life,  and  at  her 
death  he  f^ave  one^iaif  of  the  said  property  to 
itts  son,  and  tfae.remaining  half  to  be  equally 
divided  between  the  testator's  other  two  daugh- 
tn,  ^and  at  their  death  mxA  shares  to  be 
oquBlly  divided  among  their  children  respec- 
tively/'   The  Vice-Chancdlor  Lord  Oamoertft 
htmof^  hM  that  the  son  only  took  a  life  in- 
teraet in  the  moiety,  and  that  the*  disposition 
non  tbmv  deaths  ap^ied  to^thoson  as  weU  as 
tn  the  danffhten»  this  appesd  waa  presented. 

Osr.  ad.  9uU. 
The  Lord  GRamwflor  aaii  that  the  testator 
Intended  hie  son  shonid  tske  abeolntely,  and 
tfao  dedsiott  of  the  Court  below  waa  therefore 
Miened,— costs  to  be  paid  out  of  the  fund. 


An  order  wtu  made,  on  the  petitiem  if  tk 
qfidal  manager,  •»  a  suit  for  the  admm' 
stration  of  the  estate  of  a  shan^lderms 
banldng  company  directed  to  ^^^^^ 
tmd  to  whiek  the  executors  were  held  UeMe 
as  contributories,  for  the  transfer  to  Ue 
qficial  manager  of  the  estate,  there  bemg 
no  other  creditors. 
Tttia  waa  a  petition  on  behnlf  of  the  olBcW 
manager  of  the  North  of  En^and  Joint  Stodt 
Bankinff  Company  in  this  suit  for  the  adxmm- 
i^Son  of  the  eataite  of  Mr.  Straffbn,  wbme 
encutors  had  been  pU«ed  on  Ae  list  of  cot. 
tributories  to  die  company,  which  had  beea 
(foectad  to  be  wound  up,  for  the  transfer  to 
him  of  the  estate,  there  Iwingnoothwr  cre^ 
X  V.  Prior  im  support;  BaOett,  H.  Cla^ 
Bates,  W,  JX  Lewis,  and  Brodriek  for  oUwr 


parties,  did  not  oppose. 

The  Lorda  Justieee  made  the    order  m 
prayed* 


JLaxW  aumaut. 
NeUomr.Straughamu    Angatt  5, 1862. 

ABMINtSTRATTOir  STHT. — TBAKSFEB  OF  COIT- 
TBIBVrOKT*8  B9TATB  TO  OFFrCtAL  MX- 
NAOBB  OF  BAincnnriSOMPANT. 


fSMtn  af  tilt  SUiU. 
EtUsY.  Elliott.    July  13, 19»  185^- 

CLAIM.— PATMBNT  OF  LBOACY.— DBBD  Of 
ASSIGNMEKT. — FOBCIWO  8IGNATOBB8.— 
Z8SUB  AT  LAW. 

In  defence  to  a  daim  for  the  payment  of  « 
legacy,  a  deed  €f  assignment  of  the  Ujm 
was  set  up,  but  the  plaintiff  contend^ 
wot  a  forgery.     Witnesses  were  ffomsei 
vivA  voce  on  the  hearing,  and  the  Ccer^ 
decreed  for  payment  of  the  legacy,  wUM 
directing  an  issue  at  tew,— **e  amount  fl/ 
the  legacy  being  smaU. 
Thw  claim  was  filed  by  the  plaintiff  to  re- 
cover the  amount  of  a  legacy  to  which  his  sife 
was  entitled  under  the  will  of  Mr.  JosejA 
Elliott,  upon  the  death  of  her  mother.   The 
defendant  set  up  a  deed  of  assignment  of  the 
legacy,  dated  in  November,  1822,  to  himself, 
from  the  plaintiff  and  his  wife,  in  consideratioB 
of  140(.,  but  the  plaintiff  and  his  wife  deni^ 
having  ever  executed  the  deed.     Upon  the 
hearing,  witnesses  were  examined  vivavoee, m 
respect  to  the  execution  of  the  deed. 
R.  F aimer,  in  siq^port ;  ^mpson,  contri. 
Cut.  ad.  wfl. 
The  Master  of  the  KoUs  said,  that  if  ^ 
legacy  claimed  had  been  of  larger  amount,  he 
should  have  desired  the  assistance  of  a  jurf  » 
enable  him  to  decide  upon  the  case.    As  how- 
ever the  legacy  waa.  small,  and  he  was  « 
opimon  the  sifi^natures  to  the  deed  were  nw 
those  of  the  pladntiff  and  his  wife,  a  deoet 
would  be  made  for  its  payment. 


CekY.MmMk.    Myn^lSSS. 
ctmTonr  of  TiTLB-©«Bi»m— a»i<««»''' 


AqMrior 


K.C, 


.— Fk  C.  Parker. 


4M 


BY  CO-TRUSTXB  ANl^f 
— LIBN  OV  TRU8TSX8. 

7^  tith-deeds  to  certain  le&e^iM  property, 

bequeathed  to  theplamtiffs  aid  T.  m  trmet 

for  the  latter^  had  come  imto  the  foesetuixm 

qfT^  although  there  loac  no  aeeignment  of 

the  eetate,  and  he  had  aesignedithe  eetaU 

and  delivered  over  the  title-deeds  to  eeomre 

a  debt,  and  his  assignee   assigned  and 

handed  over  the  deeds  to  the  drfendant : 

Held,  that  as  the  plaintifs  were  entitled 

against  T.,  who  was  constderabljf  indebted 

to  the  estate,  to  a  receiver,  he  caM  not 

haoe  retained  possession  of  the  deeds,  and 

the  dtfendant,  his  assignee,  was  decreed  to 

deliver  up  the  same  to  the  pkantiffs^ 

CssTAiM  leasehold  praperty  was  bequeathed 

W  the  testatrix  to  tbe  plaintiSa  and  J<^ 

Townwad^,  upon  certain  trosts  for  the  benefit 

of  the  latter,  and  die  will  was  duly  pi:«ved  hr 

them.    A  suit  had  been  instituted  for  the  aa- 

ministration  of  tin  estate  by  two  of  the  resi- 

dovy  legatees^  and  a  deerpe  waa  made  on 

March,  1846.     It  appeared  that  the  title-dseda 

hid  come  into  the  possesaioit  of  Mr*  Towb- 

snid>  althoufrli  there  had  been  no  coBTeyonoe 

t»  him  of  the  estate,  and  that  he  had  delivered 

them  over  to  m  Mr.  Arden  to  eecvre  a  sum 

of  300/.,  aad  had  ezeented  as  aseignment  of 

the  estate  m  Angw^  1847*     Mr.  Arden,  m 

Msrrii,  1848,  aasigned  and  handed  over  the 

deeds  to  the  defendant,   and  in  Deeember, 

1947,  the  administration  smt  was  registered 

u  a  Kf  fendens^    Mr.  Townsend  was  consider* 

abhr  indebCed  to  die  estate. 

this  salt  was  institated  to  recover  the  tide- 
Ms. 

Hie  Viee'Chmncettor  sud,  that,  as  between 
diephuntiflh  and  Mr.  Townsend,  they  would 
hare  been  entitled  to  a  receiver,  on  t3ie  ground 
of  their  Ben  for  die  debt  due  from  him  to  them 
^  co-ezecutore,  and  that  as  he  would  not  have 
koen  endded  to  retun  possession  of  the  estate, 
he  could  iwt  retain  the  deeds.  The  eqmty  of 
the  estate  mvot  prevail  over  that  of  the  defend- 
nt  as  assipfnee  of  Townsend,  and  a  decree  be 
%  for  £e  delivery  up  of  the  deeds. 


Hsrrts  r.  Pognder.    JFnly  SO,  1«59. 

TtNANT   FOB    LIVE. — LTABILITT  TQ  BBPAnt 
LBASBHOLDS.-^BBTBBSIONBIU 

A  testator  l^  aU  his  property,  which  in- 
eludad  oertais^  leaseholds,  to  his  wife  for 
life,  and  after  her  death  to  his  son  abso- 
lutely. J%e  lamdlord^s  claim  for  dskfida- 
turns  t»  respect  of  a  cesenoa^  to  repmtt  He 
kasehMa,  had  been  seUkd  by  the  tenant  for 
Itfe  .*  Held,  that  as  the  damn  was  dne  ai 
tie  teaiator^s  deatkp  it  waa  payable,  not  by 
the  temmtfor  Ufe^  hat  ottt  of  the  residaary 


Tbb  testaior,  Mr.  Poyner,  by  his  wfll,  ap. 
psinted  hsB  widow  and  son  eBecutiiz  and  ex^ 
eater  aad  §«ra  ail  his  jaapartf  to  then  in 
m  ha»  yniet^  far  lin^  as  so-  long'  sm  aha 


should  namaia  his  widow,  aod  if  .she  again 
married,  then  for  her  separate  use,  and  after 
her  dsath  to  thsuae  of  his  son,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  to  and  for 
his  and  their  own  use  and.  benefit  for  ever.  It 
appeared  that  csrtaan  leasshcdd  premises  held 
by  the  testator  under  a  covenant  ts  repMr, 
were  in  a  dilapidated  condition  at  his  death,  and 
that  tbe  widow  had  discharged  t^e  landlord's 
claim  for  such  repairs.  The  quesden  arose 
whether  the  tenant  for  Mfe  or  the  residuary  ea^ 
tate  were  liable  for  die  repairs. 

J.  Bailey  and  iZov/tfisoa,  for  an  annuitant, 
contended  the  tenant  for  life  was  liable ;  £aco» 
and  Baggallay,  contrl;  Walford,  for  other 
parties. 

The  Vice'ChanceUor  said,  that  aa  the  amount 
paid  for  repairs  was  doe  at  the  testator's  death, 
the  tenant  for  Hfe  was  not  liable  to  bear  the 
charge,  and  the  landlord  besides  might  have 
proceeded  against  the  executors  for  the  breach 
of  the  covenant  to  repair,  and  the  claim  mnst 
therefore  be  paid  out- of  the  residuary  estate. 


Com" 


Macfdntaek  v*  Qrtat  Western  RaUmmy 
pany.    July  29,  1852, 

■XAXlNAnOB  9m   BBNB   BBSS^-^PtTBUCA^ 

Tioir  or  DBPosinoNS. — caoss^Bxaiift* 

MATtON. 

A  witness  was  emmsmed  de  bene  esse  on  the 
part  of  the  plaintiff  under  a  commission, 
and  was,  it  appeared,  incapable  (/  beiny 
examined  by  reason  of  age  and  infirmity^ 
On  a  motion  for  publication  qf  the  depO" 
sitions  when  or  after  publication  passed  ns 
the  cause,  an  order   was  made  for  the 
motion  to  stand  over  with  liberty  to  apply, 
and  for  the  defendants  to  be  at  liberty  to 
cross-examine  the  witness  by  anticipation^ 
and  for  the  issue  of  a  commission  for  that 
purpose  without  prejudice  to  any  questioxu 
In  this  case,  Mr.  William  Henderson,  who 
waa  78  yeara  (tf  age  and  io  an  infinn  state  of 
health,  had  been  examined  de  bene  esse  on  bo- 
half  of  the  plaintiff  under  a  commission,  and 
the  depositions  had  been  duly  retttraed  to  dio 
Clerk  of  Records  and  Writs. 

Russell  and  Batalgette  now  appealed  in  sop- 
port  of  a  motion  that  such  deposidons  mighty 
when  or  after  pubUcadoo  passed  in  the  cauasb 
he  ^blished  and  read  and  used  upon  tho 
heanng  and  in  all  suhsmneat  proceedings  ia 
]ike  manner  and  to  the  same  extent  as  if  thef 
had  been  taken  after  replication  filed.  Thef 
cited  GoyroB  v.  Wordsworth,  2  Vea.  S.  337. 

Baaoa  and  T»  Stevens,  contrii»  Mfared  to 
Forsyth  v.  EUiee,  2  M'N.  &  6.  209> 

The  Vioe^Chanoellor  said,  diat  under  the 
circumstances,  an  order  would  be  made  for  tho 
notion  to  stand  over  with  liboty  to  apidy,  and 
for  the  defandanf  to  ho  at  Imcty  to  cpsea 
examine  the  witDSM  by  antiriyarim^  and  fov 
the  issue  of  a  eomBaiasion  £nr  thalpurpoast 
without  prejudice  to  any  queatioB. 
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AnO^HcalDigeitiifCami  Qmrti  of  Bfmif. 
ANALYTICAL  DIGEST  PF  CASES, 

BBPOBTBD   IH  ALL  THB  COIIBT8* 


Courts  of  Sqnitg. 

[For  tbe  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17* 

House  of  Lords :  Appeals,  p«  38. 
Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Ac^ 
p.  143. 

Law  of  Trustees,  p.  1 65. 

Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  303. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104>  286,  306, 
325. 

Law  of  Wills,  346^  36/,  386.] 

LAW  OF    WILLS. 

[ConeJudedfrom  p.  368.] 

POWBB  TO  VABY   8BCI7BITIB8. 

Conversion, — ^A  power  to  rary  securities  is 
hnportant,  as  showing  that  the  testator  did  not 
intend  his  residue  to  remain  on  perishable  se- 
curity.   Morgan  t.  Morgan,  14  iSeav.  85. 

POWBB  OF   APPOINTMBNT. 

1.  A.  B.  wa8,atthe  dateof  her  will,  entitled  for 
life  under  her  marriage  settlement  to  the  divi- 
dends of  a  sum  of  consols,  with  a  power  of  ap- 
pointment over  a  portion  of  such  consols  which, 
m  default  of  appointment,  was  to  go  to  her  next 
of  kin  living  at  her  death.  She  was  also  entitled 
for  life  under  the  will  of  her  husband  to  the  di> 
Tidends  of  10,000L  consols,  and  of  various  other 
stocks,  with  a  power  of  appointment  by  deed  or 
will,  attested  by  two  witnesses,  over  one-third 
part  of  such  sums,  and  in  default  of  appointment 
the  stock  was  limited  to  other  parties.  By  an 
unattested  will,  not  referring  to  the  powers,  she 
gave  four  several  sums  (amounting  to  3,000f. 
consols),  "in  the  3/.  per  Cent.  Consols,"  to 
four  charities,  and  *'the  remainder  in  the  3f. 
per  Cents.,"  and  in  the  other  stocks  in  the 
settlement,  naming  them,  the  other  parties : 
Held,  that  the  will  operated  as  an  execution  of 
the  power  under  the  will  of  the  husband,  and 
also,  that  the  words  "  the  reminder  in  the  3/. 
per  Cents.,"  sufficiently  showed  that  the  lega- 
cies previously  given  were  part  of  a  larger 
vnount  of  stock  in  that  spedfic  fund,  and 
whether  the  specific  stock  referred  to  might 
mean  stock  which  the  testatrix  might  purchase 
between  the  date  of  her  will  and  her  death,  or 
stock  existing  at  the  date  of  her  will,  stili  the 
gifts  were  specific. 

Held,  also,  that  in  the  case,  that,  as  the 
parties  entitled  in  default  of  appointment  under 
the  settlement  were  not  parties  to  the  suit,  the 
Court  could  make  no  effective  decree  in  the 
suit  to  charge  the  fund  under  the  the  settle- 
ment, and  th^  thase  wms  no  ground  for  restrain- 


ing the  charities  from  taking  their  legacies  ex- 
clusively out  of  the  consols,  under  the  will  of 
the  husband.  Iirasf  v.  Sayer,  3  M'N.&G. 
606. 

2.  Prior  to  WtUs'  Act  [of  IB37—Intfe(^ 
executions—The  circumstances  that  a  testatrix 
had  not  nearly  sufficient  property  of  her  o«b 
to  satisfy  the  lef^ades  bequeathed  by  ber, 
and  that  the  legacies  added  together  exactly 
amounted  to  a  sum  over  which  she  had  i 
power  of  appointment  by  will :  Hdd  not  lufr 
dent  grounos  for  deciding  that  the  will  (ex^ 
cuted  before  the  Wills'  Act  of  1837  came  into 
operation)  was  a  good  execution  of  the  pover< 
there  being  no  reference  to  the  power  in  it 
Dades  v.  Thorns,  3  De  G.  &  S.  347* 

BBPVONANCT. 

Gift,  whether  specific  or  residuary,— II  tah- 
tor  gave  various  specific  portions  of  persoi* 
estate  to  his  wife  for  and  dminy  her  ftfljra 
life,  if  she  should  so  long  continue  his  wm, 
but  at  her  death,  or  in  case  she  should  many 
again,  then  he  gave  all  the  things  before  pvo. 
s3ding  the  words  "  and  effects,  and  also  all  oj 
household  furniture,  which  I  hereby  pte.^ 
her  for  her  sole  use  and  benefit  for  and  &m 
the  term  of  her  natural  Ufe,  if  she  shall  so  loffl 
continue  my  ^dow,"  to  be  equally  dmdea 
among  the  children  thai  he  then  had  ornas'^ 
hereafter  have  by  his  said  wife  ;  but  m  case  te 
wife  should  not  iparry  again  after  his  decea^ 
he  gave  her  "  all  and  every  his  personal  «^ 
and  effects  whatsoever  "  lor  her  life,  and  tw 
same  to  be  equally  divided  to  and  amount «» 
of  his  children  as  should  be  living  at  her  dece^* 
share  and  share  alike.  The  testator  diedwiUuB 
three  weeks  after  making  his  will. 

Held,  1st,  that  the  first  gift  was  notmertfj 
specific,  but  passed  the  whole  to  his  person* 
estate;  2ndly,  that  the  two  clauses  were no^ 
repugnant,  but  the  first  was  intended  to  appj 
to  the  case  of  the  widow  marrying  again, «» 
the  second  to  the  case  of  her  not  roarrvinj 
again;  and  the  latter  event  being  that  vtocj 
happened,  the  children  living  at  the  death  « 
the  widow  were  alone  entiUed,  to  .the  exclua^i 
of  representatives  of  deceased  children,  ^r 
gins  V.  VOggins,  2  Sim-  N.  S.  226. 


BBSIDUABY  BSTATB- 

Vesting  Tenancy  in  common,'-^  ^\f^) 
duary  estate  to  A.,  and  such  of  the  cbildrtj^ 
B.  as  shotild  be  li^tig  at  the  death  of  C.  "^ 
respective  heirs,  executors,  &c.,  in  equal  bd^ 
as  tenants  in  common,  and  not  as  joint  tcnan  > 
but  if  any  such  children  shoiild  die  under  i, 
their  shares  to  be  in  trust  for  the  "jrmor 
survivors,  and  other  or  others  of  them  tw  . 
children  of  B.  and  the  said  A.,  li^^JLj- 
decease  of  C,  and  his  aiid  ihdr  respectit*  w**^ 
executors,  &c.,  m  eqiial  shares,  as  tenw  ^ 
common,  and  not  as  joint  tenanto,^  ao  »? .  _ 
such  manner  that  the  childrsn 


Afua»tieaiDig$itqfCa$a:  QmrU  <f  Bqmig. 
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21  and  Bumving  C.»  and  the  said  A^in  caie  A. 
survive  C,  should  take  equally  per  emita: 
HM,  that  A»  snrvivuiff  the  teatator»  and  dying 
in  the  lifetime  of  C,  took,  nevertheless,  with 
the  chUdren  of  JB.  who  survived  C,  a  vested 
share  in  the  residuary  estate.  Falkner  v.  Grace, 
9  Hare,  282. 

BBSIDUB. 

1.  Abatement  qfUffoeiee. — ^A  testator  having  a 
power  of  appointment  by  will  over  a  sum  of 
stock,  bequea^ed  two  sums  of  5,000/.  and  5002. 
sterling  thereout  to  A,  and  B.,  and  the  residue 
to  his  son.  The  stock  became  in  equity  liable 
to  his  debts,  and  by  payment  thereof;  and  of 
the  costs  of  the  suit,  the  fund  became  less  than 
5,500/.  sterling :  Heid,  that  the  pecuniary  and 
residuary  legatees  were  not  liable  to  abate  pro- 
portioDably ;  but  that  the  residuary  gift  failed 
altogether.     Petre  v.  Petre,  14  fieav.  197- 

2.  Gift  to  executrix  on  trust » — By  implication, 
—The  testatrix,  by  her  will,  after  giving,  among 
other  legacies,  a  sum  of  3,000^  to  S,  P.,  and  a 
like  sum  of  3,000/.  in  addition,  for  the  trouble 
she  would  have  in  acting  as  executrix,  bequeathed 
all  her  residuary  personal  estate  and  effects 
unto  the  said  S,  P.,  "  well  knowing  that  she 
will  make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and 
wishes :"  the  testatrix  appointed  5.  P.  sole  exe- 
cutrix of  her  will :  Held,  that  8.  P.  did  not  take 
the  residue  for  her  own  benefit,  but  that  the 
words  of  the  bequest  created  a  trust.  Briggs 
V.  Peaay,  3  M'N.  &  G.  546. 

BE  VOCATION. 

Elictum, — In  April,  ISll,  A,  conveyed  an 
estate  (which  stood  limited'  to  him  and  his 
trustee  to  the  usual  uses  to  bar  dower)  to  a 
mortgagee  in  fee,  subject  to  a  proviso  for  the 
re-conveyance  thereof  to  him,  his  heirs,  ap^ 
fointeet,  or  assigns,  or  to  such  other  person  or 
periofu,  to  such  uses  and  in  such  manner  as  he 
or  they  should  direct.  In  Mav  following,  he 
devised  all  his  messuages,  lands,  &c.,  and  all 
other  his  real  estate,  or  which  he  had  con- 
tracted to  purchase,  situate  in  or  near  the  pa- 
rishes of  jB.  and  S.  or  elsewhere  in  England, 
of  or  to  which  he  or  any  person  or  persons  in 
^niBt  for  him,  was  or  were  seised  or  entitled  for 
^y  estate  of  freehold  and  inheritance  or  of 
^hold  only,  in  possession,  reversion,  remain- 
der, or  expectancy,  or  which  he  had  power  to 
dispose  of  or  appoint  by  his  will,  to  J.  D.,  a 
atraoKer  to  him  in  blood,  and  his  heirs,  to 
certain  uses  and  upon  certain  trusts.  In  1813, 
he  paid  off  the  mortf(age,  and  took  a  reconvey- 
^ce,  by  which,  after  reciting  the  mortgage,  the 
premises  were  limited  to  him  and  his  trustee, 
^0  Me  usual  uses  to  bar  dower. 

In  1803,  he  purchased  an  estate  in  one  of 
r^  parishes  mentioned  in  his  will,  at  an  auc- 
^on,  and,  in  November,  1811,  that  estote  was 
conveyed  to  him  and  his  trustee,  to  the  usual 
*w»  to  bar  dower. 

iV^^*  ^^*^  '^*  re-conveyance  of  1813,  and 
IJ*  conveyance  of  1811,  revoked  the  will  as  to 
tne  mortgaged  premises  and  purchased  esUte, 
'««pcctively,  and  that  the  testator's  heir  (who 


wia  entitled  to  benefita  under  the  will)  was  not 

bound  to  elect.    Phwden  v.  Hyde,  2  JSim.  N.S 

171. 

Cases  cited  in  the  jodgmeat :  Bullin  r.  Fletcher, 

1  Keen.  369;  Tbellusion  t.  Woodford,  13 

Ves.  809 ;  Cburchmsn  ▼•  Ireland,  1  Ross,  ft 

M.  850;  Kadstone  r.  AoderMtn,  t  Ves.  SL 

418 ;    Hone  v.  Medcn<>,  1  Bro.  C.  C.  S61 ; 

James  v.  Dean,  11  Ves.  388. 

SBTTLVMBNT. 

Constmetion.Sond  ife6/.— By  a  settlement, 
the  wife's  father  covenanted  to  pay  3,000/.  to 
truateea  for  the  husband  for  life,  then  to  the 
wife  for  life,  and  afterwards  for  the  younger 
children;  but  it  was  provided  that,  upon  the 
husband's  settling  a  certain  real  estate,  he 
should  become  absolutely  entitled  to  the 
3,0002.  In  1814,  the  husband  assigned  that 
sum  to  trustees  for  hia  wife,  during  their  joint 
livfs.  In  1820,  the  estate  was  settled,  and  in 
1823,  the  3,000/.  was  paid  to  the  trustees,  who 
paid  it  over  to  the  husband,  taking  his  bond 
for  the  amount.  The  husband,  by  his  will^ 
directed  his  debts,  including,  as  he  declared, 
this  bond,  to  be  paid  out  of  his  real  estate: 
Held,  that,  upon  eatiafaction  of  the  wife's 
claim,  the  debt  upon  the  bond  ceased.  Sen* 
house  V,  HaU,  14  Beav.  241. 

BUBSTITtTTION. 

Cutting  down  absolute  gift.  —  Bequest  to 
H.  8.  for  life,  and  after  her  decease,  to  the  tes- 
tator's four  brothers  and  sister,  *'or  such  of  them 
ae  ahould  be  then  living,"  equally.  And  in 
case  any  of  them  should  be  then  dead,  then  he 
bequeathed  the  deceased  child's  share  to  tho 
children,  "  to  be  paid  at  the  dme  before-men* 
tioned."  The  brothers  and  sister  all  died  in 
the  lifetime  of  H.  S.,  one  (A.  B.)  having  had 
no  children :  Held,  that  the  representatives  of 
A,  B.  were  entitled  to  his  share,  and  that  all 
the  children  took,  whether  living  at  the  death 
of  H,  8,  or  not.  Masters  ▼.  Scales,  13  Beav. 
60. 

TENANT  FOB  LIFE. 

Interest  on  incumbrances,'— A,  testator  directed 
his  real  estate  to  be  sold,  "immediately  or  aa 
soon  as  conveniently  might  be,"  and  applied 
in  aid  of  his  personal  estate,  in  payment  of  hia 
debts;  but  until  the  settlement  should  be  made 
aa  after  directed,  the  rents  were  to  be  applied 
in  keeping  down  the  mortgages,  and  the  residua 
to  be  paid  to  the  persons  entitled  under  the 
settlement.  He  then  directed  the  unsold  here- 
ditaments to  be  settled  on  A.  for  life,  with  re* 
mainder  over.  The  testator  was  greatly  in- 
debted, on  bonds,  and  hia  personal  estate  was 
largely  deficient.  More  than  a  year  elapsed  be* 
fore  the  sale  of  the  real  estates :  Held,  that  the 
interest  on  all  the  debts  for  the  first  year  was 
payable  out  of  the  corpus  of  the  real  estate,  but 
that  the  tenant  for  life  was  bound  to  keep  dowr 
the  subsequent  interest.  Greisley  y.EarloJ 
Chesterfield,  13  Beav.  288. 

TRUST. 

1.  Bequests  in  properly  attested  witt  totrM, 
tees  on  trusts  to  be  declared  by  an  unattested 


sl)nMmait«-A  testator  gave  a  policy  of  nsotaiiee 
to  two  trustacssr  "  to  hoM  tiie  sune  upon  «nn 
appointed  by  letter  signed  by  them  and  my- 
«^,"  No  each  leUer  enrted  at  tbe  date  of  the 
wSH,  bot  the  testator  had  pre^ioiiBly  aricod  the 
CroBtees,  who  had  consented,  to  accept  the  be- 
ooest  for  the  benefit  of  persons  and  objects 
then  named  by  the  testator.  Long  after  the 
date  of  his  will,  the  testator  wrote  a  letter,  ad- 
dressed to  his  ezeeutOFB,  stating  that  he  had, 
by  his  will,  left  the  policy  to  the  two  truataes, 
to  be  delivered  up  to  them  for  the  purposes 
they  had  agreed  to  carry  out.  At  the  same 
time  the  testator  signed  an  unattested  memo- 
randum, declaring  the  trusts  on  which  the 
trustees  were  to  hold  the  poUcy  given  to  them 
by  his  will.  The  trustees  retained  the  letter 
and  the  memorandum  until  after  the  testator's 
death.  Upon  a  claim  by  one  of  the  persons 
beneficially  interested  under  the  memorandum, 
against  the  executors  and  trustees :  Held,  that 
the  testator  could  not  prospectively  create  for 
himself  a  power  to  dispose  of  property  by  an 
instrument  not  duly  executed  as  a  will ;  and 
that  the  letter  would  not  operate  as  a  gift  inter 
vioos  :  and  that  the  trustees  held  the  proceeds 
of  the  p(4icy  in  trust  for  the  residuary  legatees 
under  the  testator's  will.  JoAikom  t.  BqU^  5 
De  G.  &  S.  85. 

Cases  cited  in  tbe  judgment:  Couatess  De 
Zichv  Forraris  t  .  Marquis  of  Hertford,  3  Curt 
468  \  4  Moore,  P.  C.  C.  S55 ;  Briggs  v.  Pomy, 
3D6G.&S.525, 

2.  precatory  wards, — Testator  by  his  wiU 
gave  ''  all  my  property  of  whatever  description, 
whether  in  possession,  reversion,  remainder,  or 
expectancy,  or  which  I  may  be  possessed  of  at 
the  time  of  my  death,  and  1  gjive  and  bequeath 
the  same  and  every  part  thereof  unto  my  dear 
wife  Jane,  her  evecutorsp  admmistrators,  and 
assigns,  to  and  for  her  and  their  own  use  and 
benefit,  upon  the  fullest  trust  and  confidence  re- 
posed in  her,  that  she  shall  dispose  of  the  same 
to  and  for  the  joint  benefit  qf  herself  and  my 
children." 

The  Court  gave  an  opinion  that  there  was  no 
trust  created  for  the  children ;  but  declining  to 
make  a  positive  declaration  to  that  effect,  held, 
that  it  would  be  right  to  order  the  residuary 
personal  estate  to  be  transferred  and  paid  to 
the  widow,  and  decreed  accordingly.  Webb  v. 
Wools,  2  Sim.  N.  S.  267. 

Cases  cited  io  the  judgment :  Crockett  v.  Crock- 
ett, 1  Hare,  451 ;  5  Hare,  326 ;  2  Phill.  553 ; 
Haike&  t.  Ward,  1  Hare,  445;  Cooper  ▼• 
Thornton.  3  Bro.  C.  C.  96, 186 ;  Robinson  v. 
Tickell,  8  Ves.  142;  Woods  v.  Woods,  1  MyL 
&  Cr.  401. 

3.  Words  txprtsssmg  eoMeasce. — UnoUuUd 
memorandum, — Resulting  ihui  for  naU  qf  kin, 
—A  testatrix  bequeathed  3,000/.  to  a  legatee, 
whom  she  appointed  her  ede  executrix ;  and 
3,000/.  in  addition  for  the  can  and  tronbla  she 
would  have  in  acting  as  executrix.  And  the 
testatrix  bequeathed  all  the  rest,  residue,  and 
remainder  of  her  personal  estate  to  the  simie 
legatee,  her  ezecutora,  admimatntors,  and  sm- 
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wail  knowlBg  "  llhat  she  wodd  ndtti 

good  use  and  dispose  «f  it  inanuBiier  in«s 
cordanoa  with  tbe  testatrix's  Tiews  and  wim. 
Among  the  teatatiix's  papers  tome  writiiai 
were  found,  made  after  the  paBasng  of  it 
Wills'  Act,  but  not  attested  as  required  by  ditf 
statute,  denoting  several  charitable  as  weD  a 
other  gifts,  which  the  testatrix  desired  sboold 
be  made.  One  of  theae  was  headed  *'mj 
wishes." 

Held,  that  there  waa  no  anfliciqnt  eipretntt 
of  intention  that  the  eiecutzix  should  take  the 
residue  beneficially,  and  that  ahe  therefore  beU 
it  in  trust  for  the  next  of  kin. 

Held,  also,  that  the  unattested  papers  cooU 
not  be  looked  at  for  the  purpose  of  asceitatn* 
ing  what  the  testatrix's  intentions  were.  Btigft 
v.  Penny,  3  De  G.  &  S.  525. 

Cases  cited  in  the  judgment:  Gibbs  v.  Ramief, 
2  V.  &  B.  294 ;  Lechmere  ▼.  Lane,  «  My.  fie 
K.  197;  Wood  v.  Cox,  «  My.  &  Cr.  684; 
Mordaunt  v.  Hussey,  4  Ves.  117;  Moriwr. 
BUbop  of  Durham,  lO  Ves.  btt ;  Lord  Cnolty 
V.  HaU.  14  Ves.  307  ;  Maace  r.  Meaca.  18 
Ves.  348  ;  Geraid  v.  Hanbttry,  3  Mer.  l30; 
Ellis  V.  Selby,  1  My.  &  Cr.  286 ;  Omnuoey  t. 
Butcher,  T.  &  R.  260  ;  Veaey  v.  Jamson,  1 S. 
&  S.  69;  Braddon  v.  Furand,  4  Russ.87; 
Adlingtoa  r.  Cann,  3  Atk.  141 ;  Habergbim 
V.  Vincent.  2  Ves.  J.  204;  4  Bro.C.C.55S; 
Muckleston  r.  Brown,  6  Ves.  52;  Strickhnd 
V.  Aldridge,  9  Ves.516. 

VESTING  AMD   DZVB8TING. 

"Dying  without  issue.'* — A  testator,  who 
had  two  sons  and  one  daughter,  gave  the  in- 
terest, dividends,  and  annual  proceeds  of 
3,000/.  stock,  standing  in  his  name,  to  W.,  one 
of  his  children,  for  life,  and  after  his  decease, 
he  gave  the  said  prindpal  stock  or  nun  d 
3,000/.  unto  all  and  eveiy  the  child  and  chil- 
dren of  W.  to  he  equally  divided  hetwecn  and 
amongst  them,  if  more  than  one,  share  and 
share  alike ;  and  if  but  one,  the  whole  to  such 
one,  to  be  paid  or  transferred  to  him,  her,  or 
them,  on  nis,  her,  or  their  attaining  SI,  and 
the  interest  to  be  in  the  meantime  applied  for 
maintenance  and  education;  he  gavcsiiniar 
legacies  to  each  of  his  other  two  children  and 
their  children ;  and  upon  the  death  of  either  o/ 
my  said  sons  or  daugnter  without  issue,  tkm  I 
direet  that  the  interest,  dhidends,  and  prfim 
so  as  aforesaid  given  and  bequeathed  to  him,  her, 
or  them  so  dying,  shall  be  paid  and  payohk  to 
the  survioors  or  survivor  of  them  my  saidsces 
and  daughter  in  equal  shares  and  proportins, 

ITie  testator's  son  W.  survived  him,  and  bad 
one  child,  who  predeceased  him. 

Held,  that  the  limitation  over  referred  to  t» 
death  of  either  of  the  testator's  chUdren  witft- 
oot  leaving  issue  living  at  his  death ;  mat  tna 
child  of  W.  took  a  vested  interest  at  his  bi^» 
but  Uable  to  be  divested  by  the  death  of  W'j 
without  leaving  issue  living  at  his  death, »« 
that  the  gift  over  therefore  took  «ff«ct  (»^ 
Ungsley  v.  Wills,  3  Atk.  219,  and  Battf/^JJ* 
KeMe^  3  Ves.  363,  commented  upon*)  f^^ 
wood  V.  Southey,  2  Sim.  N.  S.  193. 


1S,fit  ftegal  ^hnfvbtVt 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY.  SEPTEMBER  25,  1862. 


ANNOTATIONS  ON  THE  COMMON 
LAW  PROCEDURE  ACT,  No.  II. 

DEF£NDANTS    BEYOND  THE    JURISDIC- 
TION. 

Under  the  system  which  exists  but  is 
aboat  to  be  abrogated,  the  position  of  a 
pbiintiff  who  desires  to  sue  a  defendeat 
resident  bejond  the  jurisdiction,  is  sur- 
rounded with  difficulties.  The  process 
usually  resorted  to  in  such  cases,  is  a  writ 
of  sommons,  followed  by  a  distringas  in 
order  to  found  proceedings  to  outlawry, 
which  are  at  once  dilatory,  expensive,  and 
ineffectual.  The  writ  of  distringas,  whether 
for  the  purpose  of  compelling  appearance, 
or  for  proceedings  to  outlawry,  is  expressly 
abolished  by  the  Common  Law  Procedure 
Act,  and  a  short  and  summary  mode  of 
proceeding  substituted,  the  form  to  be 
adopted  being  in  some  degree  governed  by 

the  circumstance  of  the  intended  defendant .-    ^         .    -  .    v    i  -  •     •   i- 

being  a  British  subject  resident  in  a  foreign  t^a'  ''iTn'-^'''  '•'''''''  ""^^  ""^  ^^'^  ^""1  ""■ 
country,  or  a  foreigner  resident  beyond  the  i  f^«"  «>J^"  "»"^  *n/"y  ^f  ^^  ^^''^V^  ^^«*^ 

jurisdiction  of  the  English  Courts.  I  "^  J^^"^  ^^^^  ^.^"^f.  ^J*  *  ^^^S^  .^^"  ^^  ^^^": 

,  ,  ,  I  ned,  by  affidavit,  "  that  there  is  a  cause  of 

1.  British  Subjects  abroad.  action  which  arose  within  the  jurisdiction," 

The  Schedule  "  A  "  of  the  Act  gives  the  |  or  that  the  action  is  brought  "  in  respect  of 

form  of  a  writ  of  summons  to  be  used  when !  a  breach  of  contract  made  within  the  juris- 

it   is    proposed    to   commence    an   action  >  diction/'     If  the  contract  upon  which  the 

against  a  British  subject  resident  beyond  |  action  is  founded,  or  the  whole  cause  of 

the  jurisdiction:    it  differs  in  no  material ' action,  were  beyond  the  jurisdiction  of  the 


accurately  specifying  the  time,  and  which 
would  be  applicable  to  each  particular  case. 
Perhaps  no  insuperable  difficulty  would 
arise  in  determining  how  many  days  should 
be  allowed  for  appearance  to  a  defendant 
resident  in  Dublin  or  Paris,  or  how  many 
months  to  a  defendant  residing  in  Mel« 
bourne  or  Hong  Kong;  but  there  are 
localities  from  which  the  communication 
with  England  is  so  uncertain  as  to  render  it 
difficult  to  prescribe  the  exact  time  that 
should  be  allowed  for  entering  an  appear- 
ance ;  and  in  such  cases,  we  apprehend  the 
plaintiff's  attorney  must  take  it  upon  him- 
self to  determine,  in  the  first  instance,  what 
time  should  be  given,  subject  to  the  consi- 
deration that  the  Court  or  a  Judge,  who  is 
finally  to  authorise  proceedings  iu  the 
action,  is  especially  required  ''to  have 
regard  to  the  time  allowed  for  the  defendant 
to  appear  being  reasonable." 

It  is  not  intended,  it  may  be  presumed. 


particular  from  the  ordinary  ^vrit,  but  con- 
tains an  indorsement  specifying  that  it  is 
for  service  out  of  the  jurisdiction,  and  the 
time  mentioned  for  appearance,  instead  of 
being  fixed  at  eight  days,  is  to  be  regulated 
by  the  distance  from  England  of  the  place 
vhere  the  defendant  resides.  The  Act 
furnishes  no  scale  by  which  the  time  for 
appearance  is  to  be  proportioned  to  dis- 
tAuce^  and  it  may  be  inferred  that  this  is  to 
remain  to  some  extent  matter  of  discretion, 
*8  It  would  be  difficult  to  frame  any  rule 
Vol.  xliv.    No.  1,281. 


Superior  Courts,  according  to  our  reading 
of  the  Act,  the  writ  for  service  out  of  the 
jurisdiction  is  not  applicable ;  nor  does  it 
appear  to  be  intended  that  this  form  of 
writ  should  be  operative,  unless  it  has  been 
personally  served  upon  the  defendant,  or 
I  reasonable  efforts  were  made  to  effect  per- 
sonal service  under  circumstances  sufficient 
to  satisfy  the  Court  or  Judge  that  the  writ 
came  to  the  defendant's  knowledge,  and 
that  he  wilfully  neglected  to  appear  to  it, 
or  lives  out^  of  the  jurisdiction  in  order  to 
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defeat  and  delay  his  creditors,  ^hen  the 
Conrt  or  a  Judge  is  satisfied  that  the  re- 
qmrements  of  the  Statute  in  the  various 
particulars  enumerated  have  heen  fulfilled, 
such  Court  or  Judge  may  direct,  that  the 
plaintiff  shall  he  at  liberty  to  proceed  in 
the  action  in  such  manner  and  subject  to 
such  conditions  as  may  be  thought  fit, 
haying  regard  to  the  circumstances  of  the 
case;  It  is  also  provided,  that  where  a 
writ  issues  against  a  defendant  residing  out 
of  England,  the  amount  of  the  damages 
must  be  proved  before  a  jury  under  a  writ 
of  inquiry,  or  by  a  Master  of  one  of  the 
Courts,  according  to  the  nature  of  the  case, 
as  such  Court  or  Judge  may  direct;  and  in  no 
case  can  the  plaintiff  be  entitled  to  judgment 
until  the  damages  have  been  ascertained. 

The  object  of  these  precautionary  provi- 
sions, we  apprehend,  is  to  protect  a  de- 
fendant resiaent  beyond  the  jurisdiction  by 
affording  him  sufficient  opportunity  of  de« 
fending  an  action  brought  against  him  in 
England,  if  he  think  fit  so  to  do.  When 
the  defendant  appears  to  a  writ  properly 
issued  and  indorsed  for  service  out  of  the 
jurisdiction,  the  process  has  performed  its 
function,  and  the  action  proceeds  in  the  or- 
dinary course  without  any  especial  interpo- 
sition of  authority  by  the  Court.  It  is 
only  when  the  defendant  does  not  appear, 
that  it  is  considered  necessary  to  invoke  the 
authority  of  tlie  Court  or  a  Judge,  to  direct 
that  the  action  may  proceed.  It  will  be 
observed,  that  the  section  of  the  Act  (s.  18) 
which  treats  of  the  writ  of  summons  to  be 
served  on  British  subjects  out  of  the  juris- 
diction, does  not  indicate  when  the  applica- 
tion should  be  made  to  the  Court  or  Judge 
to  allow  the  action  to  proceed,  but  it  is  ma- 
nifestly intended  that  the  application  should 
be  made  after  service  or  ineffectual  attempts 
to  serve  the  writ,  and  before  any  further 
proceeding  by  declaration  or  otherwise. 
The  order  of  the  Court  or  Judge  to  proceed 
is  substituted  ibr  the  order  to  issue  a  writ 
of  distringas  under  the  present  practice,  and 
the  substitution  cannot  fail  to  be  regarded 
as  a  decided  improvements 

2.  Actions  against  Foreigners. 
When  the  defendant  is  a  foreigner  resident 
beyond  the  jurisdiction,  the  course  of  pro- 
ceeding in  the  first  instance  is  peculiar.  A 
writ  of  summons  is  to  issue  in  the  form 
prescribed  by  the  Act,  (Sched  A.  No.  3,) 
and  instead  of  serving  the  writ  as  in  other 
cases,  notice  of  the  writ  is  to  be  served,  in 
the  form  required  by  tlie  Act.  The  notice 
intimates  that  an  action  ha  been  com- 
menced, and  that  the  dcfei  dant  is  required 


to  defend  the  action  by  causing  an  appeti- 
ance  to  be  entered,  or  in  default  that  the 
pUiintiff  by  leave  of  the  Court  or  a  Judge, 
may  proceed  to  execution.  The  amount  of 
the  plaintiff's  claim  is  indorsed  on  the 
notice,  with  an  announcement  that  if  such 
amount,  together  with  the  costs,  be  paid 
within  the  time  limited  for  appearance,  the 
action  will  be  stayed.  After  the  service  of 
notice  in  the  form  prescribed,  the  course  of 
proceeding  upon  a  writ  issued  against  t 
foreigner  is  precbely  similar  to  that  to  he 
adopted  against  a  British  subject  resident 
abroad,  the  time  for  appearance  being  re- 
eulated  by  the  distance  of  the  defendant 
from  England;  and  the  plaintiff  being 
bound,  in  every  case,  to  prove  the  amount 
of  his  claim,  either  upon  a  writ  of  inquiij, 
or  by  reference  to  the  Master,  as  dix^cted 
by  the  Court  or  a  Judge. 

3.  Amending  Process,  ^. 

Under  the  existing  system  great  difficulty 
is  found  in  amending  writs,  and  consequent 
injustice  when  an  action  is  bound  by  the 
operation  of  the  statutes  of  limitation.  It 
is  now  provided  that  the  omission  to  insert 
in,  or  indorse  on  the  writ  any  of  the 
matters  required  by  the  Act,  is  not  to  nul- 
lify it,  but  that  the  writ  may  be  set  aside  ts 
irregular,  or  amended,  upon  application  to 
the  Court  or  a  Judge,  upon  sucn  terms  as 
may  be  thought  proper.  As  the  Act  pro- 
vides for  the  issue  of  three  distinct  forms  ef 
writs  of  summons,  it  is  also  enacted,  that 
the  substitution  of  one  form  of  writ  for 
another  by  mistake  or  inadvertence,  shall 
not  be  a  fatal  objection,  but  that  the  writ 
may  at  any  time,  upon  an  exparte  applica- 
tion to  a  Judge,  be  amended  without  costs. 

A  writ  for  service  within  the  jurisdiction, 
may  be  concurrent  with  one  for  service  oot 
of  the  jurisdiction,  and  vice  versd. ' 

Affidavits  for  enabling  the  Court  or  a 
Judge  to  direct  proceedings  against  a  de- 
fendant residing  out  of  the  jurisdiction, 
may  be  sworn  be/ore  a  consul-general,  con- 
sul, vice-consul,  or  consular  agent,  ap- 
pointed by  her  Majesty  at  an^  foreign  port 
or  place*  and  admissible  in  evidence,  saving 
all  just  exceptions,  upon  proof  of  the  offi- 
cial character  and  signature  of  the  person 
purporting  to  have  signed  the  same.  Per- 
sons forging  the  signature  to  affidavits 
made  abroad,  or  knowinely  tendering  such 
affidavits  in  evidence  with  a  false  signature, 
are  to  be  guilty  of  felony,  and  persons 
wilfully  and  corruptly  making  a  false  affi- 
davit, are  to  be  deemed  guilty  of  peijuty, 
precisely  as  if  such  affidavit  had  been  made 
in  England  before  a  competent  authority. 
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The  noTel  prorision  made  by  the  Act 
for  indorsing  on  the  writ  the  particulars  of 
demands,  and  allowing  the  plaintiff  to 
obtain  judgment  without  declaration,  when 
no  appearance  is  certain,  will  be  more  con- 
Teniently  described  in  a  separate  article,  to 
be  speedily  publish^. 

NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

common  law  procedure. 

15  &  16  Vict.  c.  76. 
[Continued  from  p.  399>  ante."] 

MOTICS   OF  TRIAL,   INQUIRY,  AND   COUN- 
TBRMAND. 

And  with  respect  to  notice  of  trial  and  in- 
qairy,  and  countermand  thereof,  be  it  enacted 
88  follows : 

97.  Ten  days'  notice  of  trial  or  inquiry  shall 
be  given,  and  shall  be  sufficient  in  all  cases, 
whether  at  Bar  or  Nisi  Prius,  in  town  or 
country,  unless  otherwise  ordered  by  the  Court 
or  a  Judge. 

98.  A  countermand  of  notice  of  trial  shall 
be  given  four  davs  before  the  trial  mentioned 
in  the  notice  of  trial,  unless  short  notice  of 
trial  has  been  given,  and  then  two  days  before 
^e  time  mentioned  in  the  notice  of  trial,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  or 
by  consent, 

99.  A  rule  for  costs  of  the  day  for  not  pro- 
ceeding to  trial  pursuant  to  notice,  or  not 
coaotermanding  in  sufficient  time,  may  be 
drawn  up  on  affidavit,  without  motion. 

JUnOMENT     FOR     NOT     PROCEEDING    TO 
TRIAL. 

And  with  respect  to  judgment  for  default  in 
sot  proceeding  to  trial,  be  it  enacted  as  follows : 

100.  The  Act  passed  in  the  14  Geo.  2,  c.  17, 
intituled  "  An  Act  to  prevent  Inconveniences 
arising  from  Delavs  of  Causes  after  Issue 
joined,"  so  far  as  the  same  relates  to  judgment 
S8  in  the  case  of  a  nonsuit,  shall  be  and  the 
same  is  hereby  repealed,  except  as  to  proceed- 
ings taken  or  commenced  thereupon  before  the 
commeucement  of  this  Act. 

101.  Where  any  issue  is  or  shall  be  joined 
in  any  cause,  and  the  plaintiff  has  neglected  or 
shall  neglect  to  bring  such  issue  on  to  be  tried, 
that  is  to  say,  in  town  causes  where  issue  has 
been  or  shall  be  joined  in,  or  in  the  vacation 
before,  any  term,  for  instance,  Hilary  term, 
and  the  pluntiff  has  nejtlected  or  shall  neglect 
to  bring  the  issue  on  to  be  tried  during  or  be- 
fore the  following  Term  and  Vacation,  for  in- 
stance, Easter  Term  and  Vacation,  and  in 
coaptry  causes  where  issue  has  been  or  shall 
be  Joined  in,  or  in  the  Vacation  before,  Hilary 
or  Trinity  Term,  and  the  plaintiff  has  neglected 
or  shall  neglect  to  bring  the  issue  on  to  be 
^ried  at  or  before  the  second  assises  following 
^eh  Term,  or  if  issue  has  been  or  shall  be 
V^ioaA  in>  or  in  the  Vacation  before,  Easter  or 


Michaelmas  Term,  then,  if  the  plaintiff  has  ne- 
glected or  shall  neglect  to  bring  the  issue  on 
to  be  tried  at  or  before  the  first  assizes  after 
such  Term,  whether  the  plaintiff  shall  in  the 
meantime  have  given  notice  of  trial  or  not,  the 
defendant  mav  give  20  days  notice  to  the  plain- 
tiff to  bring  tne  issue  on  to  be  tried  at  the  sit- 
tings or  assizes,  as  the  case  may  be,  next  after 
the  expiration  of  the  notice ;  and  if  the  plaintiff 
after^'ards  neglect  to  give  notice  of  trial  for 
such  sittings  or  assizes,  or  to  proceed  to  trial 
in  pursuance  of  the  said  notice  given  by  the 
defendant,  the  defendant  may  suggest  on  the 
record  that  the  plaintiff  has  failed  to  proceed 
to  trial,  although  duly  required  so  to  do  (which 
suggestion  shall  not  be  traversable,  but  only 
to  be  subject  to  be  set  aside  if  untrue),  and 
may  sign  judgment  for  his  costs;  provided 
that  the  Court  or  a  Judge  shall  have  power  to 
extend  the  time  for  proceeding  to  trial,  with  or 
without  terms. 

NISI   PRIUS   RECORD. 

And  with  respect  to  the  Nisi  Prius  Record, 
be  it  enacted  as  follows  : 

103.  The  record  of  Nisi  Prius  shall  not  be 
sealed  or  passed,  but  may  be  delivered  to  the 
proper  officer  of  the  Court  in  which  the  cause 
IS  to  be  tried,  to  be  by  him  entered  as  at  pre- 
sent, and  remain  until  disposed  of. 

103.  Records  of  the  Superior  Courts  of  Com- 
mon Law  shall  be  brought  to  trial  and  entered 
and  disposed  of  in  the  Counties  Palatine  in  the 
same  manner  as  in  other  counties. 

JURY  AND  JURY  PROCESS. 

And  with  respect  to  juries  and  jury  process, 
be  it  enacted  as  follows  :  ^  *^ 

104.  The  several  writs  of  venire  facias  JU' 
ratore«,  and  distringas  Juratores,  or  habeas  eor^ 
pus  juratorum,  and  the  entry  jurata  ponitur  in 
respeetu,  shall  no  longer  be  necessary  or  used. 

105.  The  precept  issued  by  the  Judges  of 
assize  to  the  sheriff  to  summon  jurors  for  the 
assizes  shall  direct  that  the  jurors  be  sum- 
moned for  the  trial  of  all  issues,  whether  civil 
or  criminal,  which  may  come  on  for  trial  at 
the  assizes ;  and  the  jurors  shall  thereupon  be 
summoned  in  like  manner  as  at  present. 

106.  A  printed  panel  of  the  jurors  summoned 
shall,  seven  days  oefore  the  commission  day, 
be  made  by  the  sheriff,  and  kept  in  the  office 
for  inspection;  and  a  printed  copy  of  such 
panel  shall  be  delivered  by  the  sheriff  to  any 
party  requiring  the  same,  on  pavment  of  lir. ; 
and  such  copy  shall  be  annexed  to  the  Nisi 
Prius  Record. 

107.  The  Sheriffs  of  London  and  ilftcf- 
dlesex  respectively  shall,  pursuant  to  a  pre- 
cept under  the  hand  of  a  Jud^e  of  any  of  the 
said  Superior  Courts,  and  without  any  other 
aathority,  summon  a  sufficient  number  of 
common  jurors  for  the  trial  of  all  issues  in 
the  Superior  Courts  of  common  Law,  in  like 
manner  as  before  this  act;  and  seven  days 
before  the  first  day  of  each  sittings  a  printed 
panel  of  the  juror  so  summoned  for  the  trial- 
t)f  causes  at  such  sittings  shall  be  made  by 
such  sheiUfs,  and  kept  in  their  offices  for 
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which  shall  be  delivered  and  annexed  to  the 
Nisi  Prius  record,  in  like  manner  and  upon  the 
same  terms  as  hereinbefore  proirided  with 
reference  to  the  panel  of  common  jurors ;  and 
upon  the  trial  the  special  jury  shall  be  balloted 
for,  and  called  in  the  order  in  which  thej 
shall  be  drawn  from  the  box,  in  the  eaine 
manner  as  common  jurors. 

HI.  Where  the  defendant  in  any  case,  or 
plaintiff  in  replevin,  ^ives  notice  of  his  inten- 
tion to  try  the  cause  by  a  special  jury,  and  the 
venue  is  in  London  or  Middlesex,  the  Coart  or 
a  Judge,  if  satisfied  that  such  notice  is  giren 
for  the  purpose  of  delay,  may  order  that  the 
cause  be  tried  by  a  common  jury,  or  make 
such  other  order  as  to  the  trial  of  tne  cause  as 
such  Court  or  Judf^e  shall  think  fit. 

1 12.  Where  notM;e  has  been  given  to  try  hy 


public  inspection ;  and  a  printed  copy  of  such 
panel  shall  be  delivered  by  the  said  sheriffs  to 
any  party  requiring  the  same,  on  payment  of 
one  shilhng ;  and  such  copy  shall  be  annexed 
to  the  Nisi  Prius  Record ;  and  the  said  precept 
shall  and  may  be  in  like  f-)rm  as  the  precept 
issued  by  the  Judges  of  Assize,  and  one 
thereof  shall  suffice  for  each  term,  and  for  all 
the  Superior  Courts ;  and  it  shall  be  the  duty 
of  the  Sheriflfs  respectively  to  apply  for  and 
procure  such  precept  to  be  issueci  in  sufficient 
time  before  each  term  to  enable  them  to  sum- 
mon the  jurors  in  manner  aforesaid  ;  and  it 
shall  be  lawful  for  the  several  Courts,  or  any 
Judge  thereof,  at  any  time  to  issue  such  pre- 
cept or  precepts  to  summon  jurors  for  dispos- 
ing of  the  business  pending  in  such  Courts, 
and  to  direct  the  time  and  place  for  which  such  | 

jurors  shall  be  summoned,  and  all  such  other  I  special  Jury,  either  party  may,  six  days  before 
matters  as  to  such  judge  shall  seem  requisite.    I  the  first  day  of  the  sittings  in  London  or  ^- 

108.  The  precept  issued  by  the  Judges  o{  dles^x,  or  adjournment  day  in  London,  or 
assize  as  aforesaid  shall  direct  the  sheriff  to  commission  day  of  the  assizes,  give  notice  to 
summon  a  sufficient  number  of  special  jury-  the  Sheriff  that  such  cause  is  to  be  tried  by  a 
men,  to  be  mentioned  therein,  not  exceeding  special  jury ;  and  in  case  no  such  notice  be 
fortv-eight  in  all,  to  try  the  special  jury  causes  given  no  special  jury  need  be  summoned  or 
at  tne  assizes ;  and  the  persons  summoned  in  attend,  and  the  cause  may  be  tried  by  a  corn- 
pursuance  of  such  precept  shall  be  the  jury  for  mon  jury,  unless  otherwise  ordered  by  the 
trying  the  special  juij  causes  at  the  assizes,   Court  or  a  Judge. 

subject  to  such  right  of  challenge  as  the  parties  113.  In  all  cases  where  notice  is  not  giren 
are  now  by  law  entitled  to ;  and  a  printed  to  the  Sheriff  that  the  cause  is  to  be  tried  by  a 
panel  of  the  special  jurors  so  summoned  shall  i  special  jury,  and  by  reason  thereof  a  special 
06  made,  kept,  delivered,  and  annexed  to  the  jury  is  not  summoned  or  does  not  attend,  the 
Nisi  Prius  Record,  in  like  time  and  manner  cause  may  be  tried  by  a  common  jury,  to  be 
and  upon  the  same  terms  as  hereinbefore  pro-  ^  taken  from  the  panel  of  conunon  jurors,  in  like 
yided  with  reference  to  the  panel  of  common  manner  as  if  no  proceedings  had  been  had  to 
jurors;  and  upon  the  trial  the  special  jury  try  the  cause  by  a  special  jury, 
shall  be  balloted  for,  and  called  in  the  order  114.  A  writ  of  view  shall  not  be  necessary 
in  which  they  shall  be  drawn  from  the  box,  in  or  used,  but,  whether  the  view  is  to  be  bad  by 
the  same  manner  as  common  jurors :  provided  a  common  or  special  jur}',  it  shall  be  sufficient 
that  the  Court  or  a  Judge,  in  such  case  as  to  obtain  a  rule  of  the  Court  or  Judge's  order, 
they  or  he  may  think  fit,  may  order  that  a  directing  a  view  to  be  had  ;  and  the  proceed- 
special  jury  be  struck  according  to  the  present  ings  upon  the  rule  for  a  view  shall  be  the  same 
practice^  and  such  order  shall  be  a  sufficient  as  the  proceedings  heretofore  had  under  a 
warrant  for  striking  such  special  jury,  and  {writ  of  view;  and  the  Sheriff,  upon  request, 
making  a  panel  thereof  for  the  trial  of  the  par-  shall  deliver  to  either  party  the  names  of  the 
ticular  cause.  I  viewers,  and  shall  also  return  their  names  to 

109.  In  any  county,  except  London  and  tne  associate  for  the  purpose  of  their  bein^ 
Middlesex,  the  plaintiff  in  any  action,  except  called  as  jurymen  upon  the  trial. 
replevin,  shall  be  entitled  to  have  the  cause  115.  The  jurors  contained  in  such  panels  as 
tried  by  a  special  jury,  upon  giving  notice  in  '  aforesaid  shall  be  the  jurors  to  try  the  causes 
writing  to  the  defendant,  at  such  time  as  {  at  the  assizes  and  sittings  for  which  they  shall 
would  be  necessary  for  a  notice  of  trial,  of  his  I  be  summoned  respectively ;  and  all  such  pro- 
intention  that  the  cause  shall  be  so  tried ;  and  ;  ceedings  may  be  had  and  taken  before  such 
the  defendant,  or  plaintiff  in  replevin,  shall  be  juries  in  like  manner,  and  with  the  like  copte- 


6o  entitled,  on  giving  the  like  notice  within 
the  time  now  limited  for  obtaining  a  rule  for  a 
special  jury :  provided  that  the  Court  or  a 
Judge  may  at  any  time  order  that  a  cause 
shall  be  tried  by  a  special  jury,  upon  such 
terms  as  they  or  he  shall  think  fit. 

110.  In  London  and  Middlesex  special  jurors 
shall  be  nominated  and  reduced  by  and  before 
the  under  sheriff  and  secondary  respectively, 
in  like  manner  as  by  the  master  before  this 
act,  upon  the  application  of  cither  party  en- 
titled to  a  speciad  jury,  and  his  obtaining  a 
rule  for  such  purpose ;  and  the  names  of  the 
jurors  so  struck  shall  be  placed  upon  a  panel. 


queaces  in  all  respects,  as  before  any  jury 
suntmoned  in  pursuance  of  any  writ  or  writs 
oi  venire  facias  juratores,  distringas  juratores, 
or  habeas  corpora  jurat orum,  before  this  Act. 

116.  Nothing  herein  contained  shall  affect 
the  right  of  a  defendant  to  take  down  a  cause 
for  trial,  after  default  by  the  plaintiff  to  proceed 
to  trial,  according  to  the  course  and  practice  of 
the  Court ;  and  if  records  are  entered  for  trial 
both  by  the  plaintiff  and  the  defendant,  the  de- 
fendant's record  shall  be  treated  as  staadiiff 
next  in  order  after  the  plaintiff's  record  in  the 
list  of  causes,  and  the  trial  of  the  cause  shall 
take  place  accordingly. 
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ADUIBtlON   OF   DOCUMENT. 

And  wkli  respect  to  the  admission  of  docu- 
ments, be  it  enacted  as  follows : 

117.  Either  party  may  call  on  the  other 
party  by  notice  to  admit  anv  document, 
saving  all  jast  exceptions;  ana  in  case  of 
refusal  or  neH:lect  to  admit,  the  costs  of  proving 
the  docament  shall  be  paid  by  the  party  so 
neglecting  or  refasing,  whatever  the  result  of 
tbe  cause  may  be,  unless  at  the  trial  the  Judge 
shall  certify  that  the  refusal  to  admit  was 
reasonable ;  and  no  costs  of  proving  any  docu- 
ment shall  be  allowed  unless  such  notice  be 
fpven,  except  in  cases  where  the  omission  to 
give  ^e  notice  is  in  the  opinion  of  the  master 
a  saving  of  expense. 

118.  An  affidavit  of  the  attorney  in  the 
cause,  or  his  clerk,  of  the  due  signature  of  any 
admissions  made  in  pursuance  of  such  notice, 
and  annexed  to  the  affidavit,  shall  be  in  all 
cases  sufficient  evidence  of  such  admissions. 

119.  An  affidavit  of  the  attorney  in  the 
canse,  or  his  clerk,  of  the  service  of  any  notice 
to  produce,  in  respect  of  which  notice  to  admit 
shall  have  been  given,  and  of  the  time  when  it 
was  served,  with  a  copy  of  such  notice  to  pro- 
dnce  annexed  to  such  affidavit,  shall  be  suffi- 
cient evidence  of  the  service  of  the  original  of 
such  notice,  and  of  the  time  when  it  was 
served. 

XXBCUnON. 

And  with  respect  to  execution,  be  it  enacted 
as  foflows : 

120.  A  plaintiff  or  defendant,  having  ob- 


ration,  be  renewed,  by  the  party  issuing  it,  £or 
one  year  from  the  date  of  such  renewal,  and 
so  on  from  time  to  time  daring  the  contina- 
aoce  of  the  renewed  writ,  cither  by  being 
marked. with  a  seal  bearing  the  data  of  the 
day,  mcmtb,  and  year  of  such  renewal,  (such 
seal  to  be  provided  and  kept  for  that  purpose 
at  the  office  of  the  Masters  of  the  Court  cMil  of 
which  such  writ  issued,)  or  by  such  partv 
giving  a  written  notice  of  renewal  to  aocn 
sberi^  signed  by  the  party  or  his  attorney, 
and  bearing  the  like  seal  of  die  Court ;  and  a 
writ  of  execution  so  renewed  aliall  have  effect, 
and  be  entitled  to  priority,  according  to  the 
time  of  the  original  delivery  thereof. 

125.  The  production  of  a  writ  of  execution, 
or  of  the  notice  r^iewiog  the  same,  purporting 
to  be  marked  with  such  seal,  showing  the  same 
to  have  been  renewed  according  to  this  Act, 
shall  be  sufficient  evidence  of  its  having  been 
so  renewed. 

126.  A  written  order  under  the  hand  of  the 
attorney  in  the  cause,  bv  whom  any  writ  of 
capiat  ad  tatiifaciendum  shall  have  been  issued, 
shall  justify  the  sheriff,  gaoler,  or  person  in 
whose  custody  the  party  may  be  under  such 
writ,  in  discharging  such  party,  unless  the 
party  for  whom  such  attorney  professes  to  act 
shall  have  given  written  notice  to  the  contrary 
to  such  sheriff,  gaoler,  or  person  in  whose 
custody  the  opposite  party  may  be  %  but  such 
discharge  sball  not  be  a  satisfaction  of  the 
debt,  unless  made  by  the  authority  of  the 
creditor;  and  nothing  herein  contained  shall 
justify  any  attorney  in  giving  such  order  for 


t^nedavei^dict  in  .a  ca«e  tried  out  of-..rm.  r.eTar7w^hir5>;  ;<£i^of  hk  ctt^T^ 
rfuU  be  enutled  to  is<nxe  execubon  in  fourteen ,  '"'J'j^Yt  Snot  be  necessary  in  any  ca«e  to 

sue  out  a  writ  of  ludteoM  corpus  ad  saii$/Mcien>' 


days,  unless  the  Judge  who  tries  the  cause,  or 
some  other  Judge,  or  the  Court,  shall  order 
execution  to  issue  at  an  earlier  or  later  period, 
vith  or  without  terms. 

121.  It  shall  not  be  necessary  to  issue  any 
writ  directed  to  the  sheriff  of  the  county  in 
which  the  venue  is  laid,  but  writs  of  execution 
may  issue  at  once  into  any  county,  and  be  di- 
rected to  and  executed  by  the  sneriff  of  any , 
county,  whether  a  County  Palatine  or  not, 
without  reference  to  the  county  in  which  the 
venue  is  laid,  and  without  any  suggestion  of 
the  issuing  of  a  prior  writ  into  such  county. 

122.  All  writs  of  every  description  issuing 
out  of  the  Superior  Courts  of  Common  Law  at 
Westminster,  to  be  executed  in  the  Counties 
Palatine,  shidl  be  directed  and  delivered  to  the 
sheriffs  of  such  counties,  and  executed  and  re- 
tmmed  by  them  to  the  Courts  out  of  which 
such  writs  are  issued,  in  the  same  manner  in 
aQ  respects  as  writs  are  executed  and  returned 
^  the  sheriffs  of  other  counties. 

123.  In  every  case  of  execution,  the  party 
entitled  to  execution  may  levy  the  poundage 
fees  and  expenses  of  the  execution,  over  and 
^▼e  the  sum  recovered. 

124.  A  writ  of  execution  issued  after  the 
commencement  of  this  Act,  if  unexecuted, 
»all  not  remain  in  force  for  more  than  one 
year  from  the  teste  of  such  writ,  unless  re- 
Mwed  in  the  manner  hereinafter  provided; 
but  such  writ  may,  at  any  time  before  its  cxpi- 


dam  to  charge  in  execution  a  person  already  in 
the  prison  of  the  Court,  but  such  person  may 
be  so  chwged  in  execution  by  a  Judge's  order 
made  upon  affidavit  that  judgm^it  has  been 
signed  and  is  not  satisfied ;  and  the  service  of 
such  order  upon  the  keeper  of  the  prison  for 
the  time  being  shall  have  the  effect  of  a  de- 
tainer. 

PROCEBDINGS  TO  HBVIVB. 

And  with  respect  to  proceedings  for  the  re- 
vival of  judgments  ana  other  proceedings  bj 
and  against  persons  not  parties  to  the  record, 
be  it  enacted  as  follows : 

128.  During  the  lives  of  the  parties  to  a 
judgment,  or  those  of  them  during  whose  lives 
execution  may  at  present  issue  within  a  year 
and  a  day  without  a  *ctre/tfcia*,  and  within  six 
years  from  the  recovery  of  the  judgment,  exe- 
cution may  issue  without  a  revival  of  the  judg- 
ment. 

129.  In  cases  where  it  shall  become  neces- 
sary to  revive  a  judgment  by  reason  either  of 
lapse  of  time,  or  of  a  change,  by  death  or 
otherwise,  of  the  parties  entitled  or  liable  to 
execution,  the  party  alleg:ing  himself  to  be  en- 
titled to  execution,  may  either  sue  out  a  writ  of 
revivor  in  the  form  hereinafter-raenUoned,  or 
apply  to  the  Court  or  a  Judge  for  leave  to  enter 
a  suggestion  upon  the  roll,  to  the  effect  that  it 
mani^stly  appears  to  the  Court  that  such  p«rty 


RCCEIfT  OeCtnONff  in  the  SVPERIOIt  covrts. 
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AND    SHORT  NOTSS  OY    CA8S8. 


%atti  Ctsncrflmr. 

Scrvmorr.amUk.    Jaly  16»  I7»  18M. 

wuix..— coKSTRmmoir. — BEQuiar.— abbo- 

*      LUTB  OR  FOR  LIFB. 

A  teitator,  by  hU  witt^  after  ^m»g  life  im- 
ierests  to  his  wife  and  eldest  daughter^  di- 
reeled  unon  their  deaths  the  property  to  be 
sold  ana  the  proceeds  invest^  in  land  upon 
tnst  for  his  son  in  strict  settlement^  and 
hf  his  codicil  he  dSrected  duU,  in  eanse^ 
quence  of  the  death  of  his  eldest  daughter, 
the  interest  of  his  property  in  the  Govern- 
fnent  funds  {of  which  his  estate  in  pari  eon' 
sisted)  shouid  be  paid  ta  his  wife  for  Ufe, 
and  at  her  death  he  gave  one^haif  to  his 
son,  and  the  remaining  hdff  to  be  equally 
divided  between  his  twa  daughters^  "  and 
at  their  death  such  shares  to  be  equally  di-- 
vided  among  their  chitdren  respeotivelg :** 
Held,  reversvuf  the  decision  of  Ftce-Cioii- 
ceUbr  Lorcf  Cfranworth,  that  the  son  was 
entitled  to  a  moiety  of  the  saws  invested  in 
the  Oovemment  funds^  and  met  to  a  l\fe 
interest  otUy^ 

Thb  tmcator,  General  Fust,  bjr  his  wUl* 
dated  in  February,  1849,  directed  his  real  and 
pavaonal  property  to  be  converted  and  the  -pro* 
once  inreeted,  and  die  internet  to  be  paid  ae 
llwretn  mentioned  to  hie  eldeet  danghter  and 
ftia  wife  for  life,  and  after  the  death  oS  the  an 
Binror  the  tmsteea  verre  empowered  to  aali  aad 
kiveat  the  proceeda  in  the  porchaae  of  land  and 
Md  the  same  in  tniat  for  iiia  boo  in  strict  act- 
tiament  In  Bfarch,  1849»  the  testator  made  a 
Bidietl  and  directed,  in  oonseqnenoe  of  the 
dsBf  h  of  hia  eldest  daughter,  tliat  theintereat 
of.  hia  propertT  in*  the  Government  funds  of 
CUkmtta,  whkh  osmpoaed  part  of  his  eststev 
AmikI  be  paid  to  hia  wife  mr  life,  and  at  her 
death  he  gave  one-half  of  the  add  property  to 
his  eon,  and  dieremaimBg  half  to  be  equally 
divided  between  die  teatetor'a  other  two  daugh- 
tSB,  "and  at  their  death  audi  shana  to  be 
aqoally  divided  among  their  chibben  reapec- 
tb«ly/'  TheVice-ChanceDorLordGi'amoorfA 
having  hdd  that  the  eon  only  took  a  life  in- 
terest in  the  aaoiety;  and  diat  tbe*  disposilion 
Bpon  dieir  deaths  applied  to  the  ega  as  well  as 
IB  the  danghtflrs,  diis  appead  waa  prasented. 

dr.  ad,  9ult. 

The  Lord  ChanaeOor  nad^  thstt  the  teatetor 
tetaoded  hia  eon  ahoald  take  abatrfntriy,  and 
iha  dedeion  of  die  Court  behiw  waa  thmfore 
BafBrBed,*-"Coato  to  be  paid  ona  of  tho.  food. 


An.  order  was  aiodf,  on  the  peiitian  of  tk 

qfidal  manager,  t»  a  suit  for  the  adaish 

stration  of  the  estate  of  a  shartkolder  ta  a 

banking  conynsny  directed  to  be  wowsi  sp» 

and  to  which  the  executors  were  held  Ushle 

as  eontributoriesp  for  the  transfer  to  tie 

f^gieial  manager  of  the  estate,  there  hmg 

no  other  creditors. 

This  was  a  petitioa  on  behfllf  of  the  official 

Tnanager  of  the  Nocdi  of  Enriand  Joint  Stock 

Banking  Gompasj  in  thie  auu  for  the  admioi- 

stration  of  the  eatete  of  Mr.  Straffim,  wboao 

eaMutoTB  had  been  placed  on  die  list  of  cob- 

tiibutories  to  the  company,  which  had  beea 

directBdto  be  wound  up,  for  die  tranaferts 

Kim  of  the  eatat^  there  beinff  no  other  creditar. 

J.  V.  Prior  in  suppoit7Hbi2fetf .  H.  Clarke, 

Bates,  W.  Ik  Leuns,  and  Brodriek  for  other 

parties,  did  not  oppoae. 

The  Lorda  Justieet 

pEBynd* 


made  die   order  ai 


SorW  awttUaiL 
Neimm  t.  atraugkaas.    Aoguit  5, 18601 

ADmNIBTRATtOK  StHT. — TRAKBFBR  OF  CON- 
TRIBtrrORT's  B8TATB  TO  OFFrCIAL  MA- 
NAOBR  OF  BAITKnrV  TSOMPANT. 


fBUalitt  ai  tit  iUiIU. 
Enisw.Saiott.    July  13, 19>  1853. 

CXJLIH.— PATMBNT  OF  LBOACT. — DBBD  OF 
ASSIGIfMBirr. — FOB61NO  SIONATUBBS.— 
ISaUB  AT  LAW. 

In  defence  to  a  clmm  for  the  payment  of  s 
legacy,  a  deed  (^assignment  of  the  legacy 
was  set  up,  but  the  plaintiff  contended  it 
was  a  forgery.     Witnesses  were  examsei 
yrvk  voce  on  the  hearing,  and  the  Court 
decreed  for  payment  of  the  legacy,  withad 
directing  an  issue  at  law, — the  amount  rf 
the  legacy  being  smaU. 
This  claim  was  filed  by  the  plaintiff  to  re- 
cover die  amount  of  a  legacy  to  which  hia  wifii 
waa  entitled  under  the  will  of  Mr.  Jo^oli 
Ellkitt,  upon  die  death  of  her  mother.    IIb 
defendant  set  up  a  deed  of  aaaignment  of  the 
legacy,  dated  in  November,  1822,  to  himsdt 
from  the  plaintiff  and  hia  wife,  in  conaideratioa 
of  140/.,  but  the  phdntiff  and  his  wife  denied 
having  ever  executed  the  deed.     Upon  the 
hearing,  witneaaes  were  examined  mvavoee, is 
respect  to  the  execution  of  the  deed. 
h,  Falmer,  in  support ;  Simpson,  contriL 
Cur.  ad,  veU* 
The  Master  of  the  KoRs  aaid,  that  if  ^^ 
legacy  claimed  had  been  of  larger  amount,  he 
ahould  have  desired  the  aasiatance  of  a  jory  ^ 
enable  him  to  decide  upon  the  case.    As  how^ 
ever  the  legacy  was   small,  and  he  wai  of 
opinion  the  aignaturea  to  the  deed  were  not 
those  of  die  plaintiff  and  hb  wife,  a  decree 
would  he  made  for  ite  payment. 


fflCBHTfcftnBHifr  Cumir. 

Cok  ▼.  Jftidtf J.    Jiiiyf9h186fl. 

cvsTOirr  of  TrPLB-©BBDm— AfSKnnniT 


Sutpenor  Onrtu-  K.<L 


1 C.  PaTk9r. 
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BY  CO-TBUBTSB  AN]» 
— LISN   OP  TRUBTBS8. 

The  title-deeds  to  certain  UnekM 
bequeathed  to  thevlaUUiffe  and  'f,  ui  tnit 
for  the  latter,  had  come  ijUo  theposseuum 
qfT.p  aUhouffh  there  woe  no  aMtignmemt  qf 
the  oBiate,  md  he  had  aetignedithe  estate 
and  delivered  over  the  title-deeds  to  seowre 
a  d^t^  and  his  assignee   assigned  and 
handed  over  the  deeds  to  the  drfendant  : 
Held,  that  as  the  plamtifs  were  entitled 
against  T.,  who  was  considerahlg  indebted 
to  the  estate,  to  a  reoeker,  hecoutd  not 
have  retained  possession  of  the  deeds,  and 
the  dtfendanty  his  assignee,  was  decreed  to 
deUioer  np  the  same  to  the  plaintiffs. 
Cbstain  kasehold  prapexty  was  bequeathed 
bv  the  testatrix  to  the  plamtiffa  aad  John 
l^vBsend*  upon  certain  trusts  for  the  benefit 
of  the  latter,  and  die  will  was  duly  ppeved  by 
them.    A  suit  had  been  instituted  for  the  ad- 
ministration of  the  estate  by  two  of  the  resi- 
dnavy  legatees,  and  a  decree  was  made  on 
March,  1S46.    It  appeared  that  the  title-deeds 
hftd  come  into  the  possession  of  Mr.  Town- 
sent^  althoofifh  there  had  been  no  coBTeyance 
to  him  of  the  estate  and  that  he  had  delivered 
tkna  over  to  a  Mr.  Arden  to  secmv  a  sum 
of  30(tf^  and  had  executed  as  aseignmeBt  of 
the  ealato  in  Aogve^  1847.     Mr.  Arden,  in 
XanA,  1848,  aaeigBed  and  handed  over  the 
deeds  to  the  defendant,   and  in  December, 
1M7,  the  adminisCration  suit  was  r^tered 
as  a  lis  pendens,    Mr.  Townsend  was  consider* 
ibiy  indelMed  to  iJie  estate. 
Tlos  salt  was  institiited  to  recover  the  titie- 


The  Viee^Ck&noeltor  said,  that,  as  between 
liiaphuntilFs  and  Mr.  Townsend,  they  would 
hsve  been  entided  to  a  recover,  on  the  ground 
of  their  Sen  for  the  debt  dne  from  him  to  them 
as  co-executors,  and  that  as  he  would  not  have 
hom  eotkled  to  retun  possesskm  of  the  estate, 
he  eodd  not  retain  the  deeds.  The  equity  of 
tlM  esttte  moot  prevail  over  that  of  the  defend- 
;  as  assipfnee  of  Townsend,  and  a  decree  be 
~ » for  tiio  delivery  up  of  die  deeds. 


Harris  v.  Poyndsr.    July  30,  l«6a. 

TWANT  FOB   LIVE. — LTABILITT  TQ  BBPAZB 
LBASSHOLD8.*-^RBTBB8IOMBB. 

A  testator  left  eM  his  property,  which  in- 
eluded  certain  leaeehMs,  to  his  wife  for 
life,  and  after  her  death  to  his  son  abso- 
hiteig^  The  landlord's  claim  for  dUapida- 
tioms  in  respect  of  a  covenant  to  repair  the 
leasehMs,hadbeen  settled  bpthetenani  for 
We:  Held,  thnt  as  the  ckmn  was  dne  ai 
the  tesiatof^s  death,  it  was  pngable,  not  dy 
tia  tenant  for  life,  hsU  oad  <^  the  rendmary 


Tbb  taslttfeor,  Mr.  Poynet,  by  his  wiU,  ap* 
pnafeBd  his  widow  attd  bob  esecobix  and  ese- 
aad  fsoo  ail  his  Booparty  to  IImb»  id 
;  km  hen  ynin^  for  liis^  oo  oo^  Ions'  aai  aho 


diould  ramaia.  his  widow,  and  if ,  she  again 
married,  then  for  her  separate  use,  and  ^ter 
her  dojih  to  the  use  of  his  son,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  to  and  for 
his  and  their  own  use  and.  benefit  for  ever.  It 
appeared  that  cartasn  Icasohold  premises  held 
by  die  testator  under  a  covenant  to  repair, 
were  in  a  dilapidated  condition  at  his  deadi,  and 
that  the  widow  had  discharged  the  landlord's 
claim  for  such  repairs.  The  quesdon  arose 
whether  the  tenant  for  life  or  the  residuary  ea^ 
tate  were  liable  for  the  repairs. 

J.  Bailey  and  Ramlinson,  for  an  annuitant, 
contended  the  tenant  for  life  was  liable ;  Bacon 
and  Baggallay,  contr^;  Walford,  for  other 
parties. 

The  Vice-Chancellor  said,  that  as  the  amount 
paid  for  repairs  was  due  at  the  testator's  deaths 
the  tenant  for  fife  was  not  liable  to  bear  the 
charge,  and  the  landlord  besides  might  have 
proceeded  against  the  executors  for  the  breach 
of  the  covenant  to  repair,  and  the  claim  mnst 
therefore  be  paid  out- of  the  residuary  estate. 


Mat^Hnivah  r^  Great  Wesiem  MaUmay  Com-- 
pany.    July  29»  1852. 

BXAMINAnOlf  OB  BBNB  BBSB.-^PnaadCA^ 
TMOr  or  DBPOSiTtONB.  —  CWMt-BXAMK* 
NATION. 

A  witness  was  enanmned  de  beae  esse  on  file 
part  of  the  plaintiff  under  a  commission, 
and  was,  it  appeared,  incapable  cf  beinj^ 
examined  by  reason  of  age  and  infirmity^^ 
On  a  motion  for  publication  qf  the  depo^ 
sitions  when  or  after  publication  passed  in 
the  cause,  an  order   was  made  for  the 
motion  to  stand  over  with  liberty  to  apply, 
and  for  the  dtfendants  to  be  at  liberty  la 
cross-examine  the  witness  by  anticipation^ 
and  for  the  issue  of  a  commission  for  that 
purpose  without  prejudice  to  any  question: 
In  this  case,  Mr.  William  Henderson^  who 
was  78  vears  fd  age  and  in  an  infirm  state  of 
health,  nad  been  examined  de  bene  esse  on  bo- 
half  of  the  plaintiff  under  a  commission,  and 
the  depositioos  had  beon  duly  retnraed  to  dio 
Clerk  of  Records  and  Writs. 

Bnssell  and  Basalgetto  now  appeared  ia  sop* 
port  of  a  motion  that  such  deposidona  migw^ 
when  or  after  publicadoa  passed  in  the  cauasb 
ho  i^nblished  and  read  and  used  upon  tho 
hearing  and  ia  all  suhsequent  procaeaings  in 
like  maniker  and  to  the  suae  extent  as  if  thsf 
had  been,  taken  after  replicatioB  filed.  Thef 
cited  Gason  v.  Wordsworth^  2  Ves»  S.  a37. 

Auwa  and  7.  Stevens,  coHtriC  Mtered  to 
Forsyth  v.  SUiee,  2  M<N.  &  G.  909* 

TIms  Viae^ChaneeUor  said,  that  nader  dio 
circumstances,  an  order  would  be  made  for  dio 
motion  to  stand  over  with  liberty  to  apply»  and 
fior  the  dftffmdaats  to  he  at  Imrty  to  cbobb 
examine  the  witnoia  hy  antifiyarifli^  aad.  £n 
the  issue  of  a  ooBiBiiGsion  for  thatpurpoie* 
wkhoatpre}iidico  taany  queolna. 
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144.  If  the  fact  or  facte  suggested  be  admit- 
ted, or  found  to  be  true,  the  party  su^^estiuK 
shall  be  entitled  to  such  judgment  as  be  would 
have  been  entitled  to  if  such  fact  or  facts  or 
allegations  had  been  originally  stated  in  such 
pleading,  and  proved  or  admitted  on  the  trial, 
together  with  the  costs  of,  and  occasioned  by, 
the  suggestion  and  proceedings  tb'-  on;  but 
if  such  fact  or  facts  be  found  untru. ,  the  op- 
posite party  shall  be  entitled  to  his  costs  of, 
and  occasioned  by,  the  suggestion  and  pro- 
ceedings thereon,  in  addition  to  any  other 
costs  to  which  he  may  be  eatitle(i. 

145.  Upon  an  arrest  of  judgment,  or  judg- 
ment non  obstante  veredicto,  the  Court  shall 
adjudge  to  the  party,  against  whom  such  judg- 
ment is  given,  the  costs  occasioned  by  the  trial 
of  any  issues  of  fact,  arising  out  of  the  plead- 
ing for  defect  of  which  such  judgment  is  given, 
upon  which  such  party  shall  have  succeeded ; 
and  such  coste  shall  be  set-off  against  any 
money  or  costs  adjudged  to  the  opposite  party, 
•and  execution  may  issue  for  the  balance,  if 
any. 

ERROR. 

And  with  respect  to  proceedings  in  error,  be 
it  enacted  as  follows  : — 

146.  No  judgment  in  any  cause  shall  be  re- 
versed or  avoided  for  any  error  or  defect  there- 
in, unless  error  be  commenced,  or  brought  and 
prosecuted  with  effect,  within  six  years  after 
such  judgment  signed  or  entered  of  record. 

147.  If  any  person  that  is  or  shall  be  entitled 
to  bring  error  as  aforesaid  is  or  shall  be,  at  the 
time  of  such  title  accrued,  within  the  age  of  21 
years,  feme  covert,  non  compos  mentis,  or  be- 
yond the  seas,  then  such  person  shall  be  at 
liberty  to  bring  error  as  aforesaid,  so  as  such 
person  commences,  or  brings  and  prosecutes 
the  same  with  eflfect,  within  six  years  after 
coming  to  or  being  of  full  age,  discovert,  of 
sound  memory,  or  return  from  beyond  the 
seas;  and  if  the  opposite  party  shall,  at  the 
time  of  the  judgment  signed  or  entered  of 
record,  be  beyond  the  seas,  then  error  may  be 
brought,  provided  the  proceedings  be  com- 
menced and  prosecuted  with  effect  within  six 
years  after  the  return  of  such  party  from  be- 
yond seas. 

148.  A  writ  of  error  shall  not  be  necessary 
or  used  in  any  cause,  and  the  proceeding  to 
error  shall  be  a  step  in  the  cause,  and  shall  be 
taken  in  manner  hereinafter  mentioned ;  but 
nothing  in  this  Act  contained  shall  invalidate 
any  proceedings  already  taken  or  to  be  taken 
by  reason  of  any  writ  of  error  issued  before 
the  commencement  of  this  Act. 

149.  Either  party  alleging  error  in  law  may 
deliver  to  one  of  the  Masters  of  the  Court  a 
memorandum  in  writing,  in  the  form  con- 
tained in  the  Schedule  (A.)  to  this  Act  an- 
nexed, marked  No.  10,  or  to  the  like  effect, 
entitled  in  the  Court  and  cause,  and  signed  by 
the  party  or  his  attorney,  alleging  that  there  is 
error  in  law  in  the  record  and  proceedinisrs  $ 
whereupon  the  Master  fihaH  fiie  such  memo- 
randum, and  deliver  to  the  party  lodging  the 
same  a  note  of  the  receipt  thereof^;  and  a  copy 


of  such  note,  together  with  a  statement  of  th« 
grounds  of  error  intended  to  be  argued,  may 
be  served  on  the  opposite  party  or  his  attomef. 

150.  Proceedings  in  error  in  law  shall  be 
deemed  a  supersedeas  of  execution  from  the 
time  of  the  service  of  the  copy  of  such  note, 
together  with  the  statement  of  the  grounds  of 
error  intended  to  be  argued,  until  default  in 
putting  in  bail,  or  an  affirmance  of  the  judg- 
ment, or  discontinuance  of  the  proceedings  in 
error,  or  until  the  proceedings  in  error  shall 
be  otherwise  disposed  of  without  a  reversal  of 
the  judgment ;  provided  always,  that  if  the 
grounds  of  error  shall  appear  to  be  frivolom, 
the  Court  or  a  Judge  upon  summons  mxj 
order  execution  to  issue. 

'151.  Upon  any  judgment  hereafter  to  be 
given  in  any  of  the  said  Superior  Courts  of 
Common  Law  in  any  action,  execution  shall 
not  be  stayed  or  delayed  by  proceedings  in 
error,  or  supersedeas  thereupon,  without  the 
special  order  of  the  Court  or  a  Judge,  onlesi 
the  person  in  whose  name  such  proeeedis^  in 
error  be  brought,  with  two,  or,  by  leave  of  the 
Court  or  a  Judge,  more  than  two  saActeot 
sureties,  such  as  the  Court  (wherein  sodi 
judgment  is  or  shall  be  given)  or  a  Judge 
shall  allow  of,  shall,  within  four  dear  da^ 
after  lodging  the  memorandum  alleging  error, 
or  after  the  signing  of  the  judgment,  which- 
ever shall  last  happen,  or  before  execution  exe- 
cuted, be  bound  unto  the  party  for  whom  any 
such  judgment  is  or  shall  be  {(iven,  by  recog- 
nizance to  be  acknowledged  in  the  same  Court, 
in  double  the  sum  adjudged  to  be  recovered  by 
the  said  judgment,  (except  in  case  of  a  penalty, 
and  in  case  of  a  penalty  in  doable  the  mn 
really  due,  and  double  the  costs,)  to  prosecute 
the  proceedings  in  error  with  effect,  and  abo 
to  satisfy  and  pay  (if  ^^  wid  judgment  he 
affirmed,  or  the  proceetMngs  in  error  be  d»- 
continued  by  the  plaintiff  therein,)  all  and  flin* 
gular  the  sum  or  sums  of  money  and  eosti 
adjudged  or  to  be  adjudged  upon  the  fonMi 
judgment,  and  all  costs  and  damages  to  be 
also  awarded  for  the  delaying  of  exBcntioa» 
and  shall  give  notice  thereof  to  the  defendtft 
in  error,  or  his  attorney.  . 

]  52.  The  assignment  of  and  joinder  ia  einr 
in  law  shall  not  be  necessary  or  used,  aid,  in* 
stead  thereof,  a  sugvestton  to  Ab  ttket  that 
error  is  alleged  by  the  one  party  and  deiuBd 
by  the  other,  may  be  entered  on  the  judgaent 
roll  in  the  form  contained  in  Schedule  (A.)  to 
this  Act  annexed,  nMrlced  No.  11,  or  ts  the 
like  effect :  Provided  that  in  case  the  dcfey 
ant  in  error  intends  to  rely  upon  the  pmosod- 
ing  in  error  behig  barred  •  by  lafise  of  *i«^* 
by  release  of  error,  or  other  like  matter  oiod, 
he  may  give  four  daya  written  noliee  toot 
plaintiff  in  error  to  asaign  ermr  as  »*JJ 
fore,  ioatead  of  entering  Um  aagaMtiett;  aad 
he  shaU,  within  eight  dafB»  plead  thareta  t» 
bar  by  lapse  of  time,  or  reieasa  of  •"'•^ 
other  like  matter  of  faet ;  and  tbereapoa  tm 
proceedings  nray  be  bad  aa  heretofon. 

153.  The  roll  ahidl  be  made  upland  naj«f; 
gestian  laat  albreaaid  atttered  i^die 
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error  within  10  days  after  the  service  of  the 
Dote  of  the  receipt  of  the  memorandum 
alle^ngr  error,  or  within  such  other  time  as 
the  Court  or  a  Judge  may  order ;  and  in  de- 
fault thereof,  or  of  assignment  of  error  in 
cases  where  an  assignment  is  required,  the  de- 
fendant in  error,  his  executors  or  administra- 
tors, shall  be  at  liberty  to  sign  judgment  of 
non-pros, 

154.  In  case  error  be  brought  upon  a  judg- 
ment given  against  several  persons,  and  one  or 
some  only  shall  proceed  in  error,  the  momo- 
randum  alleging  error,  and  the  note  of  the  re- 
ceipt of  such  memorandum,  shall  state  the 
names  of  the  persons  by  whom  the  proceedings 
are  taken  ;  and  in  case  the  other  persons, 
against  whom  judgment  has  been  given,  decline 
to  join  in  the  proceedings  in  error,  the  same 
may  be  continued,  and  the  suggestion  last 
aforesaid  entered,  stating  the  persons  by  whom 
the  proceedings  are  brought,  without  any  sum- 
mons and  severance,  or  if  such  other  persons 
elect  to  join,  then  the  suggestion  shall  state 
them  to  be,  and  they  shall  be  deemed  ae  plain- 
tiffs in  error,  although  not  mentioned  as  such 
in  the  previous  proceedings. 

155.  Upon  such  suggestion  of  error  alleged 
and  denied  being  entered,  the  cause  may  be  set 
down  for  argument  in  tfae  Court  of  Elrror  in 
the  manner  heretofore  used ;  and  the  judgment 
roU  shall,  without  any  writ  or  return,  be  brought 
by  the  Master  into  the  Court  of  Error  4n  the 
Exchequer  Chamber,  before  the  Justices,  or 
Justices  and  Barons,  as  the  case  may  be,  of  the 
other  two  Superior  Courts  of  Common  Law, 
on  the  day  of  its  sitting,  at  auch  time  as  the 
Judges  shall  appoint,  either  in  Term  or  Vaca- 
tion ;  or  if  the  proceedings  in  error  be  beiore 
the  High  Court  of  Parliament,  then  before  the 
High  Court  of  Parliament,  before  or  at  the 
time  of  its  sitting ;  and  the  Court  of  Error  shall 
>nd  may  thereupon  review  the  proceedings, 
>nd  give  judgment  as  they  shall  be  advised 
thereon;  and  such  proceedings  and  judgment, 
as  altered  or  affirnaed,  shall  be  entered  on  the 
original  record ;  and  such  further  proceedings 
as  may  be  necessary  thereon  shall  be  awarded 
by  the  Court  in  which  the  original  judgment 
was  given. 

156.  Courts  of  Error  shall  have  power  to 
quash  the  proceedings  in  error  in  all  cases  in 
which  error  does  not  lie,  or  where  they  are 
taken  against  good  faith,  or  in  any  case  in 
which  proceedings  in  error  might  heretofore 
litvs  been  quashed  by  such  Couns  ;  and  such 
^outts  shall  in  all  respects  have  such  jurisdic- 
tion over  the  proceedings  as  over  the  proceed- 
UHfs  in  error  commenced  by  writ  of  error. 

157.  Courts  of  Error  shall  in  all  cases  have 
power  to  give  such  judgment  and  award  such 
^ocess,  as  the  Court,  from  which  error  is 
brought,  ought  to  have  done,  without  regard  to 
the  party  alleging  error. 

l&S.  j^tbcr  party  alleging  error  in  fact  may 
ddiver  to  one  of  the  Masters  of  the  Court  a 
memorandum  in  writing,  in  the  ibnn  contained 
u  the  Schedule  (A.)  to  thia  Act  annexed, 
xnarked  No.  12,  or  to  the  like  effect,  intiUed  in 


the  Court  and  cause,  and  signed  by  the  party 
or  his  attorney,  alleging  that  there  is  error  in 
fact  in  the  proceedings,  together  with  an  affi- 
davit of  the  matter  of  fact  in  which  the  alleged 
error  consists ;  whereupon  the  Master  shall  file 
such  memorandum  and  affidavit,  and  deliver  to 
the  party  lodging  the  same  a  note  of  the  re- 
ceipt thereof;  and  a  copy  of  such  note  and 
affidavit  may  be  served  on  the  opposite  party 
or  his  attorney;  and  such  service  shall  have 
the  same  effect,  and  the  same  proceedings  may 
be  had  thereafter  as  heretofore  had  after  the 
service  of  the  rule  for  allowance  of  a  writ  of 
error  in  fact. 

159.  The  plaintiff  in  error,  whether  in  fact 
or  law,  shall  be  at  liberty  to  discontinue  his 
proceedings  by  giving  to  the  defendant  in 
error  a  notice,  headed  in  the  Court  and  cause, 
and  signed  by  a  plaintiff  in  error  or  his  attor- 
ney, stating  that  he  discontinues  such  proceed- 
ings ;  and  thereupon  the  defendant  in  error 
may  sign  judgment  for  the  costs  of,  and  oc- 
casioned by,  the  proceedings  in  error,  and  may 
proceed  upon,  the  judgment  on  which  the  error 
was  brought. 

160.  The  defendant  in  error,  whether  in  fact 
or  law,  shall  be  at  liberty  to  confess  error,  and 
consent  to  the  reversal  of  the  judgment,  by 
giving  to  the  plaintiff  in  error  a  notice,  headed 
in  the  Court  and  cause,  and  signed  by  the  de- 
fendant in  error  or  his  attorney,  stating  that  he 
confesses  the  error,  and  consents  to  the  rever- 
sal of  the  judgment ;  and  thereupon  the  plain- 
tiff in  error  shall  be  entitled  to  and  may  forth- 
with sign  a  judgment  of  reversal. 

161.  The  death  of  a  plaintiff  in  error  after 
service  to  the  note  of  the  receipt  of  the  memo* 
randum  alleging  error,  with  a  statement  of  the 
error,  shall  not  cause  the  proceedings  to  abate, 
but  they  may  be  continued  as  hereinafter  men- 
tioned. 

162.  In  case  of  the  death  of  one  of  several 
plaintiffs  in  error,  a  suggestion  may  be  made 
of  the  death,  which  suggestion  shall  not  be 
traversable,  but  shall  only  be  subject  to  be  set 
aside  if  untrue,  and  the  proceedings  may  be 
thereupon  continued  at  the  suit  of,  and  against 
the  surviving  plaintiff  in  error,  as  if  he  were 
tfae  same  plaintiff. 

163.  In  case  of  the  death  of  a  sole  plaintiff 
or  of  several  plaintiffs  in  error,  the  legal  repre- 
sentative of  such  plaintiff  or  of  the  surviving 
plaintiff  may,  by  leave  of  the  Court  or  a  Judge, 
enter  a  suggestion  of  the  death,  and  that  he  is 
such  legal  representative,  which  suggestion 
shall  not  be  traversable,  but  shall  only  be  sub- 
ject to  be  set  aside  if  untrue,  and  the  proceed- 
ings may  thereupon  be  continued  at  the  suit  of, 
and  against  such  legal  representative  as  the 
plaintiff  in  error ;  and,  if  no  suggestion  aball 
be  made,  the  defendant  in  error  may  proceed 
to  an  affirmance  of  the  judgment  according  to 
the  practice  of  the  Court,  or  take  such  other 
proceedings  thereupon  as  he  may  be  entitled  to. 

164.  The  death  of  a  defendant  in  error  shall 
not  canse  the  proceedings  to  abate,  but  they 
may  be  continued  as  hereinafter  mentioned. 

165.  In  case  of  tiM  death  of  one  of  several 
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defendants  in  error,  a  Baggestion  may  be  made 
of  the  death,  which  suggestion  shall  not  be 
traversable,  but  only  be  subject  to  be  set  aside 
if  untrue,  and  the  proceedings  may  be  con- 
tinued against  the  surviving  defendant. 

166.  In  case  of  the  death  of  a  sole  defendant 
ir  of  all  the  defendants  in  error,  the  plaintiff  in 

or  may  proceed  upon  giving  10  days'  notice 

the  proceedings  in  error,  and  of  his  intention 
to  continue  the  same,  to  the  representatives  of 
the  deceased  defendants,  or  if  no  such  notice 
can  be  given,  then,  by  leave  of  the  Court  or  a 
Judge,  upon  giving  such  notice  to  the  parties 
interested  as  he  or  they  may  direct. 

167 •  The  marriage  of  a  woman,  plaintiff  or 
defendant  in  error,  shall  not  abate  the  proceed- 
ings in  error,  but  the  same  may  be  continued 
in  like  manner  as  hereinbefore  provided  with 
reference  to  the  continuance  of  an  action  after 
marriage. 

EJECTMENT. 

And  with  respect  to  the  action  of  ejectment, 
be  it  enacted  as  follows : 

168.  Instead  of  the  present  proceeding  by 
ejectment,  a  writ  shall  be  issued,  directed  to 
tne  persons  in  possession  by  name,  and  to  all 
persons  entitled  to  defend  the  possession  of 
the  property  claimed,  which  property  shall  be 
described  in  the  writ  with  reasonable  certainty. 

169.  The  writ  shall  state  the  names  of  all 
the  persons  in  whom  the  title  is  alleged  to  be, 
and  command  the  persons,  to  whom  it  is  di- 
rected, to  appear,  within  si.xteen  da^s  after 
service  thereof,  in  the  Court  from  which  it  is 
issued,  to  defend  the  possession  of  the  propertv 
Bued  for,  or  such  part  thereof  as  they  may  think 
fit,  and  it  shall  contain  a  notice  that  in  default 
of  appearance  they  will  be 'turned  out  of  pos- 
session; and  the  writ  shall  bear  teste  of  the 
day  on  which  it  is  issued,  and  shall  be  in  force 
for  three  months,  and  shall  be  in  the  form 
contained  in  the  Schedule  (A.)  to  this  Act  an- 
nexed, marked  No.  13,  or  to  the  like  effect; 
and  the  name  and  abode  of  the  attorney  issu- 
ing the  same,  or,  if  no  attorney,  the  name  and 
residence  of  the  party  shall  be  indorwed  there- 
on, in  like  manner  as  hereinbefore  enacted  ^th 
reference  to  the  indorsements  on  a  writ  of 
summons  in  a  personal  action ;  and  the  same 
proceedings  may  be  had  to  ascertain  whether 
the  writ  was  issued  by  the  authority  of  the  at- 
torney whose  name  was  indorsed  thereon,  and 
who  and  what  the  claimants  are,  and  their 
abode,  and  as  to  staying  the  proceedings  upon 
writs  issued  without  authority,  as  in  the  case 
of  writs  in  personal  actions. 

170.  The  writ  shall  be  served  in  the  same 
manner  as  an  ejectment  has  heretofore  been 
served,  or  in  such  manner  as  the  Court  or  a 
Judge  shall  order,  and  in  case  of  vacant  pos- 
session, by  posting  a  copy  thereof  upon  the 
door  of  the  dwelling-houdo  or  other  conspicu- 
ous part  of  the  property. 

171.  The  persons  named  as  defendants  in 
such  writ,  or  either  of  them,  shall  be  allowed 
to  appear  within  the  time  appointed. 

ITo  be  continued.^ 


LAW  OP  EVIDENCE. 

PRODUCTION    OF   LETTERS. 

In  an  action  for  an  attorney's  bill,  the 
question  was,  whether  the  business  bad 
been  done  by  the  plaintiff,  who  was  an  at^ 
torney  in  London,  for  the  defendant,  who 
was  a  surgeon  at  Monmouth  ;  or  whether 
the  plaintiff  bad  done  the  business  as  agent 
for  the  defendant's  father,  Mr.  John  Owen, 
who  was  an  attorney  at  Monmouth. 

On  the  part  of  the  defendant,  a  letter  of 
the  plaintiff  was  given  in  evidence  stating,— 
"  I  send  you  my  bill  of  costs,  as  desired." 
On  th^  part  of  the  plaintiff,  it  was  con- 
tended, that  this  letter  was  manifestly  an 
answer  to  a  letter  of  the  defendant;  and 
that  the  defendant's  letter  should  be  put 
in. 

Parke,  B.,  held,  that  the  defendant  need 
not  do  so,  but  that  the  plaintiff  might  pat 
in  the  defendant's  letter  to  explain  the  letter 
of  the  plaintiff,  which  had  been  already  put 
in,  or  might  observe  on  its  non-production. 
De  Medina  v.  Otoen,  3  Car.  &  K.  72. 


LAW  RELATING  TO  TREATING. 

Mr.  Warren,  in  his  valuable  Treatise 
on  Parliamentary  Electioa  Law,  recently 
published,  thus  writes  on  the  subject  of 
treating: — 

"Treating,  the  cognate  offence  to  brihcry, 
remains  to  be  considered ;  and,  at  the  outset, 
it  is  to  be  observed  that  this  branch  of  corrupc 
practices  at  elections  is  excluded  from  the 
Statute  passed  at  the  close  of  the  kte  Parlia- 
ment, and  explained  in  the  preceding  chapter. 
When  the  Bill  was  taken  up  to  the  House  of 
Lords,  the  sixth  section,  in  defining  the  suh- 
jects  of  the  Commissioners'  inquiries,  contained 
the  words,  *  or  whether  any  commt  practic^ 
by  way  of  treating,  has  been  carried  on  at  sa<4 
election.'  Those  words,  however,  were  stma 
out  by  the  Lords,  and  the  omission  was  sub- 
sequently assented  to,  though  inth  some  re- 
luctance, by  the  Commons." 

The  learned  author  gives  the  following  m 
the  substence  of  the  22nd  section  of  the  5 
&  6  Vict.  c.  102.  :— 

*'  If  any  member  or  candidate,  diwctly  or 
indirectly,  by  himself,— or  by,  or  with,  wy 
other  person,— or  in  any  maniier,— gf«8  ^ 
provides,— or  knowingly  allows  to  be  giv«n  ^ 
provided, — ^wholly,  or  partly,  at  his  expenw;— 
or  pays,  wholly  or  in  part,  any  expenses  ffl- 
currea  for  any  meat,  drink,  entertainment,  <» 
provision,  to  or  for  any  person,  at  any  ^*"**'\ 

Either  dbpork,  during,  or  xftbr  aay  «w^ 
election ;  —  for  the  purposb  of  co^ 

RUPTLY   INPLURNCINO   SUch  V'^^^^t 

any  other  |?er*mi,— or  for  th»  purpose  « 
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CORRUPTLY    REWARDING    BUcll    Of    any 

Other  person,— for  havinif  yvven,  or  re- 
frained from  giving  his  vote,  at  any  such 
election,— 
He  will  bo  incapable  of  being  blrcted  or  of 
SITTING  in   Parliament  for  the  place  where 

such    TREATING    tOok     place,     DURING     THE 

PARLIAMENT  for  which    such  election  was 
nolden. 

"The  essence  of  the  offence  thus  defined  in 
such  exact  and  comprehensive  terms,  consists 
in  the  corrupt  purpose :  that  of  corruptly  influ- 
encinpr,  or  rewarding.  And  it  is  necessary  to 
observe  further,  that  'by  making  it  an  ingre- 
dient in  the  offence,  that  the  prohibited  treat- 
ing shall  be  *  wholly  or  partly  at  the  expense 
of  the  candidate/  all  treating  by  relations,  po- 
litical friends,  or  clubs,  is  at  once  excluded* 
liie  treating,  also,  must  be  traced  to  the  can- 
didate or  his  agents  :  and  several  committees 
nave  insisted  as  proof  that  such  treating  was 
going  forward,  not  merely  with  his  knowledge, 
out  at  his  desire  and  charge.  Corruption,  and 
agency,  being  thus  the  essential  ingredients  of 
the  offence,  and  of  the  proof,— it  would  seem, 
that  a  candidate  cannot  be  committed  by  rea- 
sonable and  innocent  bond  fide  refreshments 
and  entertainments  provided  for  voters,  by 
others  than  himself  or  his  agents :  he  and  they 
being  disconnected  with  it,  and  in  no  way  con- 
tributing towards  payment  for  it.  Were  it, 
indeed,  to  be  otherwise,  no  one  would  dare 
ever  to  become  a  candidate ;  for  his  return 
would  be  at  anj  moment  at  the  mercy  of 
iriendly  indiecretiOD  on  the  part  of  others,  who 
were  acting  entirely  independently  of  him,  and 
of  their  own  mere  good  will." 

Mr.  Warren  refers  to  the  Wigan  case. 
Ban.  &  Aast.  788,  tried  after  the  4  &  5 
Vict.  c.  57,  and  5  &  6  Vict,  c  102.  as  af- 
fording sofne  idea  of  the  disposition  of 
Election  Committees  in  reference  to  such 
matters : — 

"  Without  having  any  formal  committee,  the 
members  of  the  political  party  which  supported 
the  candidate,  met  at  their  usual  place  of  re- 
port, a  news-room  in  an  inn.  It  was  there 
agreed  that  each  ward  should  be  canvassed  by 
residents  in  it;  and  that  breakfasts  should  be 
provided  in  each  ward,  for  those  who  had  pro- 
mised, or  for  any  likely  to  promise,  their  votes. 
Some  of  these  breakfasts  were  ordered  and 
pwd  for  by  such  resident  ward  canvassers; 
Jjwcrs,  bjr  persons  frequenting  the  news-room, 
rhe  steward  and  solicitor  of  the  sitting  mem- 
ber's father  frequented  the  news-room  during 
the  eanvass;  often  accompanied  the  sitting 
™^*«r  OB  his  canvassing ;  and  respectively 
ordered  and  paid  for  conveyances  to  bring 
voters  to  the  poll.  Many  electk>n  expenses 
were  charged  by  the  landlord  of  the  inn  to 
™c  « oommittee,'  and  persons  frequenting  the 
n«w-room.  During  the  polling,  refreshmento 
^w  supplied  from  the  inn  to  voters;  and 
•bout  twenty  dined  there  after  the  poU  was 
clOMd,    The  expense  of  this  was  paid  by  the 


steward  of  the  sitting  member's  father;  who 
was  also  present  at  the  drinking  at  other  '  onen 
houses'  m  the  place.  The  sitting  member 
himself  was  staying  at  his  father's  house,  near 
Wigan,  during  the  election ;  came  to  Wigan 
almost  every  day  during  the  canvassing ;  and 
at  the  election  addressed  the  people  from  the 
news-room  in  the  inn.  These  facts  were  hefd 
not  to  invalidate  the  return  of  the  sitting  mem- 
ber, who  was  declared  duly  elected." 

And  in  concluding  this  part  of  his  work* 
the  author  observes  that, — 

"  Cases  of  this  description,  however,  may  be 
said  to  lie  on  the  dividing  line  between  legality 
and  illegality,  or  so  very  near  to  it,  as  to  oc- 
casion lively  anxiety  to  candidates  and  their 
friends  long  after  their  election  is  over,  and 
until  the  critical  day  for  challenging  it  is 
pissed.  It  will  be  well  for  them,  however,  be- 
fore entering  into  the  excitement  and  hubbub 
of  the  contest,  to  ascertain  as  clearly  as  pos- 
sible the  state  of  the  law  with  regard  to  treat- 
ing ;  for  it  is  possible  that  men  of  high  honour, 
and  who  would  scorn  to  resort  to  undue  means 
to  influence  voters,  may  nevertheless,  by  one 
or  two  little  acts  of  inadvertence,  either  by 
themselves  or  zealous  but  inexperienced  friends, 
bring  themselves  unconsciously  within  the  cate- 
gory of  treating,  and  have  afterwards  the  bitter 
mortification  of  being  ousted  from  a  well-won 
seat." 
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[Concluded  from  p.  401.] 
The  Chairmany  in  responding  to  the  toast, 
said,  his  friend,  Mr.  Bramwell,  had  known 
him  so  long,  and  had  always  behaved  to  him 
with  such  friendship  and  marked  kindness, 
that  he  might  be  allowed  to  say  that  he  attri- 
buted almost  entirely  to  his  partiality  the  kind 
expressions  which  he  had  used  towards  him  on 
this  occasion.  His  powerful  talents,  his  prac- 
tised habit  of  even  presenting  a  bad  cause  in  a 
good  light,  had  rendered  hun  more  than  a 
NiH  Prius  advocate.  He  was  fully  conscious 
that  he  was  wholly  undeserving  of  the  kind 
encomiums  he  had  passed  upon  him.  To 
those  present,  in  many  respects,  was  justly  to 
be  attributed  the  success  which  had  attended 
his  career,  and  on  that  ground,  although  he 
was  undeserving  in  others  he  was  worthy  of 
their  confidence.  It  was  to  him  a  source  of 
great  satisfaction  to  see  so  large  and  respect* 
able  an  assemblage  of  his  old  friends  upon 
that  occasion.  He  took  their  attendance  as  a 
compliment.  He  assured  them  he  .  should 
contmue  to  look  forward  to  their  success  with 
feelings  of  great  anxiety,  and  should  he  be 
enabled  hereafter  to  have  the  honour  of  attend* 
ing  them  upon  these  anniversiiry  festivals,  he 
should  not  tail  to  assist  with  his  presence  this 
most  meritorious  Societv.  He  could  not  re- 
sume his  seat  without  uoing  himself  the  plea- 
sure  of  announcing  to  them  that  that  sincere 
friend  of  the  Profession,  Mr.  Justice  Coleridge^ 


iSO 


UmUd  Law  Clerks'  SodHy. 


deeply  regretted  his  inability  from  ill  health  to 
attend  that  meeting,  but  at  the  same  time  had 
most  kindly  consented  to  preside  at  their  next 
meeting.  Thanking  them  sincerely  for  the 
compliment  they  had  paid  him,  he  begged 
leave  to  return  them  his  sincere  thanks  and  to 
drink  their  healths. 

Mr.  Welsby  then  rose  and  said,  he  consi- 
dered it  the  highest  honour  to  be  permitted  to 
propose  to  them  the  toast  he  was  about  to  sub- 
mit for  their  acceptance— the  health  of  the 
Right  ^Honourable  Sir  John  Patteson.  The 
interesting  and  touching  address  which  they 
had  heard  from  him  to  day  would  have  con- 
vinced them  that  he  retained  possession  of  his 
intellectual  faculties  in  all  their  vigour,  and  his 
moral  excellencies  in  all  their  full  develop- 
ment. It  would  be  perfectly  unnecessary  m 
him  to  intrude  upon  them  with  any  observa- 
tions respecting  the  character  of  that  Right 
Honourable  Gentleman.  In  honour,  abihty, 
and  integrity,  he  regarded  Sir  John  Patteson 
as  a  model  English  Judge.  It  was  a  grievous 
thing  to  think  that  this  country  had  been  de- 
prived of  the  services  of  so  eminent  a  man  by  a 
mere  bodily  infirmity,  while  his  mental  powers 
remain  perfectly  unimpaired.  He  begged  to 
call  upon  them  to  drink,  with  all  the  honours, 
the  health  of  the  Right  Hon.  Sir  J.  Patteson. 

Sir  John  Patteson  in  returning  thanks  said. 
It  was  most  gratifying  to  him  that  his  health 
should  individually  be  drunk.  His  friend,  Mr. 
Welsby,  had  been  kind  enough  to  make  some 
rery  flattering  remarks  with  respect  to  his  con- 
duct i^ilst  upon  the  Bench.  Now,  it  was  a  very 
satisfactory  tning  for  a  Judge  to  conduct  him- 
self on  the  Bench,  so  as  to  obtain  the  good- 
will of  those  not  only  attending  the  Court  but 
who  had  known  him  otherwise.  He  became  a 
Judge  very  early  in  his  professional  life.  He 
had  not  been  nine  vears  at  the  Bar  and  was  only 
40  years  of  age :  tnerefore  he  never  had  had  an 
opportunity  of  leading  at  Nisi  Prius,  or  showing 
whether  he  could  do  anything  of  that  sort.  He 
sever  had  that  opportunity,  otherwise  he  was 

fuite  sure  he  should  have  ^ed  in  it  altogether. 
lis  course  in  the  Profession  was  that  of  Cham- 
ber counsel,  drawing  pleadings  laboriously  at 
Chambers,  arguing  special  demurrers,  and 
things  of  that  kind.  He  did  not  think  he  ever 
led  a  cause  in  his  life  that  was  not  an  unde- 
fended one,  except  once,  where  he  had  all  the 
Bar  of  the  day  laughing  at  him,  on  account  of 
his  being  put  into  that  peculiar  situation.  He 
should  have  been  obliged,  in  the  course  of 
things,  to  have  either  xSktn  or  endeavoured  to 
take  the  lead,  or  else  to  forfeit  his  rank,  sink 
down,  and  get  nothing  at  alL  How  that  might 
have  been  it  was  entirely  impossible  for  him  to 
say,  as  the  opportunity  was  never  afforded  him. 
He  was  taken  away  rather  too  soon  to  be 
tested,  because  nine  years  in  the  Profession  as 
a  barrister  is  not  quite  long  enough  to  place  a 
raan  in  a  leading  position.  The  honour  of  the 
Bench  was  offered  him,  and  he  did  not  like  to 
refuse  it ;  for  it  was  an  object  of  high  and 
laudable  ambition  to  a  lawyer,  affording  him, 
moreover,  a  certainty  in  case  aay  event  should 


befal  him,  disabling  him  from  followiog  his 
Profession.  It  had  pleased  Providenc^  indeed, 
that  such  an  event  should  occur  to  him.  He 
was  afraid  he  might  have  adhered  to  this  Pro- 
fession longer  than  he  ought  to  have  done,  b 
was  very  difficult  for  a  man  to  judge  when  ha 
faculties  were  impaired — he  did  not  mean  hii 
general  faculties,  but  his  sense  and  power  of 
hearing,  when  he  cannot  do  his  duty  fully  and 
properly  without  the  administration  of  jiisdce 
being  put  in  peril.  He  could  not  heir  wit- 
nesses, and  he  could  not  hear  counsel  some- 
times. His  friend,  Mr.  Bramwell,  he  could 
always  hear,  and  his  friend  Mr.  Welsby ;  and 
as  for  the  Lord  Chief  Justice,  he  heard  eveiy 
word  that  he  said.  Even  in  Westminster  Hall 
there  were  certain  persons  who  had  not  tbe 
power  of  throwing  out  their  voices,  and  that- 
fore  he  lost  a  certain  portion  of  their  argo- 
mente.  Still  he  did  not  know  that  that  woold 
have  been  enough  to  have  induced  him  to  re> 
tire,  for  he  knew  what  they  ought  to  have  said. 
and  therefore  might  have  judged  of  what  they 
did  say.  But  the  difficulty  of  hearing  Ae 
witnesses  perpetually  harassed  and  grieved 
him.  Sometimes  he  thought  they  were  con. 
tumacious,  and  would  not  speak  out,  which  he 
was  afraid  betrayed  him  occassionally  into  a 
little  temper.  At  length  he  could  bear  it  no 
longer,  but  was  obliged  to  retire.  He  was  very 
sorry  it  had  happened.  He  was  greatly  obliged 
to  them  for  the  way  in  which  they  had  received 
his  health.  He  took  it  as  another  mark  of  that 
friendship  which  had  subsisted  between  them 
for  years,  and  of  the  kindness  he  had  erer  re- 
ceived from  them,  particularly  from  the  Lord 
Chief  Justice  and  the  Attornej-Genend,  whoee 
speech  on  the  occasion  of  his  (Sir  John  Pat- 
teson's)  retiring  from  the  Bench,  bad  made  a 
deep  impression  upon  his  mind — an  impreatun 
which  will  remain  upon  it  to  his  dying-day* 
He  thanked  them  very  kindly  for  the  honour 
they  had  done  him. 

Mr.  Willcock,  Q.  C,  in  proposing  the  toast, 
"The  Bench,  the  Bar,  and  the  Profession," 
said,  that  as  one  who  had  always  taken  a  deep 
interest  in  the  welfare  of  the  Society,  it  had 
been  a  great  source  of  gratification  to  him  that 
they  had  never  wanted  the  presence  of  ss^ 
distinguished  member  of  the  Bench  as  duff 
Chairman.  On  the  present  occasion  they  ««|^ 
peculiariy  fortunate :  they  had  been  fiavovred 
with  one  of  the  most  distinguished  omamenti 
of  the  Bench  as  their  Chairman,  who  had  si- 
empliiied  to  them  all  the  advantage  of  *u^ 
with  all  the  feelings  of  a  generous  miod,  who 
had  contributed  roost  essentially  to  the  welive 
of  this  Society  and  encouraged  them  by  hu 
address  and  by  his  example.  Thejr  ''*•*• 
honoured  with  the  preaeaoe  of  a  retired  JwfP' 
a  gentlaman  who  <ud  honour  to  them  by^^ 
urcMuaity  he  had  displayed  and  the  ^>^^m00 
with  which  he  had  told  them  the  •^.*' 7* 
professional  life  and  the  manner  in  wbich  w 
bad  encouraged  every  one  who  hasni  hiffl  v 
cultivate  principle  and  honest  petiefsriigjg 
dustry.  There  was  not  one  preseat  wko  «•■* 
not  only  readily  join  in  the  eiprWM  «  s 
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fervent  hope  that  that  Right  Honourable  Gen« 
tleman  might  enjoy  in  his  retirement  that 
health  over  which  no  man  had  command,  bat 
that  be  might  be  able  to  possess  with  the  en- 
joyment of  health  all  that  comfort  which  might 
arise  from  a  consciousness  of  having  done  that 
which  was  right,  exemplifying  the  conecien- 
tbusness  of  his  principles  and  the  simplicity 
and  purity  of  his  life  and  manners.  He  was 
bappy  in  alluding  to  the  Bar,  which  was  one 
portion  of  the  toast  he  was  about  to  submit  to 
them.  They  had  that  day  had  the  assistance 
of  a  representative  from  a  collateral  Bar  (if  he 
might  use  such  a  phrase).  They  had  the  pre- 
sence amongst  them  of  her  Majesty's  Advocate, 
lo  him  they  had  not  only  an  excellent  repre- 
sentative of  the  Bar,  but  his  presence  was 
graced  by  the  splendour  of  his  donation. 
Tbey  had  not  only  present  to-day  Patrons  in 
great  number,  and  he  trusted  they  would  in- 
crease every  year,  but  he  was  happy  to  find 
that  the  Committee  had  been  enabled  to  an- 
nounce that  the  subscriptions  of  that  Anni- 
versary had  exceeded  those  of  any  former  year, 
amounting  to  450/.  and  upwards.  Mr.  Will- 
cock  said  his  pleasure  that  day  arose,  not  so 
much  from  the  augmented  amount  of  subscrip- 
tions, as  from  the  presence  of  two  such  dis- 
tingaished  members  of  the  Bench  as  thoae 
then  present,  and  other  Patrons  of  the  Society, 
as  affording  an  indication  of  its  general  pros, 
perity,  and  as  the  stamp  of  approval  which  it 
fixed  on  their  conduct.  In  proposing  the  toast, 
"The  Beach,  the  Bar,  and  tne  Profession," 
he  felt  that  its  aiost  important  part  was  the 
welfare  of  that  portion  of  the  Profession  which 
had  to  struggle  through  life  under  more  ardu- 
ous circumstances  than  those  of  the  other 
branches  of  the  Profession.  It  was  a  source 
of  the  greatest  delight  to  him  to  find  that  their 
Qoane  had  been  progressive  from  the  time 
vhen  he  first  came  amongst  them.  It  showed 
that  their  conduct,  which  originally  secured 
them  friends,  had  uniformly  tended  to  increase 
theiB.  It  showed  the  improvement  in  moral 
priaciple  which  the  Society  was  producing 
Wong  its  members.  He  felt  that  one  of  the 
greatest  advantages  of  the  Society  was,  that  by 
tttsndififf  its  influence  they  extended  its  num- 
bers, and  thus  promoted  the  moral  improve- 
ment and  the  comfort  and  happiness  of  the 
whole  body  of  Law  Clerks.  He  was  quite  sure 
sf  this,  that  in  proposing  the  toast  of  "  The 
Proliessioii,"  no  oae  of  the  distbguished  Gen- 
tlsBDSB  anmnd  biin  would  forget  that  branch 
of  it,  the  Law  Clerks;  indeed  forgetfulness 
vas  entirely  out  of  the  ouestion.  llie  Right 
HoBQurabk  Cbairmaa  ana  his  Bight  Honour- 
sbls  supporter  had  told  them  that  they  had 
alw^s  eBtertaiaed  the  highest  degree  of  con- 
fidenee  in  them ;  that  they  could  bear  test!- 
iBony  to  the  respectability  with  which  the 
aMmhera  of  the  Society  conducted  themselves; 
^  it  WIS  to  th«r  energy  and  toil  the  success- 
falhMrrislsr  was  indebted  for  his  fame,  and  to 
thfloi  Ike  Judge  laust  look  for  the  materials 
for  iasUy  deciding  a  case.  The  Bar  was  d«« 
pndeat  in  the  highest  diB^^ne  «poo  the  m* 


\  tegrity,  industry,. and  talent  of  those  who  cqd- 
:  stituted  the  members  of  the  Society. 

The  Queen's  Advocate  {Dr.  Harding),  in  re- 
turning thanks  for  the  last  toast,  said — The 
Chairman  had  imposed  upon  him  the  high  and 
distinguished  honour  of  returning  thanks  to 
I  the  meeting  for  the  toast  they  had  just  drunk, 
I "  The  Bench,  the  Bar,  and  the  Profession." 
In  pronouncing  those  three  words  in  that  as- 
sembly, the  first  question  that  occurred  was, 
what  would  become  of  the  Bench,  what  would 
become  of  the  Bar,  and  what  would  become  of 
I  the  Profession  without  the  Clerks  ?  He  could 
only  say  for  one,  that  he  had  three  respectable 
I  clerks  who  he  hoped  were  in  the  room  that 
I  evening,  and  if  in  the  course  of  next  year  there 
i  should  be  any  extraordinary  event,  he  charged 
:  them  to  remember  that  the  Queen's  Advocate 
and  his  clerks  dined  with  the  United  Law 
Clerk's  Society  at  Freemason's  Hall. — They 
were  threatened  mth  danger  from  opposite 
quarters.  Soine  people  supposed  that  the  Bar 
I  would  be  ruined  by  the  aiscovery  of  gold  in 
California  and  Australia.  He  must  say  that  in 
that  awful  state  of  society  which  that  gold  dis- 
I  covery  had  produced,  when  he  heard  of  a  Chief 
!  Justice  making  his  own  bed,  and  a  bishop 
blacking  his  own  shoes:  perhaps  nothing 
strikes  us  with  such  awe  or  gives  us  such  an 
idea  of  the  upturning  of  all  society  which  must 
occur  at  Sydney  or  Melbourne,  as  what  they 
would  possibly  do  without  the  clerks  who  are 
gjbne  to  "  the  diggings."  If,  which  God  for- 
bid, a  gold  mine  were  to  be  discovered  in 
Blackheath  or  Kensington  Gardens,  imagine 
what  would  be  the  state  of  the  law  here.  Why, 
the  prosperity  of  England  materially  depends 
on  the  condition  of  its  clerks.  But  he  had  no 
fears  of  any  such  discovery.  More  peril  per- 
haps was  to  be  apprehended  from  otner  quar- 
ters. With  the  notions  of  the  common  law 
improvement  which  prevail  in  some  quarters, 
there  is  a  probability,  as  our  American  friends 
say,  of  our  being  improved  off  the  face  of  God's 
earth.  He  trusted  these  reformers  would  not 
succeed  in  carrying  improvement  to  such  a 
pitch.  They  might,  however,  draw  some  com- 
fort from  what  had  taken  place  with  the  ami- 
able familv  of  Six  Clerks,  who  had  retired  with 
pensions  for  the  term  of  their  natural  lives  and 
'  seven  years  afterwards.  If  that  was  a  specimen 
of  what  the  United  Law  Clerks  can  accomplish 
for  themselves,  he  looked  upon  it  as  a  highly  en- 
couraging and  most  prosperous  omen.  He 
was  happy  to  find  that  the  subscriptions  of  the 
evening  nad  been  the  largest  of  any  preceding 
anniversary.  They  had  heard  from  the  Report 
how  much  money  had  been  contributed  bv  the 
Profession,  the  Bench,  the  Bar,  and  all  its 
branches^  even  his  own  collateral  branch,  al- 
though he  begged  to  say,  that  he  was  a  mem- 
ber of  both  branches  by  consanguinity.  He 
was  at  the  Comnaon  Law  Bar  long  before  he 
ever  dreamed  of  going  into  Doctors'  Commons. 
He  made  that  original  mistake,  but  he  set  it 
right  afterwards. 

*' Thebes  did  ay  green,  my  ttsknowa  youth  engage, 
Bnl  1  ohsse  Atbeas  in  s&y  riper  age.** 
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In  Doctors'  Commons  they  had  some  very 
creditable  specimens  of  clerks.  He  was  ac- 
quainted with  two  gentlemen,  one  occupying 
an  office  of  the  highest  trust,  and  he  was  happy 
to  say  very  well  paid  under  the  Crown ;  and 
another,  whom  he  was  proud  to  call  his  friend, 
who  was  very  near  the  topmost  branch  of  the 
Profession,  who  both  began  life  in  Doctors' 
Commons.  He  was  happy  to  say  that,  as  a 
representative  of  Doctors'  Commons,  he  was 
not  alone,  but  that  other  members  of  the  col- 
lateral branch  were  there.  In  this  double  ca- 
pacity, as  a  member  of  that  body,  as  well  as 
^  being  connected  with  the  common  law  in  for- 
mer years,  he  begged  to  return  there  thanks 
for  the  toast  which  they  had  so  cordially  drunk. 
Mr.  Henry  Home  proposed  the  health  of 
the  trustees.  The  Gentlemen  who  were  com- 
prised in  that  toast  had  from  the  very  earliest 
period  of  the  Society  taken  the  warmest  in- 
terest in  its  welfare  ;  they  were  Gentlemen, 
who,  if  they  might  not  be  called  its  founders, 
were  among  its  earliest  Patrons  and  supporters. 
Those  Gentlemen  continued  to  feel  the  same 
lively  interest  as  ever  in  the  Society,  and  not 
only  gave  it  their  countenance,  but  accepted 
the  responsibility  of  the  office  of  its  trustees. 
He  proposed  to  them  the  healths  of  Mr.  Foss 
and  Mr.  Bigg ;  the  former  of  those  Gentle- 
men, after  a  long  business  life  spent  in  the 
toils  of  his  Profession,  was  now  enjoying  the 
fruits  of  his  well-earned  exertions  in  retire- 
ment, but  was  so  far  mindful  of  their  interests 
and  attached  to  the  Profession,  that  in  his  re- 
tirement he  was  employing  himself  in  the 
literary  labour  of  writing  a  biography  of  our 
lawyers  and  the  early  history  of  our  Judges. 
Both  of  those  gentlemen  continued  to  express 
themselves  interested  in  the  welfare  of  the 
Society  of  which  thev  were  Patrons  and 
promoters.  Certainly  ne  might  say  that  no 
persons  more  than  themselves  knew  what  it 
was  to  appreciate  the  merits  and  services  of 
the  Law  Clerks.  Those  Gentlemen  knew  that 
to  the  Law  Clerk  Mras  confided  the  honour, 
reputation,  character,  and  happiness,  and  he 
might  say  liberty  of  their  clients,  and  those 
gentlemen  would  testify  that  that  confidence 
was  rarely  if  ever  abused.  Speaking  for  him- 
self, he  might  be  permitted  to  sav  that  it  was 
scarcely  possible  for  a  clerk  properly  to  perform 
his  arduous  and  responsible  duties,  unless  his 
mind  was  disembarrassed  from  that  painful  and 
distressing  reflection,  that  if  disease  should 
overtake  him  or  the  hand  of  death  strike  him 
down,  those  who  were  nearest  and  dearest  to 
him  would  be  subject  to  penury  and  privation. 
That  that  important  fact  was  in  the  contem- 
plation of  those  who  founded  this  Society  is 
perfectly  evident^  They  had  placed  this  So- 
ciety on  what  might  be  called  a  simple  well- 
settled  basis.  Its  scale  of  relief  and  ai^siirance 
as  a  friendly  Society  was  founded  upon  nice, 
iust,  and  accurate  calculations  on  the  one 
hand,  and  on  the  other  it  was  supported  by 
voluntary  benevolence  cheerfullv  and  willingly 
rendered.  That  benevolence,  he  took  the  li- 
berty to  repeat,  in  the  language  of  the  Lord 


Chief  Justice,  was  as  laudable  to  the  giTcr  as 
it  was  to  the  receiver.  It  evinced  on  the  put 
of  him  who  gave  a  just  and  proper  sense  of 
the  services  of  the  clerk  who  was  his  faithful, 
active,  and  sealous  coadjutor,  and  he  might 
say  his  friend ;  and,  on  the  other  band,  it  was 
calculated  to  inspire  that  clerk  with  a  desire  to 
perform  the  duties  of  his  situation  in  an  effi- 
cient manner,  and  afforded  the  best  possible 
stimulus  to  him  to  persevere  in  the  path  of 
integrity  and  good  conduct  he  had  hitherto 
pursued.  With  these  remarks  he  begged  to 
propose  to  them  the  health  of  "  The  1  nistees 
of  the  Society,  Mr.  Foss  and  Mr.  Bigg." 

Mr.  IV,  Ropers  said,  he  had  been  called 
upon  in  behalf  of  their  absent  friends,  the 
Trustees,  to  acknowledge  the  toast  just  dninL 
He  was  going  to  praise  his  friends,  but  he  was 
sure  that  any  meed  of  praise  from  him  was  un- 
necessary, still  it  would  be  ungrateful  in  him 
were  he  to  omit  it.  If  anything  were  required 
to  show  the  soundness  of  the  Society,  it  was 
the  fact  of  its  having  as  Trustees  two  sadi 
gentlemen  as  those  whose  names  had  been  in- 
troduced to  their  notice ;  men  who  had  realised 
their  position  of  honour  and  advantage  from 
the  Profession  to  which  they  all  belonged,  and 
for  the  success  of  which  they  must  all  be  so 
interested.  He  should  be  most  happy,  on  all 
occasions,  to  appear  for  his  excellent  friends 
who  were  not  there,  but  he  thought  he  should 
not  be  doing  any  more  than  his  dutvin  sayiog, 
that  unless  at  their  next  Annual  Meeting  thej 
appeared  here  themselves,  they  must  show 
good  cause  for  their  absence.  He  was  an 
old-fashioned  fellow,  and  he  liked  practical 
remarks ;  he  wished  to  impress  upon  the  gen- 
tlemen here  the  importance  of  going  them- 
selves, and  seeing  how  this  Society  worked; 
he  was  afraid  many  had  not  followed  out  th^ 
suggestion,  but  he  had  been  himself  and  had 
been  delighted  with  the  care  intelligence  and 
activity  with  which  the  afllairs  of  the  Society 
were  carried  on.  Last  year,  they  had  the 
honour  of  being  presided  over  by  a  distin- 
guished Equity  Judge,  and  were  honoured 
with  the  presence  of  Uie  other  Equity  Judges 
and  of  several  members  of  the  Equity  Bv. 
This  year  they  have  had  the  honour  of  a  splen- 
did phalanx  of  the  Common  Law  Judges  and 
Bar.  Next  year,  he  trusted,  they  would  follow 
out  an  old  practical  suggestion,  and  let  them 
have  an  amalgamation  of  both  Common  Law 
and  Equity,  he  was  sure  he  should  only  ex- 
press the  feelings  of  the  Meeting  when  ^^,^^ 
that  they  hoped  most  sincerely  that  the  higblT 
respected  and  highly  popular  Jtidge  who  had 
now  retired  from  the  Bench  which  1?«  ^JJJ 
long  graced  would  gratify  his  friends^ 
coming  among  them  as  long  as  he  was  spared 
which  he  trusted  might  be  many  many  y«wto 
come.  The  Right  Honourable  Gentlemao,  bir 
John  Patteson,  most  kindly  sa^ s,  it  would  give 
him  great  pleasure  to  come,  if  even  h^  w^ 
obliged  to  come  up  from  Dewhsbire  on  por- 
pose.  He  hop^  sdso  that  their  «>l»ttfai 
kinsman,  the  Clueen's  Advocate,  would  nndit 
convenient  to  come  .^gl^Pr   7^^  W*"^  *"°^ 
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valuable  suffgestions  made  last  year  hy  the 
Lord  Chief  Justice  Bruce,  he  hoped  every  one 
of  the  gentlemen  he  had  mentioned  would 
consider  it  a  duty  to  be  present  on  the  next 
occasion.  He  knew  a  gentleman  who  for 
sixty  years  was  never  absent  from  the  anniver- 
sary of  a  great  benevolent  Society,  he  hoped 
this  Society  would  hereafter  number  among  its 
friends  those  "grave  and  reverend  Judges/' 
those  "grave  and  pensive  Scijeants,"  those 
"gay  Proctors,"  andf  those  "intelligent,  active, 
and  thriving  Attorneys,"  to  whom  the  Right 
Honourable  Judge  who  presided  last  year 
referred,  and  if  these  unite  with  the  mem- 
bers of  the  Society  whose  excellent  quali- 
ties and  useful  examples  had  been  eo  well 
dilated  upon,  nothmg  remained  for  the  So- 
ciety but  prosperity.  That  this  might  be 
the  case,  he  was  sure  was  the  wish  of  eveir 
person  there.  Having  taken  that  old  Irish 
mode  of  going  out  of  his  way,  he  then  re- 
tamed  to  the  record,  and  to  such  a  record  as 
he  was  sure  it  would  always  be  great  gratifi- 
cation for  him  to  respond  to,  he  begged  to 
return  them  thanks  on  behalif  of  his  absent 
friends  whose  healths  thev  had  drunk. 

Mr.  Davidson  proposed  the  last  toast  of  the 
cvening^He  said  that  the  Profession  of  the 
law  was  no  doubt  a  noble  Profession,  especially 
if  you  had  plenty  of  practice— he  firmly  be- 
lieved, at  all  eveats  he  said  this  seriously,  that 
that  was  one  of  the  most  useful  societies  that 
was  ever  established.  But  his  object  in  risuig 
then  was  to  propose  that  which  had  been  the 
theme,  the  pnde,  and  admiration  of  all  Profes- 
sions, and  of  all  societies,  and  of  all  nations, 
and  of  all  ages,  "The  Ladies;"  he  believed  if 
there  was  any  Profession  which,  rather  than 
another,  it  wag  essential  that  every  follower 
of  it  should  have  the  advantage  of  domestic 
hliss,  it  was  the  Profession  of  the  Law,  that 
vhen  the  man  who  follows  it  goes  home,  he 
should  find  some  one  to  cheer  him  in  his  course 
and  solace  him  after  his  labours.  He  certainly 
vas  at  a  loss  to  conjecture,  why  he  above  all 
men  should  have  been  selected  for  this  distinc- 
tion, the  distinction  of  proposing  this  toast,  not 
being  a  united  clerk,  nor  in  any  sense  a  ladies' 
man,  unless  it  be  that  he  had  the  misfortune  of 
being  an  old  bachelor,  and  their  worthy  secre- 
tary thought  that  he  might  turn  this  inutiie 
%nttm  to  some  account,  by  showing  him  up  as 
an  aged  monster  of  celibacy,  to  warn  and  dis- 
courage all  others  against  the  miseries  of  single 
ttnblessedness.  Certainly,  if  the  absence  of  do- 
mestic comfort  might  be  supposed  to  qualify 
a  man  for  the  honour  of  proposmg  such  a  toast, 
he  mwht  say,  by  sad  experience,  that  he  felt 
Ratified,  and  that  he  was  as  well  qualified  for 
the  honour  as  any  man  living.  If  by  any 
chance  it  should  happen  that  he  should  find 
himself  at  home  with  a  Dad  headache,  there  was 
no  one  there  to  make  tea  for  him,  and  with  her 
lajr  hand  to  jpour  it  out  in  the  large  cup.  If 
yth  good  friends,  after  enjoying  so  excefient  a 
oinncr  and  such  delightfhl  society  as  that,  he 
•hould  go  home  with  the  heartache,  he  must 
sleep  upon  it  as  well  ma  he  could,  and  peiiiaps 


wake  up  no  better  next  morning.  But  it  would 
tend  to  no  good  for  him  to  occupy  their  time 
with  vain  repiningft  and  unavailmg  regrets,  it 
was  obviously  too  late  for  him  to  look  forward, 
arid  it  was  useless  to  look  back,  but  still  he 
might  in  his  generation  be  of  some  use.  Might 
he  venture  to  ofiTer  a  few  words  of  advice  to  the 
rising  generation  ?  he  begged  to  say  to  them> 
do  not  waste  your  youth — uke  time  by  the 
love-lock— -do  not  postpone  your  happiness  till 
the  morrow,  or  you  may  be  a  day  after  the  fair, 
and  rue  it  for  the  rest  of  your  lives. 


NEW  ORDERS  IN  CHANCERY. 


PATMBKT  OF   FSE8  BY   STAMPS. 

7th  September,  1852. 
In  the  matter  of  the  Suitors  qf  the  High  Court 
of  Chancery. 

I,  the  Right  Honourable  Edward  Burten- 
shaw.  Lord  St.  Leonards,  Lord  High  Chancel- 
lor of  Great  Britain,  do  hereby,  in  pursuance 
of  an  Act  of  Parliament  passed  in  the  16th 
year  of  the  reign  of  her  present  Majesty,  in- 
tituled "  An  Act  for  the  relief  of  the  Suitors  of 
the  High  Court  of  Chancery,"  order  that  certain 
fees  payable  in  relation  to  proceedings  in  the 
Court  of  Chancery  shall,  on  and  from  the  28th 
day  of  October  next  and  thenceforth,  bo  col- 
lected by  means  of  stamps  to  be  provided  and 
used  as  by  the  said  Act  is  directed,  and  that 
the  stamps  for  denoting  the  payment  of  the  said 
fees  shall  be  of  the  amounts  set  forth  in  the 
Schedule  hereto  annexed.  And  I  do  further 
direct,  that  this  Order  be  communicated  to  the 
Comnaissioners  of  Inland  Revenue,  so  as  that 
the  said  Commissioners  may  give  the  necessary 
directions  for  carrying  the  same  into  eflPect  as 
is  provided  by  the  said  Act.  And  1  do  fur- 
ther direct,  that  the  said  Commissioners  of 
Inland  Revenue  shall,  once  in  every  month, 
cause  to  be  paid  into  the  Bank  of  England  to 
the  credit  of  the  Accountant-General  of  the 
Court  of  Chancery,  to  be  placed  to  the  account 
there  intituled  "The  Suitors'  Fee  Fund  Ac- 
count," such  sums  of  money  as  may  have  been 
received  by  them  for  the  stamps  hereinbefore 
mentioned,  after  deducting  the  costs,  charges, 
and  expenses  incurred  by  them,  or  by  their  di- 
rection, in  carrying  such  order  into  effect,  and 
all  sums  of  monev  repaid  on  allowance  for 
spoiled  stamps,  ana  that  notice  of  each  such 
paynaent  8ball>  at  the  time  of  making  the  same, 
be  given  by  the  Commissioners  of  Inland  Re- 
venue to  the  Accountant-General  of  the  Court 
of  Chancery,  who  shall  certify  the  amount  of 
such  payment  to  the  Court.  And  let  this  Order 
be  drawn  up  and  entered  by  the  Registrar  of 
the  said  Court. 

(Signed)    St.  Lbonardb,  C. 

Schedule. 

One  penny;  four  pence;  sis  pence;  one 
shilling;  one  shilling  and  six  pence;  two 
shillings;  three  shillii^ ;  four  amUings;  five 
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Bhillingtj  ten  shillings;  one  pound;  two 
pounds;  three  pounds;  four  pounds;  five 
pounds ;  ten  pounds. 


TRANSPBR    OF    CAUSR8     FROM     THB     LATR 
▼ICE-CHANCEIiLOR  PARKBR. 

2Bth  August,  1852. 

Whereas  the  Vice-Chancellor  Sir  James 
Parker  hath  departed  this  life.  And  whereas 
it  is  necessary  to  make  immediate  provision  for 
the  hearing  of  any  urgent  applications  in  the 
causes  and  matters  which  at  the  time  of  the 
death  of  the  said  late  Vice-Chancellor  were  at- 
tached to  the  Court  of  the  said  late  Vice-Chan- 
cellor :  Now,  I,  the  Right  Honourable  Edward 
Burtenshaw,  Lord  St.  Leonardo,  Lord  High 
Chancellor  of  Great  Britain,  do  hereby  order 
and  direct  that  applications  in  any  causes  or 
matters  attached  to  the  Court  of  the  said  late 
Vice43hancellor  Sir  James  Parker  may,  until 
his  successor  shall  be  appointed^  be  heard  and 
disposed  of  by  the  Right  Honourable  the  Vice- 
Chancellor  Sir  George  James  Turner,  or  the 
Honourable  the  Vice-Chancellor  Sir  Richard 
Torin  Kindersley,  in  the  same  manner  in  all 
respects  as  if  such  causes  and  matters  had  been 
Ofiginally  attached  to  the  Court  of  the  Vice- 


Chancellor  Sir  George  James  Tomer,  or  to 
the  Court  of  the  Vice-Chancellor  Sir  Ricbard 
Torin  Kindersley :  Provided  always,  that  whea 
such  successor  shall  be  appointed,  any  deem 
or  order  made  by  either  of  the  said  Vice-Qiwi- 
cellors  in  pursuance  of  this  Order  shall,  in  all 
future  proceedings  in  the  cause  or  matter  be 
deemea  to  be  the  decree  or  order  of  such  sik- 
cessQT  19.  all  respects. 

■ '  (Signed)    St.  Leonards,  C. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From   Aug.  24/A,  to  Sept.   I7th,  1852,  hoik 
inclusive,  with  dates  when  gasetted. 

Bendle,  Robert,  Joseph  Bendle,  and  Thoma 
Wright,  Caiiisle,  Attorneys  and  Solicitou. 
Sept.  14. 

Dunster,  William  Hilliard,  and  Auguito» 
Booker,  3,  Henrietta  Street,  Cavendish  Sqow, 
Attorneys  and  Solicitors.     Sept.  7. 

Parker,  William  Broome,  and  Isaac  Hall, 
Manchester,  Attorneys  and  Solicitors.  Sept  7. 

Savery,  Charles,  Edward  Clark,  James 
Flower  Fussell,  and  Foskett  Savery,  Bristol, 
Attorneys  and  Solicitors,  (so  far  as  regards  the 
said  Foskett  Savery).    Aug.  31. 


RECENT    DECISIONS    IN  THE  SUPERIOR    COURTS. 

AND     SHORT   NOTK8   OF     CA8SS* 


Garden  v.  Ingram.    July  27,  1863. 

MORTOAGOR  AND  M ORTOAOBB.  —  RBCEIPT 
FOR  AMOUNT  OF  POLICY  OP  IN8URANCB. 
— CLAIM. 

Held,  dismissing  with  costs  an  appeal  from 
Vice-ChanceUor  Knight  Bruce,    that   the 
mortgagor  of  premises  which  had  been  burnt 
down,  was  bound  to  join  in  a  recent  for  the 
amount  of  the  policy  of  insurance,  and,  on 
his  refusal,  an  order  was  made  on  him  to 
join  in  such  receipt,  upon  the  claim  of  the 
mortgagee. 
This  claim  was  filed  hj  the  mortgagee,  to 
compel  the  mortgagor  of  a  house,  which  had 
been  destroyed  by  fire,  to  join  in  the  receipt 
for  the  amount  insured.    It  appeared  the  de- 
fendant paid  the  premiums  and  bad  expended 
money  on  the  premises  since  the  fire.    The 
Vice-chancellor  Knight  Bruce  having  made 
the  order  as  asked,  this  appeal  was  presentexl. 
Terrell  in  support ;  Rogers,  eonti^ 
The  Lard  Chancellor  said,  that  the  mort- 
gagor insured  for  the  benefit  of  the  mortgagee, 
and  he  was  therefore  compellable  to  concur  in  a 
receipt  for  the  amount  of  the  policy,  and  he 
could  not  object  on  the  ground  of  his  haWng 
laid  out  money  since  the  fire,  as  the  rebuilding 
was  for  hU  benefit.    The  appeal  would  there- 
on  be  dinuaaed  with  eoeta. 


HOiM  3ttttiwl. 

In  re  Birmingham,  Oxford,  Beadiag,  end  Brigh' 
ton  Railway  Company,  exparte  Than ;  !■ 
re  Same,  exparte  Onions,    Aug.  5, 1852. 

WINDING-UP   ACT. — CONTRIBUTORIB8,  U8T 
OF. — COSTS. 

Where  nones  had  been  placed  on  the  Httff 
contribntories  in  aeoordanee  with  UpfiU'i 
case,  ^H.efL.  674,  held,  that  they  wen 
entitled  to  move  to  have  their  name$  wUk- 
drawn,  and  to  have  their  costs  patdtrnt  ^ 
the  estate,  upon  the  ooermUng  dedsifmv 
the  House  of  Lords,  in  Bright «.  Uattoo, 
ante,  p.  264. 

This  was  a  motion  to  remove  the  names  of 
Mr.  Thorn  and  Mr.  Onions  from  the  list  of  cob- 
tributories  to  the  above  company,  on  which  thejr 
bad  been  placed  in  accordance  with  the  deci- 
sion in  UpfilTs  case,  2  H.  of  L.  674,  upon  the 
overruling  case  of  the  House  of  Lords  of 
Brwht  V.  Hutton,  ante,  p.  264. 

Daniel  in  support,  asked  that  the  costs  of 
the  application  might  come  out  of  the  estate. 

Roxburgh  for  the  oflBdal  managers,  contii 
as  to  costs. 

The  Lords  Justices  said,  the  appKcants  wfije 
entitled  to  have  their  names  removed  from  tac 
list,  and  to  have  their  costs  out  of  Ae  estatj^ 
and  the  official  manager^  of  companies  shoolo 
look  through  their  lists  and  remove  or  pre 
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notice  of  nmo? ing  tlie  namet  of  personfl  who ' 
were  no  longer  Hable  under  the  decision  of 
Brigki  v.  Hutiom. 

fSLMiUt  Hi  t^t  3ftoIU. 
Wiimm  y,  Eden,    July  9,  13,  13,  1S53. 

WILL. — CONRTRUCTIOK. — DBVI8B. — LBASB- 
HOLDS. 

A  testator  devised  all  and  singular  his  manors, 
lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes,  and  hereditaments 
at  A.,  and  all  other  his  real  estates  in  the 
county  and  elsewhere  in  Great  Britain,  and 
all  his  estate  and  interest  therein :   Held, 
confirming  the  certificate  of  the  Courts  of 
Qaeen's  Bench  and  Exchequer,  that  under 
the  1   Vict,  c,  26,  s.  26,  the  leasehold  pro- 
perty passed  under  the  devise. 
The  testator.  Sir  Robert  Johnson  Eden»  by 
his  will,  derieed  all  and  singular  hie  manors, 
lordships,    rectories,    advowsons,    messoages, 
lands,  tenements,  tithes,  and  hereditaments, 
ntuate  near  Windlestone,  in  the  county  of 
Durham,  St.  Helen's,  Auckland,  and  Bishop 
Aockland,  and  at  Brignal,  Yorkshire,  and  all 
other  his  real  estates  in  the  said  counties  of 
Durham    and    Yorkshire,    and  elsewhere    in 
Great  Britain,  and  all  his  estate  and  interest 
therein. 

An  issue  havinpi^  been  directed  by  the  late 
Master  of  the  Rolls  to  the  Court  of  Exchequer, 
who  certified  that  the  leasehold  estate  passed 
under  the  devise,  and  on  a  reference  to  the 
Court  of  Queen's  Bench  that  certificate  had 
been  confirmed.  The  matter  now  came  on 
upon  the  equity  reser\'ed  and  costs. 

Bknsley  and  Giffard  for  the  plaintiff,  Malins 
and  Dumergue  for  the  defendant ;  Roupell,  A* 
Palmer,  Welford,  and  Dickenson  for  other 
parties. 

The  Master  of  the  Rolls  held,  that  the  lease- 
holds passed  under  the  devise  according  to 
«;  26  of  the  1  Vict.  c.  26,  and  affirmed  the  cer- 
tificates of  the  Courts  of  Queen's  Bench  and 
Exchequer  accordingly — the  costs  of  all  parties 
to  come  out  of  the  estate. 


Tidd  V.  Lister.    June  25,  1852. 

MABRIBD  WOMAN. —  TNBOLVBNT  HUSBAND. 
— IQUITY  TO  8BTTLBMBNT. — RBDUCTION 
INTO  POS8B88ION. 

Certain  property  which  had  been  Itft  to  E.  T., 
for  life,  had  been  assigned  for  valuable 
consideration  by  her  husband,  who  after' 
wards  became  insolvent,  A  receiver  was 
appointed  of  the  property,  who  was  directed 
to  apply  the  money  to  be  received  f m  pay- 
ment  of  the  husband*s  incumbrances :  Held, 
that  the  husband  had  reduced  the  property 
i^to  possession,  and  that  the  wife,  who  mt- 
vtoecf  Am,  was  not  entitled  to  maintenance 
out  of  the  property  upon  being  left  desti- 
tute, nor  to  a  sum  in  the  receiver's  hands  at 
the  husband*s  death. 


Elizabbth  Tidd  was  entitled  to  a  life  in- 
terest in  certain  property  under  a  testator's  will, 
and  had  married  Mr.  Udd,  who  assigned  his 
interest  in  his  wife's  property  for  value,  and  af- 
terwards became  insolvent.  It  appeared  that 
a  suit  had  been  instituted  to  aaminister  the 
property,  and  a  receiver  appointed  to  apply  the 
money  to  be  received  in  payment  of  the  hus- 
band's incumbrances.  Tne  wife,  having  been 
left  destitute,  presented  a  petition,  claiming  to 
be  entitled  to  maintenance  out  of  the  properQr 
as  against  the  assignee,  but  it  was  directed  to 
stand  over  to  the  hearing  of  the  cause.  The 
husband  then  died,  and  the  wife  again  peti- 
tioned, and  claimed  by  survivorship  a  sum  re- 
maining in  the  receivers  hands. 

Cur,  ad.  vult. 

The  Vice- Chancellor  said,  that  the  appoint- 
ment of  the  receiver  with  a  direction  to  apply 
the  money  in  bis  hands  to  the  payment  of  the 
husband's  incumbrances  amounted  to  a  re- 
duction into  possession,  and  that  the  petition 
must  therefore  be  dismissed. 


Torrington  v.  Bowman.    August  4,  1852. 

WILL. — CONSTRUCTION. — "RBAL  BPPBCT9." 
EST  AT  B    IN    FEB. 

A  testator  gave  all  the  residue  of  his  effects, 
either  real  or  personal,  to  his  daughters, 
share  and  share  alike;  and  he  also  gave 
aU  his  lands  in  the  county  of  K.  and  else- 
where, with    all    his  personal  estate,  to 
trustees  in  trust  for  the  purposes  of  his 
wUl :  Held,  Oft  special  case  under  the  13  Sf 
14  Fict,  c.  35,  that  the  daughters  took  an 
equitable,  and  the  trustees  a  legal,  estate  in 
fee, 
Richard  Sbk,  by  his  will,  dated  in  July, 
1795,  after  directing  the  payment  of  certain 
pecuniary  legacies,  gave  all  the  residue  of  his 
eflfects,  either  real  or  personal,  to  his  daughters, 
Elizabeth  and  Catherine,  share  and  share  alike ; 
and  in  a  subsequent  clause,  he  gave  all  his 
lands  in  the  county  of  Kent  and  elsewhere, 
with  all    his    personal    estate,  to   the   three 
trustees  therein  named,  their  heirs  and  as- 
signs, in  trust  for  the  purposes  of 'his  will. 

This  was  a  special  case  under  the  13  &  14 
Vict.  c.  35,  upon  the  construction  of  the  will. 

Bacon  and  Pownall  for  the  plaintiffs;  MaUns 
and  9V.  D,  Lewis  for  the  defendant. 

Knight  v.  Selby,  3  Scott,  N.  R.,  409:  Chal- 
lenger v.  Sheppard,  8  T.  R.  597 ;  Jackson  v, 
Hogan,  Cowp.  299 :  3  Bro.  P.  C.  389 ;  Doe 
dem.  Haw  v.  Earles,  15  M.  &  W.  450,  were 
cited. 

The  Viee^Chaneellor  held,  that  the  daughters 
took  the  equitable,  and  the  trustees  the  legal, 
estate  in  fee. 


Cflurt  nC  Catntnon  pir»r. 

Dalton  V.  Midland  Counties  Railway  Company. 
June  12,  1852. 
intbrplbadbb. 
Certain   stock  in  a  railway  company  was 
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tranrferred  to  the  plaint\f,  and  the  same 
stock  was  efisrwards  tran^erred  to  another 
person,  but  it  was  aUeged  by  means  of  a 
forged  signature  of  the  plaintiff's  name.    A 
rule  obtained  by  the  company  for  an  inter- 
pleader, and  to  stay  an  action  to  recover 
the  amount  of  dividend  on  the  stock,  was 
discharged. 
This  was  a  rule  nisi  obtained  on  June  8  latt« 
for  an  interpleader  and  to  stay  the  proceedings 
in  the  action  brought  by  the  plaintiff  againat 
the  ^/endanta,  to  recover  the  amount  of  divi- 
dends due  on  stock  in  their  company.    It  ap- 
peared that  400/.  consolidated  stock  had  been 
transferred  to  the  plaintiff  on  April  30^  1850» 


and  that  in  August  following  a  transfer  of  the 
same  stock  was  made  to  a  Mr.  EstUttg/on  the 
signature  of  the  plaintiff,  which  was,  hovever, 
allied  to  be  a  forgery. 

fvordswwth  for  the  phuntiflr,  and  Gnai  for 
Mr.  EstHogf  showed  cause  against  the  role, 
dtiog  James  t.  Priickard,  7  m.  &  W.  216; 
Tbnier  V.  Biayor  qf  Kendal,  13  M.  &  W.  171. 

Bovill  for  the  company,  in  support. 

The  Court  said,  that  the  company  did  aot 
stand  in  the  position  of  an  uninterested  party, 
and  that  the  case  was  not  withm  the  loter* 
pleader  Act,  and  the  role  was  accordingly  dis- 
charged. 


ANALYTICAL   DIGEST  OF   CASES, 

RSFORTKD  IN  ALL  THK  COURTS. 


0ottrti(  of  Squitfi. 

J[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17. 

Hottfe  of  Lords:  Appeals,  p.  38. 
Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  165. 

Lunacy,  p.  186. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  203. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  286,  306, 
825. 

Law  of  Wills,  346,  367,  386,  406.] 

LAW  OF  HUSBAND  AND  WIFE. 

ADMINISTRATOR    OF    DECEA8BO    WIFE. 

Suit  against  trustee  of  stock  belonging  to  wife. 
— Legatees, — A  married  woman  invested  a  sum 
of  525/.  stock,  but  of  moneys  which  she  had  as 
pin-money  to  her  separate  use,  in  the  names  of 
trustees,  in  confidence  that  the  fund  should  be 
held  by  them  in  trust  for  such  persons  as  she 
should  direct  or  appoint.  She  afterwards  made 
a  wiU,  giving  the  interest  of  the  money  she  had 
in  the  stocks  to  her  servant  maid  for  life,  and 
afterwards  to  the  poor  of  certain  parishes.  The 
wife  having  died,  administration  with  the  will 
of  his  deceased  wife  annexed  was  granted  to 
her  husband.  To  a  bill  filed  by  the  husband 
alone,  as  such  administrator,  agunst  the  sur- 
viving trustee  of  the  stock,  the  defendant,  by 
her  answer,  suggested  that  the  legatees  under 
the  will  were  necessary  parties ;  but  the  Court, 
without  requiring  the  legatees  to  be  parties  to 
the  suit,  ordered  payment  of  the  stock  to  the 
plaintiff,  with  costs.  Musters  v.  Wright,  2  De 
G.  &  S.  777. 

ANTB^NUPTIAL  SRTTLRMBMT. 

"Shall  become  enHtledr^Dses  not  include 
present  property.'^  A.  covenant  in  an  ante* 
nuptial  settlement,  that  all  the  personal  estate 


"to  which  the  wife  shall  become  entitled" 
should  be  subject  to  the  trosta  of  the  lettle- 
ment:  Held,  not  to  extend  to  propeitf  to 
which.  Without  the  knowledge  of  the  intended 
husband  or  the  trustees,  she  was  then  abso- 
lutely and  immediately  entitled.  Otter  v.  Md- 
vill,  2  De  G.  &  S.  257. 

ANTICIPATION    DURING   COVERTURE. 

Power  to  charge  for  portions. — Under  a 
power  to  charge  an  estate  with  a  sum  not  ex- 
ceeding 1,000^.,  for  the  portion  or  portions  of 
a  younger  child  or  younger  children,  the  donee 
of  the  power  appointed  the  1,000/.  to  a  married 
daughter  for  her  separate  use,  with  a  restraint 
upon  anticipation  during  the  coverture:  and  it 
was  held,  that  the  interest  of  the  appointee 
might  lawfully  be  so  restricted  bv  the  terms  of 
the  appointment.  Dickinson  v.  idort,  8  Hare, 
178. 

APPOINTMENT. 

In  execution  of  power.-^Absence  qf  reference. 
—Stock,  over  which  the  testatrix  had  a  povff 
of  appointment,  held  to  be  described  and  ap- 
pointed by  a  wHl,  in  which  the  power  was  not 
expressly  referred  to. 

On  a  question,  whether  a  power  has  b^ 
executed  oy  a  will,  evidence  of  the  state  of  tbe 
property  is  admissible,  so  far  as  it  is  material 
to  the  question,  whether  a  particular  P'^^^ 
such  propertv  is  or  is  not  described  by  the 
will ;  but,  unless  the  circumstances  of  the  pro- 
perty, when  known,  are  found  to  exclude  the 
primary  and  strict  sense  of  the  worda  which 
the  testator  has  used,  such  strict  sense  must 
be  adhered  to ;  and  the  mere  probabilitjr,  how- 
ever strong,  that  the  words  were  used  m  a  se- 
condary sense,  does  not  authorise  the  Court  ao 
to  construe  them.  , 

A  disposition  of  trust  funds,  ovrt*  which  ttoc 
testatrix  had  a  general  power  of  appMn^^^' 
not ptinuing the  forouditiea  pK^ribsdm^ 
power,  held  to  be,  neveitheleaa,  a  go<^  "r 

§  ointment  in  favour  of  a  dsariq^-'  ^5?   ' 
oyer,  7  Bare,  377  5  J«««»  ^-  *"*'  ^^:  ^' 
Cases dted in  the  ju^mentv  Kaimoekt.HoitoB. 
r  Yea.  390 ;  Poooek  v.  filsbop  of  hnooln.  3 
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B.  &  B.  27 ;  T>oe  d.  Oxenden  ▼.  Cbicbeiter,  4 
Dow^.  65;  Piggot  ▼.  Peorice,  Prac  ia  Ch. 
471 ;  Comjns,  250. 

CH08B   IN   ACTION. 

1.  CoMfiM/  to  setik.^Er  a  marriage  settle- 
ment, it  was  earpresaed  to  be  agreed  between 
the  parties  thereto,  and  the  husband  covenanted, 
that  if  any  personal  property  should,  during  co- 
verture, come  to  or  vest  in  the  wife,  or  in  him  in 
her  right*  the  same  should  be  transferred,  by 
all  proper  parties,  upon  the  trusts  of  the  settle* 
meat  The  wife  became  entitled  to  a  rever- 
sionary interest  in  a  chose  im  action,  which  did 
not  faU  into  possession  until  after  the  death  of 
the  husband :  Held,  that  the  wife  was  bound  to 
setUe  it.    Butcher  v.  Butcher,  14  Beav.  222. 

2.  Marriage  ar/ic/e«.— A  lady  married  before 
she  attained  21,  and  by  her  marriage  articles, 
she  and  her  husband  covenanted  to  assign  a 
trust  fund,  in  which  she  had  a  reversionarv  in- 
terest, to  trustees,  in  trust  for  her  and  her  nus- 
band  and  the  children  of  their  marriage.  A 
bill,  for  a  specific  performance  of  the  articles, 
filed  by  the  children  against  their  father  and 
mother,  after  the  mother's  interest  had  become 
an  interest  in  possession,  but  whilst  the  fund 
remained  outstanding,  was  dismissed.  Barton 
V.  Barton,  16  Sim.  552. 

3.  Beduction  into  possession. — Settlement. — 
A  female  infant  being  entitled,  under  a  will,  to 
1|000/.,  and  to  the  reversion  of  2,000/.,  expect- 
ant on  her  father's  death,  covenanted  with  the 
trustees  of  her  marriage-articles,  to  do  all  ne- 
cessary acts,  when  she  should  atuin  21,  for 
vesting  those  sums  in  the  trustees,  upon  the 
trust  of  the  articles.  Shortly  before  the  infant 
attuned  21/ the  executors  of  the  will,  without 
any  direction  from  her  or  her  husband,  trans- 
ferred a  sum  of  stock  in  which  the  1,000/.  had 
been  invested,  to  the  trustees  of  the  articles. 
Afterwards  the  husband  died,  leaving  his  wife 
and  her  father  surviving. 

Held,  that  the  transfer  to  the  trustees,  was  a 
reduction  into  possession,  and,  therefore,  that 
the  1,000/.  was  bound  by  the  articles :  but  that 
the  wife  was  entitled,  by  survivorship,  to  the 
2,000/.,  subject  to  her  father's  life  interest. 
Cwingham  v.  Antrohus,  16  Sim.  436. 

CLANDB8T1NV   M ARRIAGV. 

Description  of  wife  by  maiden  name. — In  a 
hill,  purporting  to  be  exhibited  by  an  infant 
plaintiff  by  her  next  friend,  she  was  described 
hy  her  maiden  name,  but  waif,  it  fact,  clan- 
destinely married.  The  Court  refused,  on  mo- 
tion made  on  behalf  of  the  husband  (a  defend- 
ant), to  have  the  bill  taken  oflf  the  file.  Wor- 
thorn  V.  Pemberton  j  Newenham  v.  Pemberton, 
1  De  G.  &  S.  644. 

C0N8BNT   OP  WIFJB. 

1*  7b  pari  with  reversionary  ta/ersff.— The 
^"^^^  cannot  take  the  consent  of  the  wife  to 
PJrt  wiikher  reversionary  interest.  Osbom  ▼• 
^9rgm,  9  Haw,  434. 

2.  Ibpartmiik  mmwionary  iniermt.-^Fime 
«/aw,— The  consent  of  the  wife,  taken  in  a 
^art  of  Equity  to  part  with  her  interest  in 
property  about  to  be  distributed,  is  not  anak>- 


gous  to  a  fine  at  law  with  respect  to  real  estate* 
Osbom  v.  Morgan^  9  Hare,  435. 

COVENANT. 

7b  settle  equal  share  of  covenantor's  estate  on 
daughter. — ^A  father,  upon  the  marriage  of  his 
daughter,  covenanted  with  the  husband,  his 
executors,  &c.,  by  deed  or  will,  to  give,  leave, 
and  bequeath  unto  his  (the  covenantor's) 
daughter  an  equal  share  with  his  other  chil- 
dren of  all  the  real  and  personal  estate  of 
which  he  should  die  seised  or  possessed.  The 
daughter  died  in  the  lifetime  of  the  father,  and 
the  father,  having  made  soxne  disposition  of 
property  in  favour  of  a  son  in  his  lifetime^  by 
nis  will  devised  and  bequeathed  his  real  and 
personal  estate  for  the  benefit  of  his  widow  and 
surviving  daughters :  Held,  by  the  Court  of 
Common  Pleas,  and  by  this  Court  concurring 
in  the  certificate,  that  the  husband  and  cove-, 
nantee  had  not,  under  the  circumstances,  any 

?^ood  cause  of  action  against  the  executor  of  the 
ather;  and  that,  if  the  father  had  died  pos- 
sessed of  no  personal  estate,  the  husband  could 
not  have  recovered  any  substantial  damages  in 
such  action.  Jones  v.  How,  7  Hare,  267. 
Case  cited  in  the  judgment;  Laughter's  case, 
5  Rep.  SI. 

BLECTION. 

Conversion.  ^-^  Articles  on  marriage.  —  By  a 
marriage  settlement,  dated  21st  September, 
1778,  on  the  marriage  of  William,  afterwards 
E^rl  Harcourt,  32,000/.  was  directed  to  be  in- 
vested in  land  which  was  to  be  conveyed  to  the 
use  of  the  husband  for  life ;  to  the  use  that  the 
wife  might  receive  a  jointure  of  300/.  a  year ; 
to  the  use  of  trustees  for  a  term  to  secure  the 
jointure,  and  to  raise  5,000/.  for  the  wife  after 
the  husband's  death ;  to  the  use  of  trustees  for 
another  term,  to  raise  portions  for  the  children 
of  the  marriage,  and  to  the  use  of  the  husband's 
right  heirs.  Tliere  never  was  any  issue  of  the 
marriage.  The  trustees  invested  20,000/.  of 
the  32,000/.  on  mortgage,^  and  the  rest  in  the 
funds.  In  1823,  the  husband  made  a  state- 
ment of  Ms  personal  property,  in  which  he 
included  both  the  mortgage-money  and  the 
stock.  In  1823,  he  and  the  mortgagee 
and  one  of  the  trustees  executed  a  deed 
by  which  the  mortgage-money,  as  well  as  the 
interest  of  it  was  treated  as  payable  to  him, 
his  executors  or  administrators,  and  by  which 
he  covenanted  that  the  principal  should  not 
be  called  in  for  five  years  by  him,  his ' 
executors  or  administrators,  or  by  the  trus« 
tees,  in  case  the  interest  should  be  regu- 
larly paid.  Afterwards,  in  the  same  year,  he 
made  his  will,  by  which  he  made  a  provision 
for  his  wife  (which  she  accepted)  in  satisfaction 
of  the  provision  made  for  her  by  the  settle- 
ment :  and  devised  all  his  real  estates  to  trus- 
tees, in  trust,  to  convey  them  to  certain  of  his 
relations  for  their  lives,  successively  with  re- 
mainders to  their  first  and  other  sons  in  tail 
male,  and,  ultimately,  to  his  own  right  heirs  : 
and  he  gave  60,000^.  to  the  same  trustees,  and 
directed  them  to  invest  it  in  land,  and  to  settle 
the  land  in  the  same  manner  as  he  had  directed 
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bis  resk  estates  to  be  settled.  He  died  in  1830. 
Held,  that  he  had  elected  to  treat  and  had 
treated,  the  32,000/.  as  part  of  his  personal  es- 
tate, and  that  it  remained  personalty  at  his 
death.    Harctnart  v.  Seymtmr,  2  Sim.  N.  S.  12. 

KOUITY  TO    SBTTLVMBNT. 

1 .  Necessities  of  wife  and  children.  —The  rule 
of  the  Ck)art  of  Equity  which  entitles  a  married 
woman  to  a  settlement  out  of  her  ecjuitable  in- 
terest, is  not  limited  by  the  necessities  of  her- 
self and  children.  Carter  y.  Taggart,  5  De  G. 
&  S.  49. 

2.  Bight  of  children  to,  where  mother  died 
b^ore  answer. — ^The  children  of  a  married  wo- 
maUf  a  defendant  in  a  suit  for  the  administra- 
tion of  an  estate  in  which  she  was  interested, 
are  not  entitled  to  a  settlement  out  of  their  mo- 
ther's share  of  the  fund  which  is  recovered  in 
the  cause  after  her  death,  although  the  mother 
died  without  putting  in  her  answer  in  :he  cause, 
and  therefore,  wi&out  any  opportunity  of 
claiming  her  equity  to  a  settlement.  Baker  y. 
Bagldon,  8  Hare,  210. 

Cases  cited  in  thejud^eot:  Steinmetz  v.  Hal- 
tbin.  1  Gl.  &.  Jam.  61.  66;  Lloyd  y.  WilUams, 
1  Madd.  450 ;  De  la  Garde  r.  Lempriere,  6 
Bear.  344. 

3.  Beversionary  interest.  —  The  obligation 
imposed  upon  a  husband,  suing  for  the  pro- 
perty of  his  wife,  of  doing  equity  by  making  a 
settlement,  is  not  enforc^  by  the  Court  upon 
the  bill  being  filed,  nor  upon  the  decree  being 
made,  where  the  interest  is  in  reversion  (for  the 
Court  only  deals  with  the  interest  in  posses- 
sion) ;  but  the  obligation  is  enforced  when  the 
property  comes  to  be  distributed.  Osbom  y. 
Morgan,  9  Hare,  432. 

Cases  cited  in  the  judgment  :  WooHands  t. 
Crowcher,  12  Ves.  174;  Pickard  v.  Roberts,  S 
Madd.  384. 

4.  How  exercised. ^The  wife's  equity  for  a 
settlement  does  not  depend  on  any  right  of 


husband  during  her  life,  or  until  further  order. 
Some  time  afterwards,  the  husband  deserted  his 
wife,  and  became  bankrupt,  haying  previoDsly 
possessed  himself  of  2,000/.,  to  which  she  wu 
absolutely  entitled. 

The  Court  ordered  two-thirds  of  the  dih- 
dends  to  be  paid  to  the  the  wife,  and  the  other 
third  to  the  husband's  assignees.  VangkoM  r. 
Buck,  1  Sim.  N.  S.  284. 

3.  Attachment. — Contempt. ~ Attachmeot  for 
want  of  answer  ordered,  exparte,  against  a/eiK 
covert,  who  had  appeared  and  was  at  liberty  to 
answer  separate  from  her  husband.  Taylor  r. 
Taylor,  12  Beav.  271. 

FRAUD   ON    MARRIAGE   CONTRACT. 

Evidence  of  engagement  to  marry  precedhf 
contract. — Notice  to  husband  of  marriage.^O:i 
the  I6th  of  May,  1846,  a  widow  made  an  im- 
provident settlement  of  a  large  portion  of  her 
property,  and  married  on  on  the  15th  of  Octo- 
ber, fc^owing.  The  husband  and  wife  filed  a 
bill  praying  that  the  deed  might  be  set  aside  is 
a  fraud  on  the  marital  right.  Semble,  that  the 
Court  would  have  given  relief,  notwithstanding 
the  wife  was  a  co-plaintiflTi  if  an  engagement  to 
marry  preceding  tne  transaction,  and  a  sabse- 
qaent  marriage  without  notice  to  the  hosba&d, 
were  proved ;  and  the  Court  offered  the  plaio- 
tiff  an  issue  to  try  the  fact.  Griggs  v.  StapUt, 
2  De  G.  &  S.  572. 

INSOLySNT. 

Settlement  of  aU  future  property. —Settkmat 
on  marriage.— Articles  were  executed  previous 
to  a  marriage,  by  which  the  husband  and  wife 
agreed,  that  all  propert]^,  estate  and  effects  to 
which  the  husband  or  wife  might  thereafter  be- 
come entitled,  should  be  settled  to  such  ases 
as  the  wife  should  appoint ;  and,  in  defaalt,  od 
trusts  for  the  husband,  wife,  and  children.  At 
the  time,  neither  husband  nor  wife  had  any 
property,— the  husband  was  insolvent,  and 
soon  after  the  marriage  took  the  benefit  of  the 
property  in  her,  but  rests  on  the  control  which  \  Insolvent  Act.  Property  subsequently  de- 
the  Courts  of  Equity  exercise  over  property  I  scended  on  him :  Held,  as  against  his  assi^j- 
falling  under  their  dominion.  Osbom  v.  Mor-  :  nees,  that  it  was  bound  by  the  articles.  Hardeij 
gan,  9  Hare,  432.  ;  y.  Green,  12  Beav.  182. 

5.  To  what  attaches. — ^The  right  to  a  settle- ;  ^aoi'tai   vr^uT 

ment  IS  an  obligation  which  the  Court  fastens, '      ,     «  ...        .     .  *  •     ^     j  ^f^nntai 

not  upon  the  property,  but  upon  the  right  to  |    .  \^  ^^^([^»'  f ««  «o/  '^^  fi^^^^.fj^^;^ 

receive  it.     Osbom  v.  Morgan,  9  Hare,  432.        "^*^-^\h«7  ^  husband,  before  his  E^arM^ 

^     '  '  had  sufficiently  early  nouce  that  it  was  intendea 

FEME  COVERT.  |  ^^  ^^^^^  ^^^  ^^y^  ^f  the  intended  wife's  pro- 

1 ,  Domiciled  in  Scotland,  entitled  to  produce 
of  real  estate, — Order  for  conveyance  to  husband 
in  fee. — A  feme  covert,  domiciled  with  her  hus- 
band in  Scotland,  was  entitled  to  the  produce 
of  a  real  estate  in  England  directed  to  be  sold. 
Upon  proof  that,  by  the  law  of  her  domicile, 
her  personal  estate  vested  absolutely  in  the 
husband,  and  that  she  had  no  equity  to  a  set- 
tlement, the  estate,  being  unsold,  was  directed 
to  be  conveyed  to  the  husband  in  fee.  Hitch- 
cock V.  Clendinen,  12  Beav.  534. 

2.  Payment  of  two-thirds  of  income  to,  where 
husband  bankrupt.  —  The  dividends  of  stock 
standing  in  the  Accountant- General's  name,  to 
which  a  woman  was  entitled  for  life  at  the  time 
of  her  marriage,  were  ordered  to  be  paid  to  her 


perty,  and  nothing  passed  to  justify  a  beliei.on 
the  husband's  part,  that,  at  the  ume  of  jbe 
marriage,  no  such  settlement  had  been  made: 
Held,  that  the  husband  was  not  entitled  tosei 
aside  a  settlement,  which  it  appeared  had  been 
made  before  the  marriage,  although  be  was  no 
party  to  it,  and  was  not  proved  to  have  been 
actually  cognizant  to  any  settlement  having 
been  made.  Wrigley  v.  Swainson,  3  De  u. 
S.  458  ;  Same  v.  Wrigley,  ib.  ,, 

2.  A  Court  of  Equity  wdl  not  l^tl  itseua^ 
an  instrument  to  enable  a  hu»hand  to  acqo" 
a  right  in  his  wife's  property,  which  he  bw  « 
means  of  acquiring  at  law.    Oshone  v.  ^ 
gan,  9  Hare,  435. 

f  7b  be  continued.] 
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SUMMARY  OF  ALTERATIONS  IN 
CHANCERY  PRACTICE. 

On  the  passing  of  the  three  New  Chan- 
ceiy  Acts,  we  took  occasion  to  notice  the 
general  alterations  which  they  effected,  hoth 
m  the  jurisdiction  and  in  the  course  of  pro- 
ceeding, in  the  Courts  of  Equity .1  It  may 
now  be  useful  to  state  some  of  the  principal 
details,— as  well  for  the  information  of  the 
Practitioner  as  the  Student.  We  had  in- 
tended to  arrange  the  changes  which  have 
taken  pUu5e  under  the  heads, — 1st,  of  pro- 
ceedings which  hare  been  abolished;  2nd, 
of  the  alterations  in  the  practice  ;  and  3rd, 
of  the  new  jurisdiction  and  course  of  pro- 
ceeding directed  by  the  Acts  ;  but  we  find 
that  these  several  branches  are  so  blended 
together  that  it  would  be  difficulty  and  per- 
haps not  advantageous,  to  separate  them. 
Our  materials,  therefore,  will  be  arranged 
^  the  usual  order  of  a  suit  in  Chancery, 
^  we  commence  with  the  subject  of 
j'wties,"  in  which  great  improvement  has 
"«»  effected,  and  the  power  to  administer 
estates  summarily. 

I.  Op  Parties  to  Suits. 
No  objection  can  be  taken  for  want  of 
parties  in  the  cases  to  which  the  following 
Hues  extend : — 

1.  In  suits  by  residuary  legatee  or  next 
of  km. 

2.  In  suits  for  legacies  charged  upon  a 
Pj'^on  interested  in  proceeds  of  real  estate 
01  a  deceased  person. 

3*  In  suits  by  a  residuary  devisee  or  heir. 

4.  In  suits  by  cestui  que  trust  under  deed. 

5.  In  suits  for  protection  of  property 
pending  litigation,  and  for  waste. 

0.  By  an  executor,  administrator,  or  trus- 
tee, for  adminbtering  an  estate  or  executory 


7.  Power  ^ven  to  Court  in  the  abote 
cases  to  require  other  persons  to  be  made 
parties,  and  to  deal  with  the  conduct  of  a 
suit  and  costs. 

8.  In  the  above  cases  notice  of  decree  to 
be  served  on  all  persons  now  necessary 
parties. 

9:  Provides  for  the  representation  of  per- 
sons beneficially  interested  in  real  estate  by 
trustees  (15  &  16  Vict.  c.  86,  s.  42).* 

The  Court  may  also  proceed  in  any  suit, 
where  there  is  no  representative  of  a  de* 
ceased  person  interested,  without  such  re» 
presentative,  or  may  appoint  one ;  s.  44. 

The  suit  cannot  be  dismissed  for  misjoinder 
of  plaintiffs,  but  the  Court  may  modify  its 
decree ;  s.  49. 

Summary  administration  of  personal  e«- 
tate,^A  creditor  or  legatee  may,  without 
bill,  summon  an  administrator  to  show 
cause  at  Chambers  why  an  order  for  the 
administration  of  the  personal  estate  of  the 
deceased  should  not  be  granted,  and  power 
is  given  to  the  Judge  to  order  the  admini« 
stration  of  such  estate;  s.  45.' 

Administration  of  real  estate. — ^A  credi- 
tor or  person  interested  may  also  obtain  an 
order  for  the  administration  of  the  real  estate 
I  of  a  deceased  person  where  it  is  vested  by 
I  devise  in  trustees  for  sale,  with  power  to 
I  give  receipts;  s.  47. 

II.  Of  Bills  and  Claims. 

Printing  bills  and  claims, — ^Engrossing 
bills  on  parchment  is  abolished,  and  a 
printed  hill  is  to  be  filed  instead  (15  &  16 
Vict.  c.  86,  s.  1). 

Writs  of  subpoena  and  summons  also  are 
abolished ;  s.  2. 

The  defendant  is  to  be  served  with  a 


Vol. 


*  See  pp.  229,  249,  269. 
XLiv.     No.  1,282. 


*  Settini^r  down  causes  on  an  objection  for 
want  of  parties  is  abolished ;  s.  43. 

*  Lm  p«fu/«M.-*Ihiplicate  of  summons  to  be 
filed  in  Record  Office;  s.  46. 

A  A 
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printed  bill  in  lien  of  the  writ  of  subpoena 
and  summons ;  s.  3. 

The  filing  and  serrice  of  a  printed  bill  or 
claim  is  to  have  the  same  effect  as  the  filing 
and  issuing  of  writs  of  subpoena  and  sum-' 
mons ;  s.  4 


motion,  to  direct  payment  of  costs  by  the 
party  introducing  impertinent  matter;  s.  17* 
Production  of  documents  by  de/endani 
may  be  ordered  without  answer ;  s.  18* 

Interrogatories  to  examine  the  pUnnt^t 
may  be  filed  by  defendant  without  answer, 

Mode  of  service. — A  printed  bill  is  to  be  ,  if  an  answer  is  not  required,  and  so  after 
serred  in  the  same  manner  as  the  subpoena  I  answer,  where  an  answer  is  required,  but 
ia  now  served  ;  s.  5.  the  defendant  may  exhibit  a  cross  bill  in- 

And  written  copies  of  bills  may  be  served  stead  of  filing  interrogatories ;  s.  19. 
in  cases  of  injunction,  ne  exeat  regno,  and  |      Production  of  documents  by  the  plaint  f 
appointment  of  ward  of  Court,  upon  the  may  be  ordered  upon  application  of  the  d^ 
plaintiff  undertaking  to  file  a  printed  copy  I  fendant  without  answering,  if  answer  not  re- 
in 14  days ;  s.  6.      .  quired ;  and  after  answering,  if  an  answer 

The  plaintiff  is  to  deliver  printed  copies  of!  is  required ;  s.  20. 
the  bill  or  claim  at  the  rate  prescribed  by       Taking  pleas,  ^c. — Commissions  to  take 
the  Lord  Chancellor ;  s.  7.  i  pleas,  answers,  disclaimers,  and  examinations, 

Jmendments, — The  provisions  as  to  filing,  |  within  the  jurisdiction,  abolished ;  s.  21. 
&c.,  prints  of  original  bills  are  also  extended       Administration  of  oaths  abroad* — Fless, 
to  amendments ;  with  a  proviso  as  to  amend- ;  answers,  &c.,  may  be  sworn  and  taken  in 
ing  the  printed  copy  by  written  alterations,  j  Scotland,  Ireland,  and  the  Channel  Islands, 

The  Lord  Chancellor  has  power  to  discon- !  &c.,  without  verifying  the  signature  of  the 
tinue  or  suspend  the  clauses  as  to  printing ;  |  person  administermg  the  oath ;  s.  22. 
s.  8.     And  to  revive  the  present  practice  as       Filing  pleas,  ^c, — Pleas,  answers,  &c.,  to 
to  filing  bills,  &c. ;  s,  9.  be  filed  without  oath  of  messenger ;  s.  25. 

Form  of  bills,  —  They  are  to  contain  DwmiwaZ  o/'ii//*.— A  defendant  not  re 
concise  narratives  of  material  facts,  divided  |  quired  to  answer,  and  not  answering,  maj 
into  numbered  paragraphs,  without  inter- 1  move  for  the  dismissal  of  a  bill  for  want  of 
rogatories;  s.  10.  | prosecution  ;  s.  27. 

Authority  tojile  bilL — The  person  whose 
name  is  used  as  next  friend  of  an  infant  or  I 
married  woman  must  sign  a  written  autho-  { 
rity;  s.  11. 

Abated  suits  and  supplemental  matter. — 
An  order  may  be  vomAq  which  shall  have  I 
the  sanie  effect  as  a  bill  of  revivor,  or  of; 


the  usual  supplemental  decree ;  s.  52* 

And  facts  occuring  after  the  commence- 
ment of  a  suit  may  be  introduced  as  amend- 
ments to  the  bill ;  s.  53. 

III.  Of  Answicrs. 

Interrogatories  may  be  filed  in  the  Record 
Office  by  the  plaintiff,  within  a  time  to  be 
prescribed;  s.  12. 

Defendants  may  answer  within  limited 
time,  though  not  required  so  to  do  by  plain- 
tiff, without  leave  ;  after  that  time  the  de- 
fendant must  have  leave ;  s.  13. 

The  defendants'  answer  may  contain  ma- 
terial statements,  besides  answers  to  interro- 
gatories ;  s.  14. 

Motion  for  a  decree, — The  plaintiff  mu^ , 
on  expiry  of  time  for  answering,  but  before 
replication,  move  for  decree  or  decretal 
order;  s.  15. 

The  Court  may  refuse  or  grant  such  mo- 
tion, or  make  an  order  for  further  prosecu- 
tion, and  as  to  costs ;  s.  16. 

Exceptions  for  impertinence. — These  are 
abolished,  with  a  proviso  for  the  Court,  upon 


IV.  Of  Replications. 

Issue  to  be  joined  by  filing  replication  as 
at  presentt  where  a  decree  is  not  moved  for; 
s.  26. 

V.  Of  Evidence. 

The  present  mode  of  examining  witness^, 
and  .the  practice  relating  thereto,  abolished. 
The  Court  may  order  particular  witnesses 
to  be  examined  as  now  practised  ;  s.  28. 

When  a  suit  by  bill  is  at  issue,  the  plain- 
tiff must  give  notice  to  the  defendant  of  his 
desire  that  evidence  be  adduced  orally  or 
by  affidavit ;  and  the  defendant  must  giw 
a  similar  notice  within  the  time  to  be  li- 
mited ;  s.  29. 

When  required,  evidence  shall  be  taken 
orally,  unless  the  Court  otherwise  order  m 
case  a  party  has  not  a  sufficient  interest;  s.30. 

Witnesses  to  be  examined  »nd  cross- 
examined  by  one  of  the  examiners  of  the 
Court  in  the  presence  of  the  parties,  ^heir 

cnnnfspl.  snliritni's,  pr  ngcjits  ;  §.  31.    ^  ^ 
Depositions  to  be  taken  down  in  writing 

and  read  over  to  the  witness,  who  shall  sign 

the  same  in  the  presence  of  parties,  and  if 

he  refuses  to  sign,  the  examiner  may  sign ; 

and  the  examiner  mav  state  special  matter; 

s.  32.  '    '^         '• 

If  parties  refuse  to  be  sworn,  or  io  answer  , 

any  lawful  question,  the  same  coarse  to 
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punned  as  is  now  adopted  upon  Tmtten  in- 
terrogatories before  examiners  ;  s.  33. 

The  original  depositions  to  be  transmitted 
to,  and  filed  in,  the  Record  Office  ;  s.  34. 

Commissions  for  examination  of  witnesses 
within  the  jurisdiction  of  the  Court  dis- 
pensed with ;  s.  35. 

Affidavits  as  to  particular  facts  or  circum- 
stances may  be  used  by  consent  or  by  leave 
of  the  Court;  s.  36. 

Form  of  o^rfanV*.— Affidavits  to  be  di- 
mded  into  numbered  paragraphs  ;  s.  37. 

Closing  the  evidence,  within  the  time  pre- 
scribed by  General  Order;  witnesses  by 
affidavit  to  be  subject  to  oral  cross-exami- 
nation and  re-examination ;  s.  38. 

Examination  be/ore  the  Court.  —  The 
Court  may  require  the  production  and  oral 
examination  of  any  witness  before  itself, 
and  determine  by  whom  the  costs  of  such 
examination  shall  be  paid  ;  s.  39. 

Any  party  in  a  cause  may  by  subpoena 
require  the  attendance  of  any  witness  be- 
fore an  examiner,  upon  claims,  motions,  pe- 
titions, or  other  proceedings,  in  like  man- 
ner as  with  a  view  to  a  hearing ;  s.  40. 

Evidence  after  hearing, — ^To  be  taken  in 
the  same  manner  as  before  the  hearins: ;  s. 
41.  * 

VI,   Special    Jurisdiction    op   the 
Court. 

Declaratory  decree. — No  suit  to  be  ob- 
jected to  because  only  a  declaratory  decree 
or  order  is  sought  for ;  s.  50. 

Partial  reliefs.  — The  Court  may  decide 
between  some  of  the  parties  without  making 
others  interested  in  the  property  parties  to 
the  suit,  and  without  requiring  all  the  trusts 
to  be  executed  under  the  direction  of  the 
Court;  s.  51. 

Sale  of  real  estate. — The  Court  may 
order  real  estate  to  be  sold  at  any  time  after 
the  institution  of  the  suit ;  s.  55. 

Before  sale  of  the  estate,  an  abstract  of 
title  to  be  laid  before  conveyancing  counsel, 
in  order  that  directions  may  be  given  as  to 
conditions  of  sale  ;  s.  56. 
^^ome  of 'property  the  subject  of  suit. — 
The  Court  may  allow  to  parties  part  or  the 
whole  of  the  annual  income  of  property  the 
subject  of  the  suit,  at  any  time  after  the 
commencement  thereof;  s.  57. 

Foreclosure. — llie  Court  may  direct  the 
sale  of  mortgaged  property,  instead  of  a 
foreclosure ;  s.  48. 

Injunctions. — ^Thc  practice  as  to  injunc- 
tions to  stay  proceedings  at  law  to  be  as- 
«milated  to  the  practice  as  to  special  injunc- 
^0M;8.  58. 

The  answer  of  the  defendant  on  motions 
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respecting  injunctions  and  receivers  to  be 
regarded  as  an  affidavit ;  s.  59. 

Corrections  of  erroneous  proceedings. — 
In  case  the  directions  as  to  the  practice  and 
course  of  proceeding,  are  not  followed,  the 
Court  may  order  proceedings  to  be  rectified 
and  payment  of  costs ;  s.  60. 

Questions  of  law. — ^The  Court  of  Chan- 
cery not  to  send  cases  for  the  opinion  of 
Courts  of  Common  Law,  but  to  decide  the 
questions;  s.  61. 

^  And  the  Court  may  determine  the  legal 
title  of  party  seeking  relief,  without  requir- 
ing the  parties  to  proceed  at  law ;  s.  62. 

Retiring  Lord  Chancellor  may  deliver  a 
written  judgment  within  six  weeks.  15&16 
Vict.  c.  80 ;  s.  60. 

y II.  Judges  at  Chambers  and  remain- 
ing Mabtsrs. 

Abolition  of  the  office  of  Master. — Office 
of  Master  in  Ordinary  in  Chancery  abo- 
lished, except  as  to  the  execution  of  certain 
duties.  15  &  16  Vict.  c.  80  ;  s.  1. 

Two  Masters  in  Ordinary  released  from 
their  duties  on  first  day  of  Michaelmas 
Term,  1852,  and  the  other  Masters  to  be 
released  at  the  discretion  of  the  Lord  Chan- 
cellor, with  a  proviso  as  to  matters  depend- 
ing before  the  Masters  now  released ;  s.  3. 

Powers  for  winding  up  causes  and  mat- 
ters before  the  Masters. — Power  to  the 
Masters  to  summon  parties,  or  their  solid- 
tors,  and  to  settle  ana  wind  up  proceedings 
before  them  ;  s.  7. 

Power  to  the  Court  upon  the  Master's 
report  or  certificate  to  make  order  for  pro- 
secution or  final  disposal  of  any  suit  or 
matter,  and  for  payment  of  costs ;  s.  8. 

The  solicitor  to  suitors'  fee  fund,  on  the 
neglect  of  parties,  directed  to  bring  the 
Master's  report  before  the  Court  and  his 
costs  provided  for ;  s.  9. 

Duties  of  remaining  Masters. — ^No  freak 
references  to  Masters,  except  in  cases  al- 
ready before  them,  and  in  matters  under 
Winding-up  Acts,  until  all  the  Masters  are 
released ;  those  remaining  shall  prosecute 
all  the  business  depending  ;  s.  10. 

Sittings  of  the  Judges  at  Chambers.'^ 
Power  to  the  Master  of  the  Rolls  and  the 
Vice-Chancellors  to  sit  at  Chambers  for  the 
despatch  of  business  ;  s*  11. 

Jurisdiction.  —  Judges  to  have  the  same 
power  and  jurisdiction  at  Chambers  as  in 
open  Court.  - 

Orders  made  in  Chambers  to  be  ordina- 
rily drawn  up  by  Judges'  chief  clerks,  but 
Judges  may  direct  them  to  be  drawn  up  by 
the  registrars,  and  may  require  their  attend- 
ance at  Chambers  for  the  purpose ;  s.  14* 

A  A  2 
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Orders  made  at  Chambers  by  Judges  to 
haye  the  same  force  and  effect,  and  may  be 
isigned  and  enrolled,  as  Orders  of  Conrt ;  s.  15. 
Busine9$  at  Chamber»,-^MMttxn  to  be 
disposed  of  in  Chambers  by  Judges,  viz., 
for  time  to  plead,  answer,  or  demur; — 
leave  to  amend ; — to  enlarge  publication  ; — 
to  produce  documents; — the  conduct  of 
suits ;  —  guardianship  and  maintenance  of 
infants ; — management  of  property,  and  such 
matters  as  the  Judge  may  see  fit,  or  the  Lord 
Chancellor  by  general  order  direct ;  s.  26. 

Course  of  proceeding . — Pow^r  to  Judges 
to  adjourn  from  open  Court  to  Chambers, 
and  vice  verad,  the  consideration  of  any 
matter;  s.  27. 

Mode  of  proceeding  before  Judges  at 
Chambers  to  be  by  summons  as  at  common 
law ;  s.  28. 

Power  to  Judges  to  direct  what  matters 
and  things  shall  be  inrestigated  by  them- 
fldves,  what  by  their  chief  clerks. 

Right  to  smtor  to  bring  any  point  before 
the  Judge  ;  s.  29. 

Pbwer  to  chief  clerks  to  issue  advertise^ 
aeiits  and  summonses,  to  adminisler  oaths, 
ftc,  as  the  Judge  shall  direct ;  s.  30. 

Parties  and  witnesses  not  attending,  liable 
to  process  of  oontempt»  and  to  penalties  for 
fidsie  swearing,  &c. ;  s.  31. 

Result  of  proceedings  before  chief  cleric 
lo  bo  embodied  in  form  of  short  certificate 
or  report;  s*  32L 

No  exceptions  to  lie  to  oertifiaote  or  re- 
pfNTt,  but  parties  at  Hberty  to  take  <^iiion  of 
Judge  upon  any  particular  point ;  s.  33. 

Certificate,  &c.,  signed  and  adopted  by 
the  Judge,  binding  on  all  parties,  unless 
discharged  or  varied ;  s.  34. 

3  &  4  Will.  4,  c.  94,  sfi.  13,  14  and  1^ 
BSpealed,  empowering  Masters  to  make  or- 
ders for  time,  leave  to  amend  bills,  and  en* 
lavge  publication ;  s.  35« 

All  powers  possessed  by  Masters  to  be 
exercised  by  Judges ;  s.  36. 

Power  to  Judges  to  exercise  the  powers 
given  by  sections  7,  8,  and  9  of  this  Act, 
and  to  dispose  of  any  cause,  &c^  in  open 
Court ;  s.  37. 

Power  to  the  Lerd  Chaneellor,  wsA 
•dvic^  ^.y  of  Judges,  to  make  rules  and 
orders  for  regulating  the  mode  of  proce- 
dure at  Chambers,  &g.  ;  s.  38. 

Rematning  Masten*  Offices. — Business 
of  their  offices  to  be  conducted  in  the  same 
Manner  as  similar  buainess.  ia  oonduotsd  by 
tkeJodflpss;  s«39. 

Cmm^ffWMu^  Co«NMiZ.^Po[werto  JiidgiB 
«t  Chambers  to  take  the  opinion  of  oooi- 
vqyancing  oounsel  in  ontaia  matters. 


Power  to  parties  to  object  to  oinmoD,tni 
objection  to  be  disposed  of  in  Chambeis  or 
open  Courts  s.  \^, 

Power  to  the  Lord  Chancellor  to  nomi- 
nate not  less  than  six  conveyancing  coimsel 
of  ten  years'  practice,  and  to  supply  n- 
cancies  and  distribute  business ;  s.  41. 

Asnstance  of  accountants,  merchanUf 
^c. — Power  to  obtain  the  assistance  and  to 
act  upon  the  certificate  of  accoantauts, 
merchants,  engineers,  actuaries,  or  other 
scientific  persons ;  s.  42- 

Taxing  Masters  of  the  Court  of  Chancery 
to  regulate  fees  to  be  allowed  to  con- 
veyancing counsel,  accountants,  &c.,  sub- 
ject to  appeal ;  s.  43. 

VIII,  F«ES. 
No  officer  heraaf tar  to  reooiTo  fees  for  bs 
own  use,  but  all  offiocra  to  be  paid  by  asliiy. 
15  &  16  Vict,  c  87;  s.  1. 

Office  copies. — ^Allovrances  for  oopTing  to 
osasc^  and  power  to  the  Lovd  ChanceUorto 
make  regulationa  as  to  makkig  and  deiire^ 
of  copies ;  s.  5. 

Alteration  tmd  eoUeetion  of  fees  ^ 
stamps* — Power  of  the  Lord  Chancellor  to 
vary,  reduce,  or  abolish  fees,  and  to  provide 
for  their  collection  by  stamps ;  s.  6. 

After  such  orders,  fees  to  be  received  bf 
means  of  stamps  only;  s.  7. 

Allowance  of  spoiled  stamps. — ^Regnk- 
tions  to  be  made  as  to  alkywanee  for  speikd 
stamps;  s.  10. 

IX.  Lunacy. 
Power  to  abolish  fees  and  to  substitute  i 
per  centage  in  lieu  thereof ;  s.  14. 

The  Secretary  of  Lunatics  to  be  ttlm 
Registrar,  who  is  to  enter  orders  and  fiu^ 
nish  office  copies ;  s.  30, 

The  Accountant-General  to  act  on  such 
orders  as  if  drawn  up  by  a  Registnr  ifl 
Chancery;  s.  31. 

Certificate  of  lunacy  to  be  filed  in  the 
Office  of  the  Registrar  in  Lunacy ;  s«  32* 
X.  Abolished  Offices. 
Subpcsna  Office.— The  duties  tiaBsfenJ 
to  Clerks  of  Records  and  Writs;  s.  2a 

Affidavit  Office.— The  duties  to  be  p«- 
formed  by  Clerks  of  Records  and  Writs;  * 
29.  . 

Cierk  of  Reports:— Th^.  dutiw  to  » 
perfbrmed  by  suoli  persons  as  the  wro 
Chancellor  may  appoint ;  s.  2d*         ^^ 

ClerJks  of  AccoutUsin  the  Repot*  Qf^ 
abolished ;  a.  S&. 


Sndi  is  «n  outlins  of  Ae  «He>^*|!°J!^ 
Jurisdiction,  Pleading  and  PnietioeeflW» 
by  the  New  Acta;  and  vre  afad  tai»  <fl 
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Mriy  oppoTtmiiiy  of  adTertiag  to  the  aereral 
New  Orders,  and  the  effect  thereof,  in  this 
smmnmy  we  have  availed  onrseWes  of  the 
yenr  accurate  Anafysis  given  by  Mr  Kennedy 
in  his  edition  of  the  Acts.  See  his  valuable 
notes  on  the  several  sections. 

We  have  omitted  all  the  clauses  relating 
to  salaries^  compensations,  and  pensions,  to 
whieb  we  adverted  in  a  former  Article,  and 
which  may  form  the  subject  of  further  ob- 
servation. Our  object  has  been  to  present 
the  practitioner  with  a  "  bird's-eye  view/* 
taken  from  the  three-  Acts  collectively,  of 
the  several  important  changes  effected  in 
the  jurisdiction  aod  in  the  system  of  plead 
ing  and  practice  in  Chancery.  We  have 
already  laid  before  our  readers  both  the 
Acts  and  Ordeis  m  gxtMso^  and  shall  notice 
hereafter  saeh  important  poiats  of  pfactice 
ansing  thereon  as  occasion  may  reqwe. 

NEW  STATUTES  EFFECTING  ALTE- 
1L1TI0N8  IN  THE  LAW. 

commotf  law  procedure. 

15  &  16  Vict.  c.  76, 
[CoHtinmedfiomp.  4I8>  ante.'] 

172.  Any  other  persiin  not  named  in  such 
viit  shall,  by  leave  of  the  Court  or  a  Judge,  be 
aQoved  to  appear  and  defend,  on  filing  an  afii* 
davit  showing  that  he  is  in  possesaion  of  the 
hnd  either  by  himself  or  his  tenant. 

173.  Any  person  appearing  to  defend  as 
landlord  in  respect  of  property,  whereof  he  is 
UL  possession  only  by  hia  tsnant,  shall  state  in 
htt  appearance  that  be  appears  as  landlord; 
and  such  person  shall  be  at  liberty  to  set  up 
any  defence  which  a  landlord  appearing  in  an 
action  of  ejectment  has  heretofore  been  allowed 
to  set  up,  and  no  other. 

174.  Any  person  appearing  to  such  writ 
enall  be  at  liberty  to  limit  his  defence  to  a  part 
owy  of  the  property  mentioned  in  the  writ,  de- 
8cnbing  that  part  with  reasonable  certainty  in 
anotice  intitled  in  the  Court  and  cause,  and 
•jgned  by  the  party  appearing  or  his  attorney ; 
■och  notice  to  be  served  within  four  days  after 
appearance  upon  the  attorney  whose  name  is 
jnoorsed  on  the  writ,  if  any,  and  if  none,  Ihen 
«>  be  filed  in  the  Master's  Office;  and  an  ap. 
^arance  \vithout  such  notice  confining  the  de- 
J^'^SV**  PW.  shall  be  deemed  an  appearance 
to  defend  for  the  wboU.  . 

175.  Want  of  "  reasonable  certainty"  in  the 
ow^nption  of  the  property,  or  part  of  it,  in  the 
^  <yc  notice,  shaU  not  nuffify  them,  but  shall 
?fO^  ground  for  an  apnlicatiaa  to  a  Judge 
«r  better  particulara  of  the  land  claimed  or 
^™«^  which  a  Jtudgft  ahaU  have.  po««r  to 
«^««  all  cases.         ^  "^ 

to  t*2l        CJourt  or  a  Judge  shall  have  power 
*^Kc  out  or  confine  appearances  and  de- 


fences set  up  bv  persons  not  in  possession  by 
theoaaelves  or  uieir  tenants. 

177.  In  case  no  appearance  shall  be  entered 
into  within  the  time  appointed,  or  if  an  appear- 
ance be  entered,  but  the  defence  be  limited  to 
part  only,  the  plaintiffs  shall  be  at  liberty  to 
sign  a  judgment  that  the  person  whose  title  is 
asserted  in  the  writ  shall  recover  possession  of 
the  land,  or  of  the  part  thereof  to  which  the 
defence  does  not  apply ;  which  judgment,  if 
for  aU,  may  be  in  the  form  contained  in  the 
Schedule  (A.)  to  this  Act  annexed,  marked 
No.  14,  or  to  the  like  effect,  and  if  for  part, 
may  be  in  the  form  contained  in  the  Schedule 
(A.)  to  this  Act  annexed,  marked  No.  15,  or  to 
the  like  efifect. 

178.  In  case  an  appearance  shall  be  entere<( 
an  issue  may  [at]  once  be  made  up,  without  any 
pleadings,  by  the  claimants  or  their  attorney, 
settinji^  forth  the  writ,  and  stating  the  fact  of 
the  appearance,  with  its  date,  and  the  notice 
limiting  the  defence,  if  any,  of  each  of  the  per- 
sons appearing,  so  that  it  may  appear  for  what 
defence  is  made,  and  directing  the  sherilT  to 
summon  a  jury;  and  such  issue,  in  case  de- 
fence is  made  for  the  whole,  may  be  in  the 
form  contained  in  Schedule  (A.)  to  this  Act 
annexed,  marked  No.  16,  or  to  the  like  efifect, 
and  in  ease  defence  is  made-  for  part,  may  be 
in  the  form  contained  in  the  Schedule  (A.)  to 
this  Act  annexed,  marked  No.  15,  or  to  the 
like  effect. 

179.  By  consent  of  the  parties,  and  by  leave 
of  a  Judge,  a  special  case  may  be  stated  ac- 
cording to  the  practice  heretofore  used. 

180.  The  claimants  may,  if  no  special  case 
be  agreed  to,  proceed  to  trial  upon  the  issue, 
in  the  same  manner  as  in  other  actions ;  and 
the  particulara  of  the  claim  and  defence,  if  any, 
or  copies  thereof,  shall  be  annexed  to  the  re- 
cord by  the  claimants ;  and  the  question  at  the 
trial  shall,  except  in  the  cases  hereafter  men* 
tioned,  be,  whether  the  statement  in  the  writ 
of  the  title  of  the  claimants  is  true  or  false, 
and,  if  true,  then  which  of  the  claimants  is  en- 
titled, and  whether  to  the  whole  or  part,  and 
if  to  part,  then  to  which  part  of  the  property 
in  question ;  and  the  entry  of  the  veraict  may 
be  made  in  the  form  contained  in  the  Schedule 
(A.)  to  this  Act  annexed,  marked  No.  17>  or 
to  the  like  effect,  with  such  modifications  as 
may  be  necessary  to  meet  the  facts. 

181.  In  case  the  title  of  the  claimant  shall 
appear  to  have  existed  as  alleged  in  the  writ, 
and  at  the  time  of  service  thereof,  but  it  shall 
also  appear  to  have  expired  before  the  time  of 
trial,  the  claimant  shall,  notwithstanding,  be 
entitled  to  a  verdict  according  to  the  fact  that 
he  was  so  entitled  at  the  time  of  bringing  the 
action  and  serving  the  writ,  and  to  a  judgment 
fur  his  cost  of  suit. 

182.  The  Court  or  a  Judge  may,  on  the  ap* 
plication  of  either  party,  order  that  the  trial 
shall  take  place  in  any  county  or  place  other 
than  that  in  which  the  venue  is  laid ;  and  such 
order  being:  anggestsd  on  the  record,  the  trial 
may  be  had  accordingly. 

183.  If  the  defendant  appears,   and    the 
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claimant  does  not  appear  at  the  trial,  the 
claimant  shall  be  nonsmted ;  aod  if  the  claim- 
ant appeals,  and  the  defendant  4o^  not  appear, 
the  claimant  ahall  be  entitled  to  recowr  as 
heretofore,  without  any  proof  of  his  title. 

184.  The  jury  may  find  a  epecial  verdict^  or 
either  party  may  tender  a  bill  of  eocceptiona. 

185.  Upon  a  finding  for  the  claimant,  judg- 
ment may  be  signed,  and  execution  issue  for 
the  recovery  of  possession  of  the  propertyj  or 
such  part  thereof  as  the  jury  shall  find  the 
claimant  entitled  to,  and  for  costs,  within  such 
time,  not  exceeding  the  fifth  day  in  Term  after 
the  verdict,  as  the  Court  or  Judge  before  whom 
the  cause  is  tried  shall  order ;  aj^  if  no  such 
order  be  made,  then  on  the  fifth  day  in  Term 
after  the  verdict,  or  within  14  days  after  such 
verdict,  whichever  shall  first  happen. 

186.  Upon  a  finding  for  the  defendants,  or 
any  of  them,  judgment  ma^  be  signed,  and 
execution. issue  for  costs  agamst  the  claimants 
named  in  the  writ,  within  such  time,  not  ex- 
ceeding the  fifth  dav  in  Term  after  the  verdict^ 
as  the  Court  or  Judge  before  whom  the  cause 
is  tried  shall  order ;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  Term  after  the 
verdict,  or  within  14  days  after  such  vwdicty 
whichever  shall  first  happen. 

137.  Upon  any  judgment  in  ejectment  for 
recovery  of  possession  and  costs,  there  may  be 
either  one  writ  or  separate  writs  of  execution 
for  the  recovery  of  posaession  and  for  the  costs, 
at  the  election  of  the  claimant. 

188.  In  case  of  such  an  action  being  brought 
by  some  or  one  of  several  persons  entitled  as 
joint  tenants,  tenants  in  common,  or  copar- 
ceners, any  joint  tenant,  tenant  incommon»  or 
coparcener  in  possession,  may,  at  the  time  of 
appearance,  or  within  four  davs  after,  f^ve 
notice  in  the  same  form  as  in  the  notice  of  a 
limited  defence,  that  he  or  she  defends  as 
such,  and  admits  the  right  of  the  claimant  to 
an  undivided  share  of  the  property  (stating 
what  share),  but  denies  anv  actual  ouster  of 
him  from  the  property,  ana  may,  within  the 
same  time,  file  an  a£Bdavit  stating  with  reason- 
able certainty  that  he  or  she  is  such  joint 
tenant,  tenant  in  common,  or  coparcener,  and 
the  share  of  such  property  to  which  he  or  she 
is  entitled,  and  that  he  or  she  has  not  ousted 
the  claimant ;  and  such  notice  shall  be  entered 
in  the  issue  in  the  same  manner  as  the  notice 
linuting  the  defence,  and  upon  the  trial  of 
such  an  issue  the  additional  question  of 
whether  an  actual  ouster  has  taken  place  ahall 
be  tried. 

189.  Upon  the  trial  of  such  issue  as  last 
aforesaid,  if  it  shall  be  found  that  the  defend- 
ant is  joint  tenant,  tenant  in  common,  or  co- 
parcener with  the  chumant,  then  the  question 
whether  an  actual  ouster  has  taken  place  shall 
be  tried,  and  unless  such  actual  ouster  shall  be 
proved  the  defendant'Shall  be  entitled  to  judg- 
ment and  costs ;  but  if  it  shall  be  found  either 
that  the  defendant  is  not  such  joint  tenant, 
tenant  in  common,  or ,  coparcener,  or  Uiat  an 
actual  ouster  has  taken  place,  then  the  daim- 
ant  shall  be  entitled  to  such  judgment  for  the 
recovery  of  possession  and  costs. 


190.  The  death  of  a  claimant  or  defendant 
shall  not  cause  the  action  to  abate,  but  it  may 
be  continued  as  hereinafter  mention^ 

191.  In  case  the  right  of  the  deceased 
clainunt  shall  survive  to  another  claLmant,  a 
suggestioijL  may  be  made  of  the, de^b, which 
suggestion.  shaU  not  he  traveraahi«^  out  shall 
only  be  subject  to  be  set  aside  if  untrue,  and 
the  action  may  proceed  at  the  suit  of  the  sur- 
viving claimant;  a^  if auch  aspggeitiQU  shall 
be  made  before  the  trial,  then  tne  claimant 
shall  have  a  verdict  and  recover  such  judgment 
as  aforesaid,  upon  its  appearing  that  he  was 
entitled  to  bring  the  action  dther  separately  or 
jointly  with  the  deceased  claimant. 

192.  In  case  of  the  death  before  trial  of  one 
of  several  claimants,  whose  right  does  not  sor- 
vive  to  another  or  others  of  the  claimants, 
where  the  legal  representative  of  the  deceased 
claimant  shidl  not  become  a  party  to  the  suit 
in  the  manner  hereinafter  mentioned,  a  sugges- 
tion may  be  made  of  the  death,  which  sugges- 
tion shidl  not  be  traversable,  but  shall  only  be 
subject  to  be  set  aside  if  untrue,  and  the  acdon 
may  proceed  at  the  suit  of  the  surviving  cl^- 
ant  for  such  share  of  the  property  as  he  i&  en- 
titled to,  and  costs* 

193.  In  case  of  a  verdict  for  two  or  more 
clairaants,  if.  one  of  such  claimants  die  before 
execution  executed,  the  other  claimant  mar, 
whether  the  legal  right  to  the  property  shaU 
survive  or  not,  suggest  the  death  m  manner 
aforesaid,  and  proceed  to  judgment  and  execu- 
tion for  recovery  of  possession  of  the  entirety 
of  the  property  and  the  costs ;  hut  nothing 
herein  contained  shall  affect  the  right  of  the 
legal  represeiitative  of  the  deceased  dahnant, 
or  the  liability  of  the  survi\ing  claimant  to 
such  legal  representative ;  and  the  entry  and 
possession  of  such  surviving  claimant  under 
such  execution  shall  be  considered  as  an  entry 
and  possession  on  behalf  of  such  legal  repre- 
sentative in  respect  of  the  share  of  the  property 
to  which  he  shall  be  entitled  as  such  represen- 
tative, and  the  Court  may  direct  possession  to 
be  delivered  accordingly. 

194.  In  case  of  the  death  of  a  sole  claimant, 
or,  before  trial,  of  one  of  several  "claimantt, 
whose  right  does  not  survive  to  another  or 
others  of  the  claimants,  the  legal  representaoTC 
of  such  claimant  may,  by  leave  of  the  Court  or 
a  Judge,  enter  a  suggestion  of  the  death,  and 
that  he  is  such  legd  representative,  and  the 
action  shall  thereupon  proceed ;  and  if  suw 
suggestion  be  made  before  the  trial,  the  truth 
of  the  suggestion  shall  be  tried  thereat,  togethtf 
wdth  the  title  of  the  deceased  claimant,  and 
such  judgment  shall  follow  upon  the  verdict  m 
favour  of  or  against  the  person  making  sucn 
suggestion,  as  hereinbefore  provided  with  re- 
ference to  a  judgment  for.  or  against  sudi 
claimant;  and  in  case  such  suggestion  in  the 
case  of  a  sole  claimant  be  made  after  trial  and 
before  execution  executed  by  delivery  of  pos- 
session thereupon,  and  such  suggestion  W 
denied  by  the  defendant  within  eight  days  after 
notice  thereof,  or  such  further  time  as  the 
Court  or  a  Judge  may  allow,  then  such  sugg^ 
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tion  Bhall  be  tri^d;  and  if,  upon  the  trial 
thereof,  a  verdict  shall  pass  for  the  person 
makinjf  «nth  sujfgestion,  he  shall  be  entitled 
to  snch  jndgment  as  aforesaid  for  the  recovery 
of  possession,  and  for  the  costs  of  and  occa- 
sioned by  Bueh  snggfestibn ;  and  in  case  of  a 
verdict  for  the  defendant  snch  defendant  shall 
be  entitled  to  snch  judgriient  as  aforesaid  for 
costs. 

195.  In  case  of  the  death,  before  or  after 
{ndgment,  of  one  of  several  defendants  in  eject- 
ment, who  defend  jointly,  a  sug^stion  may  be 
made  of  the  death,  which  suggestion  shall  not 
be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,  and  the  action  may  proceed 
against  the  surviving  defendant  to  judgment 
and  execution. 

196.  In  case  of  the  death  of  a  sole  defend- 
ant, or  of  all  the  defendants  in  ejectment,  before 
trial,  a  suggestion  may  be  made  of  the  death, 
which  suggestion  shall  not  be  traversable,  but 
only  be  subject  to  be  set  aside  if  untrue,  and 
the  claimants  shall  be  entitled  to  judgment  for 
recovery  of  postesfiion  of  the  property,  unless 
some  other  person  shall  appear  and  defend 
within  the  time  to  be  appointed  for  that  pur- 
pose  by  the  order  of  the  Court  or  a  Judge,  to 
DC  made  upon  the  application  of  Ae  claimants ; 
and  it  shall  be  lawful  for  the  Court  or  a  Judge, 
Qpon  such  suggestion  beincr  made  and  upon 
snch  application  as  aforesaid,  to  order  that  the 
claimants  shall  be  at  liberty  to  sign  judgment 
within  such  time  as  the  Court  or  Judge  may 
think  fit,  uriesff  the  person  then  in  possession, 
by  himself  or  his  tenant,  or  the  legal  represen- 
tative  of  the  deceased  defendant,  shall  within 
snch  time  appear  and  defend  the  action  ;  and 
such  order  may  be  served  in  the  same  manner 
as  the  writ:  and  in  case  such  person  shall 
appear  and  defend  the  same,  proceedings  may 
be  taken  against  such  new  defendant  as  if  he 
had  originally  appeared  and  defended  the 
action ;  and  if  no  appearance  be  entered  and 
defence  made,  then  the  claimant  shall  be  at 
liberty  to  sign  judgment  pursuant  to  the 
order.. 

197.  In  case  of  the  death  of  a  sole  defendant 
or  of  all  the  defendants  in  ejectment  after  ver- 
dict, the  claimants  shall  nevertheless  be  en- 
titled to  judgment  as  if  no  such  death  had 
taken  place,  and  to  proceed  by  execution  for 
recovery  of  possession  without  suggestion  or 
revivor,  and  to  proceed  for  the  recovery  of  the 
costs,  in  like  manner  as  upon  any  other  judg- 
ment for  monev,  against  the  legal  representa- 
tives of  the  Deceased  defendant  or  defend- 
ants. 

193.  In  case  of  the  death  before  trial  of  one 
of  several  defendants  in  ejectment,  who  defends 
separately  for  a  portion  of  the  property  for 
which  the  other  defendant  or  defendants  do  not 
defend,  the  same  proceedings  may  be  taken  as 
to  such  portion  as  in  the  case  of  the  death  of  a 
sole  defendant,  or  the  claimants  may  proceed 
against  the  surviving  defendants  in  respect  of 
the  portion  of  the  property  for  which  they 
defend. 

199.  (n  c^e  of  the  death  bsfore  trhd  of  one 
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of  several  defendants /in  ejectment,  who  defends 
separately  in  respect  of  poperty  for  which  sur- 
^ving  defendants  also  defend,  it  sliall  be 
lawful  f6r  the  Court  or  a  Judge  at  any  time 
before  the  trial  to  allow  the  person  at  the  time 
of  the  death  ifa  possession  of  the  property*,  or 
thel^^!kl  reprtoentative  of  the  deceased  defend- 
lint,  ttf  appear  and  defend  on  such  terms  as 
may  appear  reasonable  and  just,  upon  the 
application  of  such  person  or  representative ; 
and  if  no  such  application  be  made  or  leave 
granted,  the  claimant,  suggesting  the  death  in 
manner  aforesaid,  may  proceed  against  the 
Burvivitag  defendant  or  defendants  to  judgment 
and  execution. 

200.  The  claimant  in  ejectment  shall  be  at 
liberty  at  any  time  to  discontinue  the  action  as 
to  one  or  more  of  the  defendants,  by  giving  to 
the  defendant  or  his  attomev  a  notice  headed 
in  the  Court  aiid  cause,  ana  signed  hy  Uie 
claimant  or  his  attorney,  stating  that  he  discon- 
tinnes  such  action ;  and  thereupon  the  defend- 
ant, to  whom  such  notice  is  ^iven,  shall  be  en- 
titled to  and  may  forthwith  sign  judgment  for 
costs  in  the  form  contained  in  the  schedule 
(A.)  to  this  Act  annexed,  marked  No.  18,  or 
to  the  like  effect. 

201.  In  case  one  of  several  claimants  shall 
be  desirous  to  discontinue,  he  may  apply  to  the 
Court  or  a  Judge  to  have  his  name  struck  oat 
of  the  proceedings,  and  an  order  may  be  made 
thereupon  upon  such  terms  as  to  the  Coiin  or 
Judge  may  seem  fit,  and  the  action  shall  there- 
upon  proceed  at  the  suit  of  the  other  claim- 

t  ants. 

S02.  If  after  appearance  entered^  the  claim- 
ant, without  going  to  trial,  allow  the  time, 
allowed  for  going  to  trial  by  the  practice  of  the 
Court  in  ordinary  cases  after  issue  joined,  to 
elapse,  the  defendant  in  ejectment  may  give 
twenty  days  notice  to  the  claimant  to  proceed 
to  trial  at  the  sittings  or  assizes  next  after  the 
expiration  of  the  notice;  and  if  the  claimant 
afterwards  ne^^lects  to  give  notice  of  trial  for 
such  sittiogB  or  assizes,  or  to  proceed  to  trial 
in  pursuance  of  the  said  notice  given  by  the 
defendant,  and  the  time  for  going  to  trial  shall 
^  not  be  extended  by  the  Court  or  a  Judge,  the 
^  defendant  may  sign  jadgmcnt  in  the  form  con- 
'  tained  in  the  schedule  (A.)  to  this  Act  an- 
I  nexed,  marked  No.  19)  and  recover  the  costs 
i  of  defence. 

203.  A  sole  defendant  or  all  the  defendants 
in  ejectment  shall  be  at  liberty  to  confess  the 
action  as  to  the  whole  or  part  of  the  property, 
by  giving  to  such  claimant  a  notice  headed  m 
the  Court  or  cause,  and  signed  by  the  defend- 
ant or  defendants,  such  signature  to  be  attested 
bv  his  or  their  attorney;  and  thereupon  the 
claimant  shall  be  entitled  to  and  may  forthwith 
sign  judgment  and  issue  execution  for  the  re- 
cov^  of  possession  and  costs  in  the  form  con- 
tained in  the  schedule  ^A.)  to  this  Act  annexed, 
marked  No.  20,  or  to  the  like  effect. 

904.  In  case  one  of  several  defendants  in 
ejectment,  who  defends  separatelv  for  a  portion 
or  the  property  for  whicfa  the  other  defendant 
or  defratdanl^  do  not  defend,  shall  be  desirous 
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of  confessiiiff  the  daixaaDt's  tide  to  such  por- 
tion, he  may  give  alike  notiee  to  the  daimant ; 
and  thereupon  the  chumant  ahall  he  entitled 
to  and  may  forthwith  sign  judgment  and  iasue 
execution  for  the  recovery  of  poaaesaaon  of 
such  portion  of  the  property,  and  for  the  coats 
occasioned  by  the  defence  relating  to  the  same, 
4md  the  action  may  proceed  as  to  the  residue. 

20&.  In  case  one  of  several  defendants  in 
ejectment,  who  defends  separately  in  respect  of 
property  for  which  other  defendants  also  de- 
fend, shall  be  desirous  of  confessing  the 
claimant's  title,  he  may  give  a  like  notice 
thereof;  and  thereupon  the  clahnant  shall  be 
entitled  to  and  may  sign  judgment  against 


mesne  profits  and  damages,  and  also  for  coetB 
of  suit. 

209.  Every  tenant  to  whom  any  writ  in  eject- 
ment shall  be  deiivened,  or  to  whose  knowledge 
it  ahall  come,  ahaU  fdrthwitk  give  notice  thereof 
to  his  landlcH^»  or  hia  buliff  or  receiver,  aads 
penalty  of  Sorfeiting  the  vakie  of  three  yeui' 
improved  or  rack  rent  of  the  premises,  deiaiitd 
or  holden  in  the  possession  of  such  tena&l,to 
the  person  to  whom  he  holds,  to  be  recovered 
by  action  in  any  Court  of  Comnaon  Law  hniag 
jurisdiction  for  the  amount. 

210.  In  all  cases  between  landbrd  tad 
tenant,  as  often  as  it  shall  happen  that  one  Inlf 
year's  rent  shall  be  in  arxear,  and  the  kndkrd 


such  defendant  for  the  costs  occasioned  by  his  |  or  lessor,  to  whom  the  same  is  due,  hath  liftht 


defence,  and  naay  proceed  in  the  action  against 
the  other  defend^ts  to  judgment  and  execution. 

206.  It  shall  not  be  necessary  before  issuing 
execution  upon  any  judgment  under  the  autho- 
lity  of  this  Act  to  enter  the  proceedings  npon 
any  roll,  but  an  incipitur  thereof  may  be  made 
upon  paper,  shortly  describing  the  natore  of 
the  juagmeat  acconiing  to  the  practice  hereto- 
fore used,  and  judgment  may  thereupon  be 
signed,  and  costs  taxed,  and  execution  issued, 
according  to  the  practice  heretofore  used : 
provided  nevertheless,  that  the  proceedings 
may  be  entered  upon  the  roll  whenever  the 
aame  may  become  necessary  for  the  purpose  of 
evidence,  or  of  bringing  error,  or  the  like. 

207.  The  effect  of  a  judgment  in  an  actirni 
of  ejectment  under  this  Act  shall  be  the  same 
as  that  of  a  judgment  in  the  action  of  eject- 
ment heretofore  used. 

208.  Error  may  be  brought  in  like  manner 
as  in  other  actions  upon  any  judgment  in 
ejectment,  after  a  special  verdict  found  by  the 
jury,  or  a  bill  of  exceptions,  or  by  consent 
after  a  special  case  stated,  but,  except  in  the 
case  of  such  consent  as  aforesaid,  execution 
shall  not  be  thereby  stayed,  unless  tiie  plaintiff 
in  error  shall,  within  four  clear  days  after 
lodging  the  memorandum  alleging  error,  or 
after  the  signing  of  the  judgment,  whichever 
shall  last  happen,  or  before  execution  executed, 
be  bound  unto  the  claimant,  who  shall  have 
recovered  judgment  in  such  action  of  eject- 
ment, in  double  the  yearly  value  of  the  pro- 
|>erty,  and  double  the  costs  recovered  by 
the  judgment,  with  condition,  that  if  the  judg- 
ment shall  be  affirmed  by  the  Court  of  Error, 
or  the  proceedings  in  error  be  diacontinned  by 
the  plaintiff  therein,  then  the  plaintiff  in  error 
shall  pay  such  costs,  damages,  and  sum  or 
sums  of  money  as  shall  be  awaided  upon  or 
after  such  judgment  affirmed  or  diaoontinn- 
ance;  and  it  shall  be  lawful  for  the  Court 
wherein  execution  ought  to  he  granted  upon 
such  affirmation  or  dlscontiananoe,  upon  the 
appUcation  of  the  claimant,  to  issue  a  writ  to 
inquire  as  well  of  the  mesne  profits  as  of  the 
damage  by  any  waste  committed  after  the  first 
judgment  in  ejectment,  which  writ  may  be 
aeated  on  the  day  on  which  it  shall  issue,  and 
be  returnable  immediately  after  the  execution 
thereof;  and  upon  the  retom  thereof  iudgment 
shall  be  given,  and  execution  awarded  far  such 


by  law  to  re-enter  for  thenon-pavmentthereoC 
such  kndlord  or  lessor  ahall  and  may,  withont 
any  formal  demand  or  re-entrv,  serve  a  writ  Id 
ejectment  for  the  recovery  of  the  demised  |«- 
mises,  or  in  case  the  same  cannot  be  kfj^ 
served,  or  no  tenant  be  in  actual  poeaei- 
sioa  of  the  premises,  then  such  landlord  or 
lessor  may  afiix  a  copy  thereof  upon  tke  door 
of  any  demised  messuage,  or  in  case  sofli 
action  in  ejectment  shall  not  be  for  the  leoo- 
very  of  any  messuage,  then  upon  some  soton- 
ous  plaoe  of  the  lands,  tenements,  or  bc<*^* 
ments  comprised  in  such  writingeetment,ad 
such  affixing  shall  be  deemed  legal  Gemee 
thereof,  which  service  or  affixing  such  wrUm 
ejectment  shall  stand  in  the  place  and  steadflt 
a  demand  and  n-entry ;  and  in  case  of  judg- 
ment against  the  defendant  for  non-ap^- 
ance,  if  it  shall  be  made  appear  to  the  Coort 
where  the  said  action  is  depending,  byaffida^) 
or  be  proved  upon  the  trial  in  caae  the  de- 
fendant appeam,  that  half  a  year's  rentwaedse 
before  the  said  writ  was  served,  aad  that  no 
sufficient  distress  was  to  be  found  on  the 
demised  premises,  countervailing  the  anetfs 
then  due,  and  that  the  lessor  had  P0*«^' 
enter,  then  and  in  every  such  case  the  leejjr 
shall  recover  judgment  and  ^Mcutioa, ffltw 
same  manner  as  if  the  rent  in  arrear  had  mbd 
legally  demanded,  and  are-entry  made;  aadJO 
case  the  lessee  or  his  assignee,  or  ottor  pefion 
claiming  or  deriving  under  the  said  !<« 
shall  permit  and  aaffisr  jadgment  to  be  had  ^ 
recovered  on  soch  trial  in  ejectment,  anotf*- 
cution  to  be  executed  thereon,  ^***^*  PJH? 
the  rent  and  arrears,  together  with  foil  cjjjj 
and  without  proceeding  for  reUef  in  «^ 
within  six  montiis  after  such  execufioP  ^ 
cuted,  then  and  in  such  case  the  «*",rTj 
his  assignee,  and  all  other  persons  d^om 
and  deriving  under  the  said  lease,  snaM 
barred  and  foredosed  from  all  relief  or  le^ 
in  law  or  equity,  other  than  by  hiaiirffa»^ 
for  reversal  of  sueh  judgment,  in  caae  ^*"^ 
shall  be  erroneous,  and  the  said  ^^^ 
lessor  shaU  from  thenceforth  hoW  m^ 
demised  premises  discharged  from  "^^JlJ 
and  if  on  such  c^ectraent  a  verdkrf  "|5:  iik 
for  the  defendant,  or  the  claimMt  aM«J 
nonsuited  thermn,  then  in  every  «a»  ^•'T. 
defendant  shaU  have  and  recover  hwj»^' 
pr^mded  that  notfainir  ^>«<^  cont«i»^  «^ 
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exteod  to  bar  the  right  of  any  mortf^agee  of 
such  lease,  or  any  part  thereof,  who  shsQl  not 
be  in  poaaession,  ao  aa  euch  mortffagee  shall 
and  do«  within  six  months  after  such  judgment 
obtained  and  execution  executed,  pay  all  rent 
in  arrear^  and  all  coats  and  damages  sustaiued 
by  such  lessor  or  person  entitldl  to  the  re- 
main4iBr  or  reversion  as  aforesaid,  and  perform 
all  the  covenants  and  agreements  which,  on  the 
part  and  behalf  of  the  first  leasee,  are  and 
oo^t  to  be  performed. 

211.  In  case  the  said  lessee,  his  assignee,  or 
other  person  claiming  any  right,  title,  or 
interest,  in  law  or  equity,  of,  in,  or  to  the  said 
lease,  shall,  within  the  time  aforesaid,  proceed 
for  relief  in  any  Court  of  Equity,  such  person 
sbaU  not  have  or  continue  any  injunction 
against  the  proceedings  at  law  on  such  eject- 
ment, unlets  he  does  or  shall,  within  forty  davs 
next  after  a  full  and  perfect  answer  shall  oe 
made  by  tlie  claimant  in  such  ^ectment,  bring 
into  Court,  and  lodge  with  the  proper  officer 
sach  sum  and  sums  of  money  as  the  lessor  or 
landlord  ahall  in  his  answer  swear  to  be  due 
and  in  arrear  over  and  above  all  just  allow- 
ances, and  also  the  costs  taxed  in  tbie  s^d  suit, 
there  to  remain  till  the  hearing  of  the  cause,  or 
to  be  paid  out  to  the  lessor  or  landlord  on 
good  security,  subject  to  the  decree  of  the 
Court ;  and  in  case  such  proceedings  for  relief 
in  equitv  shall  be  taken  within  the  time  afore- 
Kud,  ana  after  execution  is  executed,  the  lessor 
or  landlord  shall  be  accountable  only  for  so 
much  and  no  more  as  he  shall  really  and  bomd 
fide,  without  fraud,  deceit,  or  wilful  neglect, 
nuke  of  the  demised  premises  from  the  time 
of  his  entering  into  the  actual  possession 
thereof;  and  if  what  shall  be  so  made  by  the 
leMor  or  landlord  happen  to  be  less  than  the 
rent  reserved  on  the  said  lease,  then  the  said 
Iflsaee  or  his  assignee,  before  he  shall  be  re- 
stored to  his  possession,  shall  pav  such  lessor 
or  landlord^  what  the  money  so  Dv  him  made 
iell  short  of  the  reserved  rent  for  the  time  such 
lessor  or  landlord  held  the  aaid  lands. 

212.  If  the  tenant  or  his  assignee  do  or 
shall,  at  any  time  before  the  trial  in  such  eject- 
ment, pay  or  tender  to  the  leasor  or  landlord, 
his  executors  or  administrators,  or  his  or  their 
-sttomey  in  that  cause,  or  pay  into  the  Court 
where  the  same  cause  is  depending,  all  the 
Kat  and  arrears,  together  with  the  costs,  then 
and  in  such  case,  a^  further  proceedings  on 
^  aaid  ejectment  shall  cease  and  be  discon- 
tinned;  and  if  such  lessee,  his  executors,  ad- 
ministrators, or  assigns,  shall,  upon  such  pro- 
ceedings as  aforesaid,  be  relieved  in  equity, 
he  and  they  shall  have,  hol(^  and  enjoy  the 
demised  lands,  according  to  the  lease  thereof 
made,  without  anv  new  lease. 

213.  Where  the  term  or  interest  of  any 
^■Dant  now  or  hereafter  holding  under  a  lease 
^  Veemcat  in  wnting  any  lands,  tenements, 
tt  hensditamsiits  for  any  term  or  number  of 
y^  csBtmn,  or  from  year  to  year,  shall  have 
«xpiitsd  or  been  detennined  either  by  the 
^l^iord  or  tenant  by  regnlar  notice  to  quit, 
^^  mh  tsaant,  or  aiy  one  holdiag  or  claim* 


ing  by  or  under  him,  shaU  refuse  to  deliver  up 
possession  accordingly,  after  lawful  demand  m 
writing  made  and  signed  by  the  landlord  or  his 
agent,  and  served  persomdly  upon  or  left  at 
the  dwelling-house  or  usual  place  of  abode  of 
such  tenant  or  person,  and  the  landlord  shall 
thereupon  proceed  by  action  of  ejectment  for 
the  recovery  of  possession,  it  shall  be  lawful 
for  him,  at  the  foot  of  the  writ  in  ejectment,  to 
address  a  notice  to  such  tenant  6r  person 
requiring  him  to  find  such  bail,  if  ordered  by 
the  Court  or  a  Judge,  and  for  such  purposes 
as  are  her^^inafter  next  specified ;  and  upon  the 
appearance  of  the  party  on  an  affidavit  of  ser- 
vice of  the  writ  and  notice,  it  shall  be  lawful 
for  the  landlord  producing  the  lease  or  agree* 
ment,  or  some  counterpart  or  duplicate  thereof^ 
and  provinff  the  execution  of  the  same  by 
affidavit,  and  upon  affidavit  that  the  premises 
have  been  actually  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  regular 
notice  to  quit,  as  the  case  may  be,  and  that 
possession  has  been*  lawfully  demanded  in 
manner  aforesaid,  to  move  the  Court  or  apply 
by  summons  to  a  Judge  at  chambers  for  a  rule 
or  summons  for  such  tenant  or  person  to  show 
cause,  within  a  time  to  be  fixed  by  the  Court 
or  Judge  on  a  consideration  of  the  situation  of 
the  premises,  why  such  tenant  or  person  should 
not  enter  into  a  reco^fnizance  by  himself  and 
two  sufficient  sureties  m  a  reasonable  sum  con- 
ditioned to  pay  the  costs  and  damages  which 
shall  be  recovered  by  the  claimants  in  the 
action ;  and  it  shall  be  lawful  for  the  Court  or 
Judge  upon  cause  shown,  or  upon  affidavit  of 
the  service  of  the  rule  or  summons  in  case  no 
cause  shaU  be  shown,  to  make  the  same  abso- 
lute in  the  whole  or  in  part,  and  to  order  such 
tenant  or  person,  within  a  time  to  be  fixed, 
upon  a  consideration  of  all  the  circumstances, 
to  find  such  bail,  with  such  conditions  and  in 
such  manner  as  shall  be  specified  in  the  said 
rule  or  summons,  or  such  part  of  the  same  so 
made  absolute;  and  in  case  the  party  shall 
neglect  or  refuse-  so  to  do,  and  shall  lay  no 
ground  to  induce  the  Court  or  Judge  to 
enlarge  the  time  for  obejring  the  same*  then 
the  lessor  or  landlord  filing  an  affidavit  that 
such  rule  or  order  has  been  made  and  served 
and  not  complied  with  shall  be  at  liber^  to 
sign  judgment  for  recovery  of  possessioai  and 
costs  of  suit  in  the  form  contained  in  the 
schedule  (A.)  to  this  Act  annexed,  marked  No* 
21,  or  to  the  like  e£fect. 

214.  Wherever  it  shall  appear  on  the  trial  of 
any  ejectment  at  the  suit  of  a  landlord  against 
a  tenant,  that  such  tenant  or  his  attorney  haih 
been  served,  with  due  notice  of  trial,  the  Jui^e 
before  whom  such  cause  shall  come  on  to  oe 
tried  shall,  whether  the  defendant  shall  appear 
upon  auch  trial  or  not,  permit  the  claimant  on 
the  trial,  after  proof  of  his  right  to  recover 
possession  of  the  whole  or  of  any  part  of  the 
premises  mentioned  in  the  writ  in  ^ectment, 
to  go  into  evidence  of  the  mesne  profits  thereof 
which  shall  or  might  have  accrued  from  Hie 
I  day  of  the  es^gmtkn  or  dstermhiation  of  the 
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223.  It  shall  and  may  be  lawful  to  and  for 
the  Judges  of  each  of  the  said  Courts  from 
time  to  time  to  make  such  rules  and  orders  for 
the  government  and  conduct  of  the  ministers 
and  officers  of  their  respective  Courts,  in  and 
relating  to  the  distribution  and  performance  of 
the  duties  and  business  to  be  done  and  per- 
formed in  the  execution  of  this  Act,  as  such 
Judges  may  think  fit  and  reasonable :  Provided 
always,  that  no  additional  charge  be  thereby 
imposed  on  the  suitors. 

EFFECT   OF  INJUNCTION. 

And  whereas  it  is  expedient  that  injanctions 
and  orders  to  stay  proceedings  should  be  ren- 
dered more  effectual,  be  it  enacted  as  follows : 

226.  In  case  any  action,  suit,  or  proceeding 
in  any  Court  of  Law  or  Equity  shall  be  com- 
menced, sued,  or  prosecuted,  in  disobedience 
of  and  contrary  to  any  writ  of  injunction,  rule, 
or  order  of  either  of  the  Superior  Courts  of 
Law  or  Equity  at  Westminster,  or  of  any  Judge 
thereof,  in  anv  other  Court  than  that  by  or  in 
which  such  injunction  may  have  been  issued, 
or  rule  or  order  made,  upon  the  production  to 
any  such  other  Court  or  Judge  thereof  of  such 
writ  of  injunction,  rule,  or  order,  the  said  other 
Court  (in  which  such  action,  suit,  or  proceed- 
ing may  be  commenced,  prosecuted,  or  taken), 
or  any  Judge  thereof,  shall  stav  all  further 
proceedings  contrary  to  any  such  injunction, 
rule,  or  order ;  and  thenceforth  all  further  and 
subsequent  proceedings  shall  be  utterly  null 
and  void  to  all  intents  and  purposes :  Provided 
always,  that  nothing  herein  contained  shall  be 
held  to  diminish,  alter,  abridge,  or  vary  the 
liability  of  any  person  or  persons  commencing., 
suing,  or  prosecuting  any  such  action,  suit,  or 
proceeding  contrary  to  any  injunction,  rule,  or 
order  of  either  of  the  Courts  aforesaid,  to  any 
attachment,  punishment,  or  other  proceeding 
to  which  any  such  person  or  persons  are,  may, 
or  shall  be  hable  in  cases  of  contempt  of  either 
of j  the  Courts  aforesaid,  in  regard  to  the  com- 
mencing, suing,  or  prosecuting  such  action, 
suit,  or  proceeding. 

And  be  it  enacted  as  follows  : 

227.  In  the  construction  of  this  Act  the  word 
*'  Court "  shall  be  understood  to  mean  any  one 
of  the  Superior  Courts  of  Common  Law  at 
Westminster  in  which  any  action  is  brought ; 
«nd  the  word  **  Judge"  shall  be  understood 
to  mean  a  Judge  or  Baron  of  any  of  the  said 
Courts ;  and  the  word  "  Master  "  shall  be  ua- 
derstood  to  mean  a  Master  of  any  of  the  said 
Courts;  and  the  word  "  action  "  shall  be  un- 
derstood to  mean  any  personal  action  brought 
hy  writ  of  summons  in  any  of  the  said  Courts ; 
and  no  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  nor  the  Islands  of  Man. 
Guernsey,  Jersey,  Alderney,  or  Sark,  nor  any 
islands  adjacent  to  any  of  them,  being  part  of 
1}ie  dominions  of  her  Majesty,  shall  be  oeemed 
to  be  **  beyond  the  seas  "  within  the  meaning 
of  this  Act :  And  wherever  in  this  Act,  in  de- 
scribing or  referring  to  any  person  or  party, 
matter  or  thing,  any  word  importing  the  singu- 
lar number  or  masculine  gender  is  used,  the 


same  shall  be  understood  to  indude  and  ibll 
be  applicable  to  several  persons  and  parties  u 
well  as  one  person  or  paity,  and  females  as  vdl 
as  males,  and  bodies  corporate  as  well  as  indi- 
viduals, and  several  matters  and  things  as  vdl 
as  one  matter  or  thing,  unless  it  othenrise  be 
provided,  or  there  be  something  in  the  sabject 
or  context  repugnant  to  such  construction. 

2S6.  It  shall  be  lawful  for  her  Maiesty  from 
time  to  time,  by  an  Order  in  Council,  to  direct 
that  all  or  any  part  of  the  provisions  of  tfait 
Act  or  of  the  rules  to  be  made  in  pursuance 
thereof  shall  apply  to  all  or  any  Court  or  Courts 
of  Record  in  England  or  Wales,  and  within  one 
month  after  such  order  shall  have  been  nude 
and  published  in  the  homdon  Gaz^te,  mA 
provisions  and  rules  respectively  shall  eztaod 
and  i4>ply  in  manner  directed  by  such  ordsr; 
and  any  such  order  may  be  in  like  manner  from 
time  to  time  altered  or  annulled. 

229.  And  whereas  it  is  expedient  to  ap|^ 
the  provisions  of  this  Act,  with  the  requisite 
modifications,  to  the  Superior  Courts  of  the 
Counties  Palatine  of  Lancaster  and  Darba 
respectivelv:  All  the  enactments  and  profir 
sions  of  t^s  Act  with  respect  to  writs  for  tbe 
commencement  of  personal  actions,  except  sndi 
as  relate  to  the  teste  thereof  in  the  name  of  a 
Judge,  to  concurrent  writs,  and  to  the  service 
of  writs  elsewhere  than  in  the  Counties  Pala^ 
tine  of  Lancaster  and  Durham  respectively) 
and  proceedings  against  parties  residing  out  of 
j  the  jurisdiction  of  the  said  Courts ;  and  all  the 
poovisions  of  this  Act  with  respect  to  the  ap 
pearance  of  the  defendant  and  proceediivpo^ 
the  plaintiff  in  default  of  appearance ;  and  vith 
respect  to  the  joinder  of  parties  to  actions  and 
joinder  of  causes  of  action;  and  with  respeet 
to  the  determination  of  questions  raised  1^ 
j  consent  of  the  parties  without  pleading;  and 
I  with  respect  to  the  language  and  form  of 
'  pleadings,  and  provisions  as  to  pleading^ 
I  profert,  oyer,  setting  out  of  documents ;  and 
I  with  regard  to  the  time  and  manner  of  de- 
I  claring ;  and  as  to  pleas  and  subsequent  plead- 
I  ings,  and  incident  thereto ;  and  exanapl^  and 
.  forms  of  pleading  and  causes  of  action ;  and 
with  fespect  to  judgment  by  default,  and  the 
mode  of^  ascertaining  the  amount  to  be  reco- 
vered thereupon  and  incident  thereto;  and  all 
the  provisions  of  this  Act  with  respect  to  juxitf 
and  jury  process;  and  with  respect  to  the  w- 
mission  of  documents;  and  with  respect  to  the 
expenses  of  execution  and  the  remaining  u^ 
force  and  renewal  of  execution,  the  discharging 
of  parties  from  execution,  and  charging  in  exe- 
cution persons  in  prison  ;  and  with  respect  to 
proceeoings  for  the  revival  of  judgments  and 
other  proceedmgs  by  and  against  persona  njj 
parties  to  the  record ;  and  with  respect  to  ^ 
effect  of  death,  marriage,  and  bankruptcy  upon 
the  proceedings  in  an  action ;  and  withzeap^' 
to  the  proceemngs  upon  motions  to  arrest  toe 
judgment  and  for  judgment  non  ohsiante  vtif' 
dicto :  and  with  respect  to  proceedings  la 
error  sdbject  to  the  proviso  hsmiaaAer  con- 
tained ;  and  all  the  provisions  of  this  ^^^ 
respect  to  the  actoi  of  ^eotaent.  and  inodflit 
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thereto;  and  with  respect  to  the  power  of 
amendment  I17  Coaiti  and  die  Judges  thereof 
ehall  extend  and  mp^j  to  die  Coart  of  Con- 
non  Pleae  at  Lancaater  and  the  Court  of 
FleaB  at  Dorliain,  and  netkiBa  aad  proceedinga 
thereia  i«8pectiV4i^» 

Lib  he  etmtimed^ 

PRINTING  BILLS  IN  CHANCERY. 

The  Chancery  Commissioners,  in  their 
Reporty  sajy  that  *'it  has  been  suggested 
that  the  proceedings  in  Chancery  suits 
m%ht  advantageooalj  be  printed.  We  find, 
iqNm  inqoiry,  that  tibere  are  some  pacticai 
affienlties  in  adopting  this  suggestion  as  to 
answers,  affidavits,  and  other  portions  of 
the  proceedings.  We  recommend,  how- 
ever, that  the  bill  or  clidm  should  in  future 
be  prmted,  and  that  a  print  should  be  filed 
with  the  proper  officer  instead  of  the  en- 
grossment. We  forther  recommend  that  a 
print  of  the  bfll  or  daim  should  be  served 
on  every  defendant  in  lien  of  sn^g  a  writ 
of  subpoena  or  writ  of  summons,  which 
writs  should  be  abolished.  The  print 
served  on  each  defendant  should  have  an 
indorsement  addressed  to  the  defendant  to 
the  same  effect  as  the  present  writ  of  sub- 
poena or  writ  of  summons,  and  should  be 
stamped  by  the  officer  with  a  proper  stamp, 
indicating  that  the  bill  or  claim  has  be^ 
filed. 

"In  order  to  provide  for  cases  of  ur- 
gency, the  officer  of  the  Court  should  be 
empowered  to  receive  a  written  copy  of  the 
bill  or  daim  upon  the  undertakii^  of  the 
plainti£P's  aoliator  to  file  a  printed  oopy 
within  a  time  to  be  limited* 

"When  it  is  necessary  to  amend  the 
bin  or  daim,  a  reprint  of  the  whole  or  part 
would  be  necessary,  except  in  those  cases 
where,  from  the  limitea  extent  of  the 
tmendments,  they  could  conveniently  be 
Bade  on  the  printed  copy." 

The  evidence  §^ven  before  the  Commis- 
aioners  by  Mr.  Bloxam,  Mr*  Lake,  and 
Mr.  Weatherall  will  be  fonnd,  for  the  most 
part  in  opposition  to  the  proposed  scheme 
of  printing  bills  in  Chancery.  Indeed  the 
practitioners  in  eeneral  are,  we  believe,  of 
opinion  that  both  delay  and  expense  will  be 
increased  by  printing  Chancery  proceedings. 
As  this  is  a  nuitter  of  430BsideraUe  import- 
aaoe  to  the  Pn^rasion,  we  diall  make  sooBie 
extracts  from  the  evidence. 

We  commence  with  that  of  Mr.  Bloxam. 
He  says — 

The  siAjset  may  bo  dirided  hrto  llvse 


.  will  ha  ^b- 


^rwrwt*  YTtUmmt  tta 
creased  or  increased. 


"  Seoondljf,  The  practicability  of  adopting 
printing. 

"  7%trd/y.  The  advantage  to  be  obtained  by 
doing  80. 

"  First,  With  regard  to  the  expense,  there 
are  many  matters  reouiring  careful  considera- 
tion, and  which  I  could  consider  with  greater 
advantage  if  I  had  seen  the  printer's  evidence. 

"  In  considering  the  expense,  it  seems  to  be 
understood  that  the  comparison  is  to  be  made 
between  the  cost  price  of  writing  and  of  print- 
ing, leaving  out  of  eonsideration  the  solicitor's 
profit.  I  have  above  stated  that  I  pay  Id.  per 
foho  to  a  atatkmer  for  eopving  and  lid.  for 
eognMsing,  but  this  is  exdusive  of  paper.  I 
think,  talung  all  matters  into  consideration,  it 
is  not  wrong  to  calculate  the  whole  cost  at  3d. 
per  foho,  for  the  purpose  of  the  following  esti- 


*'  In  the  public  offices  I  understand  that  the 
copies  are  made  at  lid.  per  folio,  exclusive  of 
paper. 

*'  On  the  other  hand,  in  considering  the  ex* 
pense  of  printing,  I  shall  state  the  solidtor'a 
expenses  without  profit.  Thus,  the  copy  for  the 
pnnter  I  shall  take  at  3d.  per  folio,  the  ex- 
amining  the  proof-sheet  at  Id.,  and  the  attend- 
ances on  the  printer  at  20.  The  examination  of 
the  proof-aheet  will  occupy  two  persons,  one 
of  whom  mnst  be  a  prindpal  or  head  derk. 
It  will  be  a  very  important  duty,  and  require 
much  care :  and  the  alteration  of  the  print  o&- 
cspies  a  good  deal  of  time,  and  Id.  per  folio 
would  scarody  pay  the  sdary  of  the  two  clerks. 
The  atteadancea  on  the  printer  I  put  at  a  por- 
ter's charge,  but  it  would  generally  be  neces- 
sary to  send  a  clerk  once  or  twice,  and  this  in 
moat  cases  some  distance." 

The  comparative  expense  in  difi^erent 
stages  of  proceeding  m  a  suit  is  thus 
stated : — 

*'  If  the  suit  does  not  proceed  further  than 
filing  the  bill— 

£  s.  d. 
The  printing  will  be  .  •  .263 
Writing 0    5    6 

Printing  more  than  writing      .209 

"  If  there  is  one  aolidtor  appearing  for  d»- 
fendanta,  and  the  snit  does  not  proceed  to  a 
hearing — 

The  printing,  as  before 

The  writing  three  copies 

Printing  more  than  writing      .19    9 
K  there  are  two  soficitors  appear- 
ing, the  writing  is  increased    .       .0110 

0  18  9 
If  three,  it  will  be  further  increased  0  11    0 

0  7  9 
If  four,  it  will  be  fnilher  increased  0  11    0 

Hien  aaldag  the  writing  exceed 

the  printing  •        •        .043 


£  s,  d. 
.263 
.    0  16    6 


i 
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Then^  2nd,  as  to  the  practicability  of 
printing,  Mr.  Bloxam  states  that — 

"  The  delay  appears  to  me  to  be  the  most 
formidable  obstacle.  The  time  which  would 
still  be  occupied  in  making?  a  copy  for  the 
printer  would  suffice  to  make  any  number  of 
copies  required  for  use,  where  expedition  is  re- 
<]uired.  All  the  time  required  for  printings 
including  the  examination  of  the  proof,  would 
be  extra  delay.  The  printers  say  they  would 
do  the  printing  in  24  hours;  but  including  the 
examination  of  the  proof,  and  alteration  of  the 
type,  this  would  rarely  be  the  case.  Any 
(quantity  of  writing  can  be  done  between  the 
nsing  of  the  Court  on  one  day,  and  the  sitting 
on  the  next;  and  so  the  printer  says  any 
quantity  of  printing  could  be,  but  at  an  extra 
expense  of  25  per  cent.,  and  the  solicitor  and 
a  clerk  must  be  at  hand  in  the  night  to 
the  proof. 

*'i   cannot  see  how,   in  injunction 
bills  or  affidavits  could  be  printed  wiUt  suffi* 
cient  expedition. 

"  I  may  also  mention  cases  where  it  is  im- 
portant to  make  a  person  a  ward  of  the  Court 
with  expedition.  Thus  I  was  once  consulted  at 
10  o'clock  at  night  by  the  mother  of  a  young 
lady  of  17,  who  had  eloped;  and  before  12 
o'clock  that  night  a  bill  was  engrossed  and 
filed,  I  and  my  counsel  baring  dictated  to  the 
stationer,  who  at  once  engrossed  it  The  lady 
was  married  at  seven  o'clock  the  next  morniBg* 
in  Scotland,  but  the  object  was  gained.  The 
gentleman  was  compelled  to  make  a  settlement, 
and  her  property  is  secured  to  her  and  her 
children,  although  her  husband  is  utteily 
ruined,  and  the  lady's  property  woold  be  all 
gone  if  I  had  been  compelled  to  print  this  bill. 

"  In  urgent  injunction  cases  I  have  frequently 
drawn  the.affidavit  in  red  ink  on  the  draft  bill, 
and  then  the  engrossments  of  the  bill  and  affi- 
davit and  office  copy  can  all  be  made  at  the 
same  time. 

"  I  have,  also,  freauently  drawn,  engrossed, 
and  office-copied  affidavits  at  the  same  time  by 
dictating  to  several  clerks.. 

''^ain,  I  have  in  the  course  of  one  day, 
settled  and  transcribed  a  report ;  drawn,  en- 
|rrossed,  and  presented  a  petition  to  confirm 
It;  obtained,  drawn-up,  passed,  and  entered 
the  order;  and  left  it  with  the  Accountan- 
General. 

*'  If,  therefore,  printing  is  generally  adopted, 
I  conceiva  it  must  not  be  compulsory  in  all 


Printing  Biflf  m  Chancery. 


3rd.  In  considering  the  adfiontages  of 
printing,  apart  from  the  inconvenience, 
delay,  and  expense,  Mr.  Bloxam  says  :— 

''I  think  the  advantages  are  considerable. 
More  copies  than  are  now  made  or  flowed,  of 
proceedings,  would  be  a  great  convenience; 
and  the  facility  of  using  and  referring  to  a 
printed  copy  would  be  great.  I  conceive  the 
nearing  would  be  materially  expedited  by  the 
Court  having  a  printed  copy  of  the  pleadings, 
in  all  respects  corresponding  with  those  in  the 


hands  of  all  the  counsel.  The  Court  wodd, 
with  great  facility,  arrive  at  the  facts.  The 
counsel  would  more  easily  and  effi^ctoaUy  be- 
come fully  acquainted  with  the  fiau:ts.  The 
security  that  all  the  ponies  wei^e  accorate  would 
be  of  great  value.  The  serv^og  a  defendant 
with  a  print  of  the  biU»  instead  of  msrely  a 
writ  requiring  him  to.taitea«<vy,  before  ha 
knows  what  the  case  49,  would  be  an  advan* 
tage.  An  answer  might  be  filed  wi&hout  a 
messenger's  oath« 

**  In  important  and  really  litigated  suits, 
these  advantages  are  greater  than  in  sboit 
simple  proceedings,  which  form  a  great  por- 
tion of  the  busmess  of  the  Court.  In  such 
casesj  the  expense  of  printing  would  exceed 
that  of  the  writing,  and  the  advantages  are  very 
trifling,  and  would  not,  I  think,  compensate 
for  the  delays  and  disadvantages.  There  ap- 
pears to  be  no  benefit  in  a^ehort  document 
being  printed.  The  specimen  before  referred 
to  would  be  copied  on  one  brief  sheet,  wiUiout 
being  closely  written,  and  could  be  read  widi 
nearly  as  much  facility  as  the  print.  Thb 
specimen  appears  to  me  to  represent  the  hea»* 
fits  of  printing  in  an  uniavourable  light,  both 
as  regards  economy  and  convenience,  except 
that  it  looks  well  to  the  eye.  It  could  not  be 
worth  the  additional  expense  to  print  so  short 
a  document. 

"  In  conchision,  although  great  accommo- 
dation and  convenience  would  result  from 
printing,  when  the  prints  are  completed,  yet  I 
cannot  think  this  would  compensate  for  A« 
increased  expense,  and  thtf  serious  inconwai- 
ences  to  which  it  would  give  rise. 

"  I  may,^perhaps,  be  allowed  to  draw  atten- 
tion to  the  great  distress  that  the  change  would 
create  by  throwing  out  of  employment  aa 
enonnous  number  of  writers,  who  would  have 
the  greatest  difficulty  in  fimdiog  any  other  eofr- 
ployment  for  which  they  are  suited." 

It  will  be  found,  we  think,  that  the  esti* 
mate  of  the  expense  of  printing  has  beaa 
erroneously  formed,  as  compared  with  copy- 
ing. Suificient  allowance  is  not  made  to 
the  solicitor  for  supplying  the  "copy'*  to 
the  printer  and  correcting  the  proofs.  And 
it  [is  erroneous  to  compare  the  printer's 
charge  with  the  law  stationer's  charge,  fer 
althouffh  the  latter  is  paid  only  \\i,  ^ 
folio,  the  solicitor  is  allotred '  4rf.,  which  in- 
clndes  the  examination  and  the  responsi* 
bihty  for  the  legal  accuracj  of  the  docs* 
ment.  The  solicitor,  or  a  skilful  cterk  a^ 
quaiuted  with  legal  proceedings,  must  b# 
engaged  in  the  work  of  examination,  or  the 
most  serious  consequences  may  result  to 
the  suitor.  The  charge  of  Aa,  per  folio, 
therefore,  is  a  moderate  sum.  A  fee  of  2(?. 
per  folio  is  expressly  allowed  to  the  Clerks 
of  Records  by  the  Orders  of  26th  Octpber, 
1842,  for  "examining  all  copies  vrith  the 
records."  The  soHcitor's  fee  for  copying 
and  examining  cannot  therefore  be  reduced. 
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LAW  OF  ATTORNEYS. 


TAXATlOXf 


OF 


Ojr    CpBTS,  —  PAYJCKNT 

Vpok  the  IftAtitm'  of  «  tolieitov's  bill,  the 
som  of  ^,€29^  #ft6>fbund  due  to^liis  client,  and 
upon  motion  the  solicicor  wnir  ordered  to  pxy 
the  amouDt^  together  wiih  the  ooeteiof  the 
motion  (yepbrtied'  19  Bear«  100).  The  client 
tfiett  iistied  kn  <ele^it,  'wkfoh  pnmd  fruitless* 

A  second  order  was  made  for  the  paymeBt  of 
the  9,6S3l.,  and  the  costs  of  the  prior  motion 
within  Si  days,  together  «^h  the  coste  of  the 
present  applicationj  and  for  euhetitttted  serriee. 
Inte  Bainbtigge,  14  Beav.  645. 


LEGAL  ETHICS. 

PKBSKVBRANCB  AND  BCONOMY. 

It  was  jnstly  observed  by  an  eminent 
Equity  Judge,  that  the  secret  of  that  alchymy 
by  which  lawyers  attained  fortune  and  success 
eoBststsd  in  persevering  industry  and  strict 
economy.  No  one  will  deny  to  lawyers  the 
merit  of  industry.  Early  and  late,  they  labour 
aorenuttingly  in  their  clients'  affairs,  and  be- 
stow upon  them  a  carefulness  of  considera- 
tion and  anxiety  of  thought  that  are  rarely 
given  to  their  own  concerns.  Whilst  thus  in- 
cessantly engaged  in  advising  on  or  superin- 
tending the  affairs  of  others,^— in  providing 
against  imprudence  or  remedying  the  evils  it 
has  occasioned, — they  too  often  neglect  their 
own  personal  interests.  And  it  must  be  ad- 
mitted that  they  are  exposed  to  many  tempta- 
tions. Their  positiea  and  status  as  members 
of  an  honourable  and  learned  Profession, 
fender  it  almost  nnavoidalile  that  they  should 
mcttr  considershle  expense  in  the  management 
of  their  business.  If  the  trader  is  justifiable 
in  making  an  imposing  display  of  his  commo- 
dities to  promote  their  Sale,  the  lawyer  may  be 
somewhat  excused  for  presenting  a  respectable 
appearance  and  conducting  his  establishment 
in  a  libetal  style. 

Oor  attention  to  the  important  doty  of 
fingality  has  been  recently  called  by  the  publi- 
cation of  a  useful  tract  under  the  name  of 
"The  Fenny,"'  written  by  an  able  and  learned 
kwyer.  We  therefore,  as  wdl  from  respect  to 
hhn,  as  the  importance  of  the  subject,  venture 
to  direct  attention  to  it,— gratified  as  our 
readers  must  be  to  find  the  sages  of  the  Law, 
who  have  retired  from  its  toils  and  duties. 


'  The  Penny :  a  Blessing  or  a  Curse.  An 
Essay  treated  Proverbially.  London :  Cradock 
&  Ca,  1852. 


thus  devoting  some  of  their  leisure  to  the 
moral  benefit  of  the  community.  We  are 
correct,  we  believe,  in  ascribing  this  interest- 
ing collection  of  the  "  Wise  Saws "  of  past 
ages  to  Mr.  J.  J.  Wilkinson,  the  author  of 
many  valuable  Treatises  on  the  Law. 

in  snbmotting  to  our  readers  a  specimen  of 
the  work,  we  shall  limit  our  selections  chiefly 
to  the  Aphorisms  of  Lord  Bacon : — 

**  Men  seem  neither  well  to  understand  their 
riches  nor  their  strength ;  of  the  former  they 
believe  greater  things  than  they  should;  of 
the  latter  much  less. 

"  Ordinary  expenses  ought  to  be  limited  by 
a  man's  estate  and  propert3r9  and  govemea 
with  such  regard  as  it  be  witmn  his  compass. 

<* Recollect,  'iite  brings  custom;'  'custom 
it  second  natnre/  Hear  what  a  noble  moralist 
said  two  thousand  years  ago:  Plato  repre« 
bended  severely  a  young  man  for  entering 
into  bad  company;  'Why,'  said  he,  '  do  yon 
reprehend  me  so  sharply  for  so  small  a 
matter?'  Plato  replied,  '  Custom  is  no  small 
matter.' 

IVoy  was  won  by  trial.  In  our  honest 
endeavours  and  abilities  we  have  certainty, 
but  not  in  the  favour  of  others,  or  the  good 
winds  of  fortune :  the  one  is  a  much  greater 
good  than  the  other. 

"  That  which  cometh  unto  us  without  our 
own  virtue,  yieldeth  not  that  commendation 
and  reputation. 

"  <  Fly,  then,  the  pleasures  which  will  bite 
to-morrow.'  Why  should  a  man  be  in  love 
with  his  fetters,  though  of  gold  ? 

"A  man  bv  nature  runs  into  herbs  or 
weeds:  therstore,  let  him  seasonably  water 
the  one,  and  destroy  the  other. 

"The  virtue  of  prosperity  is  temperance; 
the  virtue  of  adversity  is  fortitude. 

*'  It  is  a  lofty  saying,  '  The  advantages  of 
prosperity  are  to  be  wished;  but  the  advan- 
tages of  adversity  are  to  be  admured.'— 
(Bacon). 

" '  More  water  fflideth  by  the  mill  than  wots 
the  miller  oV-^iSkakipeare). 

<"  If  an  hour  is  lost  in  the  morning,  a  man 
is  seeking  it  all  day  long.  Early  he  should 
rise,  and  go  to  his  work  and  his  workmen ;  on 
the  Master's  eye  half  the  esute  depends.'— 
{Edda^ 

" '  The  master's  foot  is  manure  to  the  estate.' 
--(fifponifA). 

" '  The  gains  of  ordinary  trade  are  honest, 
and  furthered  by  two  things :  chiefly  by  dili- 
gence, and  by  a  good  name  for  good  and  fair 
dealing.' — {Bacon,) 

" '  Happy  is  the  man  who  is  an  early  riser.* 
Oor  gooa  King  George  the  Third  and  his 
Royal  Family,  and  our  gracious  Queen  Vic- 
toria, with  Prince  Albert,  and  their  children, 
set  an  example  in  that  respect  to  her  subjects. 
-'(WUkinMfm.) 

" '  Early  to  bed  and  early  to  rise. 

Makes  a  man  healthy,  wealthy,  and  wise/ 
-(iloy.) 
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**  'Pbugfa  deep  while  sliiggardh  sleep, 
Tou  will  bave  corn  to  sdl  md  keep/" 

We  recommend  tins  little  Book  of  practical 
wisdom  to  all,  and  especially  to  Students  of 
the  LaWf  whose  friends  wffl  do  tiwn^  a  kind 
service  by  presenting^  each  with  a  copy>  and  an 
admonition  to  ponder  on  and  dfligently  adopt 
its  maxims. 

SERVICE  OP  CLERKSHIP. 

WHERE  THE   ATTORNEY   RESIDES   AT  A 
DISTANCE. 

''A  Constant  Subscriber  "  reqnssto  to  know 
vdiether  a  clerk  under  articles,  sornng  part  of 
hictiiiiA  St  a  brsnefa  office  whaie  tbaattocBef 
does  not  reside  but  comes  occasionally — say 
irnekly — would  be  considered  good  service, 
snd  whether  any  objection  ooold  be  made  xo 
tiie  derk's  admission  oa  account  thereof. 

[We  think  the  service  of  an  articled  clerk  at 
a  place  where  the  attorney  does  not  residi^  and 
idwra  he  goes  only  ones  a  wsek,  will  not  be 


PAYMENT  OF  FEES  BT  STAMPS. 


ovncBs  roR  DnrrBiBunoN. 

lb  the  Editor  of  the  Legal  Obseroer. 

Sii^—- Whatever  arrangemants  srs  preposed 
for  a  disMiution  of  ssmps  to  be  takett  iitlisn 
of  paymentr  for  the  fiitm,  it  is  to  bo  hopsd 
thafc  a  distnlMtion  office  or  offices  will  be 
opened  near  the  naigMiourliood  wherr  waA 
expeaditve  most  of  nacassitv  tedsa  plmv  «d 
that  no  additional  tax  will  be  allowed  to  be 
charged  thenon  as  is  now  the  ease  in  Basfe* 
mplcy*  The  la.  search  flea  in  the  Beidbboi» 
hood  of  Chancery  Lane  is  If .  UL :  ia  ttie  C% 
{(L  only  additional  ia  charged*  If  this  is  not 
looked  to,  we  shall  have  the  4^.  stamp  besnng 
at  least  a  charge  of  6c/.  or  Is. 

E'C. 


MOOT  POINT. 

LOHBOer  SMALL  DEBTS  ACT. 

To  the  Editor  of  the  Legml  Observer. 

Sir, — ^As  a  subscriber  ab  initio,  I  beg  to 
snbmit  to  yonr  readers  the  following 


sufficient.    The  Jndges  reqnire  that  the  clerk  2^°*?,  S\Jn*  ^-  u  •^'1   ^V'^"^f:S!*:i 

^u^iA  v^  ^     n     •    r^    .  *      J  1,.^  Small  Debts).    Which  is  law?   the  119th  ar 

shonld  be  personally  mstmcted  and  hu«  scr- ,  ^^  I20th  section  of  that  Statute  ? 
vice  supenntended  by  the  attorney. — £o.]        ! 


J.C. 


RECEMT  accisiaas  in  the  superior  courts. 

APTD     SHORT  NOTES   OF    CASES. 


In  re  Hewitson;  Torbvek  v.  Hewitson.     July 

28,  1853. 
trustees'  act,  1850.— vesting  order. — 

LEGAL  estate    IN    COPYHOLDS. -— MAR- 
RIED WOMAN. 

An  order  was  made  under  the  13  4-  14  Vict, 
c.  60,  a.  3,  vesting  the  legal  estate  in  cer- 
tain copyhold  propertgr-hM  by  a  Inmtic 
trustee  (thmtgh  not  so  found  by  commis- 
sion) in  trust  for  a  married  woman  to  her 
separate  use  for  life,  with  a  power  of  cK^ 
positim  by  tsill,  but  without  any  restraint  as 
to  alienation  or  anticipation, — in  the  mort- 
gagee to  whom  she  and  her  husband  were 
desirous  of  conveying  the  same^ 
This  was  a  special  case  mder  the  13  &  14 
Ifict.  c.  36.    A  petition  had  been  presented 
under  the  13  k  14  Vict.  c.60,  s.  3»  for  an 
order  to  vest  in  the  mortffaj^ee  the  legal  estate 
ia  certain  euslomm'  fiMolds  m  the  manor  of 
^kby  Stephen,  Westn»celsnd,  whieh  wm 
held  by  Mr.  HewitsoB  a»  trustee  inr  Mrs. 
Torbnck  — Mr.  Hewitsoo  having  beeema  of 
VBSOund  mind,  though  not  so  found  by  in^ 
quisition.    Under  the  deed  of  trust  the  pro- 
perty was  held  on  trast  for  Mrs.  Torbnck  to 
Imt  separate  use  for  1S&  mOt  a  power  of  dis- 
posing by  will,  but  without  any  restriction  aa 


to  afienation  or  anticipation,  and  in  the  eteot 
of  her  surviving  her  husband  without  appoint- 
inir  to  her  absolutely.  They  were  desirous  of 
comnsying  the  fee  to  the  moit^agce.  The  ps^ 
tition  was  directsd  at  the  hearing,  on  May  5 
last,  to  stand  over  to  file  aspedal  case  as  to  the 
custom  of  the  manor.  It  appeared  that  it  was 
the  custom  for  the  steward  to  examine  a  mar- 
ried woman  aa  to  her  consent  m  eonveying  the 
fee,  and  to  endorse  such  consent  on  tbe  cobp 
veyance,  upon  which  the  alienee  was  admittsd 
at  the  next  Ck>urt. 

Toiler  in  support; 

The  Lord  Chancellor  (without  calliag  on 
Bichner  for  the  kmatic  trustee)  said,  as  the 
custom  of  the  manor  was  not  to  admit  en  ma> 
render,  the  provisions  of  the  3  &  4  Vict.  c.  77, 
did  not  apply,  and  that  Mrs.  Torbuck  had 
barred  her  power  of  appointment.  An  order 
would  IdierefiffB  be  made  ss  prayed. 


%tttM  SuiStCsfir. 
Buthoven  v.  Cobb.    July  29, 1862. 

PRODtTCTION  OF  DOCUMENTS. — PRIYILSGBD 
COMMUKICATION. — PARTIES  IN  BAMS  IN- 
TEREST. 

TSe  drfenddnts  and  third  parties  had  brought 
actions  at  law  against  the  plauUiff  to  ft' 
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eowr  jpriiicijMiZ  and  hUereti  of  momeff  lent, 
OS  soomUy  of  ike  depoeii  of  eertam  homdt 
in  a  eommtm^,  bui  wUek  the  ptmmtiff  al- 
leged had  beem  eetmU^  hanqferred.  The 
third  parties  obtained  the  opinion  ofeotmsel 
thereon,  and  furnished  the  d^endanis  vnth 
a  CQpjf  '  Held,  dismissing  with  costs  an  ap* 
peal  from  Vioe^ChaneeUor  Parher^  that  the 
plaintifwas  not  entitled  to  prodnction  qf 
such  ease  and  opimion. 

This  wm  an  appeal  from  Vice-Ohancellor 
ftrker  (decided  on  June  9  last).  It  appeared 
Aat  moe  bonds  in  the  Gopper  Mtoera*  Com- 
paar  had  been  deposited  hj  the  plaintiff  with 
liiibankersy  and  that  seren  were  afterwards 
banded  to  the  Misses  Uoyle,  and  two  to  the 
defendants,  Messrs.  Cobb.  It  was  alleged  that 
the  deposits  were  to  secure  the  amount  of  the 
bonds,  bnt  the  plaintiff  contended  there  had 
been  an  actual  traasleff.  Misses  Hoyle  and 
the  defendants  had  broi^fc  actions  at  law 
a^Dst  the  plaintiff,  to  recorer  the  amount  of 
piincipaland  interest*  and  the  fonner  had  taken 
the  opinion  of  counsel  as  to  their  rights— giving 
a  cop7  to  the  defendants—production  of  which 
was  aonght  by  the  plaintiff,  but  withheld  by 
them  on  the  ip'ound  of  privilege. 

Wigram  and  RamHnson  in  aopport;  Maiisu 
and  Karslake,  conUrik,  were  not  called  on. 

The  following  cases  were  cited :  Storey  t. 
LordGeorge  Lenox,  1  Keen,  341;  1  Myl.&K. 
S35 ;  Whitbread  t.  Gfnmcy,  1  You.  541 ;  BMm 
V.  Corpwratiom  ofLsoerpool^  2  Sins.  467 ;  1  Myl. 
&  K.  88;  Greenough  v.  GasheU,.  ib.  98 ;  Les- 
borongh  t.  Ratetins,  3  Myl.  &  Cr.  518  ;  Knight 
▼.  itfer^att  (/  fVaterford,  2  Y.  4c  C,  £q.  Each. 
22;  SoiByer  v.  Birehmore,  1  Keen,  391 ;  3  Myl. 
&  K.  572 ;  QreenlaiD  v.  King,  1  Beav.  137 ; 
Coai^T.Cay  ({/'LoimIm,  4  Y.  ft  a,Ch.  Ca.  139; 
(^Uag  V.  Pmring,  2  MyL  &  K.  380 ;  FHght  t. 
Bobinson,  8  Beav.  22  ;  Goodall  v.  Uttle,  1  Sim. 
N.  S.  155;  O^  T.  Cauffeild,  3  M'N.  &  G.  463 ; 
BolmesY.  Bmddeleg,  6  Beav.^521 ;  1  PhiU.  176 ; 
Pcorae  ▼.  Pearse,  1  Oe  6.  ft  S.  12. 

The  Lorda  Justices  said,  the  defendanto  had 
no  right  as  between  themselves  and  third  per- 
aons  to  produce  the  documents  in  question, 
as  the  interests  of  the  Misses  Hoyle  and  their 
righta  therein  required  that  their  we  should 
be  limited  to  the  purposes  for  which  they  were 
communicated  to  the  defendants,  and  the  plain- 
tiff was  precluded  from  demanding  their  pro- 
duction. The  appeal  was  therefore  dismissed 
with  costs. 


«Utf  ter  of  «f  HoQiT. 
Davies  ▼.  Davies,    July  20,  1852. 

CLAIM. — ^MVLTIFARIOUSKBSS    AND    MIS- 
JOIN  DnE.-—NBXT    FKtBND. 

An  obfectum  was  overruled  to  a  ofatrn,  filed 
by  the  plaintiff  on  his  own  and  his  chil- 
dren's behajfl  far  multifariousness  and 
misjoinder,  for  the  purpose  of  getting  in 
and  securing  certain  property  to  which  he 
yeas  entitled  aftsr  the  death  ^  a  testator's 


widow  and  the  cUtAren  in  the  event  qf  his 
prior  decease. 

This  was  a  claim  filed  by  the  plaintiff  on 
his  own  behalf  and  as  next  friend  of  his  chilr 
dren,  for  the  purpose  of  getting  in  and  secur- 
ing certain  property  left  on  the  death  of  the 
testator'a  widow  and  upon  the  death  of  his 
father  and  mother  (which  had  occurxed)^ 
among  his  four  sisters  and  brother,  the  plain* 
tiff,  or  their  children. 

R.  Palmer  and  Eiderton  for  the  defendant, 
the  testator's  widow  and  executrix,  took  an 
objection  of  multifariousness  and  of  misjoin- 
der ;  James,  contr4. 

The  Master  qf  the  RoUs  overruled  the  ob- 
jection, on  the  ground  that  the  interests  of  the 
parties  and  ^heir  claims  were  not  inconsistent, 
as  all  bad  an  interest  in  having  the  fhnds  as- 
certained and  secured,  and  no  question  re- 
specting the  division  could  arise  until  after  the 
defendant's  death. 


Ofcf 'Ctencelliit  Ctmitr. 

Edlestone  v.  Collins.    April  22,  23;  August 
6,  1852. 

MARRIED  WOMAN. — SUBRBNDBR  TAKBN  BY 
INFANT  DBPUTY  BTBWARD  OF  COPYHOLDS. 

— FORBCLOSURB. 

The  conditional,  surrender  of  a  married  wo* 
man  of  certain  copyhold  property  to  secure 
a  mortgage  was  taken  by  the  deputy  steW" 
ard,  who  it  appeared  was  under  ike  age 
of  21:   Held,  no  objection  to  thevalidUf 
of  the  surrender,  and  in  a  foreclosure  suU 
the  usual  decree  was  made. 
In  this  forecloaure  suit  it  appeared  that  a 
conditional  surrender  of  certain  copyhold  pro- 
perty had  been  made  by  a  married  woman  to 
secure  ro>payment  of  advances,  but  that  the 
deputv  steward  who  took  the  same  and  exBr 
minea  her  waa  an  infant  under  the  age  of  21. 

The  Question  arose,  whether  the  surrender 
was  void. 

Sir  W.  Page  Wood  and  Smythe  for  the  plain- 
tiff; Glasse  and  Beales  for  the  defendants. 

Cur.  ad.  mdt. 
The  Vioe-ChaneeUor  said,  that  in  practice 
the  office  of  taking  the  separate  examinatioB  of 
a  married  woman  was  ministerial  and  not  jut 
dicial,  being  constantly  delegated,  and  the 
Commissioners'  report  was  acted  upon  without 
ever  inquiring  whether  any  of  them  might 
chance  to  be  an  infant.  The  surrender  could 
not  therefore  be  treated  as  a  nullity,  and  the 
usual  decree  must  be  taken. 


f^tct'CfiBncfnor  HCnlrtnffts. 
In  re  Mais.    June  26,  30,  1852. 

TR0BTBB   ACT,   1850. — TRU8TBB  OUT  OF  JXh 
RX8DICTI0N.— RBMOVAL  OF. 

The  Court  refused  to  remove  a  trustee  andap* 
point  another  in  his  stead  under  the  13  4* 
14  Ftct.  c.  60,.  ss.  22,  32,  on  the  mere 
ground  of  his  being  resident  ant  qf  the 
Jurisdiction. 
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6.  W,  Collins  appeared  in  support  of  this 
petition  unjer  the  13  &  14  Vict.  c.  60.  for  the 
appointment  of  a  new  trustee  in  the  place  of 
one  who  was  resident  in  Jamaica  out  of  the 
jurisdiction.  He  referred  to  as.  22,  23,  and 
cited  In  re  Hodgson's  Settlement^  15  Jur.  652. 

The  VicC'Chaneellor  said,  the  legislature 
never  intended  that  because  a  trustee  was  out 
of  the  jurisdiction*  possibly  for  a  short  time 
onl^,  he  should  be  summarily  removed,  and  the 
petition  would  therefore  be  refused. 


In  re  Farmer.    July  1,  1852. 

TRDSTBE  ACT,  1850. — APPOINTMBNT  OF  NKW 
TRUSTEE. — CONFIEMATION  OF  MASTBR's 
REPORT. — PRACTICE. 

Semble,  that  the  proceeding  to*  confirm  the 
Master^ s  report  on  a  rtference  under  the 
13  &  14  Vict.  c.  60,  s.  41,  is  by  motion, 
and  not  petition. 

C.  Hall  appeared  in  support  of  this  petition, 
which  sought  the  confirmation  of  the  Master's 
report,  on  a  reference  to  him  under  the  13  & 
14  Vict.  c.  60^  s.  41,  approving  of  a  new 
trustee. 

^  The  Vice-Chancellor  said,  that  the  applica- 
tion for  the  purpose  must  be  by  motion,  and 
not  by  petition. 


In  re  Reynolds.     June  26 ;  July  3,  1652. 

INFANT. — RECEIVER  OF  REAL  ESTATES. — 
PETITTON. 

Upon  petition,  a  receiver  was  appointed  of 
the  rents  of  real  estates  belonging  to  an  in- 
fant, without  the  institution  of  a  suit. 

This  petition  was  filed  on  behalf  of  an  in- 
fant, by  his  next  friend,  and  prayed  the  ap- 
nointment  of  a  receiver  of  real  estates,  to  which 
tie  was  entitled.  It  appeared  that  no  suit  had 
been  instituted  for  the  purpose. 

Phillips  in  support,  cited  In  re  Leeming,  20 
Law  Joum.  N.  S.,  Ch.  550;  In  re  Gascoyne, 
ib.  557. 

The  Vice-Chancellor  made   the    order 
prayed. 


as 


C0urt  at  ercbe^tttr* 
Blnek  V.  Qompertz.    April  15 ;  June  7, 1852. 

GUARANTEE. —  ALTERATION  BT  ENDORSE- 
MBNT.— STATUTE  OF  FRAUPS. 

A  guarantee  was  signed  by  the  defendant  to 
obtmn  ^e  payment  of  two  drqfts  for  2001. 
and  146/.  due  from  G.  to  the  plaintiff,  and 
a  memorandum  of  the  reeeipt  of  suck  drafts 
urns  uftetwards  wriOenmcmsa  the  same  by 
the  dtfendant,  and  signed  by  tke>  plaintiff 
only,  in  ^Mah  the  aioouai  of  the  146/. 
draft  was  oorrected  to  IM. :  Held,  dis- 
charging with  costs  a  ruk  for  a  mew  trial, 
that  the  endorsement  must  be  taken  to  be 
ttuthentieated  bu  the  eigne^re  to  the  me- 
moramdwn,  and  urns  snffUnent  tmiier  the 
Statute  ^  Frauds  to  render  the  dAnda^ 
Uable. 

This  was  a  rule  itisi  fbr  a  new  trial  of  this 
action  which  was  broi^^ht  against  the  defend- 
ant, on  the  foUowing  guarantee,  signed  by  the 
defsudant  and  directed  to  the  plaintiff,  and 
g^ven  upon  the  plaintiff  supplying  wines  to  Mr. 
M.  J,  O'Connell:— "Kensington,  March  17, 
1 85 1 .  Dear  sir,— Upon  yourlmndihg  me  your 
two  drafts  on  Morgan  John  O'ConneU,  Esq., 
M.  P.,  respectively  for  200/.  and  146/;^  at  six 
months  from  this  date,  I  undertt&et^  get  them 
accepted,  and  see  that  tliey  are  dnly  pdd." 
And  the  following  was  written  across  the  gua- 
rantee by  the  defendant,  and  sigiied  by  the 
plaintiff:—^*  I  have  received  the  two  drafts,  one 
Deing  for  150/.  instead  of  146/,,  ttiere  being  an 
error  in  the  invoice  of  41.— bbth  accepted  by 
Mr.  O'Connell."  On  the  irfal  before  U  C.  B. 
Pollock^  at  the  sittings  in  Middlesex  in 
Michaelmas  Term  last^  the  jykintiff  obts&ned  a 
verdict. 

Welsb^,  Q.  C,  and  Pearee,  allowed  cause 
against  the  rule,  which  was  supported  by 
Knowles,  Q.  C. 

Cur.  ad.  tutt. 

The  Court  said,  it  might  be  inferred  from  the 
fact  of  the  second  memorandum  being  written 
on  the  same  paper  by  the  defendant,  that  it  was 
antiienticated  by  the  signature,  and  it  consti- 
tuted, therefore,  a  sufficient  memorandum  in 
writing,  signed  by  the  defendant  under  the  Sta- 
tute of  Frauds,  and  the  rule  was  discharged. 


ANALYTICAL   DIGEST   OP   CASES, 

REPORTED  IN  ALL  THE  COURTS. 
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Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186. 


Law  relating  to  Charities,  p.  203. 
Appeals  in  Bankruptcy,  p.  225. 
Construction  of  Statutes^  pp.  104»  286,  306, 
325. 
.  Law  of  Wills,  pp.  346,  367,  386,  406. 
Husband  and  Wife,  p.  426,446.] 


LAW  OF  HUSBAND  AND  WIFE. 
IContinuedfrom  p.  428.] 

MARRIAGE   SETTLEMENT. 

1.  Separate  use  in  future  as  we//  as  present 
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ewerture, — Anticipation.  —  Charge  on  life  in 
terest.—By  a  post-nuptial  settlement  a  sum  of 
money,  the  property  of  the  wife,  was  vested  in 
trustees,  upon  trust  td  pay  the  income  as  the 
wife  shoola  from  time  to  tim«  appoint,  not  by 
way  of  antieipatioii^  and,  in  delamt  of  appoint- 
ment, to  the  irife  foi^  her  separate  use,  inde- 
pendent of  G.,  her  husband  $  and  from  and 
after  her  death,  to  6.,  die  hatband,  for  life; 
and  from  and  after  the  death  of  the  sunriror, 
to  die  children  of  the  marfiage,  as  dierein 
mentian^d ;  and,  if  there  should  be  no  chil- 
dren, and  the  wife  should  survive  6.  the  hus- 
band, die  whole  trust  property  to  be  paid  to 
her;  and  tf  G.,  the  husband,  should  survive 
the  wife,  then  at  his  death,  as  the  wife  should 
appoint^  or»  if  no  appointment,  to  her  next  of 
kin:  Held,  that,  alUiough  no  reference  was 
made  in  the  eetUement  to  any  future  coverture, 
still  the  trust  for  the  separate  use  of  the  wife, 
and  the  clause  against  anticipation,  protected 
the  interest  of  the  wife  during  a  second  mar- 
riage, and  that  a  charge  by  her  and  her  second 
husband  upon  her  life  interest  in  the  trust  pro- 
perty was  invalid.  In  re  Gaffee^s  settlement,  1 
H.  k  T.  635  ;  1  M*N.  &  G.  641. 

I£  the  restriction  forms  part  of  the  only  sen- 
tence which  gives  any  estate,  and  ie  in  words 
made  part  of  the  gift,  then  the  estate  and 
the  restriction  must  be  commensurate.  In  re 
Gaffee's  settlement,  1  M'N.  &  G.  54K 

2.  Covenant  to  tnsure.-^Times  where  trusts 
aro«e.— By  the  terms  of  a  marriage  settlement, 
1,000/.,  secured  by  a  policy  of  insurance  on  the 
fi£e  of  the  intended  wife's  fether,  was  to  be  paid 
to  the  intended  husband,  provided  he  had  pre* 
viously  effected  an  insurance  on  his  own  life 
for  a  similar  amount ;  if  not,  it  was  to  be  paid 
to  the  wife.     It  then  directed  that,  if  the  insur- 
ance should  not  have  been  effected,  or  if  the 
husband  and  wife  should  be  both  dead  when , 
the  1,000/.  should  be  received  by  the  trustees, . 
it  should  be  paid  to  the  issue  of  the  marriage. 
The  husband  covenanted  to  effect  an  insurance 
within  six  months  after  the  decease  of  the  | 
wife's  father,  to  secure  the  payment  of  the  said  \ 
sum  of  l,000i.  at  his  decease.    By  a  clause  at ' 
the  end  of  the  settlement,  it  was  directed  that, 
in  default  of  the  husband  effecting  the  msur* 
ance,  the  1,000/.  should  be  invested,  and  the 
interest  paid  to  the  husband  until  he  effected 
it,  and  then  he  was  to  receive  the  principal. ' 
The  insurance  was  not   effected   within  the 
time   mentioned:    Held,   that    the    husband 
might  effect  the  insurance  at  any  time  during 
his  life ;  that  the  trusts  in  favour  of  the  wife 
did  not  arise  till  the  close  of  the  life  of  the 
survivor  of  her  father  and  husband,  and  that 
the  trusts  in  favour  of  the  children  did  not ' 
arise  till  after  the  death  of  all  three,— viz.,  the 
father,  the  husband,  and  the  wife. 

The  dindends  of  the  1,000/.  were  therefore  ' 
directed  to  he  paid,  during  the  life  of  the  bus- ' 
band  to  his  mortgagees,  or  until  he  should 
effect  the  insurance ;  and,  if  he  effected  an 
inaorance,  the  principal  was  to  he  applied  in  j 
parmeot  of  the  mortgage  debt,  and  Uie  reeidue ; 
^  be  pa  idto  the  husoand,  or  the  parties  claim- 


ing under  him.    Bush  v.  Watkins,  14  Beav. 
425. 

3.  Omission  lo  declare  a  life  interest  in  the 
itfifeifshe  survived  her  husband, — Implication. 
— ^A  marriage  settlement  declared  the  trusts  of 
a  sum  of  money  to  be,  that,  during  the  Joint 
lives  of  the  husband  and  wife,  the  dividends 
should  be  paid  to  the  wife  for  her  separate  use ; 
and  if  she  should  die  in  the  husbano's  lifetime, 
the  principal  sum  should  be  transferred  to  him 
absolutely ;  and  if  the  hueband  should  die  in 
the  wife's  lifetime,  then  the  same  should  be 
held  in  trust  for  such  person  as  the  wife  should 
by  will  appoint  The  wife  survived  the  hus- 
band :  Held,  that  the  wife  took,  by  implication^ 
a  life-interest  in  the  trust-fund.  Allin  v, 
Crawihay,  9  Hare,  382. 

CMe  cited  in  the  judgment :  Tunstall  v.  Trappes, 
3  Sim.  312. 

4.  Collaterals. — Stipulations  in  favour  of  . — 
llie  cases  in  which  collaterals  are  not  within 
the  consideration  of  a  marriage  settlement,. 

Eroceed  upon  the  ^ound  that  the  wife  cannot 
e  considered  to  stipulate  on  the  part  of  the 
relations  of  the  husband;  but  limitations  in 
favour  of  collaterals  are  supported,  if  there  be 
any  party  to  the  settlement  who  purchases  on 
their  behalf.    Heap  v.  Tonge,  9  Hare,  104. 

Case  cited  in  the  judgment  x  Pulrertoft  v.  Pal- 
vertoft,  16  Ves.  92. 

MISJOINDKR. 

A  bill  was  filed  by  husband  and  wife  partly 
in  respect  of  the  wife's  separate  estate ;  but  she 
sued  bv  her  next  friend.  An  objection  for 
misjoinoer  was  overruled.  Meddowcroft  v. 
Campbell,  13  Beav.  184. 

MOBTGAOB. 

Separate  estate, — Mortgagee  in  possession.'^- 
Costs. — A  husband  and  wife,  by  deed  (acknow- 
ledged], demised  freeholds  of  the  wife  to  a 
mortgagee  by  way  of  trust,  the  trusts  being  to 
apply  the  rents  and  profits  in  payment  of  cer- 
tain premiums  on  insurance,  and  of  the  interest 
on  the  mortgage  debt,  and  then  in  reduction 
of  the  principal,  until  it  should  be  paid  off. 
The  husband  took  the  benefit  of  the  Insolvent 
Act :  Held,  in  a  suit  for  redemption  instituted 
by  the  assignee  in  insolvency  against  the  mort- 
gagee, that  the  latter  was  chargeable  with  the 
surplus  rents  which  he  permitted  to  be  re- 
ceived by  the  insolvent's  wife  for  her  mainte- 
nance,—the  principles  established  by Sturgis  v. 
Champneys,  5  Myl.  &  Cr.  97>  not  extending  to 
such  a  case.  But  thoe  being  ground  for  sup- 
posing that  the  Court  would  have  made  such  a 
provision  for  the  wife,  the  Court,  although  the 
balance  was  found  against  the  mortgagee,  de- 
creed payment  without  costs.  Clark  v.  Cook, 
3  Da  G.  &  S.  333. 

NBXT   FBIBND. 

1.  Feme  covert. — A  defendant  cannot  act  as 
next  friend  of  a  plaintiff  feme  covert.  Payne 
V.  lit/l/e,  13  Beav.  114. 

Case  cited :  Anon,  1 1  Jur.  258. 

2.  Costs  on  dismissal  of  6i//.— In   1849,  a 
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Wl  WM  filed,  purporting  to  be  exhibited  by  a 
married  woman  suing  in  respect  of  ber  sepa- 
rate  estate  by  a.  person  named  as  her  next 
frimclf  but  who,  it  afterwards  appeared,  had 
4£ed  two  days  before  the  bill  was  filed.  A 
year  afterwards,  a  new  next  friend  was,  with- 
out his  knowledge,  substituted  for  the  deceased. 
Hie  plaintiff's  soUcitor  afterwards  became  in- 
solvent and  left  the  country.  A  notice  of 
motion  to  dismiss  the  plaintiff's  bill  for  want 
of  prosecudoo,  with  costs,  was  served  on  the 
upent  of  the  insolvent,  the  solicitor  for  the 
^dntiff  in  the  cause ;  and  thereupon  an  order 
was  made,  dismissing  the  bill  with  costs,  to  be 
paid  by  the  new  next  friend.  Upon  a  motion 
by  the  new  next  friend  to  vary  the  order,  by 
charging  the  costs  on  the  plaintiff's  solicitor, 
or  to  limit  the  liability  of  the  new  next  friend 
to  the  payment  of  costs  whilst  he  was  on  the 
record  as  such :  Held,  that  the  notice  of  the 
motion  to  dismiss  had  been  sufEcienU^  given 
by  service  on  the  agent  of  the  plsdntin  in  the 
eanse,  and  that  the  form  of  the  order,  charging 
all  the  costs  on  the  new  next  friend,  was  cor- 
rect.   BUgk  V.  Treigett,  5  De  G.  &  S.  74. 

PAROli  TBU8T. 

Frond  on  marital  right, — A  woman,  a  few 
days  before  her  marriage,  and  without  the 
knowledge  of  her  intended  husband,  trans- 
ferred a  sum  of  stock  to  trustees  upon  a  parol 
trust,  as  alleged  by  the  trustees,  for  her  sepa< 
rate  use  for  iSe,  and  after  her  death  for  the  bene- 
fit of  her  children.  The  iact  of  this  transfer 
became  known  to  the  husband  some  time  after 
the  marriage.  The  dividends  were  reoeived  by 
the  wife  from  the  date  of  the  marristfe  until  her 
death,  which  took  place  17  years  alter.  After 
her  death  the  husband  filed  a  bill,  praying  a 
traasfer  of  the  stock,  and  containing  a  state- 
ment that  the  dividends  were  duly  paid  to  the 
wife  during  the  covertmne:  He/a,  under  the 
circumstances,  that  the  husband  was  precluded 
from  asserting  his  claim  to  the  stock  as  having 
been  transferred  in  fraud  of  his  marital  right. 
Loader  v.  Clarke,  2  M'N.  &  G.  382. 

PORTIONS. 

Setttement. — CoMtrttofton.— By  a  marriage 
settlement  dated  1787,  1,000^,  the  wife's  pro- 
perty, was  vested  in  trustees,  in  tru^t  for  the 
wife  and  her  husband,  for  their  lives,  succes- 
nvelv,  and,  after  their  several  deceases,  and 
the  oeath  of  the  survivor  of  them,  in  case  there 
should  be  any  child  or  children  of  the  body  of 
^e  husband  or  the  body  of  the  wife,  lawfully 
begotten,  which  should  be  then  living,  in  trust 
to  nay  the  1,000/.  unto  such  children,  equally, 
ana,  if  there  should  be  but  one  such  child 
living,  then  in  trust  for  such  only  child,  and 
to  be  paid  to  such  child  or  children  at  their 
respective  ages  of  21,  and,  in  the  meantime, 
the  interest  of  each  child's  share  to  be  applied 
for  its  maintenanoe ;  and,  in  case  there  should 
be  no  such  child  living  «t  the  death  of  the 
survivor  of  the  husband  and  wife,  or  in  case 
of  there  beinff  such  and  all  of  them  should  die 
before  they  should  attain  21,  then  the  1,OOOZ. 


to  be  hi  trust  for  the  wife's  father.  By  a  deed 
dated  in  1793»  the  wife's  father  made  a  Tolnn- 
tary  settlement  <^  leaseholds  of  500i.  stock,  in 
trust  for  the  wife  for  life,  remainder  in  trust  for 
adl  her  children  then  bom  or  thereafter  to  be 
bom  whoshould  be  living  at  her  decease  equally, 
and  to  be  assigned  and  paid  to  them  at  Uieir 
respective  ages  of  21,  and,  in  ihe  meantifne, 
the  income  to  be  applied  for  their  maintennnce  ; 
and,  if  any  of  them  should  die  before  thdr 
shares  should  become  payable  or  assig^nable; 
their  shares  to  go  to  the  survivors;  and,  in 
case  all  the  children  should  die  under  21,  the 
property  to  be  in  trust  for  the  settlor.  The 
husoand  and  wife  had  three  children.  The 
wife  survived  the  husband.  Two  of  the  chil- 
dren died  in  her  lifetime ;  one  of  them  having 
attained  21.  The  third  attained  21  and  sar- 
vived  the  wife. 

Held,  that  that  child  was  entitled  to  the 
whole  of  the  property  comprised  in  the  deeds. 
Jefferg  v.  Jeffery,  17  Sim.  26. 

POWBR. 

1.  Temaut  for  Ufe. -- AUenaHon  of  mtereat 
under  setttement.--- Consent  to  re^sale. — The 
trustees  of  a  marriage  settlement  were  em- 
powered to  invest  the  trust  funds  in  land,  and, 
afterwarda,  to  re-sell  the  lands,  with  the  consent 
of  the  tenant  for  life.  After  the  trostees  had 
invested  part  of  the  funds  in  land,  the  tenant 
for  life  conveyed  his  interest  under  the  settle- 
ment to  a  purchaser,  by  the  description  of  all 
his  life  and  other  esute  and  interest  in  sll  the 
moneys,  stocks,  funds,  and  securities,  and 
messuages,  lands,  tenements,  and  heiedita!- 
ments  mto  which  the  moneys,  stocks,  fends, 
and  securities  were  or  at  any  time  thereafter 
might  be  converted  and  changed. 

Held,  that  the  tenant  for  life's  power  to  con- 
sent to  a  re-sale  of  the  lands,  was  not  destroyed 
by  the  alienation  of  his  interest  under  the  set- 
tlement.    Warburton  v.  Font,  16  Sim.  625. 

2,  Tenant  for  iife  of  trust  fund.-^Esxcm^m 
of — A  tenant  for  life  of  a  tmst  fund,  with 
power  to  appoint  the  reversion  to  a  child,  ap- 
pointed a  portion  of  the  reversionary  fund  to  a 
daughter  absolutely,  by  a  deed  to  which  the 
daughter,  the  daughter's  husband,  and  the 
trustees  of  the  fund  were  parties ;  and  by  the 
same  deed  she  assigned  her  life  interest  in  the 
appointed  portion  to  the  daughter  absolutely. 
By  a  subsequent  witnessing  part,  it  was  ex- 
pressed to  be  agreed  and  declared  by  and  b^ 
tween  all  the  parties,  that  the  appointed  poitkui 
should  be  held  on  trast  for  the  daughter's  se- 
parate use,  during  her  life,  and  aftewards  on 
trusts  for  her  husband  and  children:  Held, 
that  (independently  of  any  question  as  to  the 
merger  of  the  life  estate),  the  trast  for  the  se- 
parate use  was  good.  But  qumre,  whether  the 
limitations  of  the  subsequent  interests  were 
effectual.  TroUoj^  v.  Rautledge,  1  De  G.  & 
S.  662. 


[To  he  eon/tiitifcf.] 
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JURISDICTION  IN  BANKRUPTCY, 


PBOrOSJBD   TRANSFER  TO  THS    COUNTY 
COURTS. 

It  is  stetedy  upom  ftntboritj  dessrvuig 
of  attmtioD,  tlMtt  Lord  St.  Leoiuurds  has 
adopted  Lord  Broogium's  boIioq  as  to  dbe 
expediency  of  transferring  the  administra- 
tion of  the  Bankrupt  Laws  from  the  Com- 
misBioners  to  the  County  Court  Judces^ 
and  that  a  Bill  is  in  course  of  preparation^ 
to  be  submitted  to  Parliament  early  in  the 
approaching  SessioD,  foff  the  purpose  of 
effecting  thia  arrangement  Although  the 
ooQcnrrence  of  the  Lord  Chancelior  is  a 
significant  fact,  and  confers  a  praetieal 
importance  upon  the  scheme,  from  trhich 
some  may  be  disposed  to  augur  its  probable 
suocessy  even  Lord  St  Leonards'  approval 
does  not  divest  the  measure  of  those 
features  whieh  rendor  it  so  unsatisfactory, 
and  indeed  objectionable  to  the  commercial 
community.  Until  the  proposed  change 
bas  obtained  the  sanction  of  the  Legisla- 
ture, its  merits  may  be  fairly  and  usefully 
discussed ;  and  even  after  the  principle  has 
been  irrevocably  determined  upon,  prac- 
tical difficultiea  may  be  obviated  or  re- 
moved b^  a  candid  consideratioa  of  their 
magnitude.  To  asskt  our  readers  in  form« 
ing  their  own  judgment  upon  the  question 
about  to  be  agitated,  let  us  shortly-  advert 
to  the  system  under  which  the  Bankrupt 
I^wis  at  present  administered,  before  in- 
quiring how  far  its  defects  are  likely  to  be 
remedied  by  a  transfer  of  jurisdiction  to  the 
County  Court  Judgca. 

As  most  of  our  readers  are  aware,  the 
administration  of  the  Bankrupt  Laws,  in 
the  first  instance,  is  now  mtrusted  to 
seventeen  Commissioners,  five  of  whom 
attend  at  JBasinghall  Street  and  perform 
the  duties   of  the  Metropolitan   District, 
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which  includes,  not  only  the  Metropolis, 
bnt  a  drde  of  one  hundred  miles  around  it, 
whilst  the  remaining  twelve  Commissi<nier8 
are  appointed  to  the  country  districts, 
known  req>ectively  as  the  Bristol,  Birming- 
ham, Exeter,  Liverpool,  Leeds,  Manches- 
ter, and  Newcastle-upon-Tyne  districts. 
To  the  Court  of  each  CommiMioner  ii  at- 
tached a  Registrar,  two  Official  Assignees, 
a  Messenger,  and  an  Usher.  There  are 
also  the  Accountant  in  Bankruptcy,  the 
Chief  Registrar,  aud  a  Taxing  Master,  with 
their  subordinates.  The  Commissioners  of 
Bankruptcy  are,  without  any  exception, 
barriaters  of  many  years'  standing,  well 
known  to  the  Precession  and  the  public. 
The  Registrars  are  either  barristers  or 
solicitors,  and  the  Official  Assignees  are 
selected  from  gentlemen  who  have  been 
engaged  in  mercantile  business.  Under  the 
Absconding  Debtors'  Arrest  Act,  1851, 
(14  &  15  Vict.  c.  52,)  the  Commissioners 
of  Bankn^tcy  in  the  country  have  autho- 
rity, concurrently  vrith  the  Judges  of  the 
County  Courts,  to  grant  warrants  for  the 
arrest  of  absconding  debtors,  and  under  the 
Debtor  and  Creditor  Arrangement  Act,  (7 
&  8  Vict.  c.  70,)  the  Commissioners  of 
Bankruptcy  have  an  exclusive  jurisdiction  ; 
but  vrith  these  inconsiderable  exceptions, 
the  functions  of  a  Bankrupt  Commissioner 
are  confined  to  adjudicating  upon  the  cases 
of  traders  made  bankrupt,  and  superintend- 
ing the  distribution  of  the  assets  of  such 
traders.  Some  of  the  officers  of  the  Court 
of  Bankruptcy,  namely,  the  Commissioners 
and  Registrars,  are  paid  by  salaries ;  whilst 
the  Official  Assiguees  and  Messengers  are 
remunerated  wfadly  by  fees  or  allowances ; 
and  the  suitors  also  contribute^  to  the 
expenses  of  the  Court  of  Bankruptcy,  by 


^  Under  the  Bankrupt  Law  Consolidation, 
12  &  13  Vict.  c.  106,  s.  48. 
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Payments  in  the  •shape  of  stamps  in  lieu  of 
fees, — ^the  most  oppressive  of  which  is,  a 
stamp  of  10/.  upon  the  initiative  proceed- 
ing, now  called  the  petition  for  adjudication. 

It  has  frequently  heen  pointed  out  in 
these  pages,  and  may  he  taken  as  admitted, 
that  the  Court  of  Bankruptcy  does  not  al- 
together fulfil  the  expectations,  or,  within 
its  own  pecnliar  province,  satisfy  the  re- 
quirements of  the  commercial  and  trading 
community.  Hence,  we  presume,  it  is,  that 
in  so  many  instances  the  affairs  of  insolvent 
traders  are  wound  up  or  administered  with- 
out the  intervention  of  the  Court,  under 
deeds  of  inspection  and  other  private  ar- 
rangements, which  are  frequently  of  a 
questionable  character.  The  law,  the  man- 
ner in  which  it  is  administered,  and  the 
constitution  of  the  Court,  have  all  tended 
in  different  proportions  to  influence  bank- 
rupt traders  and  their  creditors  to  avoid 
resorting  to  the  Court  of  Bankruptcy  when- 
ever such  a  course  is  possible.  At  present, 
we  are  chiefly  interested  with  the  objections 
to  the  constitution  of  the  Court. 

No  one  acquainted  with  the  extent  and 
importance  of  the  business  which  falls 
legitimately  within  the  province  of  the 
Court  of  Bankruptcy,  and  certainly  no  per- 
son engaged  in  trade  or  commerce,  denies 
that  it  is  expedient  to  have  a  commercial 
ttibunml  specially  engaged  in  investigating 
the  conduct  and  transactions  and  admi- 
nistering the  affairs  of  insolvent  traders. 
What  is  alleged,  and  with  some  show  of 
reason,  is,  that  the  officers  of  the  Court  of 
Bankruptcy  are  underworked  and  over-paid, 
and  that  the  districts  are  so  arranged  that 
the  inhabitants  of  many  large  towns  are 
virtually  precluded  from  availing  them- 
selves of  the  benefit  of  the  law,  by  personal 
attendance  at  the  Courts  of  the  Commis- 
sioners, either  for  the  purpose  of  asserting 
claims  or  establishing  complaints.  Assum- 
ing these  grounds  of  dissatisfaction  to  be 
well  founded,  the  mercantile  public  insist, 
that  an  adequate  remedy  may  be  found 
without  abolishing  the  Court  of  Bank- 
ruptcy, pensioning  off  the  Commissioners 
and  officers,  and  transferring  the  business 
to  another  class  of  oflUcials  wholly  tmac- 

r luted  with  the  duties,  and  who  have 
ady  abundant  claims  on  their  time  and 
attention!  Let  the  remuneration  of  the 
Commissioners  and  officers  of  the  Court  of 
Bankruptcy,  it  is  said,  be  proportioned  to 
the  nature  and  value  of  the  public  services 
they  perform,  and  if  their  duties  afford 
inadequate  occupation,  other  duties  of  an 
anabgous  character  may  be  readily  sug- 


gested, which  experience  would  einbk 
them  to  discharge  with  a  moderate  bcreue 
of  personal  labour,  and  to  the  manifest  ad- 
vantage of  the  public.  The  winding  up  of 
insolvent  public  companies,  and  the  admi- 
nistration of  the  assets  of  deceased  persoDS 
dying  in  insolvent  circumstances,  seem  pro- 
perly to  fall  within  the  jurisdiction  of  thoie 
who  superintend  the  administratioa  of  ^ 
Bankrupt  Laws ;  and  now  that  the  pna- 
ciples  are  established,  by  judicial  dedaoni 
of  the  Superior  Courts  and  of  the  Court  d 
ultimate  Appeal^  upon  which  cases  of  thb 
nature  are  hereafter  to  be  governed,  the 
objections  which  formerly  existed  to  the 
transfer  of  jurisdiction  from  the  Conitof 
Chancery  to  the  Bankrupt  Commissionen 
would  probably  cease  to  prevail. 

At  all  events,  the  merchants  of  London, 
Liverpool,  Bristol,  and  the  other  gmt 
towns,  conceive  that  they  will  have  serious 
ground  for  complaint  if  the  numerous  ud 
complicated  questions  arisine  out  of  bank- 
rnptcies  are  to  be  adjudicated  upon  by  the 
Judges  of  Small  Debts  Courts,  m  commoD 
with  disputed  or  undisputed  shop  bills,  aod 
petty  actions  of  tort  in  which  the  expected 
damages  do  not  exceed  5L  The  prompt 
and  rapid  exerdse  of  a  summary  au^rity 
in  respect  of  the  goods  of  a  trader  imm^ 
diately  afler  the  commission  of  an  act  of 
bankruptcy, '  has  become  indispenatb^  ne- 
cessary, as  the  facilities  to  quit  the  kiii^dom 
multiply ;  and  the  operation  of  the  Bank- 
rupt Laws  in  such  cases  will  be  paralysed, 
unless  the  active  creditor  knows  trhere  to 
find  the  Judge  whose  warrant  enables  him 
to  secure  the  property  or  person  of  hi* 
debtor.  As  the  County  Court  districts  are 
at  present  arranged,  many  of  the  Judges 
are  required  to  make  a  circuit  of  seTerai 
towns  during  each  month,  the  stay  of  the 
Judge  in  each  town  being  proportioned  to 
the  amount  of  business  to  be  disposed  of. 
A  creditor  presenting  a  petition  for  adjndj- 
cation  in  bankruptcy  must  not  be  required 
to  hunt  after  the  County  Court  Judge  from 
one  town  to  another,  or  to  wait  until  the 
learned  functionary  returns  from  his  circuit. 

To  render  the  proposed  transfer  practJ- 
cable  or  endurable,  certain  of  the  Co^^ 
Court  Judges  must  be  stationary  in  tM 
large  towns,  and  in  attendance  daily  dunflg 
the  ordinary  hours  of  business,  as  the  Banlf* 
rnpt  Comn^ssioners  now  are.  The  nm 
and  efficiency  of  the  senrices  of  the  Offic»i 
Assignees  are  duly  appreciated  by  the  traor 
ing  community,  and  we  shall  be  curiouiW 
learn  how  the  continuance  of  these  sernces 
is  to  be  secured  if  the  bankruptcy  jttrisdHJ- 
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tion  13  to  be  distributed  amongst  the  60 
Coontj  Court  Judges.    It  is  impossible  to 
contemplate  the  appointment  of  an  Official 
Assignee  to  each  Judge,  and  the  duties 
omnot   be  satisfactorilj  discharged  either 
hj  the  bailiff  of  a  Counhr  Court  or  by  the 
County  Court  derk.     llie  Official  Assig- 
nee, as  well  as  the  Judge  adjudicating  in 
Bankruptcy,  must  be  constantiy  in  attend- 
ance at  an  appointed  place.     How  these 
exigeilides  are  to  be  provided  for,  without 
increasing  the   number  of  County  Court 
Judges,  as  well  as  other  officials,  is  not  at 
present   suggested.     The  omnipotence  of 
Parliament  is,  of  course,  relied  upon  to 
confer  on  the  County  Court  Judges  the 
practical    knowledge,   experience,  and  ac- 
quaintance with  the  Law  of  Bankruptcy, 
necessary  for  the  efficient  discharge  of  the 
norel  duties  it  is  now  proposed  to  impose 
upon  them ;  but  enough  has  been  stated  to 
satisfy  the  professional  reader,  that  even 
the  ability  and  zeal  of  the  County  Court 
Judges  may  be  insufficient  to  render  the 
proposed  transfer  of  jurisdiction  acceptable 
to  the  suitors  in  bankruptcy,  or  advanta- 
geous to  the  public. 

ANNOTATIONS  ON  THE  COMMON 
LAW  PROCEDURE  ACT,  No.  III. 

INDORSEMENT  OP  PARTICULARS  ON  WRIT. 

The  Courts  of  Law  are  more  frequently 
resorted  to  for  the  purpose  of  procuring 
satisfaction  for  admitted  claims,  than  with 
the  view  of  asserting  contested  rights. 
More  than  a  moiety  of  all  the  actions  com- 
menced in  the  Superior  Courts  of  Law  are 
settled  before  plea.  Up  to  a  certain  stage, 
however,  the  process  is  identical,  where  it 
is  found  necessary  to  investigate  facts,  and 
in  cases  affording  no  materids  for  judicial 
investigation.  The  form  of  writ  and  de- 
claration respectively,*are  similar,  whether 
the  defendant  submits  to  the  plaintiff's  de- 
i&and,  pr  is  prepared  to  resist  it.  It  is  ma- 
nifestlv  expedient,  and  not  unjust,  that  it 
should  be  ascertained,  at  the  earlieet  poe- 
9ibU  period,  whether  the  defendant  desires 
to  litigate  the  plamtiff 's  daim.  U  the  de- 
fendant does  not  require  that  the  demand 
niade  against  him  should  become  the  sub- 
ject of  investigation,  the  forms  of  legal  pro- 
.^ure  are  superfluous ;  but  it  is  essential 
™t  the  defendant  should  be  apprised  of 
the  nature  and  limits  of  the  daim  the  Court 
^  called  upon  to  enforce,  before  he  is  re- 
l^ured  to  submit  to  it,  and  he  must  have 
^  opp<wtoiiity  aflbrded  for  announcing  his 


intention  to  submit  or  resist.  The  actions 
which  are  constantly  found  not  to  afford 
matter  for  litigation,  and  therefore  pass  as 
undefended,  are  those  brought  to  enforce  the 
payment  of  debts,  or  damages,  where  the 
amount  is  liquidated. 

In  this  most  extensive  class  of  cases,  it 
is  now  felt  to  be  unnecessary  that  there 
should  be  a  writ  and  a  declaration  accom- 
panied by  particulars  of  demand.  It  is 
conceived  that  in  such  cases  the  ends  of 
justice  will  be  more  speedily  attained,  and 
at  less  cost,  hymniiinff  the  partieulare  of 
demand  and  the  writ,  and  dispenting  with 
a  declaration  altogether.  The  Common 
Law  Commissioners  did  not  think  it  expe- 
dient to  dispense  with  the  writ  and  begin 
in  every  case  with  the  declaration,  but  they 
suggested  a  plan  the  practical  operation  of 
which  is,  to  give  the  plaintiff,  in  an  unde- 
fended action,  the  benefit  of  a  judgment  at 
the  earliest  stage,  without  reouiring  a  de- 
claration to  be  filed  or  delivered.  Tbos  sug- 
gestion of  the  Common  Law  Commissioners 
IS  embodied  in  the  25th  and  27th  sections 
of  the  Act  15  &  16  Vict,  c  76,  (printed 
ante,  p.  392,)  and  appears  to  have  met 
very  general  approval. 

iy  the  former  of  these  sections,  in  all 
cases  where  the  defendant  resides  within 
the  jurisdiction,  and  the  claim  is  for  a  debt 
or  liquidated  monsj  demand  arising  upon  a 
contract,  the  plaintiff  may  .indorse  upon  the 
writ  of  summons  and  copy  thereof,  the  par- 
ticulars of  his  claim,  which  is  to  be  consi- 
dered as  particulars  of  demand.  Under  the 
last-mentioned  section,  where  the  writ  of 
summons  is  indorsed  with  particulars  and 
has  been  personally  served,  or  tiiat  a  Judge 
has  given  leave  to  proceed  without  actual 
personal  service,  the  plaintiff,  in  default  of 
appearance,  may  at  once  sign  final  judg- 
ment for  a  sum  not  exceeding  that  indorsed 
on  the  writ,  with  interest  and  costs  as  fixed, 
and  the  plahitiff  may,  upon  such  jud|;men^ 
issue  execution,  at  the  expiration  of  eight 
days  from  the  last  day  for  appearance  and 
not  before.  It  is  provided,  however,  that 
either  before  or  after  final  judgment,  the 
defendant  may  be  let  in  to  defend  upon 
satisfactorily  aeeounting  far  omitting  to  qp* 
pear  in  due  course,  and  disdosing  a  defence 
upon  the  merits. 

It  will  be  observed,  that  the  special  in- 
dorsement of  particulars  of  demand  on  the 
writ,  is  intended  to  operate  only  in  that 
extensive  dass  of  cases  where  the  defendant 
does  not  deem  it  expedient  to  require  the 
plaintiff  to  prove  his  claim.  When  the  de- 
fendant enters  m  appearance  in  the  pre* 
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seribed  form  and  in  due  time,  the  pkuntiff 
autat  declare  and  ptocesed  a»  if  the  writ  had 
been  in  the  ordinary,  and  not  the  8{>eeial, 
form,  but  the  partacolars  of  demand  in- 
dorsed  on  the  writ  need  not  be  re-delivered 
with  the  declaration.  It  will  also  be  ob- 
aerred,  that  the  proceeding  by  special  in- 
dorsement on  the  writ,  is  not  intended  to 
apply  to  any  of  the  cases  provided  for  by 
the  Act,  where  the  defenraat  resides  be- 
yond the  jurisdietion.  In  such  cases,  it 
wonld  be  unsafe  to  deprive  an  abessit  de- 
fendant of  the  security  obtained  by  an 
assessment  of  damages  by  a  jury  under  a 
writ  of  inquiry,  or  a  reference  to  the 
Master,  before  final  judgment. 

The  25th  section  contains  various  ex- 
amples of   the   description  of  actions  to 
which  the  provisions  authorising  a  special 
indorsement  of  paiticnlars  of  £»maod  on 
the  writ  are  applicable.      The  instances 
enumerated  are,  actions  "  on  a  bill  of  ex- 
<^^^Ang6>    promissory  note,  or  cheque,   or 
other  simj^  contract  debt»  or  on  a  bond  or 
contract  under  seal  for  payment  of  a  liqui- 
dated amount  of  money ;  or  on  a  Statute 
where  the  sum  sought  to  be  recovered  is  a 
fixed  sum,  or  in  the  nature  of  a  debt ;  or 
on  a  guarantee,  whether  under  seal  or  not, 
where  the  chum  against  the  principal  is  in 
Tespect  of  such  debt  or  liquidated  demand, 
bill,  cheque,  or  note."    But  it  appears  quite 
dear  that  these  instances  are  ozuy  given  by 
way  of  example,  and  that  the  provisions 
relatkig  to  the  special  indorsement  of  par* 
ticnlars  are  applicable,  whenever  the  action 
is  broueht  to  recover  ''  a  debt  or  liquidated 
demand  in  money,  with  or  without  mterest, 
arising  upon  a  contract  express  or  implied." 
The  form  of  partieulan  to  be  specially 
indoTsed  on  the  writ,  is  not  veqnired  to  be 
diftrent  from  that  ordinarily  used  when 
particulars  of  demand  are  delivered  with 
the  declaration.    In  cases  where  interest  is 
payable  in  addition  to  the  debt,  it  is  ex^- 
Ip^d  that  the  pUintiff  should  state  that 
M  claims  interest  on  the  sum  specified  as 
the  amount  of  the  debt  '*from  the  date  of 
the  writ  until  judgment."    A  notice  is  also 
to  be  appended  to  a  writ  wedally  indorsed, 
iBtimating  that  if  a  defeaoant  served  with 
such  writ,  wUhin  the  jurisdiction  of  the 
Court,   does  not  appear  aooerdiag  to  the 
exigent  thereof,  the  phdntiff  will  be  at 
liberty  to  sign  judgment  and  issue  execu* 
lion  at  the  expiration  of  eight  days  from  the 
last  day  of  appearance*    It  ia  also  to  be 
ismembered,  that  tha  special  indovsemcat 
ol  partieulara  on  the;  writ  does  not  nq^- 
aede  tfae  necessity  for  indorsing  the  amaunt 


of  debt  and  costs  as  required  by  the  8di 
section  of  the  Act  (ante,  p.  375),  and  it 
is  expressly  notified  in  the  Schednle  (A* 
No.  4),  that  the  special  mdorsement  of 
particulars  may  be  inserted  after  the  in- 
dorsement required  by  the  8th  secticMi. 
The  mm  to  be  indoretd  for  coete  is  to  be  a 
fixed  sum,  settled  by  the  Masters,  subject 
to  the  approval  of  the  Judges,  without  any 
reference  to  the  nature  or  particular  cur- 
cumatancea  of  the  demand,  and  if  tlm 
plaintiff  claims  any  sum  beyond  that  fixed 
by  the  Rule  of  Court,  the  costs  must  be 
taxed  in  the  ordinary  way. 

Where  the  writ  of  summons,  indorsed 
with  particulars  in  the  special  form  pro- 
vided by  the  Act,  has  been  persMuJly 
served,  and  no  appearance  entered  by  the 
defendant  within  the  period  allowed  by  the 
writ,  the  plaintiff  at  the  expiration  of 
eight  days  after  sendee  of  the  writ,  should 
file  an  affidavit  of  personal  service,  ti^thef 
with  a  copy  of  the  writ  upon  wluch  be 
will  be  entitled,  without  more,  to  siffu  final 
judgment,  and  the  entry  of  such  judgment 
embodies  the  special  particulars  as  indorsed 
on  the  writ  and  records  that  the  defendant 
has  not  appeared  (Sched.  A.,  No.  5).  On 
this  judgment  no  proceeding  in  error  lies. 

when  the  defendant  has  not  been  per- 
sonally served  with  the  writ  of  summons 
specially  fndorsed,  and  has  not  appeared^ 
final  iudgment  under  the  27th  sectioa  can 
only  be  signed  where  a  Judge's  prder  has 
been  obtained  for  leave  to  proceed  as  if 
service  had  been  effected,  an  order  which, 
we  apprehend,  the  Judgea  will  not  in  gene* 
ral  grant,  unless  satisfied  that  the  wril, 
thoush  not  actually  served,  has  come  to 
the  defendant's  knowledge 

After  final  judgment  has  been  signed, 
and  upon  the  expiration  of  eif^t  days  horn 
the  last  day  of  a|4>eavance,  the  plaintiff  may 
issue  execution,  either  against  the  penon 
or  goods  of  his  debtor. 

We  have  been  thus  minute  in  refierriag 
to  the  proceedings  requisite  to  give  effect  to 
the  special  provisions  as  to  indornng  par- 
ticulars of  oemand  on  the  writ,  because  the 
praetise  introduced  by  these  provisions  is 
sltogethei  new,  and  we  portic^ata  in  the 
genml  espeotsAiou  that  thms  opasatkm  wiS 
etktt  a  decided  improvement,  bymatefiaDy 
dimiaishing  the  expense  sod  shortening  the 
time  required  to  obtaia  judgment  in  i 
fended  actions^ 
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cougfB  OF  coMWcnr  plbab  at  lakcabtsb 

AND  PLKA8   AT  lyV&HAM. 

230.  All  tbe  powers  giren  by  this  Act  to  the 
Judges  of  the  said  Superior  Courts  at  Wesi- 
minater  to  make  rulea  and  regulations  for  the 
execution  of  this  Act,  and  to  frame  writs  and 
proceedings  for  that  purpose;  and  to  the 
Judges  of  the  said  respective  Courts  to  make 
roles  or  orders  for  the  government  and  con- 
duct of  die  ministers  ana  officers  thereof;  and 
an  other  powerv  hy  this  Act  given  to  or  vested 
in  the  Judges  of  the  said  Superior  Courts  at 
WestBinsler  to  be  exercised  bv  more  than  one 
of  them,  except  the  powers  ana  authority  given 
by  the  said  Act  of  Pariiament  passed  in  the 
SeMM  of  PariiameBt  held  in  the  13  k  U 
Viet.,  intitubd  ''  An  Aet  to  enable  the  Jud^ 
of  the  Courts  of  Conxaon  Law  at  Westnnn- 
atsr  to  alter  the  Forms  of  Pleading/'  shall  and 
may  be  exercised  by  the  respective  Judges  of 
tbe  said  Court  of  Common  Pleas  at  Lincastar 
anil  Cburt  of  Pkas  at  Durham,  being  Judges 
of  aam  of  the  said  Common  Law  Courts  at 
Westminster,  or  any  two  of  them,  with  reapeet 
to  the  said  Court  of  Common  Pleas  at  Lau- 
castor  and  Court  of  Pleas  at  Durham  respec- 
tive]^, and  the  Hnaietcia  and  officers  thereof, 
and  matters  and  proceedings  therein,  within 
the  jurisdiction  of  the  same  Courts  respec- 
tively; and  all  powers  under  this  Act  exercis- 
able by  any  one  Judge  of  the  Superior  Courts 
at  Westminster  shall  and  may  be  exercisable 
by  one  Judge  at  the  said  Superior  Courts  of  the 
said  ConoCiee  P&lstine^  being  also  a  Judge  of 
•■e  of  tbe  aaid  Courts  at  Wefltminater,  aa  to 
matter*  and  prooee&ga  in  the  said  Superior 
Courts  of  the  said  Counties  Pkbtine. 

231.  It  shall  and  may  be  lawful  to  and 
for  the  Judges  of  SKh  of  the  said  Courts 
uf  Commou  PIsm  at  Lancaster  and  Pkeasr 
at  Durham^  being  Judges  of  one  of  i 
Superior  Gouvis  at  Weetonnster,  or  any  tare 
of  them,  from  time  time  to  tiaae  to  make 
ralfls  and  orders  for  applying  any  of  the  oilier 

SpiMue  of  thia  Act  to  the  said  respective 
vier  Courts  of  the  said  Counties  Palatine^ 
matters  and  pvoceedinga  therein  and  parties 
tfiewton  with  audi  modifications  and  alterations 
with  reference  to  thrcenetitntkwi  and  peculiBr 
riacwnslancea  of  snuh  Comrt»  aa  thqr  may  tinnk 
^andi  rensenoMe;  and  fer  modifying  any  of 
tiio  psnviaiana  bemby  apntted  to  aneb  laab- 
mentioned  Courts  rMpectively  with  reference 
to  such  constitution  and  peculiar  circum- 
Btancee;  and  ipoui  time  to  time  to  rescind, 
Mifiud,  or  aits*  inch  rules  or  orders ;  and  that 
such  rulea  or  orders,  anl;jeet  to  such  power  of 
readaaion,  amendment,  nd  alteration,  shall 
have  tbe  eame  toaa  aa  if  tiio  aame  were  made 
by  and  embodied  in  thia  Act, 


233.  Provided  ahms.  That  all  the  mo* 
viaions  of  thia  Act  appacaUe  to  BCasters  of  din 
said  Courts  at  Westminster  ahall  apply  to  tim 
reepactive  prothonotariee  of  the  Court  of  Gam- 
mon Plena  at  Lancaatsr  and  Court  o£  Plena  ait 
Durham,  and  their  respective  deputiea,  who 
mav  singly  exercise,  with  reference  to  matters 
ana  proceedings  in  the  last-mentioned  Courts 
respectively,  the  powers  hereby  given  to  any 
one  or  more  of  the  Masters  of  the  Superior 
Courts  at  Westminster;  and  that  such  respec- 
tive officers  shall  record  the  proceedings  ai 
trials  of  causes  deuendittg  in  the  said  respec- 
tive Coorts^  and  draw  up  and  return  posteas 
on  records  firom  the  Superior  Courts  at  Weet- 
minater^  tried  ia  the  said  Counties  Palatine  re^ 
spectively,  and  officiate  at  the  trial  of  such 
causae  thmin  as  heretofore. 

233.  Provided  aleo,  as  to  proceedings  in 
error,  that  the  Court  of  Queen's  Bench  shall 
still  be  the  Court  of  Error  from  the  said  Court 
of  Common  Pleas  at  Lancaster  and  Court  of 
Pleas  at  Durham ;  and  that  it  shall  be  aufi- 
cient  to  transmit  to  the  said  Court  of  Queen's 
Bench  a  transcript  of  the  record  of  any  judg- 
ment or  proceedings  in  those  Courts  on  which 
error  is  alleged ;  and  chat  the  judgment  of  the 
Court  of  Queen's  Bench  thereon  shall  be  cer- 
tified by  one  of  the  Masters  of  the  said  Court 
of  Queen's  Bench  on  the  said  transcript,  or  by 
rule  of  Court,  as  the  said  Court  may  direct ; 
and  that  thereupon  such  jud^ent  shall  be  en- 
tered on  the  original  record  m  the  said  respec- 
tive Courts  of  Common  Pleas  at  Lancaster 
and  Pleas  at  Durham ;  and  such  furtiier  pro- 
ceedings as  may  be  necessary  thereon  shall  be 
awarded  by  the  said  respective  Courts,  subject 
to  tiie  right  of  either  party  to  allege  errors  in 
the  said  judgment  in  the  said  Court  of  Queen*^ 
Bench,  and  proceed  thereon  as  provided  by 
this  Act  in  the  care  of  errors  alleged  in  actions 
depending  in  that  Court. 

234.  From  the  time  when  this  Act  shall 
couunence  and  take  effect  so  much  of  a  cer- 
tain Act  of  Pariiament  passed  in  the  4  &  6 
Wm.  4,  c.  62,  intitulea  "An  Act  for  im- 
proving the  Practice  and  Proceedings  in 
the  Court  of  Common  Pleaff  of  the  County 
Palatine  of  Lancaster,**  and  so  mndi  of  a 
certain  other  Act  of  Pluliament  paased  in  the 
2  &  3  Viet  c.  16,  intituled  "  An  Act  for  im- 
pioving  the  Practice  and  Proceedings  of  the 
Court  of  Pleas  of  the  County  Palatine  of  Dur- 
ham  and  Sadberge,"  aa  relate  to  the  duration  of 
writs ;  and  to  alias  and  plories  write,  and  to  tho 
prooesdings  necessary  for  making  the  Btt^ 
writ  in  any  aetion  available  to  nravent  tha. 
operation  of  any  stsiute  whereby  the  time  te 
the  comnwiseaient  of  any  action  may  be 
linnlsd,  shatt  be  rapeolad»  except  so  far  aa  maf 
be  neeeesary  fer  auppofting  any  write  thnthnm 
been  iaaned  before  the  Gommencement  of  thia. 
Act,  and  any  proceedings  taken  or  to  be  takaa 
thereon;  but  that  the  other  proviaiona  of  the 
aaid  lasUmentioned  Acte  of  Farliament,.  so  fiur 
or  llieyarv  not  altered  by  or  inconsistent  with 
tke  piQfvMow  of  this  Ae^  diaS  remafai  m  ferce. 

S3S»  In  otinii  Aii  Act  in  any  f 
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document,  or  proceeding*  it  shall  be  suflScient 
to  nse  the  expression  ''The  Common  Law 
Procedore  Act,  J  852." 

336.  Nothing  in  this  Act  ahall  extend  to 
Ireland  or  ScoUand,  except  m  the  cases  herein 
specially  mentioned, 

SCHBDULS    (A.)     RBrSEBBD   TO    IK    THB 
FORKGOnrG  ACT. 

No.  1. 
Writ  where  the  drfendamt  reeidee  wUhin  the 
JuriedidioM* 
ViCTOBiA,  by  the  grace  of  God,  ^. 
To  C.  D.  of  in  the  county  of 

We  command  tou»  that  within  eight  days 
after  the  sendee  of  this  writ  on  you,  mdusiye 
of  the  day  of  such  service,  you  do  cause  an  ap- 
pearance to  be  entered  for  you  in  our  Court  of 
in  an  action  at  the  suit  of  A,  JB. ;  and 
take  notice,  that  in  default  of  your  so  doing 
the  said  A.  B,  may  proceed  therein  to  judgment 
and  execution.    Witness,  ^c. 
Memormtdmn  to  be  subeeribedon  the  writ. 
N.  B.— This  writ  is  to  be  served  mtlun  (eix) 
^]fin^^r  months  from  the  date  thereof,  or, 
if  renewed,  from  the  date  of  such  renewal, 
including  Uie  day  of  such  date,  and  not 
afterwards. 
Indorsement  to  be  made  on  the  writ  before 

service  thereof. 
This  writ  was  issued  by  E.  F.  of 
attorney  for  the  said  plaintiff,  or.  This  writ  was 
issued  in  person  by  A.  B.,  who  resides  at 
[mention  the  city,  town,  or  parish,  and 
also  the  fame  qf  the  hamlet,  street,  and  nnmber 
of  the  house  of  the  plaintiff's  residence,  if  any 
such"]. 
Indorsement  to  be  made  on  the  writ  after  ser^ 

vice  thereof. 
This  writ  was  served  by  X.  Y.  on  L.  M. 
[the  defendant  or  one  of  the  defendants],  on 
Monday  the  day  of  18    . 

(Signed)  X  Y. 


No.  2. 
Writ  where  the  dtfendant,  being  a  British  sab' 
ject,  resides  ont  qf  the  jurisdiction. 
YiCTOBiA,  by  the  grace  of  God,  ^o. 
To  C.  D.  of  m  the  county  of 

We  command  you.  That  within  [here  insert 
a  stMcient  fitim6er  qf  dofs  within  which  the  de^ 
fendant  might  appear,  with  reference  to  the  die* 
iance  he  may  be  at  from  England]  days  after 
the  service  of  this  writ  on  you,  inclusive  of  the 
day  of  such  service,  you  ao  cause  an  appear- 
ance to  be  entered  tor  yon  in  our  Court  of 
in  an  action  at  the  suit  ofA.B.;  and 
take  notice,  that  in  default  of  vour  so  doing, 
the  said  A.  B.  may,  by  leave  or  the  Court  or  a 
Judge,  proceed  therem  to  judgment  and  exe- 
cution.   Witness,  ^c. 

Memorandum  to  be  subscribed  on  the  writ, 
N.  B«^This  writ  is  to  be  served  within  (nr) 
calendar  months  from  the  date  thereof  or» 
if  renewed,  from  the  date  of  such  renewal, 
inelndiqg  the  day  of  such  date,  and  not 
afterwards. 


Indorsement  to  be  made  on  the  writ  htfore 
the  service  thereof. 

Thb  writ  is  for  service  out  of  the  jnriadi^ 
tbn  of  the  Court*  and  was  issued  by  E.  F.  of 
attorney  for  the  said  plaintiff,  or.  This 
writ  was  issued  in  person  by  A.  B.,  who  re- 
sides St  [mention  the  city,  town,  or  parish,  and 
also  the  name  qf  the  hamlet^  street,  and  mutnber 
qf  the  house  of  the  plaintiff's  residence,  if  am 
euchX 

The  indorsement  required  by  the  Sth  section 
should  be  made  on  this  writ,  but  should  allorn 
the  dtfendant  the  time  limited  for  appearance  to 
pay  the  d^t  and  costs* 

No.  3. 
Writ  where  the  dtfendant,  not 
subject,  resides  out  of  the  Jm 
YiCTOBiA,  by  the  grace  of  God,  4«. 
To  C.  D.  late  of  in  the  conntj 

of 

We  command  you,  That  within  [here  insert 
a  siMcient  number  of  days  within  which  the  d^ 
feuMut  might  appear,  with  reference  to  the  &• 
tanee  he  may  be  at  from  Engkmd]  days  after 
notice  of  this  writ  is  served  on  you,  indusivs 
of  the  day  of  such  service,  you,  do  cause  an 
appearance  to  be  entered  for  you  in  our  Court 
of  in  an  action  at  the  suit  OiA.B.; 

and  take  notice,  that  in  default  of  your  so 
doing  the  said  A.  B.  may,  by  leave  of  the 
Court  or  a  Judge,  proceed  therein  to  judgment 
and  execution.    Witness,  /^c. 

Memorandum  to  be  subscribed  on  the  writ. 
N.  B. — ^Notice  of  this  writ  is  to  be  serted 
within  (fix)  calendar  months  from  the 
date  thereof,  including  the  day  of  such 
date,  and  not  afterwards. 
Indorsements  as  in  other  easeSm 

NoTiCB  of  the  for^gmng  writ. 
To  6.  H.,  kte  of  [Brighton  in  the  County  of 
Susseg],  or  now  residing  at  [Paris  m  F^rance.] 
Take  notice.  That  A.  B,  or  in  the 

county  of  England,  has  commenced 

an  action  at  law  andnst  you  C.  D.,  in  her  Ma- 
jesty's Court  of  Uueen's  Bench,  by  a  writ  of 
that  Court,  dated  the  day  of 

A.  D.  18  ;  and  you  are  rej|uire»,  within 
days  after  the  receipt  of  this  notice,  indusire 
of  the  day  of  such  receipt,  to  defend  the  said 
action,  by  causing  an  appearance  to  be  entered 
for  you  in  the  said  Court  to  the  said  action; 
and  in  default  of  your  so  doing  the  said  A.  B. 
may,  by  leave  of  the  Court  or  a  Judge,  proceed 
thereon  to  judgment  and  execution. 

[Here  state  amount  of  claim  as  reqmired  b$ 
m  section,  but  aUowing  the  defendant  the  Hmt 
limited  for  appearance  to  pay  debt  and  costs.] 
(Signed)    J.B.of  ^. 

or, 
S.  F.  of  4(V. 

Attorney  for  A.  B. 


No.  4. 
i^pecial  Indorsement:^  *''' 
i4/ter  the  indorimmt  required  by  the 


Nnf8taiMUt9feciuigJU§rMiionii^th$Lam. 


453 


MctUm  qf  tku  Act,  f Att  special  indarsemeiU  may 
be  imerted,'] 

The  following  are  the  particulars  of  plain- 
tiff's claim : — 

1849.— June  90.  Half-year's  rent  to  £.  f.    d 
this  day  of  house  and  prcanises 

in Street,  Westminster .  26  10    0 

Sept.  12.  Ten  sacks  of  flour  at  40«. .  20    0    0 
Dec.    1.  Money  received  by  defend- 
ant  ir  0  0 


Pkid 


62  10    0 
15    0    0 


Balance  due    •  47  10    0 
Or, 
To  butchers  meat  supplied  between  the  1st 
of  January,   1849»  and  the  1st  of  January, 

1850 £52 

Paid        •        .    20 

Balance  .        .  £32 
[If  any  aeeoaat  ha$  been  delivered^  ii  maff  be 
r^erred  to,  with  its  date,  or  the  plamtiff  may 
gwe  tueh  a  descrwtum  qf  kis  claim  as  w  a/Mr- 
tictUar  qf  demand  so  as  to  prevent  the  necessity 
of  an  appUcation  for  further  particnUars*'\ 
Or, 
£50  principal  and  interest  due  on  a  bond 
dated  the  day  of  conditioned  for 

the  payment  of  100/, 

Or, 
£90  principal  and  interest  due  on  a  covenant 
contained  in  a  deed  dated  the        day  of 
to  pay  100/.  and  interest. 
Or, 
A  penalty  of  lOOl.  under  the  Statute  55  Geo. 
3,  c.  187. 

Or, 
£85  on  a  bill  of  enchange  for  lOOl.,  dated 
the  2nd  February,  1849»  accepted  wr  drawn  wr 
indorsed  by  the  defendant. 
Or. 
£50  on  a  guarantee  dated  the  1st  of  January, 
1B60,  wherebv  the  defendant  guaranteed  the 
due  payment  bv  £  F.  of  goods  supplied  or  to 
be  iQpplied  to  nim. 

[To  any  of  the  above  may  be  added,  la  ootet 
where  interest  is  payable,  "the  plaintiff  also 
chums  interest  on  £  of  the  above  sum 

from  the  date  of  the  writ  until  judgment.''] 
N.  B.-^Take  notice.  That  if  a  defendant 
served  mth  this  writ  within  the  jurisdic- 
tion of  the  Court  do  not  appear  according 
to  the  exigency  thereof,  tne  plaintiff  will 
be  at  lib^y  to  sign  final  judgment  for 
an^  sum  not  excee^ng  the  sum  above 
chdmed  fwith  interest  at  the  rate  speci- 
fied], ana  the  sum  of  £  for  costs, 
andissue  execution  at  the  expiration  of 
eight  days  from  the  last  day  for  appearance. 

btiieOneen'a  Bench: 
On  tile  day  of  A.D.  1850. 

^»««ndl  A.  A  in  his  own  penon  [or,  by 
^^/  '      hii  attorney]  sued  out  a  writ  of 


summons  against  C.  D.,  indorsed  accordins  to 
the  *'  Common  Law  Procedure  Act,  1852,''  as 
follows : — 

[Here  copy  special  indorsemefU,'] 
And  the  said  C.  J>.  has  not  appeared:  There- 
fore it  is  considered  that  the  said  A.  B.  recover 
against  the  said  C.  D,  £  together  with 

£  for  costs  of  suit 

No.  6.  ^ 

In  the  Queen's  Bench : 

The  day  of  in  the  year  of 

our  Lord  18    • 
Yorkshire  )  Whereas  A,B.  has  sued  CD,,  and 

to  wit     (         affirms,  and        denies. 
[Here  state  the  question  or  questions  of  fact  to 

be  tried.] 
And  it  has  been  ordered  by  the  Hon.  Mr. 
Justice  ,  accordin;^  to  '*  The  Common 

Law  Procedure  Act,  1852,"  that  the  said 
ouestion  shall  be  tried  by  a  jury ;  therefore  let 
tne  same  be  tried  accordingly. 

No.  7. 
Form  of  rule  or  summons  where  a  judgment 
creditor  applies  for  execution  against  ajudff' 
debtor. 


IFormal  parts  as  at  present,'] 
C.  D.  show  cause  why  A.  B.  \or  as  the  ease 
may  be"^  should  not  be  at  liberty  to  enter  a 
suggestion  upon  tiie  Roll  in  the  action  wherein 
the  said  A,  B.  was  plaintiff  and  the  said  C  D. 
was  defendant,  SBod  wherein  the  said  A*  B. 
obtained  Judgment  for  £  agaitast  the 

said  C.  i).  on  the  day  of  ,  that  it 

manifestiy  appears  to  the  Court  that  the  said 
A.  B.  is  entitled  to  have  execution  of  the  said 
dffment,  and  to  issue  execution  thereupon, 
ana  why  the  said  C.  D.  should  not  ^y  to  the 
said  A.  B.  the  costs  of  this  application,„to  be 
taxed. 

[Note, — The  above  form  may  be  mod^ied  so 
as  to  meet  the  case  of  an  tmUcation  by  or 
against  the  representative  qf  a  party  to  the 
Judgment,'] 

No.  8. 
F\mrm  qf  suggestion  that  the  judgment  creditor  is 

entitled  to  execution  against  the  judgmmU 

debtor. 

And  now  on  the  day  of  it 

is  suggested  and  manifestiy  appears  to  the 
Court,  that  the.said  A,  B.  [or  C  D.,  as  executor 
of  the  last  will  and  testament  of  the  said  AJB. 
deceased,  or  as  the  case  may  be"]  is  entitied  to 
have  execution  of  the  judgment  aforesaid 
against  tiie  said  B.  F.  [or  against  O.  H.,  as 
executor  of  the  last  ^rill  and  testament  of  the 
said  B,  F,,  or  as  the  case  may  be']  i  Therefore 
it  is  considered  by  the  Court  that  the  said 
A-  B.  [or  C.  D,,  as  such  executor  as  aforesaid, 
or  as  the  case  may  bel  ou|(ht  to  have  execution 
of  tiie  said  judgment  agnnst  the  said  S,  F.  [or 
against  O.  H.,  as  anch  axeeutor  aa  aforesaid,  or 
asiheaaeewM^be.'] 
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No.  9. 
rbfm  ofwnt  of  x^nvoot, 

ViCTOBiAj  by  the  grace  of  God,  ^c,^  to 
"E.  F,  of  greeting. 

We  command  you  that^  within  oght  days 
after  the  service  of  this  writ  upon  you,  incln- 
aive  of  the  day  of  such  service,  you  appear  in 
our  Court  of  to  show  cause  why  A.  B, 

[or  C,  D,f  as  executor  of  the  last  will  and  testa- 
ment of  the  said  A,  B.  deceased,  or  as  the  ease 
may  be,"]  should  not  have  execution  against 
you  [if  against  a  representative,  here  insert,  as 
executor  of  the  last  will  and  testament  of 

deceased,  or  as  the  case  mav  6e]  of  a  judg- 
ment whereby  the  said  A.  B,  [or  as  the  ease 
may  be"]  on  the  day  of  in  the 

said  Court  recoyered  against  you  [or  as  the 
ease  may  6e]  £  ;  and  take  notice,  that 

in  de£uilt  of  your  so  doing  the  said  A,B,  [or 
us  the  case  may  be"]  may  proceed  to  execution. 

Witneas,  ^, 

No.  10. 
In  the  Queen's  Bench : 

The  day  of  in  the  year  of  our 

Lord  18    . 

[The  day  of  lodging  note  of  error,  ] 
A.B.  and  CD. 

The  plaintiff  [or  defendant]  says  that  there 
k  error  m  law  in  the  record  and  proceedings 
in  this  action ;  and  the  defendant  [or  plaintiff] 
ngra  that  there  is  no  error  dierrin. 
(Signed,    A.  B.,  plaintiff. 

{or  O.  D.,  defendant.] 
[or  S,  F.,  attorney  for  plafaMaff  or 
detendant.] 


No. 
day  of 


11. 


in  iIm  year  of  our 


The 
Lord  16 

Khe  dofofmakiny  the  entry  on  the  Roll'] 
e  plaintiff  [or  defendant]  says  that  there 
k  error  m  the  above  record  and  proeee^ngs, 
and  the  defendant  [or  plaintiff]  Bsyt  there  ia 
■o  error  tSMceis. 


tamiy']  m  ihe  parish  of  in  the  county 

of  to  the  possession  whereof  A^B^ 

and  C,  some  or  one  of  ihem,  cfadm  to  be  [or 
to  have  been  on  and  since  the  day  of 
A.D.  ]  entitled,  and  to  eject  aill  other  pe^ 
sons  therefrom :  These  are  to  will  and  com- 
mand you,  or  flucn  of  vou  as  deny  the  alleged 
title,  within  sixteen  days  after  service  hereof 
to  appear  in  our  Court  of  to  defend 

the  said  property,  or  such  part  thereof  as  pn 
may  be  advised ;  in  default  whereof  judgiaeDt 
may  be  signed,  and  you  turned  out  of  posses- 
sion. 
Witness,  Sfc. 


m  the  year  of 


No.  W 
In  the  Queen's  Bench : 

The  day  of 

•or  Lord  18    . 

[7^  day  of  lodging  note  of  errcrl^ 
A*  B.  and  C  &  in  error. 

The  plaintiff  [or  defendant]  aaya  ^hai  there 
ifi  error  in  fact  in  the  record  and  pmreedings 
in  lliis  action,  im  the  particulars  apecified  in  ue 
idEdavit  hereunto  annexed* 

(Signed)    uL  B^  plaintiff. 

for  C.  J9.,  defendant.] 
or  £•  JP*.,  attorney  fee  jJuntiff 
£or  de&ttdaiit.3 

No.  13. 

XlXCDIiSIIT. 

SfOSSamy  MM* 

•one  entitled  to  defend  the  jjaasaawao  ■<€ 

[dssoribe  the  praperiy  wOk  reasaoMa  eer> 


No.  14. 
Jndgmeni  in  Ejectment  m  ease  qf  non- 
appearance. 
In  the  Queen's  Bench : 
The  day  of  18    . 

[Date  ^  writ,'] 
Lancashire!  On  the  day  and  year  above  viit- 
to  wit.     I    ten,  a  writ    of   oar  lady  tbe 
Queen  issued  forth  of  this  Conrt  in  tb« 
words ;  that  is  to  say, 

ViCTouA,  by  the  graoe  of  God  [here  am 
the  writ']  ;  and  no  appearance  has  been  entered 
or  defence  made  to  the  said  writ :  IherefioRit 
is  considered  that  the  said  [here  insert  ik 
names  of  the  persons  in  whtnn  ittie  is  aOeyed  m 
the  writ']  do  recover  poasesaion  of  tbe  land  in 
the  said  writ  mentumed,  with  the  appBrt^ 
nances. 


No.  15. 
In  liie  Qneen'a  Bench: 

On  the  day  of  A.aw   . 

Cumberland!  On  the  day  and  year  aborewnt- 

to  wit.  /  ten,  a  srrit  df  oar  Ja^  the 
Qnam  isseed  fortk  of  tiaia  Cbvft,  m  da* 
words ;  that  is  to  s^, 

Victoria,  by  the  grace  of  God  [hen  aip9 
l*e«r^;aiadC.12.kas»€a^  ^« 

ipprafffifl  by  his  illlir— y  \f^^ 

pennn]  to  the  aaid  vrit,  and  has  dsfeadid  Iv 
a  part  of  the  land  in  the  writ  ansntisafld;  u> 
iBloaay[*sM«Me«ie]Mrtf],  and  nosfV^ 
aaee  has  been  intend  Mrdefenoe  aaadeJa^J 
said  writ,  eacopt  as  to  the  aaad  ^:  ujj! 
fore  St  is  conaadcred  IftMt  Ifee  aaad  ^  »•("* 
cWbmbI]  do  ceoom  poaMsnonitf  theludm 

the  —a  writ  HMilwwid,  eMapt  ito  aaii  part, 
«ri&  the  apowtanaMS^  asd  ^  ha  hOT  ^ 
ffllumtlawaof  fotfaarithsMifli  ta^r^ 
let  a  jnqr  taaat,^^. 

feiteOneen'sBeKk: 

Qndy  4ay«r 

CwnfeeriaMl  ^On  taedoyaan^ 

to  wit.      %   ten;«^writ  or 
Queen  issued  forth  ol  tius  Gonr^  m  i 
words ;  that  is  to  say, 

VievtetA*  by  the  gimtff  God  ['^^ 
thamii]imik€lkSm.^^  ^A 
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die  whole  of  the  land  therein  mentioned: 
Therefore  let  a  jurj  come,  ^re. 

No.  17. 
Afterwards  on  the  day  of 

A.D.  before  and  juatices 

of  our  lady  the  Queen  assigned  to  take  the 
AsBues  in  and  for  the  within  county,  come  the 
parties  within  mentioned;  and  a  jury  of  the 
said  county  being  sworn  to  try  the  matters  in 
question  between  the  said  parties,  upon  their 
oath  say,  that  A.  B,  [the  claimant']  within  men- 
tioned, on  the  day  of  A.D. 
was,  and  still  is,  entitled  to  the  possession  of 
the  land  within  mentioned,  as  in  Uie  writ 
slkged :  Therefore,  S^c. 

No.  18. 
In  the  Queen's  Bench : 

On  the  day  of  18    . 

[Date  of  writ.'] 
Lncashire  >  On  the  day  and  year  abore  writ- 

towit.  i  ten,  a  writ  of  our  lady  the  Queen 
iitned  forth  of  this  Court,  in  these  words; 
that  is  to  say, 

Victoria,  by  the  grace  of  God  [*ere  copy 
IMe  writ] ;  and  C.  D.  has,  on  the  day  of 

appeared  by  his  attorney  [or 

m  person]  to  the  said  writ,  and  A,  B.  has  dis- 
eootinned  the  action:     Therefore  it  is  con- 
sidered that  the  sad  C.  D.  be  acquitted,  and 
that  he  recover  against  the  said  A.  a.  £ 
for  his  cost  of  defence. 

,    ,  No,  19. 

In  the  Queen's  Bench: 

The  day  of  18    . 

[Date  o/wrii.] 
LsDcashirel  On  the  day  and  year  abore  writ* 
^  to  wit.    /   ten,awiitof  our  hdy  the  Queen 
ifltned  forth  of  this  Court,  in  these  words; 
that  is  to  say, 

VicTOBiA,  by  the  grace  of  God  [here  copy 
devril] ;  and  C.  D.  has,  on  the  day  of 

appeared  by  tus  attorney  1  or 

m  person]  to  the  said  writ,  and  A.  B.  baa 
wd  to  proceed  to  trial,  although  dulr  re- 
jmred  so  to  do:  llierefore  it  is  consiaered 
tut  the  said  C.  D.  be  aeomtted,  and  that  he 
?«eofer  affainst  the  said  A.  B,  £  for  lus 

costs  of  defence. 

Ho.  fO. 
h  the  Qaeen's  Bench: 

The  d^of  18    • 

{ikae  qf  tPfir.] 
Uacashirel  On  t|i0  day  and  year  above  writ- 
.  towit.    /  leB,awrilolo«rladytheQaeeB 
misd  forth  of  this  Coort,  in  these  wordn; 
Hat  la  to  ai^, 

yitrtonjL,  by  the  gmee  of  Ood  flsns  eopp 
Artmr|;aBidC.I>.laa,«Btfie  dtyof 

appeared  by  faia  attorney  Tpr 

»peiM]lpthe«8id«ri^aiidthiaaid  C.J), 
w  coQfisaaed  iIm  and  MliM  tor  lia#  eoofMaed 
«i  Mid  aotma  aa  to  part  oC  tbo  aaklJaMl,  that 
»tom,AiraMitl*0|Mr4t  ThsniNvitis 
considered  that  the  said  A.  B.  do  recover  pos- 


session of  the  land  in  the  said  writ  mentioned 
[or  of  the  aaid  part  of  the  aaid  land],  with  the 
appurtenances,  and  £  for  costs* 

No.  21. 
In  the  Queen's  Bench : 
The  day  of  A.D.  18    . 

[Date  qfwrit.] 
Yorfcahire  )  On  the  day  and  year  abore  written, 
to  wit.  i  a  writ  of  our  lady  the  Queen 
issued  forth  of  this  Court,  with  a  notice  there- 
under written,  the  tenor  of  which  writ  and 
notice  followa  in  these  words ;  that  is  to  say, 

[Here  copy  the  writ  and  notice,  which  latter 
may  be  asfoUcwe  .*] 

"Take  notice,  that  you  will  be  required,  if 
''ordered  by  the  Court  or  a  Judge,  to  gpve 
"  bail  by  yourself  and  two  sufficient  sureties, 
"conditioned  to  pay  the  costs  and  damagea 
"which  shall  be  recovered  in  this  action."] 

And  C.  D.  has  appeared  by  bia 

attorney  [or  in  peraon]  to  the  said  writ,  and 
has  been  orderea  to  giro  bail,  pursuant  to  the 
statute,  and  has  failed  so  to  do ;  Therefore  it 
is  conaidered  that  the  aaid  [here  insert  name  of 
landlord]  do  recover  possession  of  the  land  in 
the  said  writ  mentioned,  with  the  i^porte- 
nancea,  together  with  £  for  cosU  of 

suit. 


8CHBDULB    (B.) 

Forsia  i^pleadinge, 

•TATBMBNT8  OF  CAUaBB  OF  40nOir« 

Ob  eoB/rac^#. 

1.  Money  payable  by  the  defendant  to  tho 
plaintiff  for  [thieee  words  money  payablsy  drc* 
shonld  precede  money  eonnts  like  1  to  14,  hu 
needoaiy  he  inserted  in  the  ^r«/]  gooda  bar* 
gained  and  sold  by  the  plaintiff  to  the  d»* 
fendant 

2.  Work  done  and  materiala  provided  by  the 
plaintiff  for  the  defendant  at  hia  requeat. 

3.  Money  lent  by  the  plaintiff  to  the  da» 
fendant. 

4.  Moner  pud  by  tlie  plaintiff  for  the  da» 
fendant  at  nia  recjuest. 

6.  Money  received  by  the  defendant  <or  th# 
nae  of  the  plaintiff* 

6*  Money  found  to  be  due  from  the  deCmd* 
ant  to  the  pktntiff  on  account  atatad  betwetn 
them* 

7.  A  meaauaga  and  landa  aold  and  oonfoyad 
by  theplaintiff  to  the  defendant 

8.  The  goodwill  of  a  buaineas  of  the  plaintiC 
aold  and  girea  up  by  the  pluntiff  to  the  d»* 
fendant* 

9.  The  defendant's  use,  by  the  nlaiDtiff'a 
penniasioa.  of  meaaui^ea  and  lands  of  tka 
plaintiff. 

10.  The  deCsndant'a  uae,  by  the  niaintiff'a 
permisaioB,  of  a  fishery  of  the  plaintiff. 

11.  Fmes  payable  by  the  defendant  aa  to» 
Mat  of  aofltoaaary  teoeiBanta  of  the  manor  of 

t0  the  Yilaiotiff  aa  loid  of  the  aaid 
amnar,  for  the  adraiseion  of  the  dafeadaat  lata 
the  aaid  customary  tenement? . 


HS 


Jfap  flteHilw  4^n9mgMier9iimumtULtm. 


13«  The  Hive  of  la»  the  com  flMy  5f],  by  the 
plaintiff  let  to  hire  to  the  defendant 

13.  Freight  for  the  conveyance  by  the  plain- 
tiff for  the  defendant  at  his  reqneat  of  goode 
in  ahipa. 

14.  The  demurraj^e  of  a  ship  of  the  plaintiff 
kept  on  demurrage  by  the  defendant. 

15.  That  the  defendant  on  the  day 
of  A..  D.,  by  hie  promiaeory  note, 
now  OYer«dne»  promised  to  pay  to  the  plakitiff 
£  two  months  after  date,  but  did 
not  paythe  same. 

16.  That  one  A.,  on.  See.  [date]^  by  his  pro- 
missory note,  now  over- due,  promiaed  to  pay 
to  the  defendant,  or  order,  £  \two\ 
months  after  date ;  and  the  defendant  indorsed 
the  same  to  the  plaintiff;  and  the  said  note 
was  duly  presented  for  payment,  and  was  disho- 
noured, whereof  the  defendant  had  due  notice, 
but  did  not  pay  the  same. 

17.  That  the  plaintiff,  on^^-c,  \datt\,  by  his 
bill  of  exchange  now  over-due,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  the 
phuntiff  £  two  months  after  date ; 
and  the  defendant  accepted  the  said  bill,  but 
did  QOtpay  the  same. 

18.  That  the  defendant,  on,  Sfc,  [daie\t  by 
his  bill  of  exchange,  directed  to  A.^  required  A, 
to  pay  to  the  phuntiff  £  [^looj  months 
after  date ;  and  the  said  bill  was  duly  presented 
for  acceptance,  and  was  dishonoured,  of  which 
the  defendant  had  due  notice,  but  did  not  pay 
the  same. 

19.  That  the  plaintiff  and  defendant  agreed 
to  marvy  one  another,  a  reasonable  time  for 
such  marriage  has  elapsed,  and  the  plaintiff  has 
always  been  ready  and  wUling  to  marrv  the 
defendant,  yet  the  defendant  has  neglected  and 
rafiised  to  marry  the  plaintiff. 

20.  That  the  plaintiff  and  defendant  agreed 
to  marry  one  another  on  a  day  now  elapsed, 
and  the  plaintiff  was  readv  and  willing  to  marry 
the  defendant  on  that  day,  yet  the  defendant 
neglected  and  refused  to  marry  the  plaintiff. 

21.  That  the  defendant,  by  warranting  a 
horse  to  be  then  sound  and  quiet  to  ride,  sold 
the  said  horse  to  the  plaintiff,  yet  the  said  horse 
was  not  then  sound  and  quiet  to  ride. 

22.  That  the  pluntiff'and  the  defendant  agreed 
by  charter- partv,  that  the  plamtiff^s  ship  called 
the  **  Ariel ''  snould  with  all  convenient  speed 
sail  to  A.,  or  so  near  thereto  as  she  could  safely 
get,  and  that  the  defendant  should  there  load 
her  with  a  full  cargo  of  tallow  or  other  lawful 
merchandize,  which  she  should  carry  to  H., 
aojd  there  deliver,  on  payment  ot  freight 
£  per  ton,  and  that  the  defendant 
should  be  allowed  10  days  for  loading,  and  10 
for  discharge,  and  10  days  for  demurrage,  if 
required,  at  £  per  day ;  and  that  the 
phuntiff  did  all  things  necessary  on  his  part  to 
entitle  him  to  have  the  agreed  cargo  loaded  on 
board  the  said  ship  at  A.,  and  that  the  time  for 
so  doing  has  elapsed,  yet  the  defendant  made 
default  in  loading  the  agreed  cargo. 

23.  That  the  plaintiff  let  to  the  defendant  a 
house.  No,  401,  Piccadilly,  for  seven  years,  to 
hold  from  the  osyof  A.Di 


Bt£ 

of  which  rent 


a  ycov  paynUe  qoarterfy , 
quarters  are  doe  sad 


S^.  That  the  pldntiff  by  deed  let  to  the  de- 
fendant  a  house.  No.  401,  Fieca^y,  to  hold 
for  seven  yeaia  from  the  day  of 

A.D.  ,  and  the  defendant  by  the  aaid 

deed  covenanted  with  the  plaintiff  well  and 
substantially  to  cepur  the  said  hoase  during 
the  said  term  [meeordmg  to  <*e<;epaKwf]>  yet 
the  said  house  was  during  ihe  eaid'  term  out  of 
good  and  substantial  repair. 

For  Wrongs  imdepmdent  of  Contract, 

25.  That  the  defendant  broke  and  entered 
certain  land  of  the  plaintiff,  called  the  Big 
Field,  and  depastured  the  same  with  cattle. 

26.  That  the  defendant  assaulted  and  best 
the  phuntiff,  gave  him  into  custody  to  a  police- 
man, and  caused  him  to  be  imprisoned  ins 
police  office. 

27.  That  the  defendant  debaucbed  and  car- 
nally knew  the  plaintiff's  wife. 

28.  That  the  defendant  converted  to  his  own 
use,  or  wrongfully  deprived  the  plaintUF  of  the 
use  and  poesession  of  the  plaintiff'a  gooda ;  that 
is  to  say,  iron,  hops,  hooaebold  fumitnre  [or 
ffs  the  case  may  &ej. 

29.  That  the  defendant  detahscd  from  the 
plaintiff  his  title-deeds  of  land  called  Belmont 
m  the  county  of  ;  that  ia  to  say  [*- 
scribe  the  deeifr]. 

30.  That  the  ]^ntiff  wna  posaseaed  of  a 
mill,  and  by  reason  thereof  was  entitled  to  the 
flow  of  a  stream  for  working  the  same,  and  the 
defendant,  by  cutting  the  bank  of  the  said 
stream,  diverted  the  water  thereof  a(«ay  from 
the  said  milL 

31.  That  the  plaintiff  was  the  first  and  true 
inventor  of  a  new  manufacture,  that  is  to  say, 
of  "  certain  improvements  in  the  manafitctaie 
of  sulphuric  acid,"  and  thereupon  her  Migcsty 
CUeen  Victoria,  by  letters  patent  under  the 
Great  Seal  of  England,  granted  the  plaintiff  Aa 
sole  privilege  to  make,  uae,  eaerciae,  and  vsnd 
the  aaid  invention  within  Bng^^n'^  for  the  tern 
of  14  yeara  from  the  day  of  A.  0. 

,  subject  to  a  condition  that  die 
plaintiff  should  witiiin  six  calendar  months 
next  after  the  date  of  the  said  lettera  patent 
cause  to  be  enrolled  in  the  High  Court  of 
Chancery,  an  instrument  in  writing  under,  his 
hand  and  seal,  particularly  doBcribini;  and  m- 
certaining  the  nature  of  hia  said  invention,  and 
in  what  manner  the  same  was  to  be  and  might 
be  performed,  and  the  plaintiff  did  within  the 
time  prescribed  fulfil  the  said  conditioni  tnd 
the.d^endant  during  the  said  teen  4id.  infringe 
the  s^  patent  right.         ,  : 

32.  That  the  defendant  falsely  aod  vmr 
cioosly  apc4e  aiMl  published  of  the  plaintiff 
Uie  words  f(^wuig»  that  iatoeayt  !fheie« 
thief;"  , 

Uffhereheany  speeUM  donmff&^kett  iMe  U 
with  such'  rteuoMbte  )amicMf1^  er  l» 
&iifeikft909fothed^fhidmaifthefkeam' 
ii^Wf  campUihieai^^  f^immek,y 


ykmSi9httm^li$t9kirJtlfmi9M^%  Ae  Mdw. 


459 


wfaensbf  the  ploDtiff  lost  his  shnation  as 
giiaekaeper  in  the  employ  of  A. 

33.  That  the  defendant  falsely  and  mifi«i- 
ousl^  printed  and  published  of  the  plaiattflT  in 
a  aempttoer  oalltd  **  "  the 

words  foLowing ;  that  is  to  say,  "  he  k  a  ro- 
fl^ttlar  prover  nnder  bankroptcies,"  the  defend- 
ant  Bieaoing  thereby  that  the  plaintiff  had 
Hoved  wkl  Mras  in  the  habit  of  proving  fieti- 
tioija  M>to  agaiiMt  the  estates  of  bankrupts, 
witb  the  knowledge  that  such  debts  were  fie- 
titious. 


COMMBNCBMByr  OF  PLEA. 

34.  The  defendant  by  his  attorney 
[or  m  person]  says  [kerestaie  the  substance  of 
the  plea], 

35.  And  for  a  second  plea  the  defendant  says 
\hire state  the  eeonndpka']. 

Pleas  in  Actions  on  Contracts. 
^IJ^That  he  never  was  indebted  as  alleged. 
liJH*  pha  is  appUcable  to  declarations  like 
^OH  mtmbered  l  to  14]. 

r?iP^**  ^  ^'^  "^*  promise  as  alleged. 

lTh$s  plea  is  applicable  to  other  declarations 
wi  «mpfc  contracts,  not  on  bUls  and  notes,  such 
^thosemamberedigto22.  It  would  be  mob- 
jeetumable  to  use  "  did  not  warrant/'  **  did  not 
^^'^•''jr  emu  other  appropriate  dsnian. 

38.  That  the  aUeged  deed  is  nbt  his  deed. 

39.  That  the  alleged  canse  of  action  did  not 
Mcnie  within  six  years  [state  the  period  t^f 
«««te*«w  appHeable  to  the  case}  before  thia 

*0.  That  before  action  he  satisfied  and  dis- 
charged  the  plaintiff's  claim  by  payment. 

41.  That  the  pkuo^  at  the  commencement 
«f  this  suit  was,  and  still  is,  indebted  to  the 
Mendantin  an  amowit  equal  to  the  plaintiff's 
«Mm,for  j;Aere#f«re  the  cause  ofset-of,  asm 
•*;|«'«o"*'  see  farms  ants'],  which  amount 
we  oefendant  is  willing  to  setoff  against  the 
plaintiff's  ciaim. 

42.  That  nfter  the  aUeged  claim  aecrmd,  and 
«?r«r«  /to  suit,  the  plaintiff  by  dead  released 
the  defendant  therefrom. 

^faw  »  Actions  for  Wrongs  iadepsndeni  tjf 
Contract. 

«•  That  Ke  is  not  gufltv. 

44.  That  he  did  what  is  complained  of  by 
w«  plamtilTs  leave. 

-JW.  That  the  plaintiff  first  assaulted  the  de- 
JMMt,  who  thereupon  necessarily  committed 
»  aBeged  assault  in  his  own  defence, 
.lu  I/****  *•  defendant,  at  the  time'of  the 
«*«««?  trespass,  was  possessed  of  .WnU  the 
jccttpiert  whereof  for  twenty  years  before  this 
!™;  •'*W«a  »s  of  right  and  without  inter- 
3T'1*  ^f  ^"  foot  awl  with  cattle  from  a 
Whc  highway  over  the  said  land  of  the  plam* 
W  to  the  said  huid  oC  the  defendant,  and  froni 
«*Hi4-kind  ol  the  defen<ftnt  over  the  said 
Jia^Qf  thepWtttiff  tothe  ^aid  p^bUch^hway, 
•taU  tuft^^  ^  f^  ^  monTeonve- 


itioit  occnpation  of  the  said  land  of  die  de- 
fendant, and  that  the  alleged  trespass  was  a 
use  by  the  defendant  of  the  said  way. 

47.  That  the  defendant,  at  the  time  of  the 
aUeged  trespass,  was  possessed  of  land,  the 
ooenpiers  whereof  for  30  years  before  this  suit 
enjojbd  as  of  right  and  without  intemiptkm, 
common  of  pasture  over  the  said  land  of  the 
phintiff  for  all  their  cattle,  levant  and  couch* 
ant,  upon  the  said  land  of  the  defendant,  at  all 
times  of  the  year,  as  to  the  said  land  of  the 
defendant  appertaining,  and  that  the  alleged 
trespass  was  a  use  by  the  defendant  of  the  said 
right  of  common. 


BKPLICATI0N8. 

48.  The  plaintiff  takes  issue  npon  the  de- 
fendant's 1st,  2nd,  &c.,  pleas. 

49.  The  plaintiff  as  to  the  second  plea  sayv 
[Asre  state  the  answer  to  the  plea  as  in  thefbU 
lowinff  forms], 

50.  That  the  alleged  release  is  not  the  phiin- 
tiff's  deed. 

51.  That  the  alleged  release  was  procured 
by  the  fraud  of  the  defendant. 

52.  That  the  alleged  set-off  did  not  accrue 
within  six  years  before  this  suit. 

53.  That  the  plaintiff  was  possessed  of  land  i 
whereon  the  defendant  was  trespassing  and 
doing  damage,  whereupon  the  plaintiff  re- 
quested the  defendant  to  leave  the  said  land, 
which  the  defendant  refused  to  do ;  and  there* 
upon  the  plaintiff  gently  laid  his  hands  on  the 
defendant  in  order  to  remove  him,  doing  no 
more  than  was  necessary  for  that  purpose, 
which  is  the  alleged  first  assault  by  the  pnto- 
tiff. 

54.  That  the  occupiers  of  the  sud  land  did 
not  for  30  ^ears  before  this  stut  enjoy  as  of 
right  and  without  interruption  the  alleged  way. 


MBW  A88IONMBNT. 

55.  The  plaintiff,  as  to  the  and 
pleas,  says,  that  he  sues  not  for  the  trespassea 
therein  admitted,  but  for  trespasses  committed 
by  the  defendant  in  excess  of  the  alleged  rights* 
and  also  in  other  parts  of  the  said  Umd  and  on 
other  occasions,  and  for  other  purposes  than 
those  referred  to  in  the  said  pleas. 

Uf  the  plaintiff  replies  and  new  assigns,  the 
new  assignment  maf  le  as  follows :] 

56.  And  the  pkintiff,  as  to  the  and 

pleas,  further  says,  that  he  sues  not 
only  for  the  trespasses  in  those  pleas  admitted, 
but  also  for,  ^c, 

-  [{f  the  plaintiff^  replies  and  new  assigns  to 
some  q/  the  pleas,  and  new  atsigns  only  to  the 
other,  the  form  may  be  as  follows:] 

.  57.  And  the  plaintiff,  as  to  the 
a^d  pieas,  further  says,  that  he  sues 

not  for  the  trespasses  in  the  pleas  [the 

pleas  not  replied  to]  admitted,  but  for  the  tres- 
passes in  the  pleas  [the  pleas  replied  to"] 
admitted,  and  also  for,  9cc. 


HO 


Review :  MwrrU  and  FSnla9on*s  Common  Lam  Procedm-e  Act, 


NOTICES  OF  NEW  BOOKS. 

Tke  Common  Law  Procedure  Act,  with  nu- 
merous Notes,  explanatory  of  its  praeti- 
eal  effect  as  to  Proeeu,  Practice,  and 
Pleading;  and  an  Introductory  Essay 
illustrative  of  the  tendency  of  the  New 
Measure  to  restore  the  Ancient  System  of 
Pleading.  By  R.  Morris,  Esq.,  Bar- 
rister-at-Law,  Assistant  Master  of  the 
Court  of  Exchequer ;  and  W.  F.  Finla- 
SON,  Esq.,  Barrister-at-Law.  London: 
Stevens  &  Norton.  1852. 
The    learned  authors  of   this   volume 

contend,  that  the  tendencnr  of  the  new  Act 

is  to  restore  the  simplicity  of  the  ancient 

system  of  Pleading : — 

^That  sfBtem  (they  observe)  was  founded 
upon  truth  :  and  it  proceeded  upon  the  prin- 
eiplB  of  ascertaining  the  point  in  dispute,  and 
determining;  the  cause  upon  it,  with  the  least 
possible  risk  of  failure  of  justice  through  failure 
of  proof  Hence  the  pleading  was  general,  and 
proof  was  dispensed  with  until  a  point  was 
arrived  at,  upon  which  both  were  agreed  to  rest 
ttie  case.  Thus  Bracton  laid  it  down  that, 
ittker  in  a  declaration  or  a  pka,  it  was  only 
necessary  (o  yroimd  ox  fmmd  the  action  or  de- 
tece  by  stating  precisely  the  fact  which 
loimeditsybMMia/iom,  and  all  the  rest  generally 
VBtil  it  was  ascertained  what  was  really  in 


•^^'coordingly,  they  maintua,  that  it  is 
adopted  as  the  fundamental  principle  of 
the  present  measnre^  that  a  pleading  need 
wihr  ''set  forth  wnfBcient  gnnmd  of  acCioa, 
denKioe»  or  reply/'  And,  eoniistently  with 
this,  it  is  enacted)  that  the  Court  shall 
always  give  judgment  according  to  the  very 
right  of  the  cause,  without  regardine,  even 
in  arrest  of  judgment,  any  imperfeolbn, 
MBsaioQ,  or  wfeet ;  that  even  on  demurrer 
BO  objections  are  allowed,  except  audh  as 
are  **  substantial  and  material  /'  and  at  the 
trial  all  amendments  may  be  made  whic^ 
are  necessary  to  determine  the  ''  real  qnee- 
tioa  in  controversy.'*  Upon  «  &ir  con- 
struction of  the  Act,  nothhig  is  to  be 
•snidered  ''sobatMitial"  or  « nirterial," 
eMier  in  pleaidiBg  or  in  proof,  except  what 
is  ^necessary  for  the  purpose  of  determia- 
ing  in  the  suit  the  real  qveetioQ  b  cootvo- 
rerajr  between  the  parties,**  and  they  cda* 
tena  that  sndi  was  the  principle  of  annimit 
pleading,  and  that  the  pceMit  Act  em- 
yygfit  the  Courts  to  proceed  upon  thk 
pnneiple. 

It  is  abe  observed  by  the  authors  that— 

*'  The  purposes  of  tnith  are  tother  fsvevred 
by  the  provision  that,  while  on  the  one  hand 
parties  are  to  be  penmtted  to  plead  or  reply  or 


rejoin  so  many  several  matters  as  may  be  m- 
cessary  to  sustain  the  action,  this  is  onLy  to  be 
by  leave  of  the  Court,  i^)on  aMdavitoftom 
just  ground  for  so  doing.  And,  again,  tbeie 
are  enactments  to  prevent  any  failure  of  ques- 
tion through  non-joinder  or  mia-joinder  of 
parties,  or  mis-joinder  of  causes  of  actiou/' 

So  mueh  for  the  iniprovement  in  oar 
system  of  Pleading.  The  authors  next 
point  out  the  alterations  effected  in  the 
Practice  of  the  Courts  : — 

"Foreigners,  or  British  subjects  nddisg 
abroad,  may  be  sued ; — a  writ  of  summone  or 
execution  may  be  served  in  any  county  i—in 
cases  of  common  money  demands,  judgment  of 
default  may  be  signed  thereon,  and  ia  to  be 
final  without  declaration ; — the  proceedings  on 
default  of  appearance,  or  of  proceeding  to  tnd, 
are  simplified ; — the  rule  to  plead,  demand  of 
plea,  and  similar  formalities,  are  aboUabed.— 
For  all  technical  purposes,  forms  of  actioa  aze 
done  away  with,  and  aU  other  matters  of  mere 
form ;— a  more  simple  and  speedy  procedure  ii 
substituted  for  the  former  proceeding  apoa 
scire  f ados  J  or  in  error :— error  can  be  brooght 
only  witMn  six  years ; — and  execotion  may  be 
sued  within  six  years,  without  revivor  of  j^^ 
ment  In  ejectment,  the  fictitious  chsracterof 
the  former  system  is  removed ;  and  tbe  eoitii 
carried  on  m  a  plain  manner  between  leu 
parties ;  though  still  with  the  disadvantage  of 
their  proceeding  to  trial  without  knowing  vAil 
are  the  questions  to  be  tried." 

The  Introduction  contains  a  renew  of 
the  andent  andiorilies  pn  Pleading^  and  is 
a  most  learned  and  masteriy  diaseilitioa 
on  that  anbiect  The  nota^  expUuBg 
the  practioal  alterations  effected  by  As 
Statute;,  are  very  full  and  vil«aUe.  Bm 
the  learned  writer  arc  peeoliarly  veil  pi** 
pared  to  expomd  this  importaat  AnUle. 
Mr.  Morris  is  the  author  of  a  **  Kgest  « 
Practiee  Cases,*'  and  Mr.  Finlason  of 
''Leading  Cases  on  Pleading."  ^9 
thus  condude  the  Introduction  :— 

"  Upon  the  whole,  probably,  the  Profeencm 
will  be  of  opinion  with  the  Lord  Chancellori 
that  so  important  a  change  in  ow  system  » 
Common  Law  Piocsdnn,  nas  not  beoi  pwd 
since  the  time  of  Edward  IIL,  and  tbat  it  c«- 
not  be  but  advantageooa,  hecanse in  sogr^ 
dsgne  liMmdad  «4M»n  the  ariadpile  eolseMriy  v 
firmed  by  PMiaoMmt  k  Atat  raga-^tWHl' 
Bomt  ahMld  be  #rea  la  aribalnee,«id  n^ 
fngm  audi  becanssu  to  a  epnskknaUs  "^^ 
it  rero|gniSfa  sad  tetlasss  ue  jfsmafSB,  9wm 
it  iseontendad,  is  an  jafiOlSile  iaf  maee  tb^ 
fronu  that  jndgvaeat  is  given  on  ^few*^ 
not  upon  sohstanoeb'  when  it  is  |if«n  «v* 
any  matter  not  the  natter  in  dUpota*  . 


orittto  loasaBsswhatk 
factory  to  reflect,  that  the 
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vested  in  the  Jndget  t  power  of  modifyiDg  and 
altering  it,  which,  no  douht,wiIl  be  naefupy 
exercised.  And  it  has  been  the  earnest  desire 
of  the  editors,  by  a  careful  consideration  of  the 
measure,  m  connexion  with  the  histoir  and 
principles  of  pleading,  to  assist,  if  possible,  in 
enabling  the  Profession  to  arrive  at  a  due  ap- 
preciation, and  co-operate  in  the  satisfactory 
alteration  and  settlement,  of  a  measure  so  im- 
portant with  reference  to  the  administration  of 
mstice  in  this  country :  all  their  views  being 
based  upon  the  simple  principle,  that  legal  jus- 
tice muat  be  derived  from  moral  justice,  and 
that  trvth  must  be  its  foundation." 


LAW  OF  ATTORNEYS. 

TAXATION    WITHOUT  PREJUmCE    TO    DX- 
FENCE. RETAINER. SIGNED   BILL. 

In  an  action  for  business  done  by  the 
plaintiff  as  an  attorney,  the  defendant  plead- 
ed,— Ist,  nunquam  indebitatus  ;  2nd,  pay- 
ment The  defendant  applied  for  leave  to 
add  to  those  pleas  a  plea  that  no  signed 
bill  had  been  delivered,  but  as  the  plain- 
tiff's bill  had  been  taxed,  and  the  Master 
had  made  his  aflocatur,  Mr.  Justice  Fatte- 
son  would  not  allow  such  a  plea  to  be 
pleaded.  The  object  of  having  a  signed 
bill  delivered  was  to  give  the  defendant  an 
oppoBtonk J  of  haviog  it  taxed  if  he  thought 
proper,  which  could  not  «pply  in  this  cuit, 
as  the  bill  had  been  already  taxed. 

At  the  taal,  the  ibUowin^  order  was  put 
in,  on  the  part  of  the  plaintiff: — 

"  Upon  hearing  the  plaintiff  in  person,  and 
the  attorneys  or  agents  for  the  defendants,  I  do 
order  that  the  bill  of  costs,  charges,  and  pay- 
ments for  which  this  action  ia  hraiqjfat,  be  re- 
ferred to  the  Master  to  be  taxed  wUkotU  fr^ 
dice  to  any  defence  the  drfendani  may  have  to 
t^  action,  and  that  the  plaindff  on  such  taxa- 
tbn  give  credit  for  all  sums  of  money  by  him 
received  from  or  on  aceomat  oi  die  defendant, 
uid  refund  what,  if  anything,  hath  been  over- 
psid,  and  that  in  the  mMotes  Jdi  tesher  ff- 
ceediugs  be  stayed." 

On  this  order  was  indorsed  the  sHo- 
estnr  of  the  Master  for  1 102.  Am.  td.  The 
bin  on  which  the  lifaster  had  made  the 
^tion  was  put  in  with  liis  figoras  on  i^ 

*  oft     It  ap- 


pevedlbmthisWHaiiit 
cofnirttd,  tnler  sMa^  €f  attendances  to  eon- 
duet  the  defence  of  the  defendant  on  exa^ 
^^tions  before  magiatimtes,  on  which  the 
Pendant  was  char^  with  having  stolen 
^ni,  and  in  conductiiig  the  defen^  of  the 
defendant  on  liis  trial  on  three  of  these 
"^ttgss  at  the  Suffordshiie  Epiphaiiy 
sntater  Sessioiis.  aad 


dicfcments,  the  one  for  conspiracy,  and  the 
other  for  perjury. 

To  prove  the  retainer  and  the  business 
done,  a  witness  was  called,  who  stated  that, 
by  the  desire  of  the  defendant,  he  wrote  a 
letter  to  the  plaintiff  (which  was  put  in)  to 
ask  him  to  attend  before  the  magistrates 
and  conduct  the  defence  of  the  defendant, 
and  that  the  plaintiff  did  so,  and  that  at 
three  trials  at  the  Stafford  Sessions,  Mr. 
Serjeant  Allen  and  Mr.  F.  V.  Lee  acted  A 
counsel  for  the  defendant,  and  that  the 
plaintiff  was  present  instructii^  them  as  the 
attorney. 

The  briefs  on  those  trials  were  put  in 
with  the  supiatures  of  the  counsel  to  their 
fees,  and  the  name  of  the  plaintiff  was  fdso 
indorsed  as  attorney.  In  ttie  plaintiff's  bitt 
of  costs,  charges  were  made  for  serving 
subpcenas  on  17  witnesses  for  the  trials. 
The  witness  was  asked,  whether  on  the 
trials,  witnesses  were  examined  for  the  de- 
fence, and  their  names,  on  which  Lord 
Campbell,  C.  J.,  said, — ''You  need  not  go 
into  all  the  items  in  the  bill.  It  has  beoi 
taxed  by  the  Master,  and  I  riiall  take  his 
allowing  an  item  in  die  bill  as  primd  facie 
evidence  that  the  business  mentioned  in 
that  item  was  done,  and  if  the  other  side 
mean  to  contend  that  this  item  has  been 
allowed  br  mistake,  and  that  the  bnrineM 
mentioned  in  it  was  not  done,  it  win  be  for 
them  to  show  this." 

No  further  evidenoe .  was  given  of  the 
bnsiness  having  been  done;  battheBSwas 
no  distinct  evidence  of  any  retainer  as  to 
the  preparing  of  two  indictments,  the  one 
for  perjury,  and  the  other  for  eonspixscyj 
the  cfaaige  fiir  which  was  between  8L  aM 
W. 

Tiie  defence  was,  that  the  puuntiff  jxo^ 
dertook  to  do  the  whole  of  the  business  nt 
the  Quarter  Sessions  for  lU,  which  had 
been  paid  him  on  the  night  before  dm 
triah;  hot  as  it  appeared  that  the  fees  paid 
to  the  oomuel  and  their  deilcs  amonnted  to 
IZL  lAff.  6d^  which  wodd  leave  the  pUn* 
tiff  only  1/.  Qtf.  6d.  for  domg  hnsineas  for 
which  the  Master,  on  taxation,  oonsidesed 
him  to  be  entitled  to  78f .,  it  was  contended 
cm  the  part  of  the  plaintiff  that  the  sum 
of  15/.  was  a  payment  on  account  to  the 
phmtiff  to  enMe  him  to  paj  Hw  fees  «• 


Lb/fdCm^eO^CJ.  "  It  is  Teir  nsoal, 
I  believe,  for  the  attorney  to  get  nom  Ui 
dieat  a  aom  for  disbursemeats  kist  befiwi 
thetria!.*'  TenfietfinrthephdntaPferlMI. 
Wi^  w.  Gbver^  3  a  ft  i:.  IS. 
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Clerks  Names  and  Residenees.  To  whom  Articled,  AfSt^fned,  ^c. 

Adyt,  Arthar,  jun.,  f  1,  Gl  Jamos^t. :  Bradford, 

Wilu Wm,  Stone.  Bradford,  WilU 

Arnisoo,  WiUiam  Burra,  St,  Great  Perej-atreet, 

PeotonviUe ;  and  PeoriUi        .        •  '     .        .  L.  Harrison.  Peorith 

Aib,  John  Geo.  Hele.  Adelaide-rd.,  Hampstead;  ^V.  Gorbam,  Tuoluidge;  F.J*  Ridadal««  G  jsy's- 

Elixabetb-atreet,  Eatoo-square        ...        ion 

Aaton,  David,  15,  Barton-crescent ;  Lon«(toa  .  G.  L.  Robinson,  Longton 

Atkins.  Jobn,  Jan.,  9.  York-terrace,  Peckbam         ,  J.  Atkins,  sen.,  Wbite»bart-couft»  T  nmbard  iti— t 

Attfield,  EdfT.  Beaufoy,  16,  Featberetone-buildiogt  C.  Protbero,  Newport 

Babington,  John,  S7,  Store-st.,  Bedlbrd-aq.;  Al-  £•  Babington,  Horncastle;  J.Scott,  Laao^'a 

fred-placa       .        .' fields 

Bally  Cbarles,  17,  Everet^street,  Russell-square  ; 

Cheater J.  Walker,  Cbeater. 

Barker,  Charles  Monro,  f  4,  Groat  Percjr-stnet ; 

Claremont-sq. ;  Caaonburjr-?illaa;  Sunderland  J»J«  Wright,  Sunderland 

Barlow,  Charles,  Manchester         •  «  J.  Barlow,  Manchester 

Barnes,  Arthur,  Lichfield £.  Bond,  Lichfield 

Barr,  Frederick  Horatio,  St,  Swinton*st.,  Gra/*8- 

ina-rood F.  Talbot.  Bedford-row 

Baty,  Isaae,  Hexham C.  Head,  Hexham 

Baxter,  Dudley,  9,  DeTonahire-street,  Queen-aq. ; 

Windsor- terrace ;  Atheratone  .  S.  S.  Baxter,  Atberstone 

Bayley,  Charlea  Henry,  SO,  Clarence-st.,  lalington  E.  Caddick,  West  Bromwich 

Bayley,  Edw.  D'Oyly,  14,  PakeiUuaMt.,  Gray's-  W.  Bayley;  H.  Barnes;  J,Dodd««  I 

inn-road ;  Stockton-on-Teaa     •                . '      .       Tees 
Beaumont,  Henry,  63,  Trinity-sq.,  Southwark        .  W.  K.  Ottawsy,  Sttplehunit 
Bell,  John  Leonard,  t4,  UniToraity-st,  Bedford- 
square  ;  Bourn,  Lincolnshire                  .        .  W.  D,  Bell,  Bourn 
Beloe,  Wm.  Alciphron,5,  £lizabeth*at,  Han*a«place  W,  B.  Young,  Hastings  ;  J.  CngMMiy  Aagiatoowt 
Berridge,  Robert  Bristow,  18,  Ampton-sL,  Gray's- 

ion*road;  Leiceater S.  Berridge,  Leieeater 

Biekeratetb,  John  Pares,  Willeaden ;  Liverpool ; 

Sefton R.Raddiffe;  A.T.SqaaMy,Lir«nMol 

Bhgg,  MiebMl  Ward,  9,  Hwittt-«t,  Branswiok- 

sq.;  Chaadle J.  M.  Blagg;  Cheadle 

Bliek,  John,  S,  Bury-place,  Bloomabuiy;  Hill 

Coart,  Dodderhili,  Woroesleiahire  .        ,  S.  Tombs,  juo.,  Drottwich 

Borini.  John,  Usk;  Belgium  .        •        •        .  M.DsTis,  Usk 

Borradaile,  Charles,  Upper  Tooting  .        .  H.  Denton,  Lincoln*s-inn 

Brondrit,   Robert  Wright,  9,  Gray's-inn-square  ; 

Runoom ;  Mancheater J.  StoTenson,  Manchester 

Bnimy,  Edward  WiUiam,  Han's-plaee ;  Crosby- 
square  ;  Spleen-hill,  near  Newbury ;  Newbuiy  T.  Bunny,  Newbury 
Burton,  Edmund  Chaa.,  6,  St.  James-pl. ;  DsTentry  E.  S.  Burton,  DsTentry 
Butler,  Joaiah,  Hunsworth,  Yorkshire    .                .J.  Thompson,  Bradford,  Yorlohire 
Butlio,    Thomaa,  «4,  Great  Smith-atreet,  West- 
minster ;  Great  College-atreet ;  Cowley-street  G.  Eddowea,  Nottingham 
Caltfaiop,  Thomas  Douaie,  4,  Upper>park-place, 

Blackheath-park  ;  Spencer-place,  Blackheath  •  J*  S.  Rymer,  Whitehatt-phee 
Cnt,  Thomas  Gibson,  6,  Soley-terraoe,  Penton- 

▼ille ;  Penrith         . J.  Jaraeaon,  Penrith 

Capes,  Henry  Hawksley,  Boroughbridge       •        .  W.  Hirst,  Boroaghbridge 
Cameil,  Geo.  Frederick,  5,  Newman*s-row,  Lin- 

ooln's-inn-fields ;  Bedford-eq. ;  Seveiioaks      .  T.  Cameil,  Sevenoalcs 

CtHwright,  J.  U.Hawktley,Bawtry     .  .  F.  H.  Cartwright,  Bawtiy;  T.  C.  Leil0i,IMb 

Shields;  W . Thorpe, Tborae 

Cavell,  Edward,  15,  Meek1eahui|muare      •        .  Smith  &  Son,  Southampton*atre«t,  ] 

Chomberlin,  Charlea  Henry,  Great  Yarmomh         .  S.  Palmer ;  H.  Palmer,  GiMi  Yanaottth 

Child,  Mark,  Durham    •  •        .        .  W.  Bngna),  Uurhaa 

Christmas.  John  Sanders,  Cambridge ;  Oakley-sq.  £.  Fijater,jun..  Cambridge  j;  ^'... 

Clare,  WiUiam,  50,  Upper  Albany-st.;  LiTerpool  •  G.J.  Duncan,  LiTerpool 

CI«k,Hy.,88,Ouilfi9rd-at.,RussefL-sq.i  Trowbridge  J.Bush,  Bradford,  WUu 

Claike,  Frederick,  RusseU-square ;  Charlewood- 

pi. ;  Upper  Montague-at. ;  Upper  Gower-street  C.  Few,  Jan.,  Henrietta-street,  Core&tgaideB. ' 
Clarke,  George,  4,  Devonshir^-st. ;  Queen-square ; 

Ormond-at;  Worcester.  ...  T.  Hyde,  Worceater 
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Cobby,  Cecil.  10,  Wanrick-et,  Holbom ;  Brighton 
Cockerill,  Thomas  Manbmll,  10,  Synoods-inn; 

Arthar-st. ;  Featbaratone-bldga. ;  Newport     • 
Cook,  Charles  Ueory,  9,  Graja-inn-equare;  Eseex- 

court^  Temple 

Cotton,  Stapletoo,  82,  Judd-st^  Brunaarick-aq. ; 

New  Milman-street        •        .        ,        ,        . 
Cowlejr,  George  Littlewood,  Baaford  ;  Nottingham 

Cranawick,  Matthew,  Leeda 

Creawiok,  Nathl.,  Jan.,  «4,  Lirerpool-atreet ;  Fur- 

nivalVinn ;  Sheffield 

Cmrtaa,  TboBMu  JohD,S5,  Holferd-aq..  Pentonrille 
IHubeny,  Robert,  15,  Green-terrace,  Clerkenwell; 

New  Ormond-atreet ;  Bristol 
BsriM,  Bdnoad,  jun.,  f ,  St.  Alban'a-atreet,  Ham- 
mersmith ;  Wella 

Draper,  £dwaid»  45,  Vincent-aqnare     . 
Drew,  CharUa  Thomaa,  Balham-hUl,  Surrey  . 
Dntton,  Jamea  Roger,  IS,  North-crescent,  Bedford- 

aqaare ;  Birkenhead 

Caatbam,  John,  Mitton,  near  Clitheroe . 
Edwards,  Fra.  John,  33,  Bernard-st.,  RosseU.sqoare 
Edwin,  Wm,  Bayldon-hooae,  Wslworth-common  • 

Ellis,  George,  Leeds 

EUis,  William  Moreton,  9,  Lower  Caltborpe^t. ; 

WalsaU  •     • . 

Fitch,  George  William,  36,  Lansdowno-terraoe, 

Westminster-road ,  Cambridge 
Fostar,  Fra.  Gosainr,  Higbgate  ;  51.  Bemers-street 
Fox,  John,jun.,  Sidmontli-st. ;  Ashbome;  South - 

craaoent;  Ghiildford^treet ;  Msnchester. 

Frsnklin,  Jamea,  Halifax 

Frend,  Edwin,  6,  Store-st,  Bedford-aq. ;  Canter* 

*"7 •        .        • 

Fran,  Horace,  5,  Conningham-plaee,  St.  John*s- 

wood;  Great  YarmoQth 

Ffjar,  Wm.,  1,  Doraet-oottages ;  Richmond-ter., 

Sandbach;  Cbattoria 

Foliar,  Robert  Good,  1,  WaTarley-plaoa,  WeUinc- 

ton-road  $  Scowmarket 

Gee,  William,  Bishop's  Stortford  .  .  .  • 
GibaoD,  Henry,  Chipping  Ongar  .  .  •  , 
Green,  Wm.  Bowles,  S,  North-place,  Gray's-inn- 

road;  Boston         • 

GnBdy,  Charles,  SI,  New  Ormond-street 

Gntlaridga,  Waiehsel  Fredariok,  4,  Regent-plsce, 
Bninawick-sqnare  •••••• 

Gwya,  John, Thomaa,  HsU-street ;  Rirer-street ; 
Pilbroath  ;  Carmarthen  . 

Hall,  Wm.,  Cbampain,8,  Norlaad-terr.,  Notting-Ull 
{Thi  rMUtiidsr  rf  thig  LUt  wUl 


To  whom  ArtieM,  Auigned^  ^e, 
C.  Cobby,  Brighton 

H,  Heaae,  Newport ;  W.  Dean,  Essex-street 

C.  Cook,  New-inn 


W.  J.  Grane,  Bedford-row 
G.  M.  Cowley,  Nottingham 
J.  Shackelton,  Leeds 

H.  Paahley,  Sheffield 
C.  A.  Curtis,  Abingdon 

J.  R.  Hoyte,  Bristol 

£.  Davles,  Wells 

U.  D.  Draper,  Vinoent-aqoare,  Weatminster 

S.  Williams,  Bedford*row 

J.  S.  Leigh,  Luton  Hor;  W.  Eaton,  Lirerpool 

R.  Trappea,  Clitheroe 

T.  W.  Dalies,  Leominnter 

M.  Cooper ;  G.  Ade,  High-street,  Sonthwark 

C.  Naylor,  Leeda 

H.  Bamett,  WalsaU 


C,  Francis,  Cambridge 
Sir  W.  Foster,  Norwich 

J.  Saunders,  Manchester;  J.  Fox,  Ashbome 
M.  Stocks,  Halifax 

T.  N.  Wightwiek,  Canterbury 

C.  J.  Palmer,  Great  Yarmouth 

W.  Latham,  Sandbach 

J.  Gudgeon,  Stowmarket 

W.  Gee ;  U.  H.  Walker,  Bishop's  Stortford 

W.Gibson,  Chipping  Ongar 

W.  P.  Bowlea,  Boston 

J.  W.  Cowley,  Buckingham ;  R.  G.  Chipperfield, 
Canterbury ;  L«  Hioka,  Grsy'a-imMquare 

H.  Vallance,  Easex-straet 


J.  B.  Jaffriea,  Carmarthen 
B.  V.  Hatohinson,  Littcoln'a^ian-fields 
h9  gieaa  in  our  nsxt  JVumfter.] 


ANNUAL  REGISTRATION  OF  ATTOR- 
NEYS. 

The  Fonns  of  Declaration,  under  the  6  &  7 
Vict.  c.  73,  may  be  bad  on  application  at  the 
Office  of  the  Incorporated  Law  Society,  Chan- 


The 


)  Members  of  the  Profesaion  are  remwated 
to  be  .mtKunkat  m  filling  them  up,  ekner  by 
ikemMHeee,  their  paHmerei  or  th^  Lomdim 
Agenie «— -to  aend  theili  to  the oflBce on  aeearly 
a  dag  as  poeable ;— and  lo  attend  to  the  follov- 
iBff 


1.  No  TM9X0aoa  can  be  acted  upon  which 
doce  nol  contain  all  the  particnkra  requinBd  by 
the  Act  of  Fteliament. 

8.  BmKj  Dodantion  muat  be  delivered  at 


the  Office  tix  days  before  a  Certificate  can  be 
granted. 

3.  No  Certificate  will  be  deKvered  out  for 
the  ensuing  year  till  Saturday,  November  30. 

4.  In  the  first  six  days  commencing  on  Not. 
20,  Certificates  will  be  delivered  only  to  such 
London  A(^ts  as  shall  in  due  time  preTtously, 
have  sent  m  the  Declarations  of  tUmedoti  and 
their  Comdty  CUenis,  accompanied  by  a  JAet 
tkeret/ummped  malpkmbeiieal  order,  mdwrii'^ 
tern  onfooUeap  wtper  bookwiee. 

6.  These  tix  days  will  be  apuropriated  among 
the  London  Aflents,  in  the  followinff  order:— 
The  Letters  refer  to  the  initial  of  the  Agent* a 
surname  or  that  of  the  senior  partner  in  the 
case  of  a  Firm. 

Those  commencing  with — 
A,orB,    •    •    .    •    •    .    Nov.  SO 


4H       Anmul  TUgiHrmUm  ^  AUtrm^t^^-atipviorOmiMs  Lord  Cktm^'-LtpdJmtiieeB. 


G,  D»B»orF»^     •    •    •    .    Nov;  23 

G,  H,  I,orJ, 33 

K,L,M.N,0,orP,  .    .    .    .    24 

Q,  R,  or  S,    .......    25 

T,  U,  V,  W,  X,  Y,  or  Z,  •  .  .  26 
6.  On  every  da]jr  subsequent  to  Novsmber  26, 

the  Certificates  will  be  deliTered  to  the  rest  of 

the  Profession. 


7.  The  Fee  ell«.Uiaed  bftiieAct  for 
isstting  each  Certtficate  ia  to  be  paid  on  talnaf 
the  same  away. 

As  diere  are  10,000  Certificatea  to  be  pm- 
pared,  it  will  facilitate  the  busioeas  of  the  Office, 
if  the  London  Agents  will  send  in  Uior  fiM 
early. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS. 

AND    8HORT   NOTE8   OF    CASES. 


EorH  Clbxnctnar. 
Adey  v.  Arnold.    July  22,  23, 1852. 

TRUSTKB.  —  BBBACH  OF  TBUBT.  —  SUCPLB 
CONTRACT  DBBT. 

New  trustees  were  appokUed  t^a  nunrUiffe 
settlement,  and  the  funds  were  transferred 
to  them  upon  the  trusts  of  the  settlement. 
One  of  the  new  trustees  committed  u  hreuch 
of  trust,  in  misappropriating  trust  moneys, 
and  died  leaving  his  co^trustee  his  executor : 
Held,  dismissing  with  costs  an  appeal  from 
Fice^Chaneellor  Lord  Cranworth,  that  the 
estate  of  the  deceased  trustee  was  only 
liable  to  the  breach  of  trust  as  a  simple 
contract,  and  not  as  a  specialty,  debt. 

This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  Lord  Cranworth.  It  appeared 
that  trustees  had  been  appointed  of  certain 

Sroperty  settled  upon  the  marriage  of  Mr.  and 
f  rs.  Anneley,  and  under  the  direction  of  the 
Court,  the  defendant,  William  Arnold,  and  his 
brother  Thomas  Arnold,  were  appointed  new 
trustees.  Thomas  Arnold  had  ■Hsappromiated 
a  sum  of  about  1,800/.  of  the  trust  fnnos,  and 
it  was  sought,  upon  his  death,  to  charge  his 
estate,  of  which  the  defendant  was  executor, 
with  the  amount  as  a  specialty  debt  The 
l^ce-Chancellor  having  held  that  the  estate 
was  only  Tiable  to  a  simple  contract  debt,  this 
appeal  was  presented. 

Malins,  Willcoch,  and  Osborne,  in  support; 
Teed  and  Webb,  contrk. 

The  followmg  eases  were  died :  Vemom  v. 
Vawdrey,  2  Atk.  119  ;  Bam.  Ch.  R.  280  ;  IW- 
fier  V.  Wardle,  7  Sim.  80 ;  Parker  v.  Young,  6 
Beav.  261;  Wood  v.  Hardisty,  2  Coll.  542; 
Okv  ▼.  Baiemm,  3  Ves.  S.  19;  Bartiett  v, 
Hodgson,  1  T.  R.  42 ;  Gifford  ▼.  Manley,  Ca. 
Temp.  Talb.  109 ;  Benson  ▼.  Bensm,  I  P.  Wms. 
130;  RmuM  T.  Lynch,  12  Bast,  179;  Lord 
Montfkfrd  ▼.  Lofrd  Cadogan,  19  Ves.  635,  638 ; 
Maoor  t.  Davenport,  2  Sim.  297 ;  Duke  of  8t, 
ABms  r.  SUis,  16  Bast,  369;  8mliom  r. 
B&nstvm,  I  Rng.  433. 

The  Lsrd  O^smedtsttsad,  thai  tm  ftus  deed 
of  assignneot  from  the  old  to  the  new  tnutee, 
did  not  contain  any  obligation  wbiek  woidd 
mmint  «»  a  cofomnt,  bat  eontained  only  a 
diedaratieii  that  the  f^md  was  assigned  mpoB 

1^  tmstv  of  tfae  settlement,  tlw  breach  only 
BBBOtmt^  t»  a  simple  eontract  debt»  and  the 

appeal  was  accordingly  disnussed  with  costs* 


MMtrti  3tMwl. 
In  re  Monmouthshire  and  GUmorgmnskbtel 

ing  Company,  exparte  Nicholases . ' 
July  29,  1862. 

WINDING-UP  ACTS.  —  CONSTBUCTIOir.  — 
BANKRUPT-8HARBHOLOBR.  —  PROOF  FOB 
CALL. 

Held,  that  the  ofieial  manager  is  entitled  to 
prove  for  the  amount  qf  a  call  on  shares 
held  by  a  bankrupt  in  a  joint-^ock  com- 
pany ordered  to  be  wemd-up,   upem.  the 
construction  of  ss.  14  and  30  cjf  l*e  12  4r 
13  Viet.  e.  108. 
Jacob  Jenkins  Nicholas^  wb*  held  50 
shares  in  the  above  company,  had  been  ad- 
judged bankrupt  in  Nor.  1851,  and  in  Jsn- 
foDowing,  an  order  to  wind-up  the  compMiy 
wair  obtained.    In  Feb.  he  obtained  his  certifi- 
cate, and  a  dividend  of  10*.  6d.  in  the  pound 
was  declared,  and  on  April  27,  a  call  of  60t 
per  share  was  made  by  the  Master,  and  the 
officisil  manager  was  directed  to  tender  piosc 
for  the  amount  before  the  Conmiasiooer.    Mr. 
Commissioner  Stephen   having   rqeded  ^ 
proof,  but  allowed  a  daini  to  be  ensers^  the 
oflScial  manager  presented  tins  appeal,  sndte 
assignees  also  moved  to  &diarge  die  ofdor 
for  proof. 

Bethell  and  FF.  JkL  James  for  the  offiari 
manager,  cited  Steward  v.  Greaves^  10  M.  « 
W.  711  'r  Damson  v-  Farmer^  20  Lav  Jott, 
N.  S.,  Each.,  177. 

A.  Palmer  and  Korwlake  for  the  asaigneesu 
The  Lords  Justices  said,,  the  queatioB  wss, 
whether  Ibe  general  sepassse  ereditom  of  s 
bankrapt  who  held  shsies  in  a  joint-stock 
company  ordered  to  be  wound-up,,  were  in  a 
different  poaition  to  the  separate  creditors  ofa 
trader  engaged  in  mercantde  partnersftfpc  »• 
dependently  of  the  Whiding-up  Acta,  it  wss 
dear  that  this  proof  could  not  be  made  in  com- 
petition  with  the  separate  creditors.  The  esse 
as  to  the  eflRwt  of  these  Acts  tnmetl  oli'  As 
construction  of  ss.  14  and  30**  of  tlie  II  ftr  13 


Whkb  sDMlr  s.  14»  dMk  '•if 
batosy  ss  aileiieed  coasribiitaqr  be  si 
orinsolvenvhe  shsA  be  saCidad  to 
his  assignees^  and  ia  ail  proisiiilMs  a^ 
his  estsis  nndsr  the  siad  Act  slni  b& 
ciently  represented  by  sudi  aasignees ; 
30,  that  "where  aay «aB«nb«tory  of  the 
innr  is  a  bMridrnpt  or  iosslMal^  ilfc 

of  such  bankni 
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VkfL  c.  lOSw  The  effect  of  these  maftmentt 
«M  to  change  the  rights  of  the  general  separate 
ere<fitor8,  and  to  admit  the  proof  for  theeall  m 
eompetition  with  them. 

JKtutm  ui  t^  AalU. 
li  fv  (knberfs  Thut,    July  17, 1852, 
TKuaraa   act,   1850.  —  appointmbnt   of 
Maw   vvvaTMaa.  — P0WWI' IN  avrTLB- 

M  BNT.— FORBIGNSR. 

Tke  Cowrt  r^edapetitum  vnder  the  13  4* 
14  Vict  e.  60,  for  the  appomtmeni  if 
1IM0  trHSteet,  wko  were  Frenchmen,  of  a 
fund  paid  into  Court  tinder  the  10  ^  11 
Vict.  c.  96,  by  the  old  trustee$y  who  re- 
fused to  invest  iu  French  securities,  aU 
though  there  wus  a  power  in  the  marriage 
settlement  qf  sale  and  investment  in  such 
securitiev  upon  the  husband  and  wife's 
consent,  and  for  the  cppointwtent  qf  new 
trustees, 

Tbis  was  a  petition  mder  the  13  &  14  Viet. 
c«  60,  for  the  appointment  of  new  tmstees  of 
ttrtain  property  settled  on  the  marriage  of 
lions,  Onibcrt  and  Ana  his  wife,  with  power 
to  the  trustees  for  the  time  being,  with  their 
consent,  to  sell  oat  the  funds  and  invest  the 
proceeds  in  English  or  French  goremment  or 
nal  securities,  and  with  a  power  to  appoint 
Mw  trustees*  It  appeared  the  psrtiss  were 
mideat  in  Paris,  and  sought  the  inTestment 
a  the  trust  funds  in  French  securities,  and 
we  ^ipointmcut  as  trustees  of  two  Frenchmen. 
The  tmstees  thereunon  paid  the  fund  into 
Coart  under  the  10  &  11  Vict.  c.  96. 

BaggaUay  in  support. 

Tbs  MaHer  of  the  RoUe  ssid,  that  in  the 
WMnce  of  authorities  for  the  order,  the  pe- 
tition must  be  dismissed. 


Soeth  Eastern  Railway  Company  v,  Munn  and 
others.    June  9 ;  July  28, 1852. 

RAILWAY  COM  PANT.— PUBGHASn  OF  LANDS 

— flPsciFxo  pnBFonifANcn. 
^  raUway  eompam  agreed  for  the  pmrehase 
vfland  from  K.,  bni  i^wn  the  tUle  not 
being  made  enl,  the  money  was  paid  into 
Court  under  the  8  Fio#.  o.  18.  It  ap- 
peared K.  had  ovif  eontrmted  to  purchase 
the  land  from  D.  U  1836,  but  he  had  never 
P9idthepurdtas€^monty,and  hadnoteon- 
iitmedin  poeseseim  mM  the  time  of  the 
t^r^ement  with  the  railway*  Held,  that 
the  raihsay  aompauy  were  not  entitled  to 
^^dethe contraoi myuingi  Wshew,and 
*beir  hill  was  distmssed  with  costs  as 
fiyvumt  Mm^  and  without  oasis  as  agamat  K. 
_^  tn  agreement,  dated  9ept  1, 1848,  the 


tA0 

Ww  and 
tetneel 


weestnttof  stich  luinilhuOiy,  and  to 
id  leceiTe  diiridends  in  respect  of  sneh 
■>  At  nnNlsr  of  *o  hmbntplcy  or  1n- 
r,  in  •  iuprnmij  di*«  duo  kum  wuik 
n  or  inislisni,  and  tntesWy  witii  *e 


Slaintiffs  aimed  to  purchase  for  300/.  of  th* 
efendant  Knott,  a  piece  of  land  in  Spring 
Street,  Deptford,  for  tne  purposes  of  their  rail- 
way, but  on  the  title  not  being  properly  made 
out,  they  paid  the  money  into  Court,  nnaer  the 
8  Vict  c,  18.  It  appeared  that  Knott  had 
contracted  to  purchase  the  land  in  question 
from  a  Mr.  Frederick  Dewar  in  1836,  for 
73f.  IQs.,  bat  the  purchase-money  was  never 
paid,  an4  the  plaintiffs  sought  to  snforcs  their 
contract  with  Knott  against  the  defendant,  Mr. 
George  Dewar,  as  heir-at-law  of  the  vendor  to 
Knott. 

Baily  and  Simpson  for  the  plaintiffs ;  Selwyn 
for  Knott;  Bait  and  Speed  for  Dewar,  contrlu 

Cur,  ad.  vult. 
The  Vice-chancellor  said,  the  question  was 
whether  Knott  could  now  enforce  nis  coatncl 
with  Frederick  Dewar,  as  the  plaintiff's  equity 
depended  on  that  of  Knott.  It  was  alleged 
that  he  had  been  in  possession  up  to  the  time 
of  the  sale  to  the  company,  but  it  appeared 
from  the  evidence,  that  although  he  haa  been 
originally  let  into  possession  he  had  not  con- 
tinued in  possession  ever  since,  and  he  was  not 
rated  in  respect  thereof  in  October,  1847-  He 
had  abandoned  the  contract  and  never  paid  the 
purchase-money,  and  the  contract  would  never 
nave  been  insisted  on  but  for  the  increased 
value  of  the  property,  in  consequence  of  the 
plaintiffs  reqmring  it  for  their  railway.  The 
bill  would  therefore  be  dismissed  with  costs  as 
against  Mr.  Dewar,  but  witliout  costs  as  against 
Knott. 


Witt't^anuliuv  HUOrenrirs* 

In  re  Bangley*s  Trust.    July  16,  1852. 

TRUSTEE  RELIEF  ACT.  —  PETITION  FOn 
PAYMENT  OP  DIVIDENDS  TO  TENANT 
FOn  LIFE.-— COSTS. 

Upon  the  payment    of  moneys  into   Court 

under  the  10  4r  11  Vict,  c.  96,  the  tenant 

for  life  petitioned  for  payment  of  the  rftct- 

dends  to  her  for  life,  and  for  payment  of 

the  costs  out  of  the  corpus :  Held,  thai  ths 

costs  were  payable  out  of  her  income. 

Qoren  appeared  in  support  of  this  petition^ 

which  was  presented  by  the  tenant  for  life  of  a 

fund  paid  into  Court  under  the  10  &  11  Viet. 

c.  96,  and  sought  the  payment  of  the  dividends 

to  her  for  lifs*  with  a  directbn  for  the  costs  to 

come  out  of  Uie  fund. 

The  Via^  Chancellor  said,  the  present  appli» 
cation  was  analogous  to  a  petition  by  a  tenant 
for  life  of  an  ascertained  and  set-apart  fund  in 
an  administration  suit,  and  that  the  costs  mnal 
therefore  be  paid  out  of  the  income  o£  thn  pn» 
titioncr,  and  not  out  of  the  corpua. 


jRi  re  Jones^  TVntf.    July  10, 1852^. 
TRinrrBE  act,  1850. — surrender  of  copy- 

BOLD    LANDS.  —  WHERE    TRUSTEE  CAN- 
NOT BE  FOUND. 

A  petition  was  granted  for  the  surrender  si 
oyyMtf  Jsacit  nndbr  tA«>l3  4- 14  Fiil.  a^ 
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60,  by  mpermm  in  the  itead  qfu  soUeitor, 

who  kadbeen  deelareda  truMUe  thereof  mid 

ordered  to  eontev,  but  whoee  addren  could 

not  be  discoverea. 

In  this  case  a  dedaration  had  been  made 

under  the  13  &  14  VicL  c.  60,  that  a  Mr. 

Phelps,  a  solicitor,  of  Newport,  Monmouth- 

ahire,  was  trustee  of  certain  copyhold  lands. 


and  an  order  had  been  made  for  their  toneih 
der  by  him.  It  appeared,  however,  be  hid  left 
Newport,  and  could  not  be  found. 

W.  M,  James  now  appeared  in  support  of 
a  petition  for  the  appointment  of  a  pmoato 
convey  the  hmda  in  question  in  his  stend. 

The  Vice^ChtMceUor  made  the  order  u 
prayed. 


ANALYTICAL   DIGEST  OF  CASES, 

RBPORTSD  IN  ALL  THS  COURTS. 


^^t^^^^s**^^^^^^^^^^^^^^' 


€^ontt0  of  Cqnfts* 

[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Cotmeil:  Appeals,  p.  17. 

House  of  Lords :  Appeals,  p.  38. 
Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  165. 

Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  203. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  286,  306, 
825. 

Law  of  Wills,  pp.  346,  367,  386,  406. 

Husband  and  Wife,  p.  426, 446,  466.] 


LAW  OF  HUSBAND  AND  WIFE. 
[Concluded  from  p.  446.] 

POWBR. 

3.  Poro?  agreement. — WanU  qf  acknowledge 
ment  of  deed  not  supplied  by  Coiir*.— By  parol 
agreement  before  marriage,  between  the  in- 
tended husband  and  wife,  it  was  arranged  that 
he  should  receive  for  his  own  absolute  use  a 
certain  sum  of  money,  part  of  the  intended 
wife's  property,  and  that  the  rest  of  her  oro- 
nerty  should  be  enjoyed  by  her,  and  settled  to 
her  sole  and  separate  use.  The  intended  hus- 
band duly  received  the  money,  but  no  settle- 
ment was  made  on  the  intended  wife.  After 
the  marriage,  the  wife,  by  her  next  friend,  Bled 
her  bill,  stating  the  above  facts,  and  praying  a 
a  declaration  that  she  was  entitled  to  the  pro- 
pcnrtv  for  her  separate  use,  and  that  the  same 
might  be  conveved  and  transferred  accord- 
ingly. The  husoand,  by  his  answer,  admitted 
tile  ante*nuptial  arrangement.  Subsequentlv 
lo  the  lilittg  of  the  bill,  a  deed  was  preparea, 
to  which  the  husband  and  wife  were  parties, 
which  was  recited  to  have  been  made  m  pur- 
■oance  of  the  ante-nnptial  arrangement,  and 
by  which  the  husband  assigned  and  conveyed 
to  the  trustee  all  his  right  and  intereat  in  the 
wife's  property  for  her  sole  and  aeparate  use, 
and  empowering  her  to  dispoae  thereof  by 
deed  or  will,  as  if  she  had  not  been  a  nuu> 
ried  woman.  The  deed  was  not  acknowledged 
by  the  wile  pursnant  to  the  provisiona  of  the 


Statute.    She  afterwards  died,  having  pim- 
ously  made  a  will,  whereby  she  gave  the  pro* 

Qto  her  husband  and  other  parties.  lU 
ind  and  trustee  then  filed  their  bill  of  re- 
vivor and  supplement  against  the  heir-at-lit 
of  the  deceased  wife,  and  other  parties,  statiog 
the  above  facts,  and  praying  that  the  ante- 
nuptial arrangement  might  be  decreed  to  be 
carried  into  effect,  and  that  the  heir-at-Uv 
might  be  decreed  to  convey  all  his  estate  nd 
interest  in  her  real  estate,  in  conformity  with 
the  will,  and  (if  necessary)  that  the  want  of  u 
acknowledgment  of  the  deed  might  be  supplied 
by  the  Court,  and  that  the  will  might  be  d^ 
chu^  a  good  execntion  of  the  power  given  to 
the  wife  by  the  deed. 

Held.  &rst,  that,  nnder  the  drcnmstsDca 
stated,  there  was  no  case  proved  againet  die 
heir-at-law;  secondly,  that  a  parol  sgreeoent 
entered  into  before  marriage,  and  nothioff  fol- 
lowing diereon  except  the  marriage,  could  do^ 
on  the  true  construction  of  the  Statute  of 
Frauds,  be  carried  into  effect  by  the  Gouit; 
and  thirdly,  that  the  want  of  an  acknowledg- 
ment of  a  deed  would  not  be  supplied  by  the 
Court,  inasmuch  as  such  m  proceeding  would 
destroy  the  guard  which  the  law  threw  sround 
marriMi  women  for  thnr  protection  agauu^ 
the  influence  of  their  husbands.  Leseenee  t. 
Tiemey,  2  H.  &  T.  115 ;  1  M'N.  &  G.  551. 

4.  Aliquot  parts  appfjinted  excee^^  entkdi. 
—A  donee  of  a  power  mfiecting  two  suini  « 
stock  of  different  descriptions,  appointed  a 
gross  amount,  part  of  one  of  them,  and  ex- 
ceeding one-fourth  part  of  it.  Afterwarde,  •« 
executed*  successively,  deeds  purporting  to 
appoint  aliquot  parts  of  both  fimds  se^o« 
subject,  and  without  noticing  the  pttviooB  ap- 
pointment of  the  gross  sum,  which  wss  newr 
severed  from  the  mass.  The  appointeei  com- 
prised all  the  parties  entitled,  subject  to  w 
appointment,  and  the  aliquot  P&rts"^*PP^^°^ 
amounted  to  four-fifths,  thoe  exceedi^»  win 
the  earliest  appointment,  the  entirety  of  one  « 
the  funds. 

HeW,-l.  That  the  Utsst  «PP<»^J?*I* 
not  entitled  to  pm  the  earlier  to  their  election, 
so  that  the  excess  might  be  made  g«4^^ 
the  nnappointed  one-fifth  of  the  i 
Ihnd. 


2,  Theft  the  taeceasive  uppamUtt^  «  "^ 
the  loaa  arising  ftom  the  defieiM»raf  «»<^ 


A»aUfti€dlDi§ut(^Ca9U:  CowrU  qf  Eqmhf^ 


i6? 


ftmd  fell  upon  the  last  appointeM.    TroUope 
▼.  Btmiledge,  1  De  G.  &  S.  662. 

FROPBBTY   OF  WIFB. 

At  Law  tmd  in  Eqmif. — Ob  the  principle 
that  marriage  ia  a  gift  of  the  peraonal  property 
of  the  wife  to  the  husband,  there  ia  no  diatinc- 
tioD  between  property  to  which  the  wife  ia  en- 
titled in  equity  and  property  to  which  she  ia 
entitled  at  law.  (Morn  r.  Mwgan^  9  Hare, 
432. 

8BCUBITT   FOB  C08T8. 

Married  woman,  —  Next  friend.  —  Security 

for  costa  ordered  to  be  given  in  a  suit  in  whien 

a  married  woman  was  plaintiff  by  her  next 

friend,  the  next  friend  being  a  labourer.    5/e- 

vens  v.  JVUHamB,  1  Sim.  N.  S.  545. 

CtMs  cited  in  the  jadgment:    Peiuiington  r. 

Alvin.  1  Sim.  &  Stu.  264 ;  Drinsn  ▼.  Manoix, 

3Dra.&  War.  154. 

8BPABATB  BfiTATB. 

1.  BngagementM  of  married  women, — Agree" 
metU  for  lease. — ^A  married  woman,  having 
separate  property  and  living  apart  from  her 
husband,  entered  verbally  into  an  agreement  to 
take  a  kaaehold  house  for  a  term.  The  agrea- 
mentwaa  reduced  to  writing,  and  aigned  by 
the  lessor's  agent  aad  faanaed  to  her.  She 
retained  it,  but  did  not  execute  it  or  any  coun- 
terpart In  letters,  however,  written  by  her 
ana  by  her  aolicitors,  it  was  referred  to  as  an 
agreement,  and  she  had  entered  into  poeaeasion 
of  the  house.  In  a  suit  bv  the  leasor  to  enforce 
payment  of  the  rent  accoraing  to  the  agreement 
as  a  charge  upon  her  aeparate  estate,  the 
Court  dhrected  a  reference  aa  to  the  lessor's 
title.    Gaston  v.  Frankwn,  2  De  G.  and  S.  561. 

2.  lAbertp  to  eshibit  interrogatories  for 
vktintiffy  examination, — ^The  f^aintiff  filed  hia 
bill  againat  the  defendant,  the  sole  executrix 
of  her  (kceaaed  huaband,  John  Rideout.  By 
the  decree  the  plaintiff  waa  declared  a  specialty 
creditor  of  the  testator,  and  a  reference  was 
directed  to  take  an  account  of  what  was  due  to 
him,  accompanied  by  the  ordinary  directions 
contained  in  a  creditor'a  suit.  The  defendant, 
tinder  a  aettiement  executed  on  her  marriage 
with  the  testator,  waa  entitled  for  her  separate 
use  to  the  dividenda  on  a  sum  of  3/.  per  Cent. 
Consols.  The  defendant's  truateea,  through 
the  medium  of  their  bankera,  received  the  divi- 
dends aa  the  aame  accrued  due,  for  a  number 
of  years,  down  to  the  date  of  the  husband's 
death,  wd  paid  the  same  from  time  to  time  to 
the  husbaad'a  bankera,  to  hia  account,  the 
wife  never  asserting  her  right  to  receive  the 
teparate  benefit  thereof.  The  Master,  by  his 
report,  found  that  the  defendant  had  received  a 
considenble  aum  of  money,  part  of  the  testa- 
tor's peraonal  eatate,  includiag  a  sum  of  5562., 
the  amount  of  the  balance  in  the  hands  of  the 
teatator's  bankera  at  the  time  of  his  deeeaae: 
He2(/,  notwithstanding  the  testator  was  one  of 
the  three  truatees  under  the  .wife- a  aettiement, 
that  the  babnce  waa  pan  of  the  taatator^s  per- 
sonal estate,  and  not  1^;  aeparate  estate  of  the 
defendant.  „•       .      ./      


Held  alao,  that  the  defendant,  although  exo- 
cntrix  and  nniveraal  legatee  of  the  teatator, 
waa  not  entitled  under  the  decree  to  exhibit 
interrogatories  before  the  Master  for  the  exa- 
mination of  the  plaintiff,  who  was  the  only 
creditor  of  the  testator,  as  to  parte  of  thie 
testator'a  personal  estate  which  bad  come  to 
hia  posaeasioB;  but  liberty  was  given  to  the 
defendant  to  raise  the  case  for  further  inquiry, 
by  petition  to  be  brought  on  when  the  other 
exceptions  to  the  report,  which  had  not  been 
discussed,  were  set  down  for  hearing.  Caton 
V.  Rideout,  2  H.  &  T.  33 ;  1  M'N.  &  G.  599. 

8BTTI.BlfBNT. 

1.  Adoaneement»-^8atitfaction.^Portions. — 
By  a  settlement  of  trust  fnnds  for  the  benefit 
of  a  husband  and  wife  for  their  lives,  with 
remainder  to  the  children  of  the  marriage 
equally,  it  was  provided,  that  if  the  husband 
should,  during  his  life,  advance  or  pay  any 
moneys  for  or  on  account  of  the  advancement 
or  preferment  in  life  of  any  child  of  the  mar- 
riage, or  in  case  any  lands  or  tenementa, 
moneys,  goods,  or  chattels,  should  descend  or 
come  by  or  from  him  unto  or  for  the  benefit  of 
any  such  child,  then  such  moneys,  goods,  and 
chattels,  and  the  value  of  such  lands  or  tene- 
ments should  be  accounted  as  part  or  in  full 
of  the  portion  provided  bv  the  settlement, 
unless  the  husband  should  oy  writing  declare 
the  contrary. 

Held,  that  the  advances  -and  payments  re- 
ferred to  in  the  first  part  of  the  provision 
should  be  construed  advances  and  paymenta 
made  inter  eteot,  perfected  in  the  lifetime  of 
the  husband;  and  that  the  lands,  tenements, 
moneys,  goods,  or  chattels,  in  the  second  part 
of  the  clause,  should  be  confined  to  matters 
not  perfected,  or  not  having  effect  until  after 
hia  oeatii. 

That  property,  which,  during  the  coverture, 
accrued  to  the  huaband  and  wife,  in  right  of 
the  wife,  and  by  a  settlement,  to  which  the 
huaband  and  wue  were  parties,  was  settled 
upon  them  for  their  lives,  with  remainder  to 
their  children,  aa  they  or  the  survivor  of  them 
should  appoint  (but  which  was  not  otherwise 
received  or  reduced  into  possession  by  the 
husband),  waa  not  property  to  be  accounted 
for,  as  part  of  their  portion,  by  the  children  to 
whom  the  husband  and  wife,  or  the  survivor  of 
them,  afterwards  appointed  it. 

That  the  value  of  a  leaaehold  house,  as- 
signed by  the  husband  in  hia  lifetime,  to  one 
of  the  children  of  the  marriage,  for  his  more 
comforuble  maintenance  and  support,  did  not 
affect  the  share  of  such  child  of  the  trust  fund^ 

That  an  advance  by  the  huaband  in  hia  life- 
time to  one  of  his  daughters,  of  a  aum  of 
money,  for  the  purpose  of  apprenticing  her 
eon,--4he.Bhare  of  Buch  daughter  of  the  truat 
fund  having  been  aettied  upon  herself  and  her 
huaband,  with  remainder  to  her  children,— did 
not  affect  the  ahare  of  such  daughter  of  the 
trust  fund.    Douglas  y.  fVilles,  7  Hare,  318. 

Cose  cited  In  the  judgment :  Folkes  t.  Western, 
9Ves.456. 
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S*  2Mtf«fM»  over  to  hmiband  tmdnot  to mmt 
'if  iOM.--A  man  and  lua  wifo  concurred  in 
aMMpning  lor  value  (•  a  piirchaaer  a  zerer^ 
nonary  fund  in  Court,  vnich  had  been  be- 
oneafcbed  to  tbe  wife.  The  fund  sabsequenUr 
became  payable  in  the  lifetime  of  tbe  buabano, 
and  tbe  Court  directed  tbe  Master  to  approve 
of  a  proper  aettlement  out  of  tbe  fund.  Tbe 
Maaterj  after  inquiries  in  the  preaence  of  the 
adfe  and  tbe  purcbaaeo  reported  that  two-third 
parts  of  tbe  fund  was  the  proper  sum  to  be 
settled;  and  be  approved  of  a  settlement. 
Upon  tbe  petition  ot  the  wife,  and  the  cross 

Stition  of  tbe  pvirchaser,  presented  upon  tbe 
aster's  report,  htld^  that  two-tbird  parts 
tras  a  proper  sum  to  be  settled,  and  that  tbe 
trusts  of  the  settlement  should  be  to  pay  tbe 
income  to  tbe  wife  for  life,  for  her  separate 
use,  without  anticipation,  and  after  her  decease, 
Vfpon  trust,  as  to  the  corpus,  for  tbe  children 
or  remoter  issue^  as  tbe  wife  should  appoint ; 
and,  in  default  of  any  appointment,  upon  trust 
for  sons  at  21,  and  daughters  at  2 1  or  marriage, 
if  more  than  one  equally;  in  default  of  chil- 
dren who  should  attain  a  vested  interest,  then, 
if  the  wife  should  survive  her  husband,  upon 
trust  for  her ;  but  if  her  busband  should  sur- 
vive her,  then  in  trust  as  she  should  by  will 
appoint,  and  in  default,  in  trust  for  her  next  of 
km  as  if  she  bad  died  unmarried.  But  htld^ 
on  appeal,  that,  in  the  absence  of  special  cir- 
cumstances in  favour  of  the  next  of  kin  of  the 
wife,  the  last  of  tbe  above  limitations  should 
be  in  favour  of  tbe  busband.  Carter  v. 
Taggart,  5  De  6.  &  S.  49- 

3.  Insolvent, — A  sum  of  140/.  belonged  to 
a  busband  in  right  of  bis  wife.  He  bad  taken 
tbe  benefit  of  tbe  Insolvent  Act.  The  Court 
held,  that  his  assignees  were  entitled  to  no  part 
of  the  fund.  Foden  v.  Finney,  4  Russ.  428,  is 
considered  not  binding ;  /»  re  Cutler,  14  Beav. 
220. 

Case  cited  in  tbe  judgment :  Brett  v.  Green  well 
3  Y.  fie  C,  Exch.,  «50. 

4.  Reversionary  interest, —  Husband  and 
wife  made  an  assignment  of  the  wife's  interest 
in  a  reversionary  fund,  which  afterwards  fell 
into  possession.  It  was  mutually  imputed  and 
not  denied,  that  they  were  both  living  separate 
and  in  adultery.  Held,  that  the  wife  was 
entitled  to  a  settlement  out  of  the  fund. 
Greedy  v.  Lavender,  13  Beav.  62. 

TBNANT    IN  TAIL. 

1.  In  possession  subject  to  jointure, ^Term^ 
— Settlement, '-The  estate  of  a  feme  covert, 
tenant  in  tail  in  possession,  subject  to  a  join- 
ture term,  is  equitable  during  the  continuance 
of  tbe  term,  for  the  purpose  of  entitling  her  to 
a  settlement,  on  a  bill  filed  by  her. 

And  the  Court  directed  a  settlement,  al- 
though the  bill  ^d  not  expressly  pray  to  that 
oiFect.  Wortham  v.  Pemberton ;  Newenham  v. 
Pemberton,  1  De  6.  &  S.  644. 

Cases  cited  in  tbe  jadnnent:  Sturgis  v.  Cbamp* 
neys,  5  My.  and  Cr,  TT ;  Lady  Elibank  v. 
Montolieo,  5  Ves.  737^ 


TRUST* 

1  Beet^jed  tf  declaration  of  Covr/.— Daw. 
noft  of  reeitai  ofaeUkmeni  en  ^CssdL—A  earn  of 
money  was  cbvved  upMi  an  estate  as  pextbu 
for  yoiugar  «bildraa,  according  to  ths  appoisl- 
ment  of  the  parents,  to  take  effect  after  tbcir 
deaths  s  and  the  parents^  in  eontesuplstioa  d 
the  marriage  of  tbeir  daughter,  and  of  a  setde* 
meat  which  ber  intended  hosband  proposed  n 
make,  apportioned  5,000/.,  part  of  the  sum  » 
charged,  to  the  daughter,  in  case  the  marriage 
shoufd  take  effect 

By  a  settlement  of  the  same  date,  a  jointore 
was  secured  to  the  daughter  by  the  hasband. 
The  marriage  took  place,  and  some  years  after* 
wards,  the  father  being  then  dead,  an  arTa]^[^ 
ment  was  made  for  the  sale  of  tbe  estate,  and 
for  tbe  investment  in  the  funds  of  tbe  soni 
necessary  to  provide  for  the  portions.  The 
money  was  accordingly  raised,  and  invested  in 
the  names,  among  o&ers,  of  the  daughter  asd 
her  husband,  and  a  declaration  executed,  in 
which  the  trusts  of  the  stock  purchased  witb 
the  5,000/.  was  declared  to  be  (subject  to  thi 
life-interest  of  tbe  mother)  for  the  daughter 
absolutely.  After  the  death  of  the  father  asd 
mother  and  the  husband,  tbe  Court,  at  tbe  coit 
of  the  representative  of  the  busband,  rectified 
the  declaration  of  trust  by  declaring  the  5,000/. 
to  be  the  property  of  the  husband,  inasmudi 
as  it  did  not  appear  that  tbe  busband  intended 
to  part  with  Lis  interest  in  the  fund,  or  do 
more  than  approve  of  the  change  of  securitj; 
the  declaration  of  trust  omitting  any  recital  of 
the  settlement  on  the  marriage,  and  it  appear- 
ing from  the  letters  which  had  passed  between 
the  solicitors  of  tbe  parties,  when  tbe  declara- 
tion was  made,  that  neither  of  such  soliciiora 
was  aware  of  such  settlement,  or  of  its  effect  ai 
to  the  portion  of  the  daughter.  Ashkurst  r. 
Mill,  7  ilare,  502 ;  MiU  v.  Ashkurst,  ib.  502. 

Cases  cited  in  tbe  judgment :  StockWf  r. 
Stockley,  1  Ves.  UB.  30;  Harvey  r.  Cooke. 
4  Kuss.  54. 

2.  lAahiUty  to  account  for  estabUskment,-^ 
To  put  an  end  to  litigation  between  husband 
and  wife,  tbe  busband  conveyed  property  to 
trustees,  upon  trust  to  pay  bis  wife  3,700/.  a 
year,  or  so  much  as  she  should  "order  or 
require."  The  wife  was,  out  of  that  sum,  to 
keep  up  an  establishment  for  herself  and  cbii* 
dren,  upon  such  a  scale  as  she  should  think 
fit ;  and  the  husband  was  to  have  the  benefit 
of  it,  under  certain  restrictions.  But  if  she 
should  not  require  the  whole  for  the  purposet 
aforesaid,  the  surplus  was  to  be  paid  to  the 
husband.  Held,  that  as  long  as  she  kept  op 
the  establishment,  she  was  not  liable  to  acconnt 
for  the  surplus  in  her  bands. 

Held,  also,  that  this  was  like  the  case  of 
guardians  of  infants,  and  committees  of  Ions* 
tics,  having  allowances  made  to  them  for 
maintenance,  and  who  are  not  accountable  for 
their  expenditure,  so  long  as  thev  properiy 
msintain  those  committed  to  their  care. 
Jodreli  T.  JodrOl,  14  Beav.  397. 

Case  eited  in  tbe  jadgment :  Browae  v.  FmO) 
1  Sim,  N.  8.  9S. 
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JURISDICTION  IN  BANKRUPTCY. 


THE   JLORO    CHANCEI.LOR  8   CIRCUl^R. 

A  PRbPOs  of  the  remarks  which  appeared 
in  the  last  Number  (p.  449),  in  reference 
to  the  contemplated  transfer  of  jurisdiction 
from  the  Bankrnpt  Commissioners  to  the 
County  Court  Judges,  the  subjoined  Circu- 
lar has  been  addressed,  by  the  Lord  Chan- 
cellor, to  the  Bankrqpt  Commissioners. 
From  a  perusal  of  this  circular  we  infer, 
not  only  that  Lord  St.  Leonards  had  reason 
to  believe  that  certain  of  the  Bankrupt 
Commissioners  reside  at  an  inconvenient 
distance  from  their  Courts,  but  also  that 
the  eminently  practical  mind  of  the  Chan- 
cellor arrived  at  the  conclusion  that  the 
Court  of  Bankruptcy,  as  at  present  consti- 
tuted, may  be  adapted  to  the  wants  of  the 
commercial  community,  without  resorting  to 
the  very  questionable  experiment  of  trans- 
ferring the  administration  of  the  Bankrupt 
Laws  to  the  Judges  of  the  Small  Debts' 
Courts. 

The  functions  of  a  Bankrupt  Commis- 
sioner are,  to  a  considerable  extent,  admini- 
strative, and,  as  already  observed,  it  is  in- 
dispensable to  the  efficient  and  satisfactory 
working  of  the  system,  that  the  Commis- 
sioners should  be  constantly  at  hand,  and 
readily  accessible.  It  does  happen,  how- 
ever, amongst  judicial  officers,  as  well  as  in 
other  relations,  that  we  frequently  find  those 
who  have  the  least  to  do,  are  carelesa  and 
nnpunctual  in  the  performance  of  the  little 
required  from  them  ;  and  it  is  much  to  be 
regretted,  if  any  one  of  the  Bankrupt  Com- 
missioners has  so  underrated  the  import- 
ance of  his  public  duties,  as  to  permit  do- 
mestic arrangements,  or  private  engage- 
ments, to  interfere  with  his  regular  attend- 
ance in  Court. 

The  second  branch  of  the  Lord  Chancel- 

VoL.  xLiv.     No.  1,284. 


lor's  Circular  refers  to  the  authority  given 
by  the  11th  section  of  the  Bankrupt  Law 
Consolidation  Act,  to  direct  any  Commis- 
sioner acting  for  any  district,  in  town  or 
country,  to  hold  sittings  at  such  places 
within  his  district  as  the  Lord  Chancellor 
may  think  fit. 

As  before  intimated,  it  is  felt  to  be  an 
inconvenience  amounting  to  a  grievance, 
that  the  proceedings  under  a  bankruptcy 
are  carried  on  at  a  considerable  distance 
from  the  immediate  locality  in  which  the 
bankrupt  has  conducted  busmess,  and  where 
the  majority  of  his  creditors  reside.  For 
example,  if  a  trader  becomes  bankrupt  at 
Southampton,  at  Brighton,  or  at  Norwich, 
the  proof  of  debts,  the  examination  of  the 
bankrupt,  the  hearing  and  adjudication 
upon  tne  application  for  a  certificate,  are 
all  taken  in  the  ordinary  course  at  Basing- 
hall  Street,  as  all  the  places  named  are  with- 
in the  Metropolitan  District.  Instances  may 
be  readily  adduced  from  the  country  districts, 
in  which  towns  of  equal  or  greater  magni- 
tude are  situate  at  a  similar  distance  from 
the  place  in  which  the  Commissioner  holds 
his  sittings.  It  is  quite  true  that  the  proof 
of  debts  may,  and  in  country  cases  con- 
stantly is,  taken  by  affidavit,  but  even  this 
involves  an  unnecessary  degree  of  trouble 
and  expense,  and  if  any  question  is  raised 
as  to  the  validity  of  a  debt  or  the  amount 
claimed,  the  creditor  is  required  personally 
to  attend  before  tiie  Commissioner.  So,  if 
the  creditor's  evidence  is  necessary  upon 
any  matter  touching  the  conduct  or  trans- 
actions of  the  bankrupt,  the  personal  ap- 
pearance of  such  creditor  before  the  Com- 
missioner is  indispensable.  Now,  it  must 
be  remembered  that  a  bankn:ptcy  is  a  ship- 
wreck, in  nearly  every  case,  attended  with 
disappointment  and  loss  to  the  creditors, 
and  it  is  very  frequently  unprofitable,  and 
therefore  imprudent,  for  an  individual  cre- 
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ditor  to  incur  expense  in  asserting  his  otirn 
riehts,  and  still  less  in  prosecuting  inquiries 
which,  if  successful,  could  only  be  beneficial 
to  him  in  common  with  the  body  of  credi- 
tors or  the  general  public.  In  bankruptcy, 
therefore,  it  is  especially  desirable  that 
justice  should  be  brought  home  as  closely 
as  may  be  to  every  man's  door,  which  cer- 
tainly is  not  the  result  of  existing  arrange- 
ments.    It  has  happened  occasionally,  upon 


tended  with  inconsiderable  expense,  it 
would  require  no  additional  authority  from 
Parliament,  and  no  increase  of  judicud 
strength.  In  the  Metropolitan  district,  is 
already  stated,  there  are  no  less  than  five 
Commissioners,  and  in  all  the  countiy  dis- 
tricts (except  Exeter  and  Newcastle-upon- 
Tyne)  there  are  two  Commissioners.  Etcn 
in  the  districts  in  which  there  is  only  a 
single  Commissioner,  however,  no  inconve- 


the  failure  of  bankers  or  others,  having  a  nienoe  would  arise  from  the  establishmeot 
multitude  of  small  creditors,  that  an  officer  I  of  a  Circuit  Court  in  the  large  towns  withm 


of  the  Court  of  Bankruptcy,  usually  the 
Registrar  or  Official  Assignee,  has' been 
sent  down  to  the  locality  in  which  the 
bankrupt  carried  on  business  to  receive  the 
proofs  of  undisputed  debts,  but  this,  though 
it  affords  some  relief  in  the  particular  case, 
is  manifestly  an  inadequate  and  a  partial 
remedy.  What  is  required  is,  that  the  cre- 
ditor should  be  able  m  every  case,  without 
any  considerable  pecuniary  expense  or  loss 
of  time,  to  attend  the  sittings  of  the  Court 
when  his  debtor's  case  is  under  considera- 
tion ;  and  again,  when  a  bankrupt  feels  that 
any  of  his  transactions  require  explanation, 
that  he  should  be  able,  without  much  ex- 


the  district,  as  the  Consolidation  Act  ex- 
pressly provides  that  any  Registrar  of  the 
Court  may,  during  the  absence  of  any 
Commissioner,  act  as  the  deputy  of  such 
Commissioner,  and,  so  acting,  shall  bave 
all  power  vested  in  the  Court,  except  the 
power  of  commitment,  the  hearing  of  any 
disputed  adjudication,  or  the  hearing  or 
determining  any  question  of  the  allowance 
or  suspension  of  a  bankrupt's  certificate 
(see  12  &  13  Vict.  c.  106,  s.  27).  The 
Registrars  of  the  Court  of  Bankruptcy  are, 
we  believe,  without  exception,  members  of 
the  Legal  Profession, — ^they  are  sufficiently 
paid, — ^they  are  in  many  instances  as  com- 


pense,  to  bring  witnesses  to  depose  to  any  I  petent  to  discharge  the  duties  of  the  Com- 
facts  necessary  for  their  elucidation.  Lord  i  missioners  as  the  Commissioners  themselves, 
St.  Leonards  calls  upon  the  Bankrupt '  and  it  is  to  be  hoped  that,  under  the  new 
Commissioners  to  assist  him,  in  poiotiug  arrangements  contemplated  by  the  Lord 
out  the  occasions  on  which  they  deem  it  |  Chancellor,  their  offices  will  be  rendered 
expedient  that  he  should  exercise  the  i  efficient,  and  their  services  become  advan- 
authority  with  which  he  is  invested  under  tageous  to  the  public 
the  1 1th  section  of  the  Act,  and  there  is  no  It  was  correctly  stated  in  a  pamphlet,  not 
reason  to  presume  that  this  appeal  will  not  i  long  since  published,  by  one  of  the  Bank- 
be  cordially  and  disinterestedly  responded  |  rupt  Commissioners,^   that    the   Code  of 


to.  It  has  been  suggested,  however,  by 
some  gentlemen  in  the  City,  who  liave 
given  great  attention  to  the  subject,  and 
from  the  extent  of  their  dealings  are  deeply 
interested  in  the  management  of  bankrupts' 
estates,  that  the  best  and  most  obvious  re- 
medy for  the  evil  complained  uf,  is  to  direct 
one  of  the  Commissioners  to  hold  a  Court 
monthly  in  the  chief  towns  within  his  dis- 
trict. Thus,  in  the  instances  adverted  to, 
a  Court  may  be  held  on  the  first  Monday  of 
every  month  at  Norwich,  on  the  second 
Monday  at  Brighton,  on  the  third  Monday 
at  Southampton,  and  so  in  the  country  dis- 
tricts, in  order  that  Bankruptcy  proceedings 
should  be  conducted  on  the  spot  in  every 
town  which  contains  a  certain  number  of 
inhabitants.  If  it  was  ascertained  before- 
hand, as  it  generally  might  be,  that  thfte 
was  no  business  to  require  the  Commis- 
sioners attendance,  it  might  be  dispensed 
with,  and  the  Court  adjourned  for  another 
month*     This  arrangement  would   be  at« 


Bankruptcy  Procedure  already  embraces 
nearly  all' the  improvements  which  the 
most  sanguine  reformers  desired  to  intro- 
duce in  the  Courts  of  Law  or  Equity.  In 
the  Courts  of  Bankruptcy  we  already  find 
the  fusion  of  Law  and  Equity  now  so  ar- 
dently advocated,  the  investigation  and  de- 
cision of  facts  is  not  cncnmbered  by  formal 
pleadings,  and,  whenever  it  is  desirable,  all 
parties  may  be  examined  riW  voce  in  the 
presence  of  the  Commissioner,  whose  d^ 
cision,  if  erroneous,  may  speedily  be  cor- 
rected upon  appeal  to  the  Lords  Justices. 

It  is  equally  matter  of  surprise  and 
regret  that  a  system  in  many  respects  so 
admirable,  should  nevertheless  have  failed 
in  so  great  a  degree  to  satisfy  the  jast 
expectations  of  the  LegisUture  and  the 
public.     If  Lord  Su  Leonards  can  saccess- 


»  "  Suggestions  oflTered  to  those  interwied 
in  the  Reform  of  the  Law."  By  Mr.  Com- 
mistioner  Ayrton. 
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fully  grapple  with  the  difficulty  by  placing 
the  administration  of  the  Bankrupt  Laws 
upon  an  improved  footing,  he  will  confer  a 
substantial  benefit  on  the  commercial  com- 
munity, and  acquire  an  additional  title  to 
the  character  ot  a  great  practical  law  re- 
former. 

It  may  not  be  without  interest  to  our 
professional  readers  to  add,  that  the  Rules 
and  Orders,  directed  by  the  8th  section  of 
the  Act  12  &  13  Yict.  c.  106,  to  be  made 
by  the  Commissioners  and  approved  by  the 
Lord  Chancellor,  for  the  better  carrying 
the  Act  into  execution,  have  at  lengthibeen 
framed,  that  they  have  lately  been  submit- 
ted to  the  Commissioners  for  final  revision, 
and  are  expected  to  be  authoritatively  pro- 
mulgated in  the  course  of  the  approaching 
Term. 


The  following  is  the  Circular  which  has  ap- 
peared in  The  Times  and  other  newspapers,  as 
having  been  addressed  to  the  Bankruptcy  Com- 
missioners :— 

"  The  Lord  Chancellor  wishes  to  direct  the 
attention  of  the  Commissioners  of  the  Court  of 
Bankruptcy  to  the  provision  in  the  10th  section 
of  the  Bankrupt  Law  Consolidation  Act,  which 
requires  the  Court  to  tit  daily  for  the  despatch 
of  business.  This  involves  the  necessity,  on 
the  part  of  every  Commissioner,  of  residence 
within  a  convenient  distance  of  the  Court ;  and 
the  Lord  Chancellor  trusts  that  every  Commis- 
sioner will  comply  with  this  condition. 

"  Ihe  Ix)rd  Chancellor  also  wishes  to  draw 
the  attention  of  the  Commissioners  to  the 
power  given  by  the  1 1th  section  to  the  Lord 
Chancellor,  whenever  it  shall  appear  to  him  to 
he  expedient,  to  order  any  Commissioner  to 
hold  uittings  at  such  places  within  the  district 
as  the  Lord  Chancellor  may  think  fit.  lliis  is 
a  power  which  cannot  be  exercised  without  the 
aid  of  the  Commissioners  themselves ;  the  Lord 
Chancellor  desires,  therefore,  that  whenever  a 
Commissioner  is  of  opinion  that  unnecessary 
delay,  expense,  or  inconvenience  will  be  sus- 
tained by  creditors,  unless  sittings  are  held  at 
some  other  than  the  usual  place  within  the 
district,  such  Commissioner  will  apply  to  the 
Lord  Chancellor  for  power  to  hold  such  sittings; 
and  as  it  is  inexpedient  that  any  such  sittings 
should  be  held  without  sufficient  cause,  the 
Lord  Chancellor  directs  that  every  such  appli- 
cation shall  sUte  the  grounds  upon  which  it  is 
made. 


ANNOTATIONS  ON  THE  COMMON 
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'8ept,2&. 


^*  St.  Lkonards,  C." 


The  Law  of  Debtor  atad  Creditor  appears 
likely  to  occupy  a  large  share  of  Public 
^d  Profeanoniu  attention  in  the  ensuing 
Session. 


NON  -  APPKARANCB.  —  APPBARANCB  AND 
JOINDER  OF  FARTIRS  AND  CAU8BS  OF 
ACTION. 

The  15  &  16  Vict.  c.  76,  repeals  so 
much  of  the  Act  12  Geo.  1,  and  2  Wm.  4, 
c.  39,  as  relates  to  entering  an  appearance 
for  a  defendant  by  a  plaintiff,  and  provides, 
that  in  case  of  non-appeHrance,  upon  filing 
an  affidavit  of  the  personal  service  of  the 
writ  of  summons,  or  a  Judge's  order  for 
leave  to  proceed,  together  with  a  copy  of 
the  writ,  the  plaintiff  shall  be  at  liberty  to 
file  a  declaration,  indorsed  with  notice  to 
plead  in  eight  days,  and  to  sign  judg- 
ment by  default  at  the  expiration  of  the 
time  so  specified.  If  the  action  is  brought 
in  respect  of  any  debt  or  liquidated  de- 
mand the  particulars  of  which  might  have 
been  specially  indorsed  on  the  writ,  as  al- 
ready mentioned,  and  the  plaintiff  omits  to 
make  such  indorsement,  it  is  expressly  pro- 
vided by  sect.  28,  that  he  is  ''not  to  be 
entitled  to  more  costs  than  if  he  had  made 
such  special  indorsement  and  signed  judg- 
ment upon  non-appearance."  The  neglect 
to  indorse  particulars  on  the  writ,  therefore, 
where  such  a  course  of  proceeding  is  ap- 
plicable, imposes  on  the  plaintiff  the  delay 
and  expense  of  filing  a  declaration,  for 
which  he  is  to  receive  no  costs,  when  the 
defendant  fails  to  appear. 

The  defendant  may  appear  at  any  time 
before  judgment  is  actually  signed,  and 
after  notice  of  such  appearance  to  the  plain- 
tiff or  his  attorney,  he  is  to  be  in  the  same 
position,  as  to  pleadings  and  other  proceed- 
ings, as  if  he  had  appeared  in  time,  but  a 
defendant  appearing  after  the  appointed 
time  is  not  to  be  entitled  to  any  further 
time  for  pleading  or  any  other  proceedings 
than  if  he  had  appeared  in  due  course. 

The  entry  of  appearance  prescribed  by 
the  Act  is  similar  to  that  which  has  hereto- 
fore been  usual  when  a  defendant  appears 
in  person  or  by  an  attorney'  If  the  de- 
fendant appears  in  person,  however,  he  is 
now  imperatively  required  to  give  an  ad' 
dress,  at  which  pleadings  and  other  proceed- 
ings not  requiring  personal  service,  are  to 
be  left.  The  Act  nrovides,  that  if  the  ad- 
dress so  given  be  illusory  or  fictitious,  the 
appearance  shall  be  irregular,  and  may  be 
set  aside  by  the  Court  or  a  Judge,  and  the 
plaintiff  be  permitted  to  proceed  by  sticking 
up  the  proceedings  in  the  Masters'  Office 
(sect.  30,  an^e,  p.  393).  It  is  to  be  feared 
that  the  effect  of  this  provision  will  be  to 
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encourage  a  defendant  who  has  no  inten- 
tion to  defend  an  action,  to  appear  and  give 
a  fictitious  address,  by  which  time  may  be 
gained  and  the  iadgment  to  which  the 
plaintiff  is  entitled  delayed. 

Where  an  action  is  brought  against  two 
or  more  persons,  and  the  particulars  are  en- 
dorsed on  the  writ,  as  before  described,  if 
one  or  more  of  the  defendants  only  appear, 
and  another  or  other  defendants  do  not  ap- 
pear, the  plaintiff  is  to  be  at  liberty,  before 
declaration,  to  sign  judgment  and  issue 
execution  against  the  defendants  who  have 
not  appeared,  abandoning  the  action  against 
those  defendants  who  have  appeared;  or 
the  plaintiff,  at  his  option,  may,  before  exe- 
cution, declare  against  the  defendants  who 
have  appeared,  and  suggest  the  judgment 
obtained  against  the  defendants  who  have 
not  appeared,  which  judgment  is  to  operate 
as  a  judgment  by  default  obtained  before 
the  passing  of  the  Act. 

At  any  time  be/ore  trial,  the  Court  or  a ' 
Judge  may  order  any  person  not  joined  as 
plaintiff  to  be  added,  or  any  person  origi- 1 
nally  joined  as  plaintiff  to  be  struck  out, ' 
if  it  appear  that  such  amendment  may  be : 
made  without  injustice,  and  that  the  per- 
son to  be  added  consents  personally  or  by  | 
writing,  or  that  the  name  of  the  person  to ; 
be  struck  out  was  originally  introduced 
without  his  consent,  or  that  he  consent  to 
be  struck  out.  The  amendment  is  to  be 
made  upon  such  terms  and  conditions  as 
the  Judge  shall  think  fit,  subject  to  which 
the  Hability  of  the  person  added  is  to  be 
co-extensive  with  that  of  the  plaintiffs  ori- 
ginally joined.  So,  if  it  appear  at  the  trial 
that  there  has  been  a  misjoinder  of  plain- 
tiffs, or  that  some  person  who  ought  to 
have  been  joined  has  been  omitted,  and  the 
defendant  has  not  before  the  time  of  plead- 
ing given  notice  that  he  objects  to  such 
non-joinder,  the  non-jotnder  or  mis-joinder 
may  be  amended  as  a  variance, — in  like 
manner  as  variances  are  amended  under  the 
3  &  4  Wm.  4,  c.  42,  provided  it  appears 
that  such  mis-joinder^  or  non-joinder  was 
not  for  the  purpose  of  obtaining  an  undue 
advantage,  that  injustice  will  not  be  done 
by  the  amendment,  and  that  the  parties 
to  be  added  or  struck  out  consent  to  the 
amendment.  The  liability  of  persons  so 
added  at  the  trial  is  to  be  the  same  as  if 
such  persons  had  been  originally  joined. 
When  the  defendant  gives  notice,  before 
plea,  that  he  objects  to,  or  pleads  in  abate- 
ment, the  non-joinder  of  a  plaintiff,  the 
pkintiff  is  to  be  at  liberty,  without  any 
order,  to  amend  by  adding  the  name  of  the 


person  described  in  such  notice  or  plea  in 
abatement,  and  to  proceed  in  the  actioa 
without  further  appearance,  on  payment  of 
the  costs  occasioned  by  such  amendment, 
but  in  that  case  the  original  defendant  is 
to  be  at  liberty  to  plead  de  novo. 

Where  too  many  defendants  are  joined  in 
an  action  on  contract,  the  Court  or  a  Judge 
be/ore  trial  may  order  the  name  of  one  or 
more  to  be  struck  out ;  and  in  case  it  ap- 
pears at  the  trial  of  such  action  that  there 
has  been  a  misjoinder  of  defendants,  it 
!  may  be  amended  in  like  manner  as  the  mis- 
joinder of  plaintiffs,  upon  such  terms  as  the 
I  Judge  may  direct. 

'  In  actions  on  contract,  where  the  non- 
joinder of  a  defendant  is  pleaded  in  abate- 
ment, the  plaintiff,  without  any  order,  may 
amend  the  writ  of  summons  and  declara- 
tion by  adding  the  name  of  the  party  spe- 
cified in  the  plea  as  a  joint-contractor,  aod 
afler  serving  the  persoa  added  with  the 
writ,  may  proceed  with  the  action ;  but  as 
regards  the  added  defendant,  the  date  of 
the  amendment  is  to  be  considered  for  all 
purposes  as  the  commencement  of  the 
action.  If  it  afterwards  appear,  upon  the 
trial,  that  the  party  named  in  the  plea  in 
abatement  was  jointly  liable  with  the  origi- 
nal defendant,  the  latter  is  to  be  entitled  to 
the  costs  of  the  plea  in  abatement  and 
amendment ;  but  if  it  appear  that  the  ori- 
ginal defendant  is  liable,  and  the  person 
named  in  the  plea  in  abatement  is  not 
liable,  the  plaintiff  will  be  entitled  to  judg- 
ment against  the  defendant  who  is  found 
liable,  and  the  defendant  who  is  not  liable 
is  to  have  judgment  for  his  costs  against 
the  plaintiff,  who  is  to  be  reimbursed  for 
such  costs  by  the  original  defendant  who 
pleaded  the  non-joinder  in  abatement  It 
is  expressly  provided,  however,  (sect.  39, 
p.  394,  ante,)  that  the  defendant  wlio  has 
pleaded  in  abatement,  shall  be  at  liberty  on 
the  trial,  **  to  adduce  evidence  of  the  lia- 
bility of  the  defendant  named  by  him  in 
the  plea.**  Under  this  novel  provision,  it 
will  be  competent  either  for  plaintiff  or  de- 
fendant  upon  a  trial  to  establish  the  liability 
of  a  co-defendant  in  respect  of  whom  there 
has  been  a  plea  in  abatement. 

In  actions  hi/  man  and  wife,  for  an  in- 
jury to  the  wife,  and  in  which  she  is  ne- 
cessarily joined  as  plaintiff,  the  husband  is 
now  empowered  to  add  claims  in  his  own 
right ;  and  if  he  improperly  neglects  so  to 
do,  and  that  separate  actions  founded  on 
the  same  injury  are  brought,  they  may  be 
consolidated  by  order  of  the  Court,  but  in 
case  of  the   death  ef  either  plaintiff,  the 
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suit,  as  regards  so  much  of  the  cause  of 
action  as  does  not  survive,  is  to  abate.  As 
to  the  joinder  of  causes  of  actions  generally, 
it  is  enacted,  that  causes  of  action  of  what- 
ever kind  may  be  joined  in  the  same  suit, 
"  provided  they  be  by  and  against  the  same 
parties  and  in  the  same  rights ;"  but  this  is 
not  to  extend  to  replevin  or  ejectment ;  and 
the  enactment  is  further  qualified  by  a  pro- 
vision, giving  the  Court  or  a  Judge  power  to 
prevent  the  trial  of  different  causes  of  action 
together,  and  to  direct  separate  records  to 
be  made  up  and  separate  trials  to  be  had, 
when  it  is  expedient.  It  may  be  supposed 
that  if  an  action  was  brought  for  the  reco- 
very of  a  tailor*s  bill,  joined  with  a  count 
for  the  seduction  of  the  tailor's  servant,  that 
the  Judge  would  deem  it  inexpedient  that 
causes  of  action  so  dissimilar  should  be  the 
subject  of  one  investigation,  but  even  in 
that  case  the  Judge  would  not  necessarily 
be  aware  of  the  nature  of  the  issues  to  be 
tried  until  the  jury  was  sworn  and  the 
pleadings  opened  I  'l^hc  permission  to  unite 
various  causes  of  action  in  the  same  suit 
manifestly  requires  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  practi- 
tioner, as  the  licence  it  affords  may  open 
the  door  to  an  abuse  more  considerable 
than  the  mischief  it  is  intended  to  remedy. 
A  further  change  is  made  by  this  section 
(s.  41)  ill  the  law  and  practice  as  to  the 
joinder  of  causes  of  action,  by  providing, 
that  where  two  or  more  causes  of  action  so 
joined  are  in  their  nature  locals  and  arise 
in  different  counties,  the  venue  may  be  laid 
iQ  either  of  such  counties,  an  enactment 


has  published  his  address,  and  we  proceed 
to  state  some  of  its  principal  points.  The 
character  and  plan  of  the  Society  are  thus 
described  in  the  speech  : — 

•*  This  is  a  purely  voluntary  Association,  im- 
posing no  liability,  putting;  no  man  under  any 
restriction,  but  offering  certain  advantages  to 
those  who  become  members.  You  may  enter 
it  when  you  please, 'and  leave  it  when  you 
please.  The  small  subscriptions  will  go  to  de- 
fray the  expenses  of  printing,  publishing,  meet- 
ing, &c.  We  propose  to  give  you  such  legal 
a^isistance  as  you  may  require,  in  Birmingham 
only,  llie  counsel  will  not  interfere  with  the 
attorney's  department,  nor  the  attorney  with  the 
counsel's.  You  are  at  liberty  to  consult  coun- 
sel or  attorney,  or  both,  as  you  please ;  to  have 
their  assistance  either  separate  or  combined. 
There  is  no  difficultv  and  no  mystery  about  the 
affair.  The  scale  of  charges  is  open  to  the  in- 
spection of  members.  They  wili  afford  you  all 
such  information,  as  from  the  nature  of  the 
case  can  be  expected ;  they  will  explain  our 
general  plan  and  system.  For  the  proper 
working  out  of  thii*,  you  must  of  course  rely 
upon  the  honour  and  probity  of  the  parties 
concerned.  Any  complaints  may  be  preferred 
'  to  the  directors  at  the  quarterly  meetings ;  but 
I  have  no  fear  that  there  will  ever  arise  a  ne- 
cessity for  so  doing. 

"The  system  that  we  have  devised  is  such, 
that  a  man  may  generally  know  beforehand 
what  ho  has  to  pay--at  least,  within  a  reason- 
able compass." 

It  is  stated  in  n  note  to  this  paragraph, 
that  **  the  professional  gentlemen  connected 
with  the  Society  do  not  undertake  criminal 
business  or  the  conduct  of  causes  in  the 
the  Superior  Courts.'*  Our  readers  are 
aware   that   various    cheap   Law   Societies 


wholly  unobjectionable,  assuming  that  the  ,,„^g  i„,„  fo,„,j  „,  attempted  in  several 

P^.?:L^^^^fe"J!*P?!l"!::"!L™'^lparts  of  the  country,  for  the  purpose  of 

supplying  the  suitors  of  the  County  Courts 
I  and  other  persons  v.ith  advice  and  assist- 
'  ancc  to  be  paid  to  some  legal  functionary 
out  of  the  fund   derived   from    the  sub- 
scriptions received.     Such  associations  are 


the  venue  to  be  changed  on  special  grounds,  j  P*J^  j 

The  Act  contains  a  series  of  sections 
(from  sect.  42  to  sect.  48),  regulating  the 
proceedings  for  the  determination  of  ques- 
tions raised  by  consent  without  pleading 
(see  pages  394  and  393),  and  then  follow 
enactments  relating  to  pleading,  which  will 
be  more  conveniently  treated  of  in  a  future 
Number. 


MUTUAL  LAW  ASSOCL\TION. 


It  appears  that  a  meeting 
»Odd  JPellows' 


was  held  at 
Ilall,"  (a  very  appropriate 
room,)  in  Birmingham,  on  the  30th  July 
last,  consisting  of  ladies  as  well  as  gentle- 
men, when  Mr.  Charles  Rann  Kennedy, 
the  Barrister,  delivered  a  long  address. 
The  object  of  the  meeting  was  to  explain 
the  objects  of  a  Society  called  ^*  The  Mutual 
Law  Association.**      Mr.  C.  R.  Kennedy 


clearly  illegal  if  the  expense  of  proceedings 
in  Courts  of  Justice  are  defrayed  out  of  a 
common  fund  of  the  members.  These  esta- 
blishments have,  for  the  most  part,  been 
promoted  by  some  active  attorney  "in 
search  of  practice."  It  seems  that  we  are 
now  to  witness  the  experiment  of  "  A  So- 
ciety of  Barristers  in  search  of  Briefs.' 
Mr.  Rann  Kennedy,  it  appears,  has  been  at 
the  Bar  1 7  years,  and  according  to  the  Law 
List  of  this  year,  was  attached  to  the  Home 
Circuit.  His  merits  do  not  appear  to  have 
been  sufficiently  appreciated  on  that  Circuit 
or  in  the  Metropolis,  and  he  has  now  trans- 
ferred his  services  to  Birmingham  and,  we 
presume,   the  Midland  Circuit.     His  pre 
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ferencc  of  Birmingham  is  thus  accounted 
for:— 

"I  find  upon  inquiry,  that  in  the  last  10 
years  tliere  have  heen  10  barristers  come  to  settle 
in  Birmingnam,'of  whom  only  one  has  suc- 
ceeded— that  was  Serjeant  Allen;  and  I  am 
informed  that  his  success  was  owing  chiefly  to 
a  powerful  body,  the  Licensed  Victuallers'  As- 
sociation, who  made  him  their  standing  coun- 
sel. When  I  arrived  here,  I  found  Mr.  Clay- 
don  had  taken  up  his'  residence  in  the  town,  a 
gentleman  of  some  standing,  and  the  author  of 
a  good  legal  work.  He  remained  here  about 
15  months,  and  scarcely  got  a  brief. 

"  I  came  myself  at  the  invitation  of  some 
leading  gentlemen  connected  with  the  Queen's 
College,  where  a  Professorship  of  Law  had  just 
been  established,  and  it  was  thought  that  legal 
students  might  be  found  in  the  town  and  neigh- 
bourhood, to  whom  college  lectures  would  be 
serviceable.  I  devoted  a  considerable  portion 
of  time  to  the  preparation  of  lectures,  designed 
to  take  in  the  whole  compass  of  English  Law. 
My  inaugural  address  gave  universal  satisfac- 
tion. It  was  printed  at  public  request.  But 
it  produced  little  fruits — nine  pupils,  at  two 
guineas  a  piece,  made  the  year's  profits  of  the 
Professorship.  I  do  not  complain ;  it  might 
have  been  foreseen  that  lectures  would  never 
answer,  unless  the  attendance  were  compulsory. 
The  want  which  they  undertook  to  supply  was 
not  felt  by  the  parties  concerned." 

A  large  part  of  the  Speech  is  occupied 
in  vehemently  denouncing  the  practice  of 
attorneys  appearing  as  advocates  in  the 
County  Courts,  and  he  thus  spcak»  of 
himself  and  his  mission  : — 

"I — born  and  educated  at  your  school— a 
pupil  not  unknown  or  inglorious — I  will  devote 
myself  to  establish  a  system,  for  which  unborn 
generations  shall  honour  my  name,  and  of 
which  you  and  your  children  shall  reap  the 
harvest.  Then  rally  round  me !  Another  such 
you  will  not  readily  find —many,  indeed,  of 
greater  talents— but  none  with  the  same  courage 
and  honest  singleness  of  purpose.  Choose  be- 
tween me  and  my  opponents  1  Compare  us 
only!  Ask  yourselves  from  whom  the  town 
denves  the  greatest  honour !  They  have  as- 
sailed me  already,  lliey  have  raised  their  puny 
war-cry !  blown  their  six-and-eightpenny  trum- 
pet 1  and  thus  I  answer  it — by  a  counter-peal, 
which  from  this  the  centre  of  England  shall 
resound  through  the  length  and  breadth  of  the 
land,  and  make  the  whole  fabric  of  their  rotten 
system  tremble  and  totter  to  its  foundations." 
•  •  «  •  •  • 

*'  I  seek  to  do  for  law  what  Cobden  has  done 
for  corn — to  make  it  cheap  and  reasonable. 
Bylaw  I  don't  mean  litigation ;  the  less  of  that 
the  better.  I  mean  legal  advice,  instruction, 
assistance.  The  County  Courts  have  brought 
the  administration  of  justice  to  the  poor  man's 
door;  but  you  want  more  than  that.  You 
want  to  have  within  your  reach  a  class  of  ho* 


hourable  advocates,  and  faithful  interpreters  of 
the  law.  In  plain  Sngtish,  vouwantaBar; 
but  a  Bar  accessible  and  nseful  to  the  people. 
''I  trust  that  in  a  few  years  counsel  will 
spread  themselves  over  the  whole  kingdom, 
and  adopt  that  course  by  which  they  may  be- 
come a  nlessing  to  society.  Whatever  number 
may  come  to  Birmingham,  they  will  be  wel- 
comed Iry  me.  I  have  no  jealotisy  or  dread  of 
competition.  Let  «Mer  men  tiiaii  myself— and 
there  are  many  sueh  ••-estsUiBh  themselves 
here :  I  will  say  with  the  Spartan  of  old^  '  I  re- 
joice that  my  fellow-townsmen  are  better 
served.' " 

(M  the  important  subject  of  F^es,  and 
the  comparative  smaller  amount  of  those  of 
the  attorney,  the  learned  gentleman  thus 
delivers  his  opinion : — 

"There  is  an  idea  that  it  is  degrading  to  a 
barrister  to  take  less  than  a  guinea  fee.  Fake 
pride  again !  And  (what  is  more  to  the  pur- 
pose) sheer  nonsense  1  and  the  sooner  people 
get  such  rubbish  out  of  their  heads,  the  better! 
The  price  of  every  commodity  adjusts  itself. 
Leave  counsel's  fees  to  find  their  natural  level, 
and  find  it  they  will.  To  tx  anything  of  the 
kind  at  an  artificial  standard,  is  contrary  to 
every  maxim  of  political  economy  and  common 
sense.  A  rule  that  counsel  should  never  re- 
ceive less  than  a  guinea,  is  about  as  wise  as  a 
rule  that  no  man  shall  sell  a  pound  of  sugar  for 
less  than  \$.  6d, 

**  The  only  persons  who  benefit  by  this  as- 
sumed standard  are  attorneys.  A  man  who 
looks  charily  at  a  guinea  bemre  he  parts  with 
it  is  less  alarmed  at  the  prospect  of  paying  bx- 
and-eightpence,  and  knocks  at  the  attorney  s 
door  with  a  happv  assurance,  which  is  not 
abated  until  he  makes  certain  discoveries :  viz., 
that  three  sums  of  six-aUd-eightpence  make  a 
poond ;  and  that  a  bill  of  coste  for  instructions, 
attendanoea^  letters,  perusals,  &c.,  makes  a  sam 
total  exceeding  the  outlay  which  he  orifiaally 
intended." 

To  our  readers  it  is  scarcely  necessanr  to 
comment  on  these  statements;  but  there 
are  other  parts  of  this  address,  hearing  on 
the  conduct  of  the  attorneys  and  their  re- 
lation to  the  Bar  to  which  we  shall  toke  an 
early  opportunity  of  adverting. 

It  should  be  recollected  that  the  Bar 
have  exclusive  audience,  not  only  in  all  the 
Superior  Courts  of  Law  and  Equity,  and  at 
Nisi  Prius  and  the  Assizes,  but  at  all  the 
Quarter  Sessions.  It  is  only  befbre  the 
Commtesiotiers  in  Bankraptey  and  the 
Judges  of  the  County  Courts  that  attor- 
neys are  entitled  to  he  heard. 

The  contest  now,  however^  has  cbanged 
its  aspect.  It  is  admitted  fchaW  fof  the 
sake  of  tibe  public  iiil^rest»  thei  ^ 
should  baye  tho  choice  lieti»een  tafii^ 
and  attorneys.     The  niain  pmnt  now  in- 
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sisted  on  is,  that  the  barrister  should  be  at 
liberty  to  take  his  case  or  brief  from  the  sui- 
tor without  the  interrention  of  an  attorney. 
In  short,  for  the  sake  of  competing  with  a 
small  number  of  attorneys  out  of  10,000,  it 
is  proposed  to  rescind  the  rule  of  the  Bar 
and  enable  its  members  to  act  as  attorneys 
as  well  as  barristers; — to  see  the  suitors 
and  their  witnesses  personallr,  and  **  get  up 
the  case"  for  trial.  We  believe  that  not 
one  attorney  in  fifty  is  desirous  of  acting  as 
an  advocate,  but  in  the  Inferior  Courts  he 
ought  not  to  be  precluded,  if  his  dieal  de- 
sires him  to  appear. 

NEW    STATUTES    EFFECTING    AL- 
TERATIONS IN  THE  LAW. 

intestates'  personal  estates. 
15  Vict.  c.  3. 

Administration  of  the  personal  estate  of 
intestates  and  others,  where  her  Majesty  is 
entitled,  may  be  granted  to  the  solicitor  of 
the  Treasury  for  the  time  being  (as  nomi- 
nee of  her  Majesty)  and  his  succestors ;  s.  1. 

Administration  bond  not  necessary,  not- 
withstanding provisions  of  22  &  23  Car.  2, 

C.  10.  ;   8.  2. 

Administrations  granted  to  the  late 
George  Maule,  as  nominee  of  her  Majesty, 
to  be  continued  by  the  Solicitor  of  the 
Treasury  for  the  time  being  ;  s.  3. 

Monies  accruing  under  the  administra- 
tions and  forfeitures  to  be  carried  to  a  ge- 
neral account ;  s.  4. 

Treasury  to  make  rules,  &c.,  as  to  pay- 
ment of  monies  into  and  out  of  the  general 
acooont,  &c. ;  s.  5. 

Monies  not  claimed  by  grantees  of  the 
Crown  to  be  carried  to  the  Consolidated 
Fund,  and  claims  afterwards  established  to 
be  paid  out  of  the  Consolidated  Fund ;  s.  6. 

Executors  of  George  Maule  to  transfer 
trust  funds  to  the  trust  accounts;  upon 
such  transfer,  executors,  &c.,  discharged 
from  all  liabilities ;  s.  7. 


The  following  are  the  sections  of  the 
Act:-  ^ 

Whsrwi  letters  of  adnunistralion  of  the 
effects  of  several  intestates  and  others  to 
whose  personal  estates  her  Majesty  and  her 
predecessors  became  entitled  in  right  of  the 
Aoyal  Prerogative  were  from  time  to  time  in 
the  lifetime  of  George  Maule,  Esq.,  deceased, 
late  the  SoMcttor  for  the  Affurs  of  her  Ma- 
i«s^«1W8ury,  ^cranted  to  the  said  Geoi^ge 
MmiIe,>8ithenaaHDeeand  liMthe-Me  of  the 
Sovereign^  and  ascqr  oC  s«ch  estates  haveoioi 
been  fdly  administered :   And  whereas  it  is 


expedient  to  provide  for  the  continuance  of  the 
said  adminiHtrations  which  have  determined  by 
the  death  of  the  said  Georcre  Maule,  and  to 
make  further  provision  concerning  the  like 
administrations  hereafter  to  be  granted  to  her 
Majesty's  use :  Be  it  enacted,  therefore,  as 
follows : — 

1.  So  often  as  her  Majesty,  by  any  warrant 
under  her  Sign  Manual,  shall  be  pleased  to 
direct  the  Solicitor  for  the  time  being  for  the 
Affairs  of  her  Majesty's  Treasury  to  apply  for 
and  obtain  letters  of  administration  of  the 
personal  estate  and  effects  of  any  person  dying 
intestate  to  whose  personal  estate  and  effects 
her  Majesty  may  have  become  entitled  in  right 
of  her  Royal  Prerofjrative,  or  letters  of  admini- 
stration (whether  general  or  limited)  of  the  per- 
sonal estate  and  effects  of  any  other  person 
deceased,  where  in  respect  of  the  interest  of 
her  Majesty  in  such  estate  and  effects  such 
administration  may  be  rightfully  granted  to  a 
nominee  of  her  Majesty,  it  shall  be  lawful  for 
any  competent  Court  in  England,  upon  appli- 
cation, in  pursuance  of  such  warrant,  to  grant 
administration  accordingly  to  such  solicitor  for 
the  time  being  and  his  successors  in  the  office 
of  Solicitor  for  the  Affairs  of  her  Majesty*s 
Treasury,  for  the  use  and  benefit  of  her  Ma- 
jesty ;  and  in  every  such  case  the  administra- 
tion so  fpranted,  and  the  office  of  administrator 
under  the  grant,  with  all  the  estates,  rights, 
duties,  and  liabilities  of  such  administrator, 
shall,  upon  the  death,  resignation,  or  removal 
of  the  solicitor  for  the  affairs  of  her  Majesty's 
Treasury  for  the  time  being,  devolve  upon  and 
become  vested  and  continue  in  the  succeeding 
solicitor  by  virtue  of  his  appointment,  and  so 
in  perpetual  succession  without  any  further 
f^rant  of  administration  or  any  assignment  or 
transfer  of  the  estates  of  the  administrator;  and 
all  actions,  suits,  informations,  and  other  pro- 
ceedings whatever  at  Law  or  in  Bquity  by  or 
against  any  such  solicitor  for  the  time  being  as 
such  administrator  at  the  time  of  his  death,  re- 
signation, or  removal,  shall  continue  and  may 
be  proceeded  with  by,  in  favour  of,  and  against 
the  succeeding  solicitor  in  like  manner;  saving 
alwavs  the  effect  of  every  limitation  in  duration 
or  otherwise  under  the  terms  of  the  grant  of  any 
such  administration ;  and  saving  to  every  Court 
having  jurisdiction  in  this  behalf  of  all  such 
right  and  authority  to  revoke  or  repeal  any 
such  administration  as  such  Court  would  have 
had  during  the  continuance  of  a  like  adminis- 
tration granted  to  a  nominee  of  her  Majesty  in 
case  this  Act  had  not  been  passed. 

2.  It  shall  not  be  necessary  for  the  Solicitor 
for  the  affairs  of  the  Treasury  for  the  time 
being,  or  the  Solicitor  for  the  affdrs  of  her 
Majesty's  Duchy  of  Lancaster  for  the  time 
being,  applying  for  or  obtaining  grant  of  ad- 
ministration to  the  use  or  benefit  of  her  Ma- 
jesty, to  enter  into  or  cause  to  be  entered  into 
any  bond  to  the  ordinary,  commonly  called 
an  administration  bond  (the  Act  of  the  Session 
of  Parliament  holden  in  the  22  &  23  Car.  2,  c* 
1^  or  any  other  law  of  vtssfife  notwithstanding); 
but  the  Solicitor  for  the  Affairs  of  the  Treasury 

c  c  5 


47fi 


Ntw  SluliUef  tf^liaff  AUtrtUi^n*  in  tks 


for  the  time  being,  or  the  Solicitor  for  the ; 
Alfairs  of  her  Nlajesty's  Duchy  of  Lancoster  i 
for  the  time  beiqg,  shall,  in  relation  to  every  [ 
such  administration,  be  subject  to  all  the  lia- 1 
bilitiex  and  (Cities  imposed  on  an  administrator ' 
by  the  condition  of  the  bond  prescribed  by  the 
said  Act  of  the  22  &  23  Cm*  .   >. 
^•  3.  In  eveiy  case  where  le  lers  of  administra- 
tion of  any  personal  estate  or  eflfects  of  any  in- 
testate or  other  person  decease<l   hare  been 
granted  to  the  said  Georr^e  Maule  as  the  no- 
minee or  for  the  use  ami  benefit  of  any  of  her 
Majesty's  predecessors,  or  as  the  nominee  of 
her  Majesty,  or  for  the  use  and  benefit  of  her 
Majesty,   and    now  remain    unrevoked,   such 
letters  of  administration  shall  not  be  deemed  to 
have  determined  by  his  decease,  but  sucU  ad- 
ministration and  the  office  of  administrator 
under  the  grant,  and  all  the  estates,  rights, 
duties,  and  liabiUties  vested  in  the  said  George 
Maule  as  such  administrator  at  the  time  of  his 
decease,  or  which  would  have  been  vested  in 
the  said  George  Maule  as  such  administrator 
if  liviofT,  shall,  upon  the  passing  of  this  Act, 
devolve  upon  and  become  vested  and  continue 
in  the  Solicitor  for  the  Affairs  of  the  Treasury 
for  the  time  being,  with  the  like  succession  and 
in  like  manner  as  in  case  of  the  administrations 
which  may  be  granted  to  the  Solicitor  for  the 
Afifairs  of  the  Treasury  for  the  time  being  in 
pursuance  of  this  Act ;  and  all  actions,  suits, 
informationB,  and  other  proceedings  at  Law  or 
in  Equity  had,  commenced,  or  taken  by  or 
against  the  said  George  Maule  as  administrator 
under  any  such  administration,  and  pending  at 
the  time  of  his  decease,  shall  not  be  deemed  to 
have  abated  or  been  discontinued  by  the  de- 
eease  of  the  said  George  Maule,  but  shall  con- 
tinue and  take  effect  by,  in  favour  of,  and 
against  the  sud  Solicitor  for  the  time  being  for 
the  Aflfairs  of  her  Majesty's  Treasury,  as  the 
same  would  have  continued  and  taken  effect  if 
such  administration  had  been  granted  to  the 
said  George  Maule  as  Solicitor  for  the  time 
being  of  her  Majesty's  Treasury  under  the  pro- 
visions of  this  Act. 

4.  It  shall  be  lawful  for  the  Commissioners 
of  her  Majesty's  Treasury  to  direct  the  pay- 
ment into  a  general  account,  under  such  ar- 
rangements as  they  shall  think  expedient,  of 
all  monies  accruing  under  administrations 
granted  to  the  Solicitor  for  the  Affairs  of  the 
Treasury  as  nominee  of  her  Majestv,  or  re- 
ceived by  such  solicitor  in  respect  ot  the  per- 
sonal estate  of  any  deceased  person  or  of  any 
forfeited  property  accruing  to  her  Majesty  by 
virtue  of  her  Prerogative ;  and  it  shall  be  law- 
ful for  the  said  Commissioners  to  cause  to  be 
transferred  into  an  account  or  accounts  which 
shall  be  opened  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  in  the 
names  of  the  Assistant  Paymaster  General  and 
Solicitor  of  the  Treasury  for  the  time  being,  all 
stock  and  annuities  accruing  under  such  admi- 
nistrations as  aforesaid,  or  recovered  or  re- 
.  ceived  by  such  solicitor,  in  respect  of  any  such 
personal  estate  or  forfeited  property  accruing 
to  her  Majesty  as  aforesaid,  or  to  cause  any 


monies  acrruing  or  received  as  aforesaid  to  be 
laid  out  in  the  purchase  of  stock  or  annuiucf, 
in  the  names  of  such  Assistant  Paymaster- 
Genera!  and  Solicitor  of  the  Treasury  for  the 
time  being ;  and  all  such  stock  and  annuities  so 
transferred  and  purchased  respectively  sball 
and  may  be  transferred  cr  sola  from  time  *.o 
time  as  the  Commissioners  of  her  Majesty's 
Treasury  shall  direct,  and  the  monies  arittog 
from  any  sale  thereof,  and  the  dividends  ac- 
cruing in  respect  of  such  stock  and  annuities 
for  ihe  time  being,  shall  be  paid  into  such 
general  account  as  hereinbefore  mentioned; 
and  every  stock  account  so  opened  in  the 
names  of  the  said  Assistant  Paymaster-Genenl 
and  Solicitor  of  the  Treasury  at  the  Bank  of 
England  shall  be  a  public  account ;  and  upon 
the  death,  resignation,  or  removal  of  both  or 
either  of  them  the  said  Assii-tant  Paymaster- 
General  and  the  Solicitor  of  the  Treasury  for 
the  time  being,  and  upon  the  appointment  of 
their  or  his  successors  or  successor,  the  stock 
and  annuities  standing  in  every  such  stock 
account  shall  vest  in  the  then  Assistant 
Paymaster-General  and  the  Solicitor  of  the 
Treasury  jointly,  and  when  and  so  long  as  the 
office  of  one  only  of  them  the  said  Assistant 
Paymaster-General  and  the  Solicitor  of  the 
Treasury  shall  be  vacant,  the  said  stock  and 
annuities  respectively  shall  vest  in  the  other  of 
them  the  said  Assistant  Paymaster-General  or 
the  Solicitor  of  the  Treasury  for  the  time 
being,  without  any  transfer  or  act  in  ray  of 
the  cases  aforesaid. 

5.  It  shall  be  lawful  for  the  Commissionen 
of  her  Majesty's  Treasury  to  make  such  rules 
and  orders  from  time  to  time  as  they  may 
think  expedient  as  to  the  payment  of  monies 
into  and  out  of  the  said  general  account,  and  as 
to  the  payment  from  time  to  time  of  such 
monies  as  may  not  be  required  for  the  pur« 
poses  of  such  account  into  the  Comolidftted 
Fund  of  the  United  Kingdom,  and  as  to  the 
period  after  which  any  monies  or  pcrssoal 
esUte  granted  by  her  Majesty  or  any  of  her 
predecessors  out  of  property  accmed  to  the 
Crown  by  virtue  of  the  Royal  Prerogatiw,  and 
for  the  time  being  remaining  unclaimed  under 
the  grants  thereof,  shall  be  carried  to  and  form 
part  of  the  Consolidated  Fund. 

6.  Where  any  personal  estate  Af  any  i^tesiau 
or  other  person  deceased,  or  any  forfeited  pro- 
perty, to  which  her  Majesty  or  any  of  her  pre- 
decessors has  become  entitled  by  virtue  of  the 
Royal  Prerogatu'C,  or  any  such  personal  estate 
or  property  to  which  her  Majesty  may  hereafter 
become  entitled  in  like  manner,  or  any  money 

i  out  of  any  such  personal  estate  or  property, 

I  has  been  granted  by  her  Majesty  or  any  of  her 

!  predecestorsi  or  shall  hereafter  be  granted  by 

!  her  Majetity,  to  any  person,  and  such  penonal 

,  estate,  property,  or  money  shall  not  have  been 

claimed  by  the  person  entitled  under  the  ^d* 

'  within  such  period  as  the  Commiseionew  of  her 

!  Majesty's  Treasury  may  from  time  to  tJ«e»  bf 

1  their  roles  or  orders  in  tfcris  btfhsM'i  direct,  it 

shall  be  lawful  for  the  said  Oommitsiosfn  to 

cause  such  personal  estate  or  property,  ct  the 
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money  arising  from  the  conversion  theriof,  or 
the  monej  so  granted  and  remaining  unclaimed, 
to  be  paid  into  and  form  part  of  the  Consoli- 
dated Fund  of  the  United  Kingdom;  and  in 
case  at  any  time  thereafter  any  person  shall 
show,  to  the  satisfaction  of  the  said  Commi^- 
sioners,  his  right  or  title  under  such  grant  to 
such  pergonal  estate  or  property  or  money  so 
,  granted,  or  to  any  part  thereof,  it  shall  be  lawful 
for  the  saiti  Commissioners  to  direct  such  sura 
as  shall  have  been  paid  into  the  Consolidated 
Fund  under  this  provision,  or  any  part  thereof, 
to  which  such  person  may  have  establiHhed  his 
title  as  afort-said,  to  be  paid  to  such  person  out 
of  the  (growing  produce  of  the  said  Consoli- 
dated Fund. 

7.  It  shall  be  lawful  for  the  Coramiss»ioners 
of  her  Majesty's  Treasury,  by  warrant  under 
their  band^,  to  authorise  and  direct  the  exe- 
cutors of  the  said  George  Maule  to  pay  and 
transfer  into  the  accounts  to  be  opened  as 
hereinbefore-mentioned  all  monies  and  stock 


opinion,  that  not  only  the  case  referred  to,  but 
all  of  a  similar  nature  occur  from  the  unfitness 
of  the  men  appointed  as  under-baililfs  to  fulfil 
that  office.  For  as  it  is  their  duty  to  serve  all 
summonses,  orders,  &c., and  levy  all  executions, 
1  tliink  they  ought  to  be  men  of  a  very  differ- 
ent character  to  those  generally  employed. 
But  if  on  account  of  the  unpleasant  duties  of 
tlie  office  more  respectable  individuals  cannot 
be  provided,  let  the  high-bailiff  or  his  deputy 
or  deputies  investigate  every  unsatisfactory 
return  made  b/  then),  and  so  prevent  the  j)os- 
sibility  of  those  men  who,  for  the  sake  of  a 
small  pecuniary  remuneration,  would  endorse 
a  summons  **  cannot  be  found,"  or  an  execu- 
tion **  nulla  bona  "  from  being  able  to  do  so. 

I  would  jusi  draw  your  attention  to  a  case 
that  has  recently  come  under  my  notice,  which 
is  e(|tially  disgraceful  as  it  is  unjust.  The 
bailiti*  intrusted  with  the  levying  of  an  execution 
made  a  return  nulla  bona.  Upon  the  plaintiff 
(a  poor  tradesman)  assuring  him  such  could 


of  which  the  said  George  Maule  was  at  the  i  not  be  the  case,  he  replied,  that  "The  landlord 


time  of  his  decease  possessed  under  the 
several  administrations  hereinbefore  referred 
to,  or  otherwise,  as  the  nominee  of  her  Ma- 
jesty or  of  any  of  her  predecessors,  and  any 
monies  since  received  by  such  executors  is 
respect  of  any  such  stock  ;  and  ui)on  the  pay- 
ment or  transfer  of  any  such  monies  or  stock. 


had  then  a  diMtresd  in  the  house,  and  that  after 
that  was  satisfied  there  would  not  be  stick  or 
stone  for  any  one." 

The  plaintiff  of  course  applied  to  the  land- 
lord to  know  it  the  statement  was  correct;  when 
it  turned  out  that  it  was  only  a  fabrication  of 
the  bailiff  himself  to  screen  the  defendant,  and 


in  Dursuance  of  such  warrant,  such  executors,  I  that  the  defendant  was  well  able  to  pay,  and 
and   the    estate   of  the   said   George   Maule, '  had  ])lenty  of  assets. 


This,  I  am  afraid,  is  not  an  isolated  case,  and 
it  is  my  opinion  that  in  many  cases  the  ends 
for  which  the  County  Courts  were  instituted 
are  defeated  by  the  inadequacy  of  these  men,  or 
from  their  not  being  properly  controlled. 

AmICUR  JuSTICIifi. 
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shall  be  absolutely  discharged*  from  all  lia- 
bilities, claims,  and  demands,  at  law  or  in 
equity,  whatsoever  in  respect  of  the  monies  or 
stock  so  paid  or  transferred,  and  in  respect  of 
the  property  from  the  conversion  of  which  the 
same  may  have  arisen ;  and  all  persons  having 
or  claiming,  or  who  otherwise  might  have  or 
claim,  any  right  or  title,  claim  or  demand  what- 
soever, at  law  or  in  equity,  to  or  upon  such 
monies  or  stock,  or  against  or  upon  such  exe- 
cutors, or  the  estate  of  the  said  George  Maule,  i 
in  respect  thereof,  or  in  respect  of  the  property  , 
from  the  conversion  of  which  the  same  may;  1.  An  act  to  apply  the  sum  of  8,000,000/. 
have  arisen,  shall  and  may  prosecute  their  ,  out  of  the  Consolidated  Fund  to  the  Service  of 
rights,  titles,  claims,  or  demanos  in  respect  of !  the^ear  1852. 

such  monies,  stock,  or  property  against  the  ]  2.  An  act  to  authorise  the  incloj'ure  of  cer- 
Solicitor  for  the  time  being  of  her  Majesty's  tain  lands,  in  pursuance  of  the  Seventh  Annual 
Treasury,  in  like  manner  as  in  the  case  of 'and  also  of  a  Special  lie  port  of  the  Inclosure 
monies  and  stock  or  property  received  or  pos-  !  Commissioners  for  England  and  Wales, 
sesscd  by  such  solicitor  under  an  adrainistra-  3.  An  act  to  provide  for  the  Administration 
tion  to  her  Majesty's  use  granted  under  the !  of  Personal  Estates  of  Intestates  and  o'.hers  to 
provisions  of  this  Act;  and  it  shall  be  lawful    which  her  Majesty  may  be  entitled  in  right  of 

her  Prerogative  or  in  right  of  her  Duchy  of 

Lancaster. 

4.  An  act  to  indemnify  such  Persons  in  the 
United  Kingdom  as  have  omitted  to  quahfy 
themselves  for  Offices  and  Employments,  and 
to  extend  the  time  limited  for  iho  e  purposes 
lespeclively. 

5.  An  act  further  to  explain  and  amend  the 
acts  for  the  Regulation  of  Municipal  Corpora- 
tions in  England  and  Wales,  and  in  Ireland. 

C.  An  act  for  extending  the  Term  of  the  Pro- 
visional Registration  of  Inventions  under  "'ITie 
Protection  of  Inventions  Act,  1551.'* 

7.  An  act  for  punishing  Mutiny  and  Deser- 


for  the  Commissioners  of  her  Majesty's  Trea- 
sury to  direct,  in  respect  of  such  rights,  titles, 
claims,  or  demands,  such  payments  or  transfers 
as  circumstances  may  require. 


COUNTY  COURT  BAILIFFS. 

MKGLBCT  OF   DUTY. 

Mr.  Eoitou, — On  looking  into  one  of  your 
hack  Numbers  (April  10),  I  obser^-e  *'  A 
Tradesman^'  has  mentioned  one  of  the  numer- 
ous grievances  to  which  suitors  are  liable  in 
•ning  in  the  County  Courts.    Now,  it  is  my 
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28.  An  act  to  amend  an  act  of  the  14th  and 
15th  years  of  her  present  Majesty,  for  the  Di* 
rcctioD  of  Pablic  Works  and  Biuidings ;  and 
to  vest  the  Buildings  appropriated  for  the  Ac- 
coromodatioD  of  the  Supreme  Courts  of  Justice 
in  Edinburgh  in  the  Coinmi«sioaera  of  her  Ma- 
jesty's Works  and  Public  Buildiags* 

29*  An  act  to  empower  the  Coisrotssioners 
of  her  Majesty's  Works  and  Pablic  Buildings 


tioD,  and  for  the  better  Payment  of  the  Army 
and  their  Quarters. 

8.  An  act  for  the  Regnlatior  of  her  Majesty's 
Royal  Marine  Forces  while  on  shore. 

9.  An  act  to  disfranchise  the  Borough  of 
Saint  Albans. 

10.  An  act  for  raising  the  sum  of  1 7>742^^0(tf. 
by  Exchequer  Bills,  for  tlie  Service  of  the  year 
1862.  _^    . 

1 1.  An  act  to  continue  an  Act  of  the  1 2ih  year ,  to  inclose  and  lay  out  Kennington  Common  in 
of  her  present  Majesty,  to  present  th?  spreading  i  the  County  of  Surrey  as  Pleasure  Grounds  for 
of  contagious  or  infectious  Disorders  among  1  the  Recreation  of  the  Public. 

Sheep,  Cattle,  and  other  Animals.  •     30.  An  act  to  empoi^er  the  Commissioners 

12.  An  act  to  enable  her  Majesty  to  carry .  of  her  Majesty *8  Customs  to  acquire  certain 
into  effect  a  Convention  with  France  on  the-  Lands  and  Houses  in  the  Borough  of  Belfast, 
Subject  of  Copyright ;  tn .  extend  and  explain  for  the  purpose  of  erecting  a  Custom  House 
the  International  Copyrii;ht  Acts ;  and  to  ex-  and  other  Offices  and  Buildings  required  for 
plain  the  Acts  relating  to  Copyright  in  Engrav-  the  Pubhc  Service  in  the  said  Borough. 

ings.  i     31.  An  act  to  legalise  the  formation  of  In- 

13.  An  act  to  amend  and  continue  certain  dustrial  and  Provident  Societies. 

Acts  relating  to  Linen,  Hempen,  and  other !  32.  An  net  to  alter  and  amend  certain  Pro- 
Manufactures  in  Ireland.  visions  in  the  Laws  relating  to  the  Number  and 

14.  An  act  to  continue  an  Act  of  the  15th  Election  of  Magistrates  and  Councillors  in  the 
year  of  her  present  Majesty,  for  charging  the  -  Burghs  in  Scotland. 

Maintenance  of  certain  poor  Persons  in  Unions  33.  An  act  to  confirm  certain  Provisional 
in  England  and  Wales  upon  the  Common  Orders  made  under  an  Act  of  the  last  Session, 
Fund.  "to  facilitate  Arrangements  for  the  Relief  of 

15.  An  act  to  continue  an  act  to  amend  the  Turnpike  Trusts,  and  to  make  certain  provisions 
Laws  relating  to  Loan  Societies.  respecting  Exemptions  from  Tolls." 

16.  An  act  to  amend  the  acts  relating  to  the  34.  An  act  to  extend  the  act  to  facilitate  the 
Repayment  of  Advances  made  to  Districts  in  Improvement  of  Jjanded  Property  in  Ireland, 
Ireland.  and  the  acts  amending  the  same,  to  the  £rec- 

17.  An  act  for  further  continuing  certain  tion  of  Scutch  Mills  for  Flax  in  Ireland, 
temporary  Provisions  concerning  Ecclesiastical       35.  An  act  to  amend  an  act  passed  in  the 
Jurisdiction  in  England.  I  labt  Session  of  Parliament,  intituled  **  An  act 

18.  An  act  to  continue  the  Exemption  of  to  regulate  certain  Proceedings  in  relation  to 
Inhabitants  from  Liability  to  be  rated  as  such  ,  the  Election  of  Representative  Peers  for  Scot- 
in  respect  of  Stork  in  Trade  or  other  Property  land." 

to  the  Relief  of  the  Poor.  I     36.  An  act  to  amend  the  Law  relating  to  the 

19.  An  act  to  continue  an  act  for  authorising!  certifying  and  registering  Places  of  Religiona 
the  application  of  Highway  Rates  to  Turnpike !  Worship  of  ProtesUot  Dusenters. 
Roads.  I     37*  An  act  to  continue  the  Poor  Law  Com- 

20.  An  act  to  continue  the  Duties  on  Profits  mission  for  Ireland. 

38.  An  act  to  ex|^in  Two  Acts  of  the  12th 


arising  from  Property,  Professions,  Trades,  and 
Offices. 

21.  An  act  to  continue  the  Stamp  Duties 
granted  by  an  act  of  the  6th  and  6th  years  of 
her  present  Majesty,  to  assimilate  tJhe  Stamp 
Duties  in  Great  Britain  and  Ireland,  and  to 
make  Regulations  for  collecting  and  managing 
the  same. 

22.  An  act  to  continue  certain  acts  for  tega-' 
lating  Turnpike  Roads  in  Ireland. 

23.  An  act  to  shorten  the  Time  required  for 
assembling  Parliament  after  a  Dissolution 
thereof. 

24.  An  act  for  the  amendment  of  an  act 
passed  in  the  1st  year  of  the  reign  of  her  Ma* 
jesty  Queen  Victoria,  intituled  ''An  act  for  the 
Amendment  of  the  Laws  with  respect  to 
Wills." 

25.  An  act  to  amend  an  act  for  registering 
Births,  Deaths,  and  .Marriages  in  England. 

26.  An  act  to  enable  her  Majesty  to  carry 
into  effect  Arrangements  made  with  Foreign 
Powers  for  the  Apprehaneion  of  Seamen  who 
desert  from  thnr  Ships.  - 

27.  An  act  to  amend  the  Law  of  Eiidence 
in  Scotland. 


and  13th  years  of  the  reign  of  her  Majesty,  con- 
cerning the  Appointments  of  Overseers,  and  tha 
Authority  of  Justices  of  the  Peace  to  act  in 
certain  Matters  relating  to  the  Poor  in  Giliea 
and  Boroughs. 

39*  An  act  to  remove  Doubts  as  to  tha  Lands 
and  Casual  Revenues  of  the  Grown  in  the 
Colonies  and  Foreign  Possesaiona  of  her  Ma- 
jesty. 

40.  An  act  for  carrying  into  execution  an 
Agneenwnt  for  the  Sale  of  Property  belonffin^ 
to  hei^  Majesty,  in  right  of  her  Crown  ana  « 
her  Duchy  of  Lancaster,  to  the  ComraiasionerB 
of  Inland  Revenue;  and  for  enabling  soeh 
Commissioners  to  dispose  of  thair  prcaent 
Chief  Offioe  and  other  Property  in  the  City  of 
London. 

41.  An  aet  to  pmnde  a  Burial  Ground  for 
the  townsliip  of  Huddersfidd  in  the  Countr  nf 
York. 

42.  An  act  to  confirm  certain  Proviaioaal 
Orders  of  the  General  Board  of  Healthy  and  to 
amend  the  Public  Health  Ac^  1848. 

43.  An  act  to  repeal  certain    Diaabilitifla 
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undtr  the  1  Geo.  1,  c  13,  and  the  6  Geo.  3,  c. 
53. 

44.  An  act  to  amend  and  consolidate  the 
Law  a  relaCiiig  to  the  Carriage  of  Paasengera  by 
Sea. 

45.  An  act  for  makin^^  a  Turnpike  Road  be- 
tween b'tooe.  Creek  and  Sunk  leland  Church  in 
the  Cocinty  of  York,  and  between  Sunk  Island 
Charch  and  iVitrington  Haven,  and  for  eonno- 
lidatinyr  with  aoeh  Roads  the  present  Tu^pike 
Road  from  Sank  Inland  Church  to  Ottrinfiham, 
and  for  constructing  Quays  and  Wharfs  at 
Stone  Creek. 

46.  An  act  to  amend  an  Act  of  the  1  Ith  year 
of  Kin^  Geori^e  the  Fourth,  for  amendinflf'and 
consolidating  the  Laws  relating  to  the  Pay  of 
the  Royal  Navy. 

47.  .\n  act  to  enable  her  Majesty  to  abolish 
otherwise  than  by  Treaty,  on  Condition  of  Re- 
ciprocity.  Differential  Duties  on  Foreign  Ships. 

48.  An  act  for  the  Amendment  of  the  Law 
respecting  the  Pro\ieny  of  Lunatics. 

49.  An  act  to  extend  the  Provisions  of  the 
several  Acts  passed  for  the  Conveyance  of  Sites 
for  Schools. 

60.  An  act  to  consolidate  and  amend  the 
Laws  relating  to  the  Militia  in  England. 

51.  An  act  to  extend  the  Pronsions  of  the 
Acts  for  the  Commutation  of  Manoiial  Rights, 
and  for  the  gradual  Enfranchisement  of  Lands 
of  Copyhold  and  Customary  Tenore. 

52.  An  act  to  enable  Colonial  and  other 
Bishops  to  perform  certain  Episcopal  Functions, 
under  Commission  from  Bishops  of  England 
and  Ireland. 

53*  An  act  to  provide  for  the  exercise  of 
certffin  Powers  vested  in  the  Bishop  of  Quebec 
in  respect  of  Districts  severed  from  his  Diocese. 

54.  An  act  further  to  faciliuue  and  arrange 
Proceedings  in  the  County  Courts. 

55.  An  act  to  extend  the  Provisions  of  *'The 
Trustee  Act,  1850." 

56.  An  act  for  regulating  the  Qualifications 
of  Pharmaceatkal  Chemists. 

57.  An  act  to  provide  for  more  effectual  In- 

Siry  into  the  Existence  of  corrupt  Practices  at 
eetions  for  Membera  to  eerve  in  Parliament. 
58«  An  act  to  continue  certain  Turnpike  Acts 
in  Great  Britain. 

59.  Ad  act  to  continue  the  Poor  Law  Board. 

60.  An  act  to  eontinoe  an  Act  of  the  12th 
year  of  her  present  Majesty,  for  amending  the 
Laws  relating  to  Savings  Banks  in  Ireland. 

61.  An  act  to  amend  the  Laws  relating  to 
Summary  Proceedings  for  Penalties  and  For* 
feitures  under  the  Acts  relating  to  the  Excise. 

63.  An  act  to  alter  and  ajnend  certain  Acts 
relating  to  the  Wooda,  Forests,  and  Land  Re« 
vemies  of  the  Crown. 

63.  Aa  act  to  amend  the  Laws  relating  to 
the  Valuation  of  rateable  Property  in  Ireland. 

64.  An  act  to  oontiaoo  and  amend  the  Me- 
tropolitr*!  Sewers  Ael. 

65.  An  act  to  continue  and  amend  an  Aci 
pueed  in  the  14tb  year  of  the  nign  of  her  pre- 
sent  Majesty^  to  coaactidafte  and  amend  the 
Laws  reUting  to  Friendly  Societies. 

66.  An<  act  la  continue  an  Act  of  the  1 1th 


year  of  her  present  Majesty,  for  the  better  pre* 
vention  of  Crime  and  Outrage  in  certain  Parts 
of  Ireland. 

67.  An  act  to  continue  the  Powers  of  apply- 
ing for  a  Sale  of  luands  under  the  Act  for  faci- 
litating the  Sale  and  Transfer  of  Incumbered 
Estates  in  Irduid. 

68.  An  act  for  the  Application  of  certain 
Money  accrued  from  Fines  and  Fori'eitures  in 
Ireland  in  aid  of  certain  distressed  Unions,  and 
Electoral  Divitiions  in  that  Country. 

6g«  An  act  to  confirm  certain  Provisional 
Orders  of  the  General  Board  of  Health. 

70.  An  act  for  authorising  the  Occupation  of 
the  House  of  Correction  lecently  erected  by 
nnd  for  the  Ci.y  of  J^ndon  at  HoUoway  in  the 
County  of  Middlesex. 

71.  An  act  to  amend  an  Act  of  the  gth  and 
10th  years  of  her  present  Majesty  for  the  Em- 
bankment of  a  Portion  of  the  River  Thames. 

72.  An  act  to  tyrant  a  Representative  Consti- 
tution to  the  Colony  of  New  Zealand. 

73.  An  act  to  make  Provision  for  a  perma- 
nent Establishment  of  Officers  to  perform  the 
Duties  at  Nisi  Prius,  in  the  Superior  Courts 
of  Common  Law,  and  for  the  Payment  of  such 
Officers  and  of  the  Judges  Clerks  by  Sahiries, 
and  to  abolish  certain  Offices  in  those  Conrts. 

74.  An  act  to  defray  the  Charge  of  the  Pay, 
Clothing,  and  contingent  and  other  Expenses 
of  the  Disembodied  Militia  in  Great  Britain 
nnd  Ireland ;  to  grant  Allowances  in  certain 
Cases  to  Subaltern  Officers,  Adjutants,  Pay- 
masters, Quartermasters,  Surgeons,  Assistant 
Surgeons,  Surgeons'  Mates,  and  Serjeant- 
Majors  of  the  Militia;  and  to  authorise  the 
Employment  of  Non-commoHsioned  Officers. 

75.  An  act  to  suspend  the  making  of  Lists 
and  the  Ballots  and  Enrolments  for  the  Militia 
of  the  United  Kingdom. 

7^^  An  act  to  amend  the  Process,  Practice, 
and  Mode  of  Pleading  in  the  Superior  Courts 
of  Common  Law  at  Westminster,  and  in  the 
Superior  Courts  of  the  Counties  Palatine  of 
Lancaster  and  Durham. 

77.  An  act  to  abolish  the  Office  of  Lord 
Chanoellor's  Secretary  of  Bankrupts,  and  to 
regulate  the  Office  of  Chief  Registrar  of  the 
Court  of  Bankruptcy. 

78.  An  act  to  enable  the  Commissioners  of 
her  Majesty's  Works  and  Public  Buildings  to 
complete  Improvements  in  Piralico  and  in  the 
Neighbourhood  of  Buckingham  Palace. 

79.  An  aet  to  amend  and  further  extend  the 
Acts  for  the  Inclosure,  Exchange,  and  Improve- 
ment of  Land. 

80.  An  act  to  abolish  the  Office  of  Master  in 
Ordinary  of  the  High  Court  of  Chancery,  and 
to  make  Promion  for  the  more  speedy  and 
efficient  Despatch  of  Business  in  the  said  Court 

81.  An  act  to  consolidate  and  amend  the 
Statutes  relating  to  the  Assessment  and  Collec- 
tion of  Coority  Rates  in  England  and  Wales. 

82.  An  act  to  apply  a  Sum  out  of  the  Con* 
solidated  Fund,  and  ceruiu  other  Sums,  to 
the  /  Service  of  the  year  1859,  and  to  appro- 
priate the  Supplies  graobsd  in  this  Session 
of  Parliament. 
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83.  An  act  for  amending  the  La>v  for  grant- 
ing Patents  for  Inventbns. 

84.  An* act  to  make  belter  Provision  respect- 
ing the  Supply  of  Water  to  the  Metropolis. 

85.  An  act  to  amend  the  Laws  concerning 
the  Burial  of  the  Dead  in  the  Metropolis. 

86.  An  act  to  amend  the  Practice  and  Course 
of  Proceeding  in  the  High  Court  of  Chancery. 


87.  An  act  for  the  Relief  of  the  Suitoic  of 
the  High  Court  of  Chancery. 

88.  An  act  to  remove  Doubts  as  to  the  Con- 
stitution of  the  Bishopric  of  Christchurchm 
New  Zealand,  and  to  enable  her  Mqesty  to 
constitute  such  Bishopric  and  to  subdivide  the 
Diocese  of  New  Zealand. 


ATTORNEYS  TO  BE  ADMITTED. 


Michaelmas  Term,  1852. 

tBiutcni  Mtnt^. 

[Cooeluded  from  page  468,  anteJ] 

Clerks'  Names  and  Residences.  To  tchom  Articled,  Assigned,  ^c. 

Hainpson,    Franci»,   Pluistow ;    Hu«ljolnie,  near 

Mancbesif  r     .......  J.  Ilampson,  Maochester 

Hearn  fleniv,  15,  Comptoo-st.,  East,  Brunswick* 

sq. ;  Uu(  kin^Iiuin Hearn  and  Nelson,  Buckingham 

Hemp,  Jas.,  4,  Grosvenor-villas  ;  Loughborough  ; 

Park-roiiil,  Brixton J.  Clark,  SessionS'kouse,  Old  Bniley 

Hockler,  Etlu-.,  «iO,  Koynt  Avenue-ter  ,  King*a-rd.  F.  Herbert,  Koyal  Avenue-terr.,  KiogVrd.»Cbdsea 

Holmes',  Geo.  Penfold,  15,  Gt.  Jamea-sc,  Uedt'ord- 

ron* K.  C.  Holmea,  Bed  Turd -low 

Howell,  Naibl.,  8,  Ksher-st.,  Kennington ;  Portsea  A.  Low,  Portaeo 

Hoggins,  \Vm.,  Itf,  Wharton-atreet,  Pentooville;  F.  Everyi  Exeter;  W.  H.  Murck,  ManMon^bovM- 

Falcon^square  ;  Exeter place 

Huxley,  Frederick,  ^6,  Camden&treet,  North,  Cam- 
den-town;  Liverpool J.  B.  Lloyd,  Liverpool 

Hjde,  Jaa.  Trevelyan,  1,  liigbgate-riae,  Keotish* 

town  C.  Hyde,  Ely-place 

James,  Thomas,  15,  Manor*p). ;  Huntingdon  .        .  W.  Fowler,  Huntingdon 

Jennings,  Edward  Billett,  !?8,  Grove-pK,  Bromp- 

ton  ;  Leeds T.  T.  Dibb,  Leeds 

Jones,  William,  Wrexham E.  Wyatt,  Wrexham 

Kelsall,  Frederick  Henry,  14,  Upper  Porchester- 

street,  Paddington J.  Rcbinsoo,  Liverpool 

Kent,  Benjamin*  Newctttle N.  Kent,  Newcastle-upon-Tyne 

Kent,   Edmund,  jun.«  6,  Albion-terrtcs,  8yden- 

barn-park E.  Kent,  sen.,  Fakenham 

Kent,  'J'homas  Russel,  1,  Bath-place,  Kensington  .  B.  Blundell,Mitre-ct,  Temple;  P. Nelson, Eatex-st.* 

Strand 

Kingsford,  Montague,    II,  New  Ormond-street ; 

Gower-street ;  Canterbury      .        •         .         .  H.  Kingsford,  Canterbury 

Landor,  Rt.,  10,  Lower  Calthorpe-at.,  Gray's-inn-rd.  W.  Landor,  liugeley 

Laxton,  Thomas,  jun.,  68,  Virginia- terrace;  East- 
road,  City-road ;  Stamford      .  .J*  Alter,  Stamford,  Lincolnshire 

Lett,  Edward,  1,  Stockwell^craacent,  Stoekwell      .  R.  G.  Burfoot,  King's-bencb-walk  ;  E.  Tbompaon, 

SalterVliall 

Letts,  John,  jun.,  8,  Bartlett*s-bldgs«,  Holbora       .  J.  Letts,  Bartlett*a-buildings 

Lucas,  Tbos.  Edw.,  9,  'J  sunlon-pl.,  RegentVpark  •  J.  Ingram,  LincolnVion-tields 

M'Gee,  Fras.  William,  t\,  New  Millman-ttreet; 

Ererton,  near  Liverpool W.  Foster,  Liverpool 

Maclure,  Bowman,  Harley-at.,  Cavendish-aquare  ; 

CliflFordVinn T.  A.  Jones,  Clifford*s-inn 

Mander,  Cbs.  John,  38,  Ladbrook-sq. ;  Little  Ealing  J.J.  Millard,  Cordwainera'-ball,  City 

Marshall,  John  Stewart,  Itf,  AmpthiU-sq.;  Wigan  .  R.  Leigb,  Wigan 

Matthews,  Jemes  B.  D.  G.,  Twiokenbam  .  JJ.Cornthwaiie,  Old  Jewry-cbambers 

MawsoD,  William  Willmott,  Mandiester        *        .  'J\  Taylor,  Manchester 

Meredith,  Edw.  Wm.,  15,  Cbarl«s-st.,  Paddiagton  C.  Meredith,  LincolnVinn 

Metcalf,  Koht.,  Little  Sbelford.  Cambridgeshire     .  0.  Hyde,  Cambridge 

Meyler,    'J'bomas,    Asbmeade-bouse,  Gloucester ; 

Amwell-street  ;  Llovd-sq R.  Wilton,  Gloucester 

Miller, Mark  Beu.,18,Chalcot.vilUs,  Haverstock-biU  M .  B.  Miller,  Clifibrd's-inn 

Minor,  Wm.,  Store-st.,  Bedford-sq.;  Cumberland- 
place,  (?amberwell .T.  Lane,  Cbancerv-Iane 

Morres,  Thomas    Furly,   Compton-street,  East;  J.  K.  Wheeler,  Wokiogbam;  J. S.  Gregor/fi^'^* 

Wells- at. ;  Sidmou'th-st ford-row 

Mossmau,  Geo.  R.,  jun.,  Bradford,  Yorkshire        «  G.  R.  Mossman,  Bradford 

Neale,  Charles    Lancbester,    t,   Millbrook-place, 

Harrington-square;  Ruiland-tireet  .  W .  Clarke  ;  U.  E. CUrka,  Tbelford 


A       ^ 


Attornmfs  to  be  Admitted. 
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To  whom  Articled,  Assigned,  ^-c, 
F.  Fisher ;  F.  W .  Fisher,  Uoncasier 
J.  Birkfl,  Hemingfield 

H.J. Ticehur&t.  CbeltenUam ;  J.  Croft,  Basinghall- 
street 


Clerks*  Xames  and  Residences. 
Neesoin,  Jo1)n,3,Cliir«ninrit-))I.,  Uolston;  DoDcaster 
Nefrman,  Charles,  197,  Albaoy-st.;  Jleroingfield    • 
Newman,  Mitchell  VViUi»in,  '4'Z,  Uowaabire  Hill, 

Hampstesd ;  Cbeltenham         .... 
Norris,  Robert,  jun.,  7,  Denmark-street,  Isling- 
ton;  Liverpool ,        -  •     .  m 

Overton,  Edw.  Fras.,  15,  Green-terr.,  Clerkenirell    G.  Overton,  Merihjr  lydvil 

Oweo,  Meilir,  Bangor ^V.  Owen.  Bangor 

Owston,    Hiram   A  biff,   15,   Compton  St.,   Kast ; 

Leicester G. Toller,  Leicester 

Parker,  Arnold,  79,  Lower  CsltVorpe-street,  Mid- 
dlesex ;  Endcliffe,  nesr  Sheffield      .         .         • 
Parker,    Henry    Wntson,    84,   Westbou me- park- 
villas  ;  Arlington-street ;  Oakley-square 
Parker,    Jsmes,    \l>,   Cowley-st.,    Westminster-, 

Kings  Vbench-walk 

Palmer,  (jillies  Cbsries,  Graothnm,  Lincolnshire    . 
Phillips,  Thomas,  General  Poat-office ;  33,  Cam- 

bridge-terr.,  CUftbam-rond       .... 
Phillips,    WilHam    Henry,  39,    Frederick-sireet, 
GrHy*s-inn-road  ;  Wolverbamptoa  .         .         . 

Ponscnbv,  John,  Oldbara 

Poole,  Fenwick  Thomas,  1?,  Kennington-gredn; 

Lambeth;   Frome 

K^nmell,  Harby,  1,  Ilereford-sq.,  Old  Brompton   . 
Rankin.  William,  i2,  Sussex 'place,  Islington   . 
Ileynolds,  Reginald,  f,  King-st.,  Portrosn-square  ; 

Clifton  ;  Bristol 

Robinson,  Williain  Arthur,  Bridge-st.,  South wark 
Rodd,  Rd.  Robinson,  3,  Gt.  Pertyst.,  Islington 
Rowley,  James  Campbell,  103,  Guildford-street; 

Manchester 

Rutter,  George.  Manchester .... 
Salmon,    'J'homas    William,     18,    Everett-street, 

Russell-square ;  Caistor          ... 
Saokey,  Herbert  'J'ritton,  16,  Great  Ormood-street ; 
Canterbury 


R.  Norris,  sen.,  Liverpool 


Tbo8.  Jas.  Parker,  Sheffield 

R.  Few,  Henrietta-street,  Covent-garden 

R.  Cheere,  KingVbench-walk 
Wm.  Ostler,  Gractham 

M.  B.  Peacock,  General  Post-office;  Hi^bg^Ue 

T.  M.  Phillips,  Wolverhampton 
J    H.  Hulme,  Manchester 

Thomas  £.  Poole,  Frome 

J.  S.  Bum,  Coptball-cctirt 

Edward  George  Craig,  Braintree,  Essex 

T.  Edwards, :  C.  E.  Ward,  Bristol 

G.  Holmer,  Bridge-street 

Richard  Rodd,  East  Stonehouse,  Devonshire 

,   A.  B.  Rowley,  Manchester 

.    E.  C.  Milne ;'  W .  Rutter ;  Manchester 

.    W.  Worship,  Great  Yarmouth 


R.  Sankey,  Canterbury;  Wm.  P.  Beecham,  Hawk- 
burst 

Scott,  Geo.  Wm.,  «,  Gt.  Dean»s-yard,  Westminster   J«nes  Scott,  LioewlnVinn-fielda 
Shepherd,  Edwin  Perkins,  51,  Trinity-sq.,  South- 

wark;  Featherstone-bldg.-.;  Halstead,  Essex  .    Charles  Willis.  Cranbrook.  Kent 
Sheppard,  Augustus  Fred.,  Bellifield-house,  Fulham    W.  Parsons,  Charing-crosa ;  J.  King,  Nortb-bldgs., 

Finsbury -circus 


Sheppard,  Thomas    Pollett,  3,  Ranelagh-grove, 

Pirolico;  Yatton 

Shore,  Joseph    Royle,  7,  Alfred-place,  Bedford- 
square;  Birmingham 

Smith,  Edw.  Hart,  5,  Lindsey-pL,  Chelsea ;  Bel- 

grave-st. ;  Spencer-st.;  Exeter 
Smith,  William.  Green-terr.,  Clcrkenwell ;    New 

Drmond-st. ;  and  Weston-super->Iare     . 
Snowball,  George,  Sunderland 
Stacey,  William,  14.  Soley-street,  Pentonville 
Stevens,  George  Chubb,  Chardstock,  near  Chard, 

Somerset ;  Goernsey      .... 
Stevenson,  James  Richard,  8,  Ampton-st.,  Gray's- 

inn-road;  Kings-road;  Birkenhead 
Stock  wood,  John,  Cowbridge 
Stabbs,  Edward  Phillips,  65,  Crove-pL.  Bromp-     ^  ^     ,  ^,  . , 

ton;  Maidsrone F.  Scudamore.  Maidstone 

Sluckey.  Joseph  Frv,  Jl,  St.  JamesVst.;  Bridport  J.  lempler,  Bndport 
Talbot,  Frederic.  Kidderminster     ....    W.  lalbol,  Ktdderm 
Teebay,  Richard,  Everton,  near  Liverpool    . 
Thomas,  William  Tboa..4J,  Hall-street,  City-road  ; 

Carmarthen     .,.••• 
Tboroley.  James  Jonathan,  If,  Canterbury-place, 

Walwortli;  MHCcleaBeld         .        . 
Tindell,  Wm.  Frtd.,  7,   Rockingharo-row  East, 

New  Kent-road;  48,  High-street,  Southwark 
Turner,  Geo.,  «,  Great  Percy. at. ;  Claremonl-sq. 


A.  J.  Knspp,  Bristol 

W.  Palmer,  Birmingham 

E.  W.  Paul,  Exeter  j  J.  A.  Buckley,  Gray Vinn-»q. 

Hen.  Davis,  Weston-super-Mare 
G.  W.  Wright,  Sunderiand 
W.  H.  Trinder,  John-street 

E.  H.  Roberts;  J.Terrell;    Exeter;   A.  Guppy, 
Honiton 

(\  Falcon,  Liverpool 

W.  Edmondes,  Cowbridge 


rmtnster 
John  Yates,  Liverpool 

Lewis  Morris,  Carmarthen 

R.  Wormald  and  T.  Higginhotham,  Macclesfield ; 
S.  Sbottleworth,  Soutb-squaie 


TurBPr,  Hubert  Francis,  1«,  Tlie Terrace,  Kilburn, 
Middlesex 


Michael  Cooper ;  George  Ade  ;  High-st,  South  wark 
W.  A.  Deane,  Great  Torrington  ;  K.  J.  Cotton, 
KingVarms-yard 


W.  Fumer,  Brighton ;  G.  M.  Gray,  Staide-inn 


J 
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Clerks'  Names  and  Residences,  To  whom  Articled,  Assigned,  Sfc, 

Tweed,  Thos.,  4,  Alfred-place,  Bed ford-*(|uare       •  T.  Tweed,  Lincoln  ;  G.  T.  Tweed,  Lincoln Vinn- 

fields 
Vassnll,  Robert  Lowe  Gmur,  ?1,  Frederick -street, 

GravVinnronU;  Bristol         .         .         .         ."  A.  Cox,  Bristol  ;  J.  S.  Toor,  Bedford-row 
Venn,  Francis,  1,  St.  James's  road.  Liverpool         .    William  8liUttle«vor(li,  Liveriino! 
Vivian,  Cbsrles  Au«^ustud,  PenculenirkyLr. Truro, 

Cornwall;  Crav«»n-*treef,  Stnind     .         .         .    John  Vivian,  IVncalcnicL,  Ct.nnv ..11 
Wade,  Jolin  Henry,  7,  KirRS-bencL-walk,  Temple   Jol«n  Rawaon,  Bradtord,  Yorkshire 
Walker,  Joseph.  Kingston-upon.HiiU;  Liverpool  .    C.  Preston,  Kingston  on-HuH;  T.Harrej, Liverpool 
Waller,  Rt.,  30,  Wesibourne-terr.;  U'olverbHnipion    J.B.  l>»ikin  and  V/.  J>t*nt,  VVolveriittiBiKua 
Warner,  George  Daniel,  9.  Kensinj^'.on-sqimru        .    K.  B.  Cliunh,  Soathumptuik«bui)dings 
Warwick,  James  Biiiley.  17,  Upi»er  North-place, 

Grav'a-inii-ronU  ;  N^iv  Slertt'ord       .         .         .    M.  P.  Moore,  New  Sleaford,  Lincolusbire 
Waugb,  Geo.,  jun.,  Worthing:,  Sussex    .         .         .    G.  W:iu«;h,  ben.^  Great  Juuiea-st.;    K.  Edmunds, 

Worihiiiu 
Whcldon,  Rt.,  jun.,  5,  Barton-st.,  Westminster ; 

North  Shields J.  Wright ;  J.  L.  Barker  ;  South  Shields 

Whilefield,  John  C has.,  34,  Penton-pl.,  Penlon-      W.  Gresham,  Ciibtle^jt.,  Ilolhom ;  W.  B.  Cooper, 

ville;  Bristol Hatton-i^Hrden ;  G.  W.  Whitaker,  Healhcote-sf, 

\V.  Bartholomew,  GntyVioo;  W.  Beavao, Bristol 
Wilkinson,  Matthew,  16,  Alfred-st.,  Bed  ford  •  sq. ; 

Peterborough N.  Wilkinson,  Peterborough 

Wilson,   Langford,  17,  ilill-st.,   Knighisbridge ; 

Leicester J.  K.  Lawion  ;  \V.  Gregory  ;  Leicester 

Wilton,  Rt.  Plevdell,?,  Henrielta-si.^Brunswiclc-sq.    Rt.  Wilton,  Gloucesterj   P.  S.  Humberston, Chester 

Wilton,  Thos.,  BrideVrow,  Bilston,  County  Sraffbrd    J.  Willim,  Bilston 

Withers,  James  Tuck,  Bristol         .         .         .         .    H.  W.  Ravenscroft,  Gray  Vinn-sq. ;    W.  Crarea, 

Bristol 
Yeatmnn,  John  Pym,  14,  BernerVst. ;  48,  Hunter- 
street :  3d,  El  v-place;  Hampsteud  .         .         .   J.  B.  Millington,  Boston 
Yewdall,  George,  Leeds J.  Lofihouse ;  R,  Barr  ;  Leeds 

Added  to  the  List  pursuant   to  Judge's  Ciders, 

Beardsall,  Thomas,  Manchester      ....  Horatio  Barnetc,  Walsall 

Bowman,  Joseph,  jun.,  19,  Mecklenburgh-squaro    .  R.  Annitatead,   Whitebaven;   C.  H.  Bosrer^  sod 

T.  11.  Bower,  46,  Chancery-lone 

Lea,  Thomas  Edward,  Barnet ;  Monta<^oe<-place     •  H.  Wellington  ValLince,  Tokenhouse-yard 

Parmeter,   Kooert,    Stafford-row,    Pimlico  ;    Chi-  R.  F.  Dairy raple,  Parliament-sL  ;  E.  W.  JohosoD, 

Chester ;  Reepham  .        «        .        .         .       Chichester 

Steward,  Fred.  Fisher,  J,  Cambridge-ler. ;  Barns-  H.  Perry,  Whitehaven  ;  W.  Perry,  Ditto;  G.Hel- 

bury-park  }  Great  Ormond-st. ;  Whiiehaven   .        der,  Great  James- St. 
Stopher,    William,  3,  Albert- villas,    Commercial* 

road,  Peckham J.  J.  Peddell,  14,  CUeapside 

Wheldon,  Thos.  Richard,  Howard-st.,  North  Shields  R.  Wheldoo,  North  Shields 


NOTES  OF  THE  WEEK. 

SXCLUSIVK     AUDIBN'CB     IN     INSOLVENCY 
CASES  IN  THK  COUNTY  COURTS. 

It  appears  that  Mr.  Tyrrell,  the  learned 
Judge  of  the  Exeter  County  Court,  has  decided 
that  the  Bar  is  not  entitled  to  exclusive  audi- 
ence in  insolvent  cases  ^holding  that  the 
County  Court  did  not  act  in  those  cases  as  a 
branch  of  the  Insolvent  Debtors'  Court  in 
London,  but  under  the  statute  Riving  jurisdic- 
tion to  the  Courts  established  under  the  9  &  10 
Vict.  c.  95. 

This  accords  with  the  judgment  of  Mr, 
Serjeant  Dowlimg,  at  the  County  Court  at  York^ 
see  ante,  vol.  39>  p*  33S;  and  whi(^]h  judgfnent 
was  approved  by  the  theii  Attorney  and  Kr- 
licitor-GenerjU,  now  the  Chief  Justice  of  ihe 
Common  Pleas,  and  the  Master  of  the  Rollsi 


NBW  JUDGB  OP  TRS  MARVLBBONB  COUNTY 
COURT. 

Wb  are  informed  that  Mr.  Amos  has  re- 
signed the  Judgeship  of  this  Court,  and  that 
the  appointment  has  been  conferred  on  J.  I* 
Adolphus,  Esq.,  the  eminent  reporter  of  the 
Queen's  Bench  Cases.  Mr.  Adolphus  was 
called  to  the  Bar  on  the  2l8t  June,  1822,  aod 
was  one  of  the  Examiners  at  the  Inner  Temple. 
This  is  a  very  satilsfiactory  appointmeiit. 


COMMERCIAL  LAW  OF  BNOLANir  AND 
SCOTLAND. 

An  important  Meeting  is  about  to  be  held 
in  London,  with  a  vieti^  to  ihe  assimHatiofl  and 
amendment  of  the  Commeit:ial  Law  of  Eog- 
iand  and  Scotland.  Deputatr^ns  are  expected 
from  Ihe  comtnercial  bodies  of  b6ih  cotiMne>> 
and  from  several  Law  Sodeti^.,  "Wi  *aU 
have  a  statement  on  th^  sbhject'td  ItyWon 
our  readers  next  week. 


Superior  Courts :  Lord  Chancellor. — Lords  Justices. 
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RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND     SHORT   NOTES    OF     CASES. 


iliirtr  Ciiinrrllor. 

Nttvttlshaw  V.  Brownriffg  and  others,    July  22, 
24,  1852. 

PRINCIPAL      AND      FACTOR.  —  RIGHT     TO 
PLBDGK   GOODS. — LIEN. 

Certaiu  ffoods  were  contipned  by  the  plaintiff 
in  Inata,  to  the  defendants  at  JAmrpool,for 
sale,  and  they  accepted  bills  against  the 
goods  drawn  by  him.  The  defendants  in- 
.formed  C.  4*  Co.,  their  London  correspond^ 
ents,  that  theif  expected  the  goods  on  sale,  and 
on  their  arrival  they  werejorwarded  to  C.  to 
be  aoH  and  the  drfendants  drew  bills  on  C, 
who  accepted  the  same.     Upon  the  defend^ 


and  documents,  so  far  as  to  give  %'alidity  to  any 
contract  or  agreement  by  way  of  pledge,  lien, 
or  security,  bond  fide  made  by  any  person  with 
such  a^ent  so.  ibtrusted  as  aforesaid,  as  well 
for  any  original  kmn,  .advance,  or  payment 
made  upon  the  security  of  such  goods  and  do- 
cuments, as  also  for  any  further  or  continuing 
advance  in  respect  thereof;  and  such  contract 
or  agreement  shall  be  binding  upon  and  good 
against  the  owner  of  such  goods,  and  all  other 
persons  interested  therein,  notwithstanding  the 
person  claiming  such  pledge  or  lien  may  have 
had  notice  that  the  person  with  whom  such 
contract  or  agreement  is  made,  is  only  an 


agent. ' 
,    .      -  .      .      ,      ,        ,,,      ,  . ^.^*,  -     The  Lord  Chancellor  said,  that  the  general 
ans  beoammg  insolvent^  andtheplatnttTs  authority  which  the  defendants  had  to  sell  the 
bills  being  dishonoured  he  filed  a  billforj    ^^^^  ^^^^  ^^  construed  to  imply  an  ai 


Dply  an  authority 


an  account  ana  payment  oj  tne  Pjoceeas  of :  -^  j^j  ^^em,  unless  they  were  expressly  pro- 
the  goods,  charging  fraud:  Held,  dtrmss^  y^^^^^^^^  ^^  ^^  ^^  bring  the  case  within  the  pro- 
tngwith  costs,  an  appeal  from  Vice^Chan-  ^^^  ^^  ^^^^  3^  exempting  such  cases  from  the 
ce/tor  Lorrf  Cranworth  dtsmtsnng  the  bill,  operation  of  the  act ;  and  that  as  there  was  no 
*^  '*f^f^/'»''««'*  ^^'^  ^'/''/^' «'»^'^'''^*';  such  iJfohibition,  and  there  was  no  mala  fides 
o  4-6  Vict  c.  39,  s,  I.  to  pledge  the  goods,  -  ^^^^  ^„^  ^y  the  plaintiff,  the  decision  of  the 


as  the  authority  to  sell  implied  a  right  to 
pledge  the  goods. 

This  was  an  appeal  from  the  decision  of 
Vice-Chancellor  Lord  Cranworlh  (reported  1 
Sim.  N.  S.  573).  It  appeared  that  the  plaintiff, 
who  was  a  merchant  in  India,  consigned  in 
March,  1847,  to  the  defendants  at  Liverpool, 
two  boxes  of  pearls,  for  sale  on  his  account, 
and  he  drew  against  the  goods  to  the  amount 
of  2,466/.  on  Uie  defendants.  The  defendants 
sent  the  pearls  to  their  London,  correspond- 
ents, Messrs.  Collet  &  Co.,  who  had  also  been 
informed  that  the  pearls  were  expected  to  be 
received  from  India  for  sale,  with  instruc- 
tions to  sell  the  same,  and  they  drew  on  Messrs. 
CoUet  for  2,000/.,  on  the  security  of  the  pearls, 
which,  upon  falling  due,  was  renewed  by 
Messn.  Collet  for  1,680/. -- pearls  to  the 
amount  of  320/.  baring  been  sold.  The  de- 
fendants in  November  became  insolvent,  and 
the  bills  drawn  by  the  plaintiff  were  not  ho- 
noured, and  Messrs.  Collet  paid  the  bill  for 
1>680/.  ttoeepted  by  them.  The  pearls  were 
sold  for  1,800/^  which  Messn.  Collet  applied 
on  account  of  their  acceptance.  The  plaintiff 
then  filed  this  bill,  seeKing  an  account  and 
payment  of  the  proceeds  of  the  pearls,  charging 
fraud*  The  Vice-Chancellor  having  dismissed 
the  bill  with  coete,  this  appeal  was  presented. 

BetheU  and  Lewis,  in  support,  cited  LtcAr- 
borrow  v.  Mason,  I  H.  Bl.  362 ;  Martisi  v. 
Coles,  1  M.  &  S.  140 ;  Bvems  v  Ttuman,  2  B. 
«r  Ad.  886 ;  hlain  r.  Agar,  I  Sim.  37 ;  Colt 
V.  WooUaston,  2  P.  Wms.  154. 

RoU  and  Goldsmid  for  the  defendants,  contrii, 
referred  to  sect.  1,  of  the  5  &  6  Vict,  c.  39, 
which  enacts,  that  "  any  agent  who  shall  here- 
after be  intniated  with  the  possession  of  goods 
or.  of  thedocomente  of  title  to  goods,  shall  be 
deemed  and.  taken  to  b^  owner  of  such  goods 


Court  below  would  be  affirmed  with  costs. 


EorM  SuKtfrrsP. 

In  re  Direct  Exeter,  Plymouth^  and  Devonport 
Railway  Company,  exparte  Woolmer  and 
others,    July  26,  1852. 

WINDING-UP  ACT. — MANAGING  COMMTTTBB. 
— ORDKB  TO  WINI>-UP.~-^OflT8.— CAI«L. 

An  order  to  wind  up  a  company  had  been  o&- 
tained  by  £.,  a  managing  committee-man, 
and   proceedings  were  taken   before    the 
Master,  but  in  consequence  of  recent  de- 
cisions,  the  number  of  contributories  was 
reduced  to  the  seven  managing  committee. 
Three  of  these  petitioned  to  have  the  wind* 
ing  up  order  discharged  as  obtained  with" 
out  their  concurrence,  but  Vice-Chancellor 
Parker  dismissed  their  petition  with  costs. 
An  appeal  therefrom  was  dismissed  mth 
costs,  and  a  motion  was  also  reused  with 
costs  to  discharge  the  Master's  order  for  a 
call  on  each  for  one-seventh  of  the  costs 
incurred,  giving  credit  for  the  sums  respec- 
tively contributed  by  each. 
This  was  an  appeal  from  Vice-Chancellor 
Parker  (reported  5  De  G.  &  S.,  p.  117),  dis- 
missing with  costs  a  petition  to  discharge  an 
order  to  wind  up  the  above  company.     It  was 
also  sought  to  discharge  the  order  for  a  call 
made  by  Master  Home  to  meet  the  costs  of 
winding-up.    It  appeared  that,  in  consequence 
of  the  recent  decisions,  the  number  of  contri- 
butories were  reduced  to  the  seven  members 
of  the  managing  committee,  three  of  whom, 
Mr.  Woohner,  Mr.  Kingdon,  and  Mr.  Bastard, 
sought  to  discharge  the  order,  obtained   by 
Lieut,  Col.  Ellis  in  June,  1849,  to  wind  up  the 
company,  on  the  ground  it  had  been  obtained 
without  their  coocnitvoce.    The  Matter  had 
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made  a  call  on  each  for  a  aeveoth  of  the  groas 
amount  of  the  ezpensea,  giving  credit  for  the 
sums  they  had  respectively  contributed. 

Bacon  and  Terrell  in  support  of  the  appeal ; 
Sir  fV.  Page  Wood  and  Roxburgh  for  the  offi- 
cial manager;  Malins  and  Daniel  for  Lieut. 
Col.  Ellis,  contrk. 

The  Lords  Justices  said,  the  winding-up 
order  was  obtained,  and  the  proceedings 
thereunder  prosecuted,  with  the  sanction  and 
concurrence  of  the  petitioners,  and  they  could 
not  therefore  now  object  to  the  proceedings 
because  they  had  gained  nothing.  The  appeal 
would  accordingly  be  dismissed  with  costs. 
And  as  it  appeared  the  mode  in  which  the 
Master  had  made  the  call  was  reasonable  and 
proper,  the  motion  to  discharge  the  same  would 
also  have  to  be  refused  with  costs. 


Colder  v.  Colder.    June  11,  1852. 

DBVI8E  TO  TRUSTEES  WITH  POWER  OF 
BALE. — CONFIRMATION  OF  CONTRACT  OF 
BALE    WHERE   SUIT   PENDING. 

A  petition  was  refused  for  the  confirmation 
of  a  contract  of  sale  of  certain  property  by 
trustees  under  a  will,  with  power  to  sell, 
and  lease,  and  to  give  receipts,  where  a  suit 
had  been  instituted  for  the  administration ' 
of  the  testator's  estate,  and  a  reference  was ' 
directed  as  to  whetfier  it  was  fit  and  proper 
to  sell,  and  whether  the  contract  was  bene- ' 
fidal  for  the  interests  of  the  cestois  que 
tnista,  some  of  whom  were  infants. 

This  was  a  petition,  on  behalf  of  the  trustees 
of  lands  devised  by  the  testator  in  this  cause  in 
trust  for  his  children,  nith  powers  of  sale  and 
of  leasing  and  to  give  receipts,  praying  the 
confirmation  of  a  contract  they  nad  entered 
into  for  the  sale  of  a  portion  thereof.  The  \ 
Master  had  reported,  on  a  reference  in  the 
administration  suit  that  there  were  no  debts 
outstanding.  It  appeared  some  of  the  children 
were  infants. 

Shapter  in  support ;  fValler,  for  an  infant, 
consented. 

The  Vice-chancellor  refused  the  petition, 
and  directed  a  reference  as  to  whether  it  was 
fit  and  proper  to  sell  any  portion  of  the  estate, 
and  also  whether  the  proposed  contract  was 
beneficial  for  the  interests  of  the  infants. 


had  been  obtained  in  this  case  for  the  reviewal 
by  the  Master  of  his  taxation  of  the  costs.  It 
appeu^  that  upon  the  first  trial  the  jury  bad 
been  discharged  by  the  consent  of  coonael 
upon  their  being  unable  to  agree  to  a  verdict, 
and  that  upon  the  second  triiu  the  plaintiflT  ob- 
tained a  verdict.  The  Master  having  allowed 
the  plaintiff'his  cosU  of  the  first  trial,  this  rule 
had  been  obtained. 

The  Court  (without  calling  on  Houfmam  in 
support)  said,  the  fact  of  the  defendants  having 
consented  to  the  jury  being  discharged  did  not 
render  the  case  different  from  one  where  it  was 
discharged  by  the  Judge  himself,  and  the  rule 
was  accordingly  made  absolute. 

Court  flf  fSrcbttuf  r. 

Fuller  V.  Earle.    June  5,  18M. 

ORDER  TO  ATTACH  SHARES  ON  BEHALF  OF 
JUDGMENT  CREDITORS. —  JURISDICTION* 
TO   MAKE   OR    VARY. 

Held,  that  the  Court  has  no  jmsdictiom  to 
vary  an  order  made  under  the  i  Sf2  Viet, 
c.  110,  *.  14,  by  a  Judge  at  Chambers,  to 
attach  shares  belonging  to  the  defendant  on 
the  part  of  judgment  creditors,  and  an  ap^ 
plication  for  that  purpose  by  a  mortgagee 
qf  such  shares  was  therefore  refused. 
Certain  shares  in  the  Professional  life 
Assurance  Company  belonging  to  the  defend- 
ant had  been  atUched  under  the  1  &  2  Vict.  c. 
1 10,  s.  14,*  upon  the  application  of  three  judg- 
ment creditors  to  Martin,  B.,  at  Chambers,  and 
a  motion  was  now  made  on  behalf  of  a  mort* 
gagee  of  such  shares  to  discharge  the  order. 

Keane  in  support ;  Boviil  and  M,  Smith  foe 
the  judgment  creditors. 

The  Court  said,  that  it  had  no  jurisdiction 
in  the  matter,  as  the  act  only  empowered  a 
Judge  to  make  or  vary  the  orders. 


Court  0f  <BiutctCst  ISencb* 

Bostoek  V.  North  Staffordshire  Railway  Com- 
pany,   June  1 1,  12,  1852. 

trial,  costs   of   first,  where   jury   DIS- 
CHARGED WITH  defendant's  CONSENT. 

Held,  nuiking  absolute  a  rule  for  the  reviewal 
of  the  taxation  of  costs,  that  a  plaintiff 
who  has  obtained  a  verdict  on  the  second 
trial  of  an  action,  is  not  entitled  to  the 
costs  qf  the  first  trial,  where  the  jury  have 
been  discharged,  although  they  were  dis- 
charged with  the  defendants'  consent. 

Welsby  showed  cause  against  the  rule  which 


*  Which  enacts,  that  ••  if  any  person  ^ 
whom  any  judgment  shall  have  been  entered 
up  in  any  of  her  Majesty's  Superior  Coiitta  at 
Westminster  shall  have  any  Government  stock, 
funds,  or  annuities,  or  any  stock  or  shares  of 
or  in  any  public  company  in  England  (whether 
incorporated  or  not),  standing  in  his  name  in 
his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  it  shall  be  lawful  for  a  Judge  of 
one  of  the  Superior  Courts,  on  the  application 
of  any  judgment  creditor,  to  order  that  such 
stock,  funds,  annuities,  or  shares,  or  sueh  of 
them  or  such  |>art  thereof  respectively  aa  be 
shall  think  fit,  shall  sUnd  charged  with  the 
payment  of  the  amount  for  which  judgment 
shall  have  been  so  recovered,  and  interest 
thereon,  and  such  order  shall  entitle  the  judg- 
ment creditor  to  all  such  remedies  at  he 
would  have  been  entitled  to  if  such  ehawe  bad 
been  made  in  his  favour  by  the  judg<>Mnt 
debtor ;  provided  that  no  pn>ceedings  AmA  be 
taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order." 


Superior  Courts :  Court  qf  bankruptcy.— Analytical  Digest. 


486 


Court  or  Banlirtti^tq^. 
(Coram  Mr.  CommiMioDer  FonbUmque^) 
In  re  BulL    Sept.  29,  1852. 

bankrupt's  examination.  —  ADJOURN- 
IIS^T.  —  AB8BNCB  OF  ATTORNEY  RE- 
TAIN ED   BY   bankrupt's    solicitors. 

On  an  adjfmmed  exammaiiou  of  a  bankrupt, 
U  was  $<msiki  fwrtktr  to  postpone  the  ewe, 
o»  the  ffrotmd  of  the  absemse  qf  the  altor- 
ney,  tcko  was  retainmi  by  the  bankrupt's  so- 
licitors, to  conduct  the  case  in  Court,    The 
applicaiion  was  refused. 
This  was  an  application  for  the  postpone- 
ment of  the  further  examination  of  the  bank- 
rapt  as  to  his  accounts,  &c.,  on  the  ground 
that  Mr.  Hilleary^  who  had  heen  retoined  hy 
Messrs.  Trchern  and  White,  the  bankrupt's  so- 
lidtors,  to  appear  on  his  behalf,  was  unable  to 
attend. 

Pulling,  for  the  assignees,  left  the  matter 
with  the  Court. 

The  Commissioner  said,  he  could  not  recog- 
nise the  professional  interference  of  any  legal 
practitioner,  not  a  member  of  the  Bar,  «rc^/ 
he  were  retained  by  the  party  himse\f  as  his  so- 


licitor. The  Courts  at  Westminster  had  long 
recognised  the  salutary  rule  that  the  attorney 
directly  retained  in  a  cause  was  to  be  deemed 
the  responsible  agent  of  the  party  until  he  was 
formally  removed.  If  a  solicitor  who  was  pro- 
perly retained  by  a  bankrupt,  chose  to  conduct 
the  case  on  his  own  responsibility,  without  the 
assistance  of  counsel,  he  was  entitled  to  do  so 
under  the  12  &  13  Vict.  c.  106,  s.  247,  but  he 
had  no  power,  at  a  particular  stage  of  the  pro- 
ceedings to  hand  o%'er  at  his  pleasure  to  an- 
other solicitor  the  conduct  of  the  case.  The 
bankrupt  might  manage  his  own  case  himself, 
or  leave  it  to  the  solicitor  already  formally  ap- 
pointed, but  he  could  not  at  pleasure  substitute 
another  solicitor  who  was  merely  employed 
pro  hdc  vice  as  an  advocate.  The  application 
1  would  therefore  be  refused.* 

A  brief  was  afterwards  handed  to  Mr.  Bagley. 
'and  the  examination  was  proceeded  with. 

'  '  This  docs  not  decide  that  the  bankrupt 
1  could  not  change  his  solicitor,  but  merely  that 
'the  case  could  not  be  adjourned  because  the 

professional  agent  substituted  by  the  solicitor 

was  absent.— Ed. 


ANALYTICAL   DIGEST   OF   CASES, 

REPORTED    III   ALL  THE   COURTS. 


V%/^/SyS/^/^^A^i^^^/%^A'^ 


Courts  of  lEqufts* 

[For  the  previous  Sections  of  the  Di^fpest  in 
Ibis  Volame,  see 

Prif9y  Council:  Appeals,  p.  17.. 

House  qf  Lords :  Appeals,  p.  38. 
Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  165. 

Lunacy,  p.  185. 

Law  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  203. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  286,  306, 
325. 

Law  of  Wills,  pp.  346,  367,  386,  406. 

Husband  and  Wife,  p.  426,446,  466.] 

LAW  OF  PROPERTY  AND  CONVEY^ 
ANCINO. 

DEEDS,  CONSTRUCTION  OF. 

U  In  1814,  estates  were  limited  to  such  uses, 
&c,  as  A.  should  appoint,  and,  in  default  of 
appointment,  to  him  for  life,  remainder  to 
lus  son  for  life,  remainder  to  the  son's  first 
and  other  sons  in  tail  male :  and  those  limi- 
tatioos  were  followed  by  powers  of  leasing, 
and  selling,  and  exchanging,  the  latter  of  which 
was  to  be  exercised  daring  the  life  of  A.  and 
his  son,  and  with  their  consent.  In  1830,  A. 
being  desirous  of  relinquishing  his  life  interest, 
appointed  the  estates  to  his  son  for  life,  remain- 


der  to  the  uses,  upon  the  trusU  and  subject  to 
the  powers  expressed  and  contained  in  the  deed 
of  1814,  tt/ftfrior  fo  the  limitations  iherem  for 
the  lives  of  A.  and  his  son  :  Held,  that  though 
the  power  of  sale  and  exchange  was  to  operate 
in  derogation  of  the  life-estates,  it  was  not  de- 
stroyed by  the  deed  of  1830.  Morgan  v.  Ru/- 
*o»,  16  Sim.  234. 

2.  Mistake.-^A.  being  seised  of  estates  m  U., 
and  having  proposed  to  settle  a  certain  part  of 
them  on  his  marriage,  a  settlement  was  made 
of  all  his  estates  in  C,  which  were  intended  to 
be  specified  and  described  in  the  schedule 
thereunder  written,  "  but  which  schedule  is  not 
intended  to  abridge  or  affect  the  generality  of  the 
description  hereinbefore  contained.^^ 

Held,  from  the  proposal  and  other  evidence, 
that  the  words  in  italics  were  inserted  by  mis- 
take.    Walsh  V.  Trevannion,  16  Sim.  178. 

3.  Settlement.—Children  and  issue.  — By  a 
marriage  settlement,  a  sum  of  money  was  set- 
tled upon  tnisU  for  the  husband  for  life,  then 
for  the  wife  for  life,  and,  after  the  death  of 
the  survivor,  upon  trust  to  pay  the  principal 
among  the  children  and  issue  of  the  intended 
husband,  to  be  by  him  begotten  on  the  body 
of  the  intended  wife ;  and  if  there  should  be  no 
child  or  issue  of  the  marriage,  or,  being  such, 
they  should  all  die  in  the  lifetime  of  the  survi- 
vor  of  the  husband  and  wife,  upon  other  trusts : 
Held,  that  the  children  of  the  marriage,  includ- 
ing thope  dying  in  the  lifetime  of  the  survivor 
of  the  husband  and  wife,  took  the  fund,  and 
that  no  other  issue  w^re  entitled.  Gordon  v. 
Hope,3DeG.  &S.  351. 
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4.  Trustees,  —  Towers,  —  Tenant  for  Ufe.— 
Exemption  from  liability  to  waste, — Injunction. 
— By  an  indenture  of  settlement,  certain  estates 
consisting  of  a  mansion-house  and  other  pre- 
mises, were  limited  to  the  use  of  trustees  for  a 
term  of  1,000  years  without  impeachment  of 
waste,  save  only  the  cutting  of  ornamental  tim- 
ber, and  subject  to  the  said  term  to  the  use  of  the 
settlor  for  life,  without  impeachment  of  waste 
save  as  aforesaid,  then  to  the  use  of  A.  B.  and 
his  assigns  for  life,  without  impeachment  of 
waste,  save  as  aforesaid,  with  divers  limitations 

The  trusts  of  the  term  were  in  the  first  i  143 


Held,  although  the  husband  was  not  an  ob- 
ject of  the  power,  and  the  fund  was  rever- 
sionary, and  the  daughter  an  infant,  that  there 
was  a  valid  appointment.  Wombweil  v.  Has- 
rottf  14  Beav.  143. 

6.  Appointment  to  one  of  a  class  entUUd  in 
default  of  appointment. — Effect  of, — An  ap- 
pointment to  one  of  a  class  of  a  part  of  a  fund 
as  *'  her  part,  share,  and  proportion,"  does  not 
prei'ent  her  participating  in  the  unappointed 
fund,  limited  to  the  class  equally  in  delault  of 
appointment.     WombweU  v.  Hanroit^  14  Bear. 


over. 

place b^  cutting,  and  felling,  and  selling,  and!  7.  Voluntary  settlement  setting  aside.— 
convertmg  into  money,  all  or  any  part  or  parts  Pending  proceedings  for  a  divorce. — In  1642, 
of  the  timber  standing  and  growing  on  the  said  '  a  husband,  pending  proceedings  against  him 
lands  which  should  be  of  full  and  ripe  growth  i  in  the  Ecclesiastical  Court  for  a  divorce,  exe- 
and  not  ornamental  to  the  mansion  or  pleasure ,  cuted  a  voluntary  settlement  of  real  and  per- 
grounds  attached  thereto,  or  any  of  the  views  i  sonal  estate.  Seouestration  afterwards  issued 
or  prospects  of  the  same,  of  which  timber  it  was  ;  against  him,  which  was  defeated  by  the  deed, 
declared  that  enough  of  the  most  ornamental ;  'i*he  Court  set  aside  the  deed.  Bleukinsopp  v. 
should  always  remain  to  preserve  the  beauty  of  i  Blenkinsopp,  12  Beav.  568. 
the  place  unimpaired,  or  by  demising,  mort- 1  8*  Freehold  estate. — Conversion  into  persou' 
gaging,  or  selling  the  premises  comprised  'm,alty.^Next  of  kin  entitled, — A.  and  B.  had 
the  said  term  or  any  part  or  parts  thereof,  save  conflicting  claims  to  a  freehold  estate*  A. 
and  except  the  mansion-house  and  certain  other ;  proposed  that  the  estate  should  be  sold  as 
premises  therein-mentioned,  or  by  all  or  any  of ,  soon  as  possible,  and  the  produce  divided  be- 
the  said  ways  and  means  to  levy  and  raise  the  tween  them,  and  that  until  the  sale,  a  receiver 
sum  of  10,000/.  for  the  settlor,  and  after  the  should  be  appointed  to  divide  the  rents  in  the 
death  of  the  settlor,  in  like  manner  to  levy  and  i  same  proportions.  llitB  was  accepted  by  B. 
raise  two  sums  of  I0,000i.  each  for  other  Before  the  sale,  which  was  postponed,  A.  died 
parties :  Held,  upon  the  equitable  construction  '  intestate :  Held,  that  the  property  had  been 
of  the  trusts  of  the  term,  that  the  trustees  had  >  converted  into  personalty,  and  that  A.'a  next 
a  discretionary  power  to  enter  on  the  estates  of  kin,  and  not  hie  heir,  was  entitled. 
and  cut  fit  and  proper  timber,  and  apply  the !  It>  euch  cases,  the  effect  of  the  act  is  to  be 
proceeds  in  discharge  of  the  sums  directed  to ,  considered,  and  not  the  Intention  as  affecting 
be  raised,  and  that  the  Court  would  protect  the  real  and  personal  representatives.  Hardey 
them  in  the  exercise  of  that  power,  there ^being  i  v.  Hawkshaw,  12  Beav.  553> 
an  absence  of  all  mala  fides  or  of  any  wanton ;  9.  Appointment,  vower  of. —  Void  appoint' 
or  unreasonable  exercise  of  their  discretion.       |  ment.-^A  father  had  a  power  of  appointing  to 

An  injunction  was  in  this  case  granted  at  the  any  of  his  children.  Having,  in  breach  of 
suit  of  the  trustees,  restraining  A,  B,,  the  te-  trust,  obtained  possession  of  part  of  the  trust 
nant  for  life  in  posses.«ion,  from  cutting  the  i  funds,  he,  in  1834,  appointed  that  part  to  hie 
timber  on  the  estates,  on  the  ground  that  his !  daughters,  in  exclusion  of  his  son,  under  an 
doing  so  would  interfere  with  the  discretionary  I  agreement,  that  that  paH  shonld  afterwards  be 
power  vested  in  the  trustees.  |  conveyed  to  him,  in  exchange  for  an  estate  of 

Exemption  from  liability  to  waste  annexed  to  less  value.  In  1844,  he  executed  a  second  ap- 
a  life  estate,  is  a  special  power  in  the  tenant  pointment,  reciting  the  prenous  dealing  with 
for  life  to  appropriate  part  of  the  inheritaaace :  the  food,  and  he  thereoy  appointed  the  re- 
Held,  in  this  case,  that  it  was  by  the  terms  of  i  maininfir  norlion  of  the  trust  propcrt)',  ^'and  all 
the  settlement  made  subordinate  to  the  discre- 1  other  "  the  property  comprised  in  the  settle- 


tionary  power  conferred  on  the  trustees.  Keke^ 
wick  V.  Marker,  3  M'N.  &  G.  311. 

Case  cited  in  the  jiidgin(>nt :  Cnckerell  v.  Cliol- 
meler,  10  B.  ic  C.  564;  t  CI.  &  F.  60;  10 
Moore,  «46  ;  11  Moore,  IT. 

5.  Power  of  appointment  to  davghters. — Ap- 
pointment to  intended  husband,  SfC, — A  mother 
had  a  power  of  appointing  a  reversionary  fund 
to  her  daughters.  A  daughter,  who  was  under 
age,  being  about  to  marry,  the  mother  ap- 
])ointed  that  a  moiety  of  the  fund  should,  on 
the  marriage,  become  the  portion  of  the 
daughter,  and  be  vested  in  her  or  her  in- 
tended husband  in  her  right,  and  be  paid 
to  the  husband,  his  executors,  administrators, 
or  assigns,  on  the  death  of  the  tenant  for  life : 


ment,  to  his  daughters :  Held,  that  this  fint 
appointment  was  void ;  and,  2ndly,  that  the 
portion  oi  the  property  comprised  therein  was 
nut  appointed  by  ^e  second  deed. .  Askkam  v. 
Barker,  12  Beav.  499. 

10.  Jjease,— Executors. — Indetmity  to  ese* 
cuiors  against  contingent  liability  under  tests-' 
tof^s  covenants. — A  test  tor  held  long  lease- 
holds, some  as  original  lessee  and  others  as 
assignee,  'lliey  were  sold  in  the  snit :  HM, 
that  the  executors  were  entitled  to  be  indem- 
nified against  the  eventual  breaches  of  the  co- 
venants, either  by  a  retainer  in  Court  of  part 
of  the  assets,  or  by  a  security  of  die  legatees  to 
refund. 

A  reference  was,  in  such  case,  made  to  tlie 
Master,  to  asceruun  what  liabilities  the  estate 
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might  be  subject  to,  in  respect  of  the  cove- 
nants, and  what  amonnt  oug^nt  to  be  eet  apart, 
with  liberty  to  the  le^^atees  to  propose  a  proper 
security.    Dobson  v.  Carpenter,  \  2  Beav.  370. 

11.  Vesting. — Gift  over  on  death  btfore  be- 
coming entitled  to  payment, — Constmciion  of  a 
gift  over  upon  death  before  becoming  entitled 
to  payment. 

Personalty  was  given  to  parents  for  life, 
with  remainder  to  all'  their  children  equally, 
the  shares  to  be  paid  at  21,  or  marriage,  upless 
in  the  lifetime  of  the  parents,  in  which  case, 
payment  was  to  be  made  on  the  death  of  the 
survivor.  There  was  a  gift  over  on  the  death 
of  a  child  before  becoming  entitled  to  pay- 
ment. A  child  attained  21,  but  died  in  the 
lifetime  of  her  parents:  Held,  that  the  gift 
over  did  not  take  effect.  In  re  fVitUams,  12 
Beav.  317. 

FRAUD. 

1.  Setting  aside  conveyance.  —  Inadequate 
consideratian.— Pecuniary  pressure  and  with^ 
mU  proper  legal  ac^otce.— Conveyance  by  the 

glaintiff,  an  eldest  son,  to  the  defendants,  his 
rothers,  of  his  interest  in  an  estate,  for  an 
inadequate  Consideration,  set  aside,  on  the 
ground  of  the  plaintiff^s  ignorance  of  his 
rights,  and  the  absence  of  a  fiiU  and  free  dis- 
closure of  ail  the  material  facts  known  by  the 
deCendants,  and  of  the  plaintiff*  being  under 
pecuniary  pressure  and  without  proper  legal 
advice.    Sturge  v.  Sturge^  12  Beav.  229- 

2.  Setting  aside  vonneyancs  of  estate. — An 
estate  was  devised  to  E.  S,  in  taiL  By  her 
marriage  settlement  she  retained  a  power  of 
appointing  the  fee,  and  by  her  will  she  ap- 
pointed it  to  her  children,  excluding  the  eldest, 
otherwise  proi'ided  for.  No  fine  or  recovery 
was  levied  after  her  death.  After  her  death, 
the  eldest  and  the  four  younger  sons  agreed  to 
divide  the  estate,  and  the  eldest  agreed  to  sell 
his  share  to  the  latter,  and  he  accordingly  con- 
veyed all  his  interest.  The  conveyance  was 
set  aside  on  the  ground  of  the  plaintiff's  igno- 
rance of  his  rights,  and  of  the  absence  of  a 
full  and  free  disclosure  uf  all  the  material  facts 
known  by  the  defendants,  and  of  the  plaintiff 
being  under  pecuniary  pressure  and  without 
proper  legal  advice.  Sturge  v.  Sturge,  12 
Beav.  229. 

3.  Leg^l  and  equUahle  mortgagee.'--' Negli- 
gence,— Inquiring  as  to  custody  of  deeds'.-^ 
Priority.-^ A  legal  mortgagee  is  not  to  l)e 
postponed  to  a  prior  equitable  one,  upon  the 
ground  of  bis  not  ha%*ing  got  in  the  title-deeds, 
unless  there  be  fraud,  or  gross  or  wilful  negli- 
gence on  his  part;  and  the  Court  will  not  im- 
pute fraud,  or  gross  or  wilful  negligence  to  the 
legal  mortgagee,  if  he  has  bond  fide  inquired 
for  the  deeds,  attd  a  reasonable  excuse  has 
been  given  for  not  delivering  them  to  him,  but 
the  Court  will  impute  fraud,  or  gross  or  wiUsd 
negligence  to  the  mor^agee,  if  he  omits  all  inr 
quiry  as  to  the  deeds.  Hewitt  v.  LoosemorCt  9 
Hare,  449. 

Cstes  cited  ill  tfte  jedgitient:  Phraib  r.  Flukf^f 
Antt  4S«;    Ktbds  v,  Bickndl,  6  Ves.  174; 


Mtrtines  v.  Cooper,  S  Rass.  198;  Bsraett  v. 
Weston,  ]«  Vos.  ISO*,  Harper  v.  Fauldor.  4 
Madd.  If  9;  Firrow  v.  JKees,  4  Bear.  18. 

MORTGAGE. 

1.  Receiving  rents  between  report  and  day  of 
payuunt.^^  Payment  of  arrears  and  costs  on 
coniinmng  aocoini/.-^Where  a  mortgagee  re- 
ceives rents  between  the  report  and  day  of  pay- 
ment, it  is  not  the  practice,  on  directing  the  ac- 
counts to  be  continued  and  the  time  to  be  ex- 
tended, to  order  the  mortgagor  forthwith  to  pay 

I  the  arrears  of  interest  and  costs.    Buchanan  v. 

I  Oreenway,  12  Beav.  355. 

I     2.  Foreeiosure. '^Inquiry. — Upon  a  bill  of 

I  foreclosure  by  first  mortgagee,  there  was  a 
contest  between  the  defendants,  the  puisni 
mortgagees,  as  to  their  respective  priorities. 
The  Court  held,  that  it  must,  in  the  first  in- 
stance, direct  an  inquiry.  Duberty  v.  Day,  14 
Beav.  9. 

3.  Destruction  of  cfeedk.— A  mortgagee  hav- 
hig  inadvertently  burnt  the  mortgage-deed  and 
the  documents  relating  to  the  title  to  the  mort- 
gaged estate,  some  of  which  were  originals  and 
others  attested  and  office  copies,  was  ordered, 
in  a  foreclosure  suit,  not  only  to  procure  fresh 
attested  and  office  copies,  but  to  make  com- 
pensation for  the  damage  done  to  the  estate  by 
the  destruction  of  the  detdn,  the  amount  to  be 
settled  by  the  Master  and  deducted  from  the 
mortgage-debt.  Hornby  v.  Matcham,  16  Sim. 
325. 

4.  Mines. — A  mortgagee  in  possession,  who 
had  opened  and  worked  mines  on  the  mort- 
gaged estate,  charged  with  his  receipts  but 
disallowed  his  expenses.  Thomeycrqft  v. 
Crockett,  16  Sim.  445. 

5.  Principal  and  surety.  -^  Redemption.^^ 
Tacking. — A.  mortgaged  his  freehold  and  copy- 
hold estates,  and  some  drainage  bonds,  and,  by 
the  same  deed,  his  daughters  mortgaged  their 
freehold  and  copyhold  estates  to  B.,  to  secure 
6,000/.  lent  by  B.  to  A.,  and  the  deed  declared 
that,  without  prejudice  to  any  of  the  rights  or 
remedies  of  B.,  his  heirs,  executors,  &c.,  as  be- 
tween A.,  his  heirs,  executors,  &c.,  on  the  one 
hand,  and  the  daughters,  and  their  heirs,  exe- 
cutors, &c.,  on  the  other  hand ;  A.,  bis  heirs, 
executors,  &c.,  should  be  primarily  liable  to 
the  payment  of  the  6,000l.,  and  that  bis  free«- 
hold  and  copyhold  estates  therein  comprised 
should  be  primarily  liable  to  answer  and  make 
good  the  6,000/.  Six  years  afterwards,  A. 
mortgaged  his  freehold  and  copyhold  estates 
comprised  in  the  prior  mortgage,  and  also  the 
drainage-bonds,  to  B.,  to  secure  700/.  lent  to 
him  by  B; :  Held,  that  B.  was  not  entitled  as 
against  A*^  daogbters,  to  taok  his  second 
mortgage  to  the  first,  and  that  the  daughters 
were  entitled  to  redeem  the  first  mortgage  on 
payment  of  the  6,000/.  Bowker  r.  Bull,  I  Shn. 
N.  S.,  29. 

6.  In  March,  1840,  A,,  and  B.  a  solicitor  at 
Carmarthen,  ratoed  2,600/.  by  sale  of  a  som  of 
stock  of  which  they  were  trustees,  with  the  in- 
tention of  lending  it,  on  mortgage,  to  C,  who 
resided  at  Carmarthen,  but  spent  part  of  the 
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year  in  London.  A.  enabled  B.  to  receive  the 
2,500/.  for  the  purpose  of  the  loan,  and  in- 
trusted him  with  the  conduct  of  the  transac- 
tion. Accordingly  B.  prepared  the  mortgage- 
deed  ;  and,  on  the  29th  of  May,  1840,  through 
his  London  agents  and  by  arrangement  between 
him  and  C.'s  solicitor,  procured  C.  (who  knew 
that  the  money  was  in  £.'8  hands)  to  execute 
it,  and  to  sign  a  receipt,  on  the  back  of  it,  for 
the  2,500/.  The  agents  took  the  deed  away 
with  them,  and  shortly  afterwards,  procured  A, 
to  execute  it,  and  then  sent  it  to  ti.  It  having 
been  arranged,  between  B.  and  C,  that  the 
mortgage- money  should  be  paid  into  the  Car- 
marthen Bank  to  C.'s  cnsdit,  B.  on  the  3l8t  of 
May,  paid  513/.,  and  on  the  3 1st  of  October, 
1,050/.,  accordin^tly,  in  psrt  of  the  2,500/.  In 
November  he  died  insolvent. 

He/c/,  that  as  betu  eon  A,  and  C,  A.  was  to 
be  treated  as  mortgagee  for  the  whole  2,500/. 
West  V.  Jones,  1  Sim.  N.  S.,  205. 

7.  Debt.  —  Extinguisknunt.  — Priority . — A. 
having  a  reversionary  interest  in  personalty 
which  he  had  mortgaged,  first  to  B.  and  next 
to  C.f  agreed  to  sell  it  to  D.  for  1 ,500/. ;  and  D. 
having,  at  his  request,  psid  off  B,  out  of  the 
1,500/.,  he  agreed  that,  until  the  sale  should  be 
completed,  D.  should  stand  in  the  place  of  B., 
and  have  the  full  benefit  of  her  security. 

Held,  that  B.*8  debt  was  extinguished  by  the 
payment  made  to  her  by  D, ;  and,  conse- 
quently, that  D.  was  not  entitled  to  priority 
over  C.     fVatts  v.  Symes,  \6  Sim.  640. 

8.  Tacking, — lu  1843,  A*  mortgaged  free- 
holds and  leaseholds  to  jB.,  for  afOO/.  In  1845. 
after  reciting  that  mortgage,  he  charged  the 
freeholds    and    leaseholds    with    the   further 


action  is,  that  all  expenses  are  borne  bf  the 
mortgagor. 

It  does  not  necessarily  follow  in  such  a  caae, 
because  the  mortgagor  is  the  solicitor  of  the 
mortgagee,  that,  therefore,  the  mortgagee  has 
constructive  iiotice  of  facts  connected  with 
the  title  which  are  known  to  the  mortgagor. 
Hewitt  V.  Loosemore,  9  Hare,  449* 

U.  Foreclosure  smt.-- Defect  of  partweg. — 
Claim. — A  oarty  to  a  suit  in  which  a  decree  of 
foreclosure  nas  been  made,  in  the  absence  of 
another  party  interested  in  the  estate,  whose 
interest  was  not  disclosed  on  the  pleadings,  is, 
notwithstanding  the  imperfection  of  the  eoit, 
bound  by  the  decree  of  foreclosure. 

A  party  to  a  fcireclosure  suit,  whose  interest 
is  thereby  foreclosed,  and  who  afterwards  be- 
comes entitled  to  an  interest  in  the  same  estate 
by  devise  or  otherwise,  from  another  persoo 
who  was  not  a  party  to  the  foreclosure,  may 
bring  his  bill  of  redemption. 

Relief  will  not  be  given  in  such  a  case,  on 
a  claim  for  redemption,  stating  ocly  that  the 
plaintiff  is  entitled  to  the  equity  of  redemption 
under  certain  instruments,  but  not  stating  any 
of  the  proceedings  in  the  suit  for  foiecloemr, 
or  the  grounds  on  which  the  plaintiff  seeks  to 
set  it  aside.     Hromitt  v.  Moor,  9  Hare,  374. 

12.  Stock. — RcDersionary  Interest.— '¥6fm  of 
decree.Sale. — Forec/o«ire,— A  mortgagee  of 
a  reversionary  interest  in  stock  filing  a  bill  to 
realine  his  security,  is  entitled  to  a  decree  for 
foreclosure  in  default  of  payment,  that  being 
the  ordinary  method  whereby  the  Court  ex- 
cludes the  right  of  redemption ;  and  although 
he  may,  in  some  cases,  be  entitled  to  a  decree 
for  sale,  there  is  no  rule  or  practice  of  the 


sum  of  400/.,  which  he  then  owed  B.,  and  as- 1  Court  which  compels  him  to  submit  to  such  a 
signed  other  property  to  B.,  as  a  further  secu- ,  decree.     Wayne  v.  Hanham,  9  Hare,  62. 


rxty  for  that  sum,  and  empowered  B,  to  sell  \ 
the  property  and  to  retain  the  400/.  out  of  the 
proceeds. 

Held,  that  the  property  assigned  in  1845 
was  redeemable  on  payment  of  the  400/.  only. 
Watts  V.  Symes,  16  Sim.  647. 

9.  Priority.-- Notice. — A.  agreed  to  sell  an 
estate  to  B.,  for  1,400/.,  of  which  400/.  was  to 
be  paid  on  the  execution  of  the  conveyance, 
ana  1,000/.  was  to  be  secured  on  mortgage  of 


Cases  cited  in  tb«  judgment:  SUde  v.  Rigfr*^ 
Hare,  35;  M*l>onouj?li  v.  Shrewbrid^te.  t  Ball 
&  B.  565 ;  Drew-  v.  O^Hara,  «  Ball  fie  B, 
56«,  n. 

13.  Right  to  add  premiums  of  insurance  to 
amount  of  debt. — Frivity  of  mortgagor. — A 
mortgagee  of  houses,  who  is  not  by  express 
contract  with  the  mortgagor  entitled  to  insure 
the  premises  against  fire  at  the  mortgagor's 
the 


♦u-  ^L*^  '  D  .,«M  J  .k-  Annj    ««^   j\^^     expense,  nor  to  require  the  mortgagor  so  to 
the  estate,    if,  paid  A.  the  400/.,  and  A.  con-  .  £ ;,    _    .     J*,   .«,ui«,i   ^^  „^7i  t.^   i.;. 

veyed  the  estate  to  him;  but  kept  possession  I  >"«"«^  *^^™;  >«  ^""'k!^  "l^l^tl^t  1^^^^ 
of  the  conveyance  and  of  the  title-deeSs.    Some  ^^^^^.  d^^t,  ^"^^^^^JK^^f  ^^^j»* 

^ f* Ia^  d * A  *u.  _*«*^  *^  A    the  premiums  which  he  may  pay  for  such  an 

insurance  effected  by  him  without  the  privity 


time  afterwards,  B.  mortgaged  the  estate  to  A. 
for  the  1,000^.;  but  in  the  interim  he  had, 
unknown  to  A.,  mortKa^ed  the  estate  to  C. ; 
but  C.  did  not  investigate  the  title  to  the  estate, 
or  make  any  inquiry  relative  to  the  title^eeds. 

Held,  that  A.  was  entitled  to  priority  over 
C     Worthington  v.  Morgan,  16  Sim.  547. 

10.  Mortgagor  acting  as  solicitor  for  mort- 
gagee.— Constructive  notice, — Where  a  mort- 
gagor is  himself  a  solicitor,  and  prepares  the 
mortgage  deed,  the  mortgagee  employing  no 
other  solicitor,  the  mortgagor  must  be  consi- 
dered to  be  the  agent  or  solicitor  of  the  mort- 
gagee in  the  transaction,  although  the  mort- 
gagor, acting  as  such  solicitor,  is  not  paid  by 
the  mortgagee;  for  the  nature  of  the  trans- 


of  the  mortgagor.    Dobson  v.  Land,  8  Uaie, 
216. 

14.  Trustees. — Distinction  between  the  cases 
of  mortgagees  and  trustees  in  the  ordinary 
sense.    Dobson  v.  Land,  8  Hare,  220. 

15.  Right  to  deal  for  their  oum  benefit—The 
principle  upon  which  the  Court  restrains  per- 
sons filling  a  fiduciary  character  from  having 
any  dealings  for  their  own  benefit,  does  not 
necessarily  apply  to  the  case  of  mortgagor  and 
mortgagee.    Dobson  v.  Land^  8  Hare,  221. 

{To  be  contiutwL] 
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ANNOTATIONS  ON  THE  COMMON 
LAW  PROCEDURE  ACT,  No.  V. 


PLKAJIIl^Ga  IN   OKNBRAL. 

The  changes  recommended  by  the  Com* 
mon  Law  Commissiooen  in  the  form  and 
practice  of  pleading, — changes  now  embo- 
died in  the  Act  15  &  16  Vict.  c.  76,— 4utTe 
been  the  aubject  of  much  diaparagiog  cri- 
ticism.     The  CommissioneTS  might  have 
swept  away  the  old  system  and  sabstitated 
nothing,  or  they  might  have  suggested  an 
entirely  new  and  improyed  system.     Both 
courses  have  their  advocates  amongst  those 
who  condemn  that  actually  adopt^,  which 
oontinnes  (he    ezialine   system    amended 
by  the  abolition  of  oseleas  and  inconvenient 
forms,  and  by  reetifyii^  all  proved  abuses. 
It  is  beside  our  present  pmrpose  to  in- 
Quire,  whether  the  ends  of  justice  and  the 
oignity  of  the  Saperior  Courts  would  be 
best  conaidted  by  abolishinr  written  plead- 
ings altogether,  and  substttnting  the  oral 
statements  of  parties  or  their  professional 
advocates,  pretty  much  after  the  fashion 
prevailing    in    the    County    Courts;    or 
whether,  supposing  the  expediency  of  re- 
taining written  pleading  be  conceded,  it 
would  be  desirable  that  parties  should  be 
permitted  to  make  their  statements  more  at 
^ge,  according  to  the  practice  which  ob- 
tains, with  varions  modifications,  in  nearly 
all  foreign  countries. 

It  is  enough  to  remind  our  readers,  that 
however  it  may  be  arrived  at,  it  is  essen 
tial  to  the  ends  of  justice  the  particular 
iiuuter  or  question  for  decision  should  be 
developed  before  the  decision  is  come  to, 
and  that  the  peculiar  and  distinctive  prin- 
ciple of  tlie  system  of  pleading  established 
in  the  Courts  of  Common  Law  in  England 
i8>  that  it  compels  litigant  parties,  by 
written  pleadings,  to  raise  some  disputed 
Vol.  xliv.    No.  1,285. 


question  of  law  or  fact,  upon  ivhch  both 
parties  agree  that  the  decision  of  the  tri- 
bunal referred  to  should  proceed.  Whether 
a  system  of  pleading  founded  upon  such  a 
principle  is  so  radically  defective  as  to  re- 
quire for  the  promotion  of  justice  that  it 
should  be  swept  aside,  is  not  now  the  ques- 
tion. The  Legislature  has  determined  that 
the  system  is  to  be  upheld,  and  that  its 
excrescences  are  to  be  lopped  off,  its  forms 
simplified*  and  its  subtleties  discouraged. 
The  object  of  this  paper  is  to  afibrd  our 
readers  the  means  of  judging  to  what  extent 
the  intention  of  the  Legislature  has  been 
carried  out  by  its  enactments. 

It  is  expressly  provided  (by  sect.  49), 
that  "all  statements  which  need  not  be 
proved*^  or  in  other  words,  all  superfluous 
statements,  shall  be  omitted*  As  instances 
of  the  application  of  the  rule  thus  laid 
down,  it  is  expressly  declared,  that  state- 
ments of  time,  quantity,  quality,  and  value, 
when  these  are  immaterial,  the  statement 
of  losing  and  finding  and  bailment,  of  acts 
of  trespass  vi  et  armis  and  contra  pacem, 
of  promises  in  indebitatus  counts,  and 
mutual  promises  to  perform  agreements, 
and  "  all  statements  of  a  like  kind,"  are  to 
be  omitted.  The  effect  of  this  enactment 
in  shortening  as  well  as  simplifying  plead- 
ings, may  be  conceived  by  those  who  are 
intimately  acquainted  with  the  language  of 
pleading,  and  will  be  fairly  illustrated  by 
selecting  any  ordinary  form  from  Chitty's 
Pleading,  and  comparing  it  with  the  ex- 
ample of  pleading  contained  in  Schedule  B. 
of  the  new  Act,  and  prescribed  to  be  used 
in  a  corresponding  case.^ 

The  scandal  brought  upon  the  adminis- 
tration of  justice  by  the  defeat  of  just  claims, 
by  reason  of  mere  defects  inform,  is  sought 


^  See  the  Forms  of  Pleadingt,  ante,  pp.  457 
et  seq. 
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to  be  prevented  by  proyidttng,  that  ''no 
pleading  shall  be  deemed  insufficient  fori 
any  defect  which  could  heretofore  only  be 
objected  to  by  special  demurrer;'*  whilst 
the  sufficiency  of  the  pleading  is  intended 
to  be  secured  by  allowing  either  party  to 
demur  to  his  adversary's  pleading,  on  the 
ground  that  such  pleading  does  not  disclose 
a  "  sufficient  ground  of  action,  defence,  or 
reply,"  as  the  case  may  be.  When  issue 
is  joined  on  such  a  demurrer,  the  Court  is 
to  give  judgment  according  to  the  right  of 
the  matter  in  law  without  regard  to  form. 
Whilst  special  demurrers  and  the  subtleties 
upon  which  they  frequently  proceeded  are 
got  rid  of,  the  integrity  of  pleadings  is  to 
be  preserved,  by  allowing  demurrers  upon 
matters  of  substance,  by  which  questions  of 
the  greatest  difficulty  and  importance  may 
frequently  be  decided  in  the  speediest  and 
least  expensive  mode. 

It  was  apprehended  that  the  license  as  to 
the  form  of  pleading  consequent  upon  the 
abolition  of  special  demurrers,  may  lead  to 
the  practice  of  framing  pleadings,  so  as  to 
*' prejudice,  embarrass,  or  delay  the  fair 
trial  of  an  action,"  to  prevent  which  it 
is  enacted  (sect.  52),  that  such  pleadings 
may  be  struck  out,  or  amended,  by  the 
Court  or  a  Judge,  upon  such  terms  as  to 
costs,  &c.,  as  the  Court  or  Judge  shall 
see  fit. 

The  troublesome  and  costly  proceeding 
of  a  rule  at  every  stage  of  the  pleading  is 
abolished,  and  a  notice  is  to  be  substituted 
requiring  the  opposite  party  to  declare, 
reply,  rejoin,  or  as  the  case  may  be,  within 
four  clays,  and  such  notice  may  be  delivered 
separately  or  indorsed  on  any  pleading. 

Declarations  and  other  pleadings  are  not 
only  to  be  entitled  of  the  proper  Court  and 
of  the  day  of  the  month  and  year  when 
pleaded,  but  are  also  to  I)e  entered  on  the 
record  made  up  for  trial  and  on  the  judg- 
ment roll,  under  the  real  date.  The  dila- 
tory, and  in  many  instances  superfluous, 
statement  required  by  the  rule  of  pleading, 
and  known  as  the  profert  of  written  instru- 
ments, is  now  declared  to  be  unnecessary, 
and  if  introdnccd,  is  not  to  entitle  the 
opposite  party  to  oyer,  but  a  party  answer- 
ing a  pleading  in  whicli  a  document  is  refer- 
red to,  is  to  be  at  liberty  to  set  out  any  part 
of  such  document  that  he  deems  material 
as  a  part  of  his  pleading.  Pleadings  are  to 
be  further  shortened  by  averring  perform- 
once  of  conditions  precedent  generally y  and 
not  in  detail ;  and  the  opposite  party  who 
relies  upon  the  non>performance  is  to  spe- 
cify in  hit  pleading  the  condition  or  con- 


ditions the  performance  of  which  he  designs 
to  contest. 

The  time  of  declaring  is  limited  to  one 
year  after  the  writ  of  summons  is  return- 
able, and  the  commencement  and  conclusion 
of  the  declaration  is  to  be  in  a  simple  form 
specified  by  the  Act  (sect.  59,  p.  396),  and 
varied  according  to  the  drcnmstances,  when 
the  plaintiff  declares  after  the  defendant  has 
pleaded  in  abatement  the  non-joinder  of  tn 
added  defendant.  In  actions  of  libel  and 
slander,  the  prefatory  averment,  showing 
how  the  words  or  matter  were  used  in  a 
defamatory  sense,  may  be  omitted,  but  the 
plaintiff  may  specify  the  defamatory  sense, 
in  which  he  complains  the  words  were  used, 
which  may  be  put  in  issue  by  the  denial  of 
the  alleged  slander,  and  if  the  words  or 
matter  set  forth  show  a  cause  of  action,  the 
declaration  will  be  sufficient.  (See  sect.  61, 
p.  396. 

As  to  pleas  and  subsequent  pleadings, 
where  the  defendant  is  within  the  jurisdic- 
tion, the  time  for  pleading,  unless  extended 
by  an  order,  is  to  be  eight  days,  and  notice 
to  plead  may  be  indorsed  upon  the  declara- 
tion, or  delivered  separately.  No  rule  to 
plead,  or  demand  of  plea,  is  necessary.  JSr- 
press  colour  and  special  traverses  are  also 
declared  to  be  unnecessary,  whilst  it  is  ex- 
pressly enacted,  that  the  allegation  of  ac' 
tionem  non  or  actionem  ulterius  non,  or  any 
prayer  of  judgment,  shall  be  unnecessaiy  as 
well  as  the  allegation  of  precludi  non  iu  a 
replication.  Forms  for  the  commencement 
and  conclusion  of  pleas,  whether  nleaded 
singly  or  with  other  pleas,  and  whether  ad- 
dressed to  a  part  or  the  whole  of  the  de- 
claration, arc  given  in  the  body  of  the  Act 
(sect.  67,  p.  396),  and  are  sufficiently  brief 
and  simple.  The  mode  of  pleading  de- 
fences, arising  afler  action,  and  puis  darrein 
continuance,  are  specially  provided  for  by 
sections  68  and  69. 

Payment  of  money  into  Court  by  way  of 
compensation  or  amends,  is  to  be  allowed 
iu  all  actions,  except  assault  and  batteit, 
false  imprisonment,  libel,  slander,  malicious 
arrest  or  prosecution,  crim.  con.,  and  se- 
duction;.   and  when  money  is  paid  into 
Court,  the  defendant  may  plead,  in  the 
form  prescribed  by  sect.  71,  that  the  sum 
so  paid  is  sufficient  to  satisfy  the  plaintiff*^ 
claim  in  respect  of  the  matter  pleaded  to ; 
and  no  rule  or  order  to  pay  money  into 
Court  is  to  be  necessary,  except  in  the  case 
of  several  defendants.'   The  plaintiff  may 
either  accept  the  sum  paid  into  Court  and 
tax  his  costs  of  suit,  or  may  reply  that  the 
sum  paid  is  not  enough  to  satisfy  bis  claimt 
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and  upon  this  issue  being  found  against 
him,  the  defendant  is  to  be  entitled  to  the 
costs  of  suit.  Pleas  good  in  substance  are 
not  to  be  objectionable  on  the  ground  that 
the  declaration  is  treated  by  them  as  framed 
in  contract  or  in  tort.  Payment,  set-off, 
and  other  pleadings  capable  of  being  con- 
strued distributirely,  are  to  be  taken  dis- 
tributively,  and  the  issues  disposed  of 
accordingly.  By  sects.  76,  77,  and  78,  the 
whole,  or  a  material  part,  of  a  declaration, 
plea,  replication,  or  subsequent  pleading, 
may  he  iraversed,  a  license  the  expediency 
of  which  is  much  questioned;  or  either 
party  may  plead  that  he  joins  issue  upon 
the  last  preceding  pleading  (sect.  79). 
Either  party  is  also  to  be  permitted,  by 
leave  of  the  Court  or  a  Judge,  to  plead  and 
demur  to  the  same  pleading,  but  the  Court 
or  Judge,  before  grantbg  such  leave,  may 
require  an  affidavit  and  may  direct, which 
issue  shall  be  first  disposed  of  (sect.  80). 

No  rule  of  Court  to  plead  several  matters 
is  necessary  when  a  Judge's  order  is  ob* 
tained  for  that  purpose,  and  the  Court  or  a 
Judge  IS  empowered  to  authorise  the  plaintiff 
or  defendant  to  plead  in  answer  to  his  ad- 
Tcrsary's  pleading  "as  many  several  matters 
as  he  shall  think  necessary  "  to  sustain  his 
action  or  defence.  Objections  to  the  plead- 
ing of  several  pleas,  replications^  &c,,  on 
the  ground  that  they  are  founded  on  the 
same  ground  of  answer  or  defence,  are  to  be 
heard  upon  the  summons  to  plead  several 
matters  (see  sect.  83). 

Certain  pleas  of  ordinary  occurrence  and 
specified  in  sect.  84  (ante,  p.  398),  are  per- 
mitted to  be  pleaded  together  as  of  course, 
without  leave  of  the  Court  or  a  Judge,  but, 
except  in  the  cases  so  provided  for,  a  party 
pleading  several  matters  without  leave, 
subjects  himtslf  to  have  judgment  signed 
against  him ;  but  such  judgment  may  be 
set  aside  upon  terms.  The  signature  of 
counsel  is  properly  dispensed  with  to  all 
pleadings  (sect.  85).  * 

One  new  assignment  only  is  to  be  allowed 
to  any  number  of  pleas  to  the  same  cause  of 
action,  and  it  must  state  that  the  plaintiff 
proceeds  for  causes  different  from  those  the 
pleas  profess  to  justify,  or  for  an  excess  be- 
yond what  the  pleas  justify,  or  both,  and  no 
plea  already  pleaded  is  to  be  again  pleaded 
to  a  new  assignment,  except  a  plea  of  denial, 
unless  the  Court  or  a  Judge  is  satisfied  that 
the  repetition  of  such  plea  is  essential  to  a 
trial  on  the  merits  (s.  88). 

In  conformity  with  the  existing  practice 
iipon  general  demurrers,  in  the  margin  of 
t£e  demurrer  some  substantial  matter  of 


law  intended  to  be  argued  shall  be  stated, 
and  the  absence  of  such  a  statement,  or  a 
frivolous  statement,  will  subject  the  party 
demurring  to  judgment  as  ibr  want  of  a 
plea  upon  application  to  the  Court  or  a 
Judge ; — the  manifest  intention  being  to 
discourage,  and  indeed  prohibit,  demurrers 
upon  matters  of  a  formal  or  technical 
nature,  and  to  afford  facilities,  by  the  in- 
strumentality of  that  course  of  procedure, 
for  the  judicial  decision  of  questions  of  law. 

As  already  intimated,  examples  of  the 
forms  of  pleading  required  in  cases  of  com- 
mon occurrence  are  furnished  in  a  schedule 
to  the  Act  (see  pp.  458  and  459),  but 
it  is  expressly  declared,  that  it  shall  not  be 
irregular  to  depart  from  the  letter  of  such 
forms,  so  long  as  the  substance  is  expressed 
without  prolixity. 

Such  are  the  enactments  by  which  the 
Legislature  has  endeavoured  —  whilst  re- 
taining the  fundamental  and  distinctive 
character  of  the  ancient  system  of  pleading 
— tb  adapt  it  to  modem  exigencies,  and  at 
the  same  time  to  guard  against  prolixity 
and  delay,  and  destroy  the  influence  of  those 
subtleties^  which  have  too  often  shackled 
the  judgment  of  the  Bench  and  shocked 
the  common  sense  of  the  community. 

The  general  provisions  of  the  Act  come 
into  operation  after  this  day,  so  that  the 
sufficiency  of  the  amendments  in  pleading, 
as  well  as  practice,  will  soon  be  tried  by 
the  unerring  test  of  experience.  The  failure 
or  success  of  the  measure  must  depend,  in 
a  considerable  degree  upon  the  spirit  in 
which  it  is  administered  by  the  Judges  and 
adopted  by  the  Profession.  At  the  hands 
of  the  latter,  the  experiment  is  entitled  to, 
and,  we  venture  to  predict,  will  obtain  a 
fair  trial. 


NEW  STATUTES  EFFECTING  ALTE- 
llATIONS  IN  THE  LAW. 

NISI   PRIUS   OFFICERS. 

15  &  16  Vict.  c.  73. 

Marshaland  Clerk  at  Nisi  Prius  in  the 
Court  of  Queen's  Bench  and  Marshals  in 
the  Courts  of  Common  Pleas  and  Exche- 
quer abolished,  from  and  after  the  24th 
October,  and  their  duties  to  be  performed 
by  the  Associates  respectively ;  s.  1. 

Reoords,  &c.,  to  be  transferred  to  Asso- 
ciates ;  8.  2. 

The  Chief  Justices  or  the  Chief  Baron  of 
the  said  Courts  respectively  to  appoint 
future  Associates ;  s.  3. 

Clerks,  not  exceeding  two,  to  be  ap- 
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pointed  by  the  Associates,  sabject  to  ap- 
proval of  the  Chief  Justices  or  Chief  Baron 
of  the  said  Courts  respectively ;  s,  4. 

Offices  to  be  provided  for  the  Associates 
in  the  offices  of  the  Courts,  or  their  vi- 
cinity ;  s.  5. 

In  case  of  sickness  or  other  reasonable 
cause,  the  duties  of  the  Associates  may  be 
performed  by  deputy  ;  s.  6. 

Power  to  Treasury  to  fix  salaries  of 
Judges  Marshals ;  s.  7. 

Clerks  to  be  appointed  by  the  Judges ; 
8.  8. 

Present  officers  re-appointed  to  hold  their 
offices  during  good  behaviour ;  s.  9. 

Treasury  to  cause  Table  of  Fees  to  be 
prepared,  and  submitted  to  Judges  for  ap- 
proval; s.  10. 

Officers  and  clerks  not  to  act  as  barris- 
ters, attorneys,  or  agents ;  s.  1 L 

Treasury  to  fix  salaries  of  officers  and 
derks.     Powet  to  raise  salaries ;  &•  12. 

Salaries,  how  charged;  s.  13. 

Officers  to  render  accounts  of  fees  re- 
ceived to  the  Treasury ;   s.  1 4. 

Allowance  to  officers  on  their  retirement 
from  office  ;  4  &  5  Wm.  4,  c.  24  ;  (s.  15.) 

Ushers  and  subordinate  officers,  and 
their  deputies,  to  render  accounts  of  fees  to 
Treasury;  s.  16. 

Fees  of  such  subordinate  officers  may  be 
abolished ;  s.  17. 

The  number  of  subordinate  officers  to  be 
fixed  by  Treasury,  with  the  sanction  of  the 
Chief  Justices  and  Chief  Baron  ;  s.  18. 

Subordinate  officers  to  be  appointed  by 
the  Chief  Justices  and  Chief  Baron  respec- 
tively; 8.  19. 

Power  to  increase  or  reduce  the  number 
of  such  subordinate  officers  ;  s.  20. 

Salaries  of  subordinate  officers  to  be 
fixed  by  Treasury,  with  sanction  of  the 
Chief  Justices  and  Chief  Baron,  and  to  be 
paid  out  of  Consolidated  Fund ;  s.  21. 

Compensation  to  hereditary  Chief  Pro- 
clamator  and  hereditary  Chief  Usher ;  s.  22. 

Compensation  to  officers  appointed  by 
hereditary  Chief  Proclamator  or  hereditary 
Chief  Usher,  and  to  subordinate  officers ; 
s.  23. 

Not  to  affect  existing  Messengers  of  Ex- 
chequer; s.  24. 

Appointments  to  be  made  without  pecu- 
niary consideration ;  s.  25. 

Officers  and  clerks  not  to  receive  gra- 
tuities on  pain  of  dismissal ;  s.  26. 

No  compensation  to  be  allowed  for  loss 
of  right  of  appointment ;  s.  27. 

Certain  fees  on  Circuit  abolished  ;  s.  28. 

Account  to  be  laid  before  Parliament; 
s.  29. 


Duties  to  be  performed  in  person ;  s.  30. 

Fees  of  Marshal's  men  and  Judge's  bailiff 
abolished ;  s.  31. 

As  to  performance  of  duties  of  bereditarj 
Chief  Usher  and  Messenger  of  the  Court  of 
Exchequer ;  s.  32. 

Tlic  following  are  the  sections  of  the 
Act:— 

An  Act  to  make  Provision  for  a  permanent 
Establishment  of  Officers  to  perform  the 
Duties  at  Nisi  Prius,  in  the  Superior  Courts 
of  Common  Law,  and  for  the  Payment  of 
such  Officers  and  of  the  Judges'  Clerks  by 
Salaries,  and  to  abolish  certain  Offices  in 
those  Courts.  {30th  June,  1852.] 

Whereas  the  officers  in  the  Superior  Coorts 
of  Common  Law  who  perform  the  duties  at 
Niei  Prius  hold  their  offices  and  appointments 
durinii^  pleasure,  and  such  Officers  and  the 
Clerks  at  the  Judges'  Chambers  are  remune- 
rated by  fees  received  by  them  from  the  suitors, 
and  it  is  expedient  to  provide  a  permanent  esta- 
blishment of  such  officers,  and  that  they  and 
the  said  clerks  be  paid  by  salaries,  and  that  the 
fees  now  payable  by  the  suitors  be  diminished: 
Be  it  enacted,  as  follows : — 

1.  From  and  after  the  24th  day  of  October 
after  the  passing  of  this  Act  the  offices  of  Mar- 
shal and  Clerk  at  Nisi  Prius  in  the  Court  of 
Queen's  Bench,  and  Marshal  in  the  Conits  of 
Common  Pleas  and  Exchequer,  shall  be  sad 
the  same  are  hereby  abolished;  and  all  act^ 
duties,  and  services  now  and  heretofore  dons^ 
performed,  and  rendered  by  such  Marshals 
and  Clerk  at  Nisi  Prius  respectively  shall  be 
done,  performed,  and  rendered  by  the  Asso- 
ciates in  the  Courts  of  Queen's  Bench,  Cooi^ 
mon  Pleas,  and  Exchequer,  who  shall  also 
continue  to  perform  all  acts,  duties,  and  ser- 
vices now  done,  performed,  and  rendered  by 
them  in  respect  of  the  several  offices  now  hda 
by  them  respectively;  and  such  acta,  duties, 
and  services,  when  so  done,  performed,  and 
rendered  by  the  said  Aerociates,  or  their  suc- 
cessors, or  any  of  them,  shall  be  good  and 
valid  in  law  to  all  intents  and  purposes ;  and 
all  lawful  powers  and  authorities  now  and 
heretofore  vested  in  or  exercised  by  the  Mar- 
shal and  Clerk  at  Nisi  Prius  in  the  Court  of 
Queen's  Bench,  and  the  Marshals  in  the 
Courts  of  Common  Pleas  and  Exchequer,  by 
virtue  or  in  right  of  their  respective  offices, 
shall  be  vested  in  and  exercised  bv  the  said 
Associates  in  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  respectively. 

2.  All  the  records,  book*,  papers,  and  docu- 
ments, of  and  concerning  the  duties  and  busi- 
ness of  the  several  offices  of  the  Courts  of 
Queen  s  Bench,  Common  Pleas,  and  Exche- 
quer, so  abolished  as  aforesaid,  shall,  on  or 
before  the  24th  day  of  October,  1852,  be  de- 
livered by  the  several  officers  of  the  said  Courts 
respectively  now  having  the  custody  of  the 
same,  into  the  custody  and  possession  of  the 
Associates  in  the  Courts  of  Queen's  Bench 
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Common  Pleas,  and  Exchequer  respectiTely,  I  absence,  shall  be  stated  in  such  order ;  and 


to  be  b]r  them  kept  and  'preserved;  and 
searches  may  be  made,  and  copies  or  extracts 
of  and  from  the  said  records,  books,  papers, 
and  documents  shall  and  may  be  had  and 
takan.  at  such  times  and  in  such  manner  as 
hath  been  the  accustomed  practice  in  the  se- 
veral offices  hereby  abolished ;  and  the  officers, 
whose  offices  are  hereby  abolished,  shall  and 
thev  are  hereby  required,  on  or  before  the  said 
24tk  day  of  October,  1852,  to  pay  over  to  the 
Aaaociates  of  the  said  Courts  respectively  all 
and  every  torn  and  sums  of  money,  if  any, 
which  shall  have  been  paid  into  and  shall  be 
in  their  hands  by  virtue  of  their  said  respec- 
tive offices,  and  to  render  an  accurate  account 
thereof  to  the  said  Aaeociatee  of  the  said 
Courts  respectively. 

3.  When  and  so  often  as  any  vacancy  shall 
ocenr  in  any  of  the  said  offices  of  Associate  in 
either  of  the  said  Courts  respectively,  by  death, 
reaiffnation,  or  otherwise,  it  shall  and  mav  be 
lawnil  for  the  Lord  Chief  Justice  or  Lord  Chief 
Baron  of  the  Court  in  which  such  vacancv 
shall  occur  to  nominate  and  appoint  some  nt 
and  proper  person  to  fill  such  vacant  office. 

4.  The  Associates  in  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  and 
their  successors,  shall  and  may,  in  and  for  the 
discharge  of  the  duties  of  their  respective 
offices,  have  not  exceedinpr  two  clerks,  as  the 
Lofd  Chief  Justice  or  the  Lord  Chief  Baron  of 
the  Court  for  the  time  being  to  which  such 
Aseoeiates  respectivelv  belong  shall  determine 
to  be  necessary  and  proper;  and  dl  such 
clerks  shall  and  may  be  appointed  by  the  As- 

'      I  of  the  said  Courts  respectively  for  the 


such  deputy  may,  if  occasion  require  it,  be- 
changed  by  the  Lord  Chief  Justice  or  Lord 
Chief  Baron ;  and  every  deputy  so  appointed 
shall  be  paid  by  the  principal  for  whom  he 
shall  act  such  remuneration  for  his  services  as 
the  said  Lord  Chief  Justice  or  Lord  Chief 
Baron  shdl  direct  in  such  order,  not  being  in 
any  case  less  than  one-third  of  the  amount 
fixed  and  settled  by  this  Act  as  the  salary  of 
such  principal  officer. 

7.  A  fixed  sum,  to  be  settled  for  the  several 
Circuits  respectively  by  the  said  Commis- 
sioners of  her  Majesty's  Treasurv,  by  and 
with  the  sanction  of  the  said  Lord  Chief 
Justices  and  Lord  Chief  Baron,  shall  be  here- 
after paid  by  way  of  salary  to  each  of  the  Judges 
Marsnals  on  each  Spring  and  Summer  Circuit, 
and  to  the  Marshal  of  the  Senior  Judge  on 
Uie  Winter  Circuit,  and  on  a  special  Commis- 
sion, for  his  services  thereon ;  such  sum  to  be 
paid  to  the  Marshal  upon  notice  in  writing 
Deing  given  by  the  Judge,  by  whom  such 
Marshal  is  appointed,  of  the  name  and  address 
of  the  person  whom  he  has  appointed  to  be  his 
Marshal,  and  of  the  Circuit  which  such  Judge 
has  chosen,  or  the  Commission  to  which  he 
has  been  appointed,  to  the  Lords  Cominis- 
sinners  of  her  Majesty's  Treasury  for  the  time 
being,  who  shall,  upon  the  receipt  of  such 
notice,  pay  the  sum  so  fixed  on  as  aforesaid 
for  such  Circuit  or  Commission  to  the  person 
therein  mentioned  as  having  been  appointed  to 
be  MarshaL 

8.  It  shall  be  lawful  for  the  Lord  Chief 
Justices  and  Lord  Chief  Baron  each  to  ap- 

, ^    _  point  three  clerks,  one  of  whom  is  to  act  as 

time  being,  with  the  sanction  and  approval  of  |  crier  on  the  Circuit,  and  in  London  and  Mid- 
the  Lord  Chief  Justice  or  Lord  Chief  Baron  of  I  dlesex,  and  for  the  other  Justices  and  Barons 
the  Court  to  which  such  Associate  shall  be- 1  each  to  appoint  two  clerks,  one  of  whom  is  to 


long;  and  such  clerks  as  are  appointed  shall 
hold  their  offices  during  pleasure. 

5.  Convenient  offices  shall  be  provided  by 
the  Commissioners  of  her  Majesty's  Treasury 
for  the  transaction  of  the  business  of  the  office 


act  as  crier  on  the  Circuit ;  and  such  clerks 
shall  perform  all  the  duties  heretofore  per- 
formea  by  the  Judges'  clerks ;  and  shall  hold 
their  offices  during  the  i)lea8ure  of  the  Judges 
by  whom  they  are  appointed,  or  if  continued 


of  Associate  in  the  Courts  of  Queen's  Bench,  by  their  successors  during  the  pleasure  of  such 
Common  Pleas,  and  Exchequer,  in  the  offices 


of  the  sttd  respective  Courts,  or  their  imme- 
diate vicinity ;  and  the  places  for  such  offices 
shall  be  fixed  by  the  Lord  Chief  Justice,  or 
Lord  Chief  Baron  of  l9ie  said  Courts  respec- 
tively, as  soon  as  possible  after  ^e  passing  of 
this  Act,  and  may  be  changed  by  them  from 
time  to  time  as  occasion  may  require. 

6.  If  the  said  associates,  or  any  or  either  of 
them,  shall,  from,  mckness  or  otner  unavoid- 
able cause,  have  occasion  to  be  absent  from 
the  businese  of  their  or  his  office  for  a  longer 
period  than  two  months  at  any  one  time,  then 
and  in  eveiy  such  case  it  shall  and  mav  be 
lawftd  for  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  for  tftie  time  being  of  the  Court  to 
which  such  officer  shall  belong  to  give  leave 
of  abaence  by  his  order  in  writing  to  such 
officer,  and,  if  tiecessary,  to  appoint  a  deputy 
in  hie  place  during  such  time  as  shall  be  ex- 
presaea  in  such  order ;  and  the  name  of  such 
depiKy,  and  also  the  cause  and  time  of  such 


successors. 

9.  And  whereas  it  is  expedient  that  the  se- 
veral officers  of  the  said  superior  Courts,  set 
forth  and  described  in  Schedule  (A.)  to  this 
Act  annexed,  who  now  hold  their  offices  and 
appointments  during  pleasure,  should  be  re- 
appointed, and  shoula  hold  such  offices  and 
appointments  during  good  behaviour:  Be  it 
enacted.  That  the  persons  now  holding  the 
offices  and  appointments  in  the  said  Schedule 
(A.)  as  such  officers,  shall  be  and  the  same  are 
hereby  appointed  and  declared  to  be  such 
officers  in  the  said  Superior  Courts,  and  they 
and  their  successors  shall  respectively  hold 
such  offices  and  appointments  during  good 
behaviour. 

10.  And  whereas  it  is  expedient  that  a  new 
table  or  tables  of  fees  proper  to  be  taken  in  the 
said  Superior  Courts,  and  their  several  offices, 
and  at  the  Judges'  Chambers,  and  by  the 
Clerks  of  Assise  acting  as  Associates  on  the 
Circuits  should  be  prepared  with  reference  to 
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the  various  changes  and  alterations  which  have 
been  or  may  be  made  in  the  process,  practice, 
and  proceeaings  of  those  Courts,  and  to  the 
diminution  of  expense,  where  practicable,  to 
the  suitors :  Be  it  enacted.  That  it  shall  and 
may  be  lawful  for  the  Commissioners  of  her 
Majesty's  Treasury,  and  they  are  hereby  re- 
quired, forthwith  to  prepare  or  cause  to  be 
prepared  a  table  or  tables  of  fees,  specifying 
what  fees  are  proper  to  be  demanded  and 
taken  in  the  said  Courts  and  offices,  at  the 
Judges'  Chambers,  and  on  the  Circuits,  and 
what  fees  should  be  abolished ;  and  such  table 
or  tables  shall  be  laid  for  approval  before  the 
Judges  of  the  said  Courts;  and  the  said 
Judges  or  any  six  or  more  of  them,  of  whom 
the  Lord  Chief  Justices  and  Lord  Chief  Baron 
shall  be  three,  are  hereby  empowered  and  re- 
quired, as  soon  as  conveniently  may  be,  to 
revise  and  settle  the  said  table  or  tables  of 
fees  so  prepared  as  aforesaid,  and  from  time  to 
time  to  add  to,  or  reduce,  alter,  or  amend  the 
same,  as  they  may  deem  necessary  and  proper, 
and  the  said  table  or  tables  of  fees  so  revised 
and  corrected  as  aforesaid  from  time  to  time  to 
allow  and  sanction,  by  affixing  their  signatures 
respectively  thereto,  and  to  establish  the  same 
in  and  for  the  said  Courts ;  and  the  said  Com- 
missioners  of  her  Majesty's  Treasury  are  re- 
quired, so  soon  and  so  often  as  each  table  or 
tables  of  fees  have  been  sanctioned  and  al- 
lowed by  the  Judges,  to  cause  the  same  to  be 
inserted  and  pubhshed  in  the  London  Gazette^ 
and  from  ana  after  such  publication  no  other 
fees  than  those  sanctioned  and  allowed  as 
aforesaid  shall  on  any  pretence  whatever  be 
demanded  or  taken  by  any  officer  or  clerk  of 
the  said  Courts  in  respect  of  any  duty  or 
service  to  which  such  table  or  tables  of  fees 
may  relate ;  provided  that  until  the  publication 
of  such  table  or  tables  of  fees  under  the  autho- 
rity aforesaid,  the  fees  now  lawfidlv  taken  by 
the  said  officers  and  clerks  shall  and  may  con- 
tinue to  be  taken. 

11.  No  person  holding  the  office  of  Asso- 
ciate in  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  or  the  appointment  of 
Judges'  clerk,  or  of  clerk  in  any  of  the  offices 
of  the  Superior  Courts,  shall,  either  directly  or 
indirectly,  act  as  a  barrister,  attorney,  or  so- 
licitor, or  as  agent  of  any  attorney  or  soUcitor, 
in  any  Court  of  Law  or  Equity  m  the  United 
Kingdom,  either  separately  or  in  partnership 
with  any  other,  dunng  such  time  as  he  shall 
hold  such  office  of  Associate,  or  act  as  such 
clerk :  Provided  always,  that  nothing  in  this 
Act  contained  shall  operate  to  prevent  any 
attorney  or  solicitor,  or  agent  of  any  attorney 
or  solicitor,  now  practising  in  any  Court  of 
Law  or  Equity,  and  now  holding  any  office  or 
appointment  mentioned  in  this  Act,  from  con- 
tinuing to  practise  as  such  attorney,  solicitor, 
or  agent,  notwithstanding  this  Act 

12.  It  shall  and  mav  be  lawful  for  the  said 
Commissioners  of  her  Majesty's  Treasury,  and 
they  are  hereby  authorised  and  required,  by 
and  with  the  sanction  of  the  Lord  Chief 
Justices  and  the  Lord  Chief  Baron,  to  fix  and 


appoint  an  annual  sum  bv  way  of  salary  to  the 
several  officers  and  clerks  whose  offices  and 
appointments  are  respectively  set  forth  and  de- 
scribed in  the  Schedule  (B.)  to  this  Act  an- 
nexed, which  salaries  they  shall  be  entitled  to 
receive  in  lieu  of  all  fees  and  emoluments  now 
received  bv  such  officers  and  clerks  respec- 
tively ;  ana  the  said  Commissioners,  with  such 
sanction  as  aforesaid,  shall  have  power,  on 
each  vacancy,  in  any  such  office  or  appoint- 
ment, to  revise  the  salary  attached  thereto,  and 
to  fix  another  salary  in  lieu  thereof,  haiving 
regard  to  the  nature,  duties,  and  responsibility 
of  such  office  or  appointment ;  and  such  sau- 
ries, together  with  the  necessary  expenses  of 
the  respective  offices,  shdl  be  payable  and  paid 


by  equal  quarterly  payments  on  the  3 1  st  day 
of  March,  the  30th  day  of  June,  the  30th  day 
of  September,  and  the  31st  day  of  December 
in  every  year,  together  with  a  proportional  part 
of  such  annual  sum  for  the  time  which  at  the 
decease  of  the  person  entitled  thereto  shall 
have  elapsed  since  the  last  payment  thereof: 
Providea  always,  that  if  any  of  the  officen  or 
clerks  appointed  or  to  be  appointed  under  the 
provisions  of  this  Act  shall  be  entitled  to 
and  in  the  receipt  of  compensation  allowance 
awarded  to  tiiem  under  any  Act  or  Acts  of 
Parliament  regulating  or  relating  to  their  re- 
spective offices  or  appointments,  which  shall 
exceed  the  amount  of  salary  fixed  and  deter- 
mined as  aforesaid,  such  officers  and  cleriis  re- 
spectively shall  be  entitled  to  and  shall  receive 
the  full  amount  of  such  compensation  allow- 
ance by  way  of  salary  so  long  as  they  shall 
respectively  hold  their  offices  or  sitnationa; 
ana  in  cases  wherein  such  compensation  al- 
lowance shall  be  less  than  the  amount  of 
salary  so  fixed  and  determined  as  aforesaid, 
the  same  shall  merge  and  be  considered  aa 
part  of  and  included  in  the  said  salary. 

13.  llie  salaries  and  compensation  allow- 
ances by  way  of  salary  hereinbefore  aranted 
to  the  several  officers  and  clerks  of  ue  said 
Courts  respectively,  and  also  the  salaries  and 
compensation  allowances  by  way  of  salary,  if 
any,  which  shall  and  may  be  granted  to  the 
several  officers  and  clerks  under  the  provisions 
of  this  and  any  other  Act  or  Acts  of  Parlia- 
ment regulating  or  relating  to  the  same,  to- 
gether with  the  necessary  and  unavoidable  ex- 
penses of  the  said  offices  respectively,  shall  be 
paid  and  payable  out  of  and  be  dunrged  and 
chargeable  upon  the  fees  received  by  the  said 
officers  and  clerks  in  the  said  Courts  respec- 
tively ;  and  the  surplus  of  such  fees  arising  in 
each  of  the  said  Courts,  after  the  payment  of 
the  said  salaries  and  expenses^  shall  be  paid 
into  the  receipt  of  the  Excbeauer  to  the  credit 
of  the  Consolidated  Fund  of  toe  United  King- 
dom of  Great  Britain  and  Ireland,  at  audi 
times  and  in  such  manner  as  the  Gonunia- 
sioners  of  her  Majesty's  Treasory  for  the  time 
being  shall  think  proper  to  direct  ^  and  in  the 
event  of  the  fees  so  received  by  the  said  officers 
and  clerks  respectively  of  taj  of  the  said 
Courts  being  at  any  time  insofficieBt  to  defray 
the  said  salaries  and  oompensationsy  if  any. 
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and  other  necessary  expenses,  it  shall  he  law- 
ful for  the  said  Commissioners  of  her  Majesty's 
Treasury,  and  they  are  hereby  authorised  and 
required,  to  direct  the  amount  of  such  defi- 
ciency to  be  charged  upon  and  paid  out  of  the 
said  Consolidated  Fund. 

14.  The  said  officers  and  clerks,  mentioned 
and  described  in  Schedule  (C.)  to  this  Act  an- 
nexed, shall  respectively  cause  all  fees  received 
by  them,  and  all  disbursements  made  thereout 
for  salaries  and' other  necessary  expenses,  to  be 
duly  and  regularly  entered  m  one  or  more 
books,  to  be  kept  for  that  purpose  in  their 
offices,  distingaishing  the  fees  received  under 
their  several  heads,  and  also  the  particulars 
and  amount  of  every  disbursement;  and  shall 
quarterly,  within  one  month  after  the  3l8t  day 
of  March,  the  30th  day  of  June,  the  30th  day 
of  September,  and  the  3 1st  day  of  December 
in  every  year,  render  a  true  and  faithful  account 
In  writing,  to  the  Commissioners  of  her  Ma- 
jesty's Treasury  for  the  time  being  of  all 
such  fees  and  disbursements,  in  snch  form  of 
account,  and  with  such  particulars  of  receipt 
or  otherwise,  and  accompanied  by  such  vouch- 
ers, as  the  said  Commissioners  of  her  Majesty's 
Treasury  shall  from  time  to  time  think  proper 
to  require  and  direct ;  and  if  upon  examination 
of  any  such  account  it  shall  appear  to  the  said 
Commissioners  of  her  Majesty's  Treasury  that 
any  fees  have  not  been  duly  accounted  for,  or 
that  any  unreasonable  or  improper  charge  or 
deduction  has  been  made  in  such  account,  it 
shall  be  lawful  for  the  said  Commissioners  of 
her  Majesty's  Treasury  finally  to  settle  and  ad- 
just the  same  in  sucn  way  as  they  may  think 
reasonable  and  proper,  and  the  said  officers 
and  clerks  of  the  said  Courts  by  whom  such 
accounts  shall  have  been  rendered  shall  and 
they  are  hereby  required  to  alter  and  amend 
the  said  account  accordingly :  Provided  always, 
that  the  officers  and  clerks  of  the  said  Courts 
respectively  shall  submit  their  books  of  account 
to  the  inspection  of  the  said  Commissioners  of 
her  MajestjT^s  Treasury,  or  any  person  or  per- 
sons whom  they  may  employ  for  that  purpose, 
whenever  the  said  officers  and  clerks  shall  be 
required  so  to  do. 

1 5.  Every  person  appointed  or  to  be  appointed 
under  the  provisions  of  this  Act  as  an  officer 
of  the  said  Courts  respectively,  who  shall  here- 
after resign  his  office  or  situation  with  the 
sanction  and  under  the  authority  of  the  Lord 
Chief  Justice  or  Lord  Chief  Baron  of  the  Court 
to  which  he  shall  belong,  in  consequence  of  his 
being  incapable,  from  infirmity  of  mind  or 
body,  to  discbarge  the  duties  thereof,  shall  be 
entitled  to  receive  such  superannuation  allow- 
ance as  the  said  Commissioners  of  her  Majestjr's 
Treasury  may  think  proper  to  direct ;  and  in 
ascertaining  and  awarding  the  amount  of  such 
superannuation  allowance  the  said  Commis- 
sbners  of  her  Mf^esty's  Treasurv  shall  take  into 
consideration  the  whole  period  during  which 
any  such  person  shall  have  been  permanently 
employed  in  any  office  or  situation  in  either  of 
the  said  Courts,  or  in  any  other  public  office 
or  situation,  prior  to  the  passing  of  this  Act, 


and  shall  proceed  according  to  the  principles 
laid  down  oy  an  Act  passed  in  the  4  &  5  Wm. 
4,  c.  24,  intituled  "  An  Act  to  alter,  amend, 
and  consolidate  the  .  Laws  for  regulating  the 
Pensions,  Compensations,  and  Allowances  to 
be  made  to  Persons  in  respect  of  their  having 
held  Civil  Offices  in  his  Majesty's  Service  ;*' 
and  all  such  sums  and  allowances  which  shall 
be  so  awarded  and  granted  under  the  authority 
aforesaid  shall  be  paid  and  payable  and  be 
charged  and  chargeable  in  the  same  way  as  is 
hereinbefore  provided  in  respect  of  the  salaries 
of  the  officers  of  the  said  Courts  respectively, 
and  the  necessary  expenses  of  the  saia  offices. 

16.  And  whereas  the  ushers,  coiu-t-keepers, 
messengers,  assistants,  and  other  subordinate 
offices  of  the  said  Superior  Courts,  and  attend- 
ants on  the  Judges  (other  than  the  Judges' 
clerks  hereinbefore-mentioned)  are  entitled  to 
receive  fees  from  the  suitors  in  the  said  Court, 
and  it  is  expedient  that  the  said  suitors  should 
be  relieved  from  the  payment  of  such  fees,  and 
that  adequate  sakries  should  be  provided  for 
such  officers,  assistants,  and  attenaants ;  Be  it 
enacted.  That  all  persons  holding  any  subor- 
dinate offices  or  appointments  in  any  of  the 
said  Superior  Courts,  as  ushers,  court-keepers, 
messengers,  assistants,  and  the  Ijke,  or  as  at- 
tendants on  the  Judges  (other  than  the  Judges' 
clerks  hereinbefore-mentioned)  and  their  de- 
puties, shall  respectively,  on  or  before  the  24th 
day  of  October,  1852,  render  a  true  account  in 
writing  to  the  said  Commissioners  of  her  Ma- 
jesty's Treasury  of  all  fees  and  emoluments  re- 
ceived or  claimed  to  be  received  by  them,  or  on 
their  behalf,  and  also  of  the  annual  value  of  all 
such  fees  and  emoluments  received  by  them, 
or  on  their  behalf,  and  also  of  the  annual 
salary,  allowances,  or  profits  allowed  to  or  re^ 
ceived  by  them  respectively,  whether  as  prin- 
cipals or  deputies,  and  also  of  the  nature  and 
amount  of  disbursements,  if  any,  in  respect  of 
any  of  such  offices  or  appointments,  for  the 
space  of  five  years  next  preceding  the  passing 
of  this  Act;  and  the  accounts  so  rendered 
shall  be  in  such  form,  and  with  such  particu- 
lars of  receipt  or  otherwise,  and  accompanied 
by  such  vouchers,  as  the  said  Lords  Commis- 
sioners shall  from  time  to  time  think  proper  to 
require  and  direct. 

17.  It  shall  and  may  be  lawful  for  the  said 
Commissioners  of  her  Majesty's  Treasury,  and 
they  are  hereby  empowered,  bv  and  with  the 
consent  of  the  said  Lord  Chief  Justices  and  the 
Lord  Chief  Baron,  to  abolish  all  or  any  of  the 
fees  set  forth  in  such  accounts ;  and  a  list  or 
lists,  specifying  the  nature  or  description  of  the 
fees  so  to  be  am)lished,  shall  thereupon  be  pub* 
lished  by  and  under  the  authority  of  the  said 
Commissioners  of  her  Majesty's  Treasury  in 
the  London  Gazette  j  provided  that  until  such 

{publication  'all  fees  that  now  are  or  may  be 
egally  received  in  respect  of  such  subordinate 
offices  or  appointments,  shall  and  may  continue 
to  be  received  as  heretofore. 

18.  It  shall  and  may  be  lawful  for  the  said 
Commissioners  of  her  Majesty's  Treasury,  and 
they  are  hereby  empowered  and  required  by 
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aad  with  the  sanctkm  of  the  sud  Lord  Chief 
Justices  and  the  Lord  Chief  Baron,  a«  soon  as 
conveniently  may  be,  to  ascertain  and  fix  the 
nmnber  of  ushers,  court-keepers,  messengers, 
and  other  subordinate  officers,  and  assistants 
in  the  said  Superior  Courts,  and  of  attendants 
on  the  Judges  (other  than  the  Judges'  clerks 
hersinbefore-mentioned),  w1<:«  \\  shall  be  suffi- 
cient for  the  due  performance  oi  the  duties  re- 
Suired'  to  be  rendered  in  respect  of  such  subor- 
inate  offices  and  appointments,  and  for  the 
necessary  attendance  on  t' p  Judges;  and  a  list 
or  lists  of  the  offices  and  appointmenta,  when 
so  fixed  and  ascertained,  shall  thereupon  be 
published  by  and  under  the  authority  of  the 
said  Commissioner^  of  her  Majesty's  Treasury 
in  the  London  Oazette ;  and  from  and  after 
such  publication  all  such  of  the  said  offices  and 
appointments  as  are  not  contained  in  such  list 
or  lists  shall  be  and  the  same  are  hereby  de* 
clared  to  be  abolished. 

19.  It  shall  and  may  be  lawful  for  the  Lord 
Chief  Justices  and  the  Lord  Chief  Baron  re- 
spectively for  the  several  Courts  to  appoint  fit 
and  propsr  persons  to  perform  the  duties  of  the 
said  several  subordinate  offices  and  appoint- 
ments, when  such  offices  and  appointments 
shall  have  been  fixed  and  ascertained  in  the 
manner  hereinbefore  provided:  Provided  always, 
that  the  persons  who  now  perform  the  duties 
of  such  subordinate  offices  and  appointments 
shall  be  re-appointed  to  such  ofiices  and  ap- 
pointments, if  they  should  be  found  willing 
sad  competent  to  aischarge  the  duties  thereof, 
in  preference  to  any  person  who  shall  not  have 
performed  such  duties  prior  to  the  passing  of 
this  Act ;  and  when  and  so  often  as  any  va- 
cancy shall  occur  by  death,  resignation,  or 
otherwise,  in  any  such  office  or  appointment,  it 
shall  and  may  be  lawful  for  the  Lord  Chief 
Justiee  or  Lord  Chief  Baron  of  the  Court,  in 
which  such  vacancy  shall  occur,  to  nominate 
and  appoint  some  fit  and  proper  person  to  fill 
such  vacancy ;  and  all  persons  to  ne  appointed 
to  such  offices  or  appointments  shall  hold  their 
respective  offices  during  the  pleasure  of  the 
Court  to  which  they  shall  respectively  belong. 

20.  If  at  any  time  after  the  passing  of  this 
Act  it  shall  be  found  that  the  establishment  of 
such  subordinate  officers,  assistants,  or  attend- 
ants  in  any  of  the  said  Superior  Courts  is  either 
excessive  or  insufficient  fur  the  due  performance 
of  the  duties  required  to  be  rendered  by  such 
officers,  asustants,  or  attendants,  it  shall  and 
may  be  lawful  for  the  Lord  Chief  Justice 
or  Lord  Chief  Baron  of  the  Court,  in  which 
any  alteration  with  respept  to  such  establish- 
ment may  be  deemed  necessary,  to  notify  the 
same  in  writing  to  the  said  Commissioners  of 
her  Majesty's  Treasury,  stating  therein  the 
eircumstances  which  may  have  caused  any  in- 
erease  or  diminution  of  such  establishment  to 
be  necessary;  and  thereupon  the  said  Com- 
missioners of  her  Majesty's  Treasury  may,  and 
they  are  hereby  authorised  and  required,  from 
time  to  tiine  by  their  warrant  to  increase  or 
reduce  such  establishment,  as  the  case  may  re- 
quire ;  and,  by  and  with  the  sanction  of  the  said 


Lord  Chief  Joitiee  or  Lord  Chief  Baron  of  the 
Court  m  which  eadi  alteration  is  dcemsd  ds- 
eessary,  to  make  such  provision  for  the  cany- 
ing  into  effect  such  alteratwn,  both  with  nsped 
to  regulating  the  aalaiies  and  otherwise,  as  msy 
be  thought  proper. 

21.  It  shall  and  mar  be  lawful  for  the  said 
Commiseioners  of  her  Migeety's  Treasory,  and 
they  are  hereby  aothorieed  and  required,  bjr 
and  with  the  sanction  of  the  Lord  Chief 
Justices  and  Lord  Chief  Baran,  to  fix  and  ap- 
point an  annual  eum  to  be  paid  bv  way  of 
salary  to  such  and  every  of  such  suoordiiuue 
officers,  assistante,  and  attendants,  who  shall 
be  re^appointed  or  appointed  under  the  pro- 
visions of  this  act ;  and  such  salaries,  togdher 
with  the  necessary  expenses  (if  any)  of  locli 
offices  and  appointmento,  ahall  be  payable  and 
paid  by  equal  quarterly  payments  on  the  31it 
day  of  March,  the  30th  day  of  Jane,  the  30tfa 
day  of  September,  and  the  31st  day  of  Decem- 
ber in  every  year,  together  with  a  proportiooal 
part  of  sucn  annual  sum  finr  the  time  which  at 
the  decease  of  the  person  entitled  thereto  shall 
have  dapeed  nnce  the  last  payment  thereof; 
and  such  salaries  and  expenses  shall  be  paid 
out  of  and  charged  and  chargeable  ujpon  the 
said  Consolidated  Fond  of  the  United  Kingdoo 
of  Great  Britain  and  Ireland :  Provided  slways, 
that  the  officers,  assistants,  and  attendants,  the 
value  of  whose  offices  or  amount  of  whoic 
salaries  or  official  incomee  have  been  slreadj 
fixed  or  sAcertained  under  and  by  virtnsof  asj 
Act  or  Acts  of  Parliament  regulating  or  relating 
to  their  said  offices  or  salanea,  shall  hs  entitled 
during  the  tenure  of  their  office  respectively  to 
receive  the  amount  of  salary  or  official  iocome 
now  recdved  by  them,  if  such  amount  eioeed 
the  salary  to  be  fixed  by  the  Gommisaionere  of 
her  Majesty's  Treasury  as  aforesaid  under  this 
Act;  and  in  case  such  amount  shall  be  leas 
than  the  salary  so  fixed  by  the  said  Commii- 
sinners  of  her  Majeaty's  Treasury,  the  mmt 
shall  merge  and  be  considered  as  partof  asd 
included  in  the  said  salary. 

22.  And  whereaa  the  hereditary  Chief  Pro- 
clamator  in  the  Court  of  Common  Plsss,  asd 
the  hereditary  Chief  Usher  in  the  Ceort  « 
Exchequer,  in  right  of  their  leepective  offices, 
are  entitled  to  appoint  certain  officera  in  the 
said  Courts  of  Common  Pleas  and  Exchequer, 
who  by  themselves  or  their  deputies  perlons 
the  duties  of  their  respectife  offices  ;  and  it  m 
expedient  that  the  said  offices  of  heredittff 
Chief  Proclaniator  aad  hereditary  Chief  VAff 
should  be  abolished ;  and  that  a  fit  and  proper 
compensation  should  be  awarded  to  Georgt 
Henry  Walker  Heneage,  Esq.  (beinfp  the  p0^ 
son  who  now  holds  these  offices),  QP><^,^ 
abolition  thereof:  Be  it  enacted.  That  it  abaB 
and  may  be  lawful  for  the  said  Conuniaaioscn 
of  her  Majesty's  Treasury,  and  they  are  here- 
by authorised  to  pay  to  the  said  George  HemT 
Walker  Heneage,  Eso-,  during  hia  Hie,  aad 
after  his  death  to  sucti  person  or  persosa  tf 
would  have  been  entitled  to  hold  sveh  office** 
or  either  of  them,  upon  satisfactory  proof  m 
his,  her,  or  their  being  so  entitled,  sucn  annw 
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mm  as  the  Cotmnissioners  may  find  to  be  a 
£Eur  and  reasonable  compensation  for  the  loss 
of  the  said  offices;  and  in  estimating  such 
compensation,  the  average  annual  amount  of 
profit  arising  from  the  said  offices  respectively 
for  the  thirty  years  next  preceding  the  passing 
of  this  Act  shall  be  taken  into  consideration  ; 
and  such  annual  sum  shall  be  paid  ont  of  and 
charged  and  chargeable  upon  the  said  Conso- 
lidated Fund  of  Great  Britain  and  Ireland. 

23.  Every  person  holdinpf  any  office  or 
appointment  in  the  said  Courts  of  Common 
Fleas  or  Exchequer  under  any  grant,  deed,  or 
Other  appointment  from  the  said  hereditary 
Chief  Proclamator,  or  her«>ditary  Chief  Usher, 
and  everv  other  subordinate  officer,  assistant, 
or  attenaant,  whose  office  shall  be  abolished 
under  the  provisions  of  this  Act,  and  who  shall 
Dot  be  re-appointed  to  any  office  in  any  of  the 
said  Superior  Courts,  shall  be  entitled  to  re- 
ceive such  a  sum  in  gross,  or  such  an  annual 
sum,  as  the  said  Commissioners  of  her  Ma- 
jesty's Treasury  may  fix  and  appoint,  as  a  fair 
and  reasonable  compensation  for  the  loss  of 
any  such  office  or  appointment;  and  such 
sums  by  way  of  compensation  shall  be  paid 
out  of  and  charged  and  chargeable  upon  the 
said  Consolidated  Fund  of  Great  Britain  and 
Ireland ;  and  the  said  Commissioners  of  her 
Majesty's  Treasury  are  hereby  authorised  and 
required  to  Rx  the  amount  of  such  sums  to  be 
paid  by  way  of  compensation,  and  to  pay  the 
same  to  the  said  persons  whose  offices  shall 
have  been  abolished  under  this  Act. 

34.  That  nothing  herein  contained  shall 
affect  the  rights  of  the  existing  four  patent 
messengers  of  the  said  Court  of  Exchequer, 
but  there  shall  be  paid  to  each  of  the  present 
messengers  of  the  said  Court,  during  their  re- 
spective lives,  the  amount  of  the  annual  sala- 
nes  or  allowances,  to  which  they  are  now  re- 
spectively entitled. 

25.  All  appointments  of  officers  and  clerks 
to  be  made  by  virtue  cf  this  Act  shall  be  so 
made  without  any  pecuniary  or  other  consi- 
deration whatsoever,  directly  or  indirectly,  to 
be  paid  or  received  for  the  same ;  and  all  such 
ofllcers  and  clerks  shall  execute  their  duties 
in  person,  and  shall  give  their  attendance  in 
Court  or  elsewhere,  and  shall  conduct  the  bu- 
siness of  their  several  departments  or  offices  at 
such  places  and  honrs,  whether  in  Term  time 
or  Vacation,  and  in  every  respect  in  such 
manner  as  the  Lord  Chief  Justices  or  the 
Lord  Chief  Baron,  and  the  other  Justices  and 
Barons  of  the  said  Courts  respectively  shall 
from  time  to  time  order  and  direct. 

26.  If  any  officer  of  the  said  Courts,  or  any 
derk  appointed  or  to  be  appointed  under  or 
by  virtue  of  this  Act,  or  any  person  whatever 
employed  in  the  offices  of  the  said  Courts, 
shall,  for  anything  done  or  pretended  to  be 
done  relating  to  his  office  or  employment,  or 
under  colour  of  doing  anything  relatmg  to  his 
office  or  employment,  or  for  forbearing  to  do 
any  act  properly  appertaining  to  his  said  office, 
demand,  take,  receive,  or  accept,  or  allow  any 
person  whatsoever  to  take  for  him,  or  on  his 


account,  or  for  or  on  account  of  or  in  trust  for 
him  or  any  other  person  named  by  him,  any 
gratuity,  perquisite/  or  reward,  or  anything  of 
value,  other  than  the  salary  or  remuneration 
allowed  or  to  be  allowed  to  every  such  officer, 
clerk,  or  person  aforesaid,  he  shall  forfeit  a 
sum  of  50/.,  to  be  recovered  by  action  of  debt 
at  the  suit  of  her  Majesty's  Attomey-General, 
and  upon  judgment  hieing  recovered  therein  he 
shall  be  incapable  of  any  longer  holding  his 
office  or  employment. 

27.  In  the  event  of  any  reduction  being  here- 
after made  in  the  number  of  the  officeis  or 
clerks  created  or  authorised  by  this  Act, 
the  Lord  Chief  Justices,  Lord  Chief  Baron, 
Justices,  Barons,  and  Associates  of  the  said 
Courts  respectively  for  the  time  being,  shall 
not  be  entitled  to  compensation  for  the  loss  of 
any  right  of  appointment  vested  in  them  or 
any  of  them  by  virtue  uf  this  Act. 

28.  And  whereas  upon  the  Circuits  of  the 
Judges  of  Assize  and  Gaol  Delivery,  a  fee  of 
6s,  Sd.  is  now  paid  on  every  cause  to  the 
Marshals  of  the  Judges  of  Assize  for  the  use 
of  the  Judge :  Be  it  enacted,  lliat  the  said  fee, 
and  all  other  payments  upon  the  Circuits  to  or 
to  the  use  of  the  <^ai(i  Judges,  shall  be  and  they 
are  hereby  abolished. 

29.  The  said  Commissioners  of  her  Ma- 
jesty's Treasury  shall  cause  to  be  laid  before- 
Parliament,  within  1 4  days  of  its  first  meeting 
in  every  year,  an  account,  made  up  to  the  31st 
day  of  December  previous,  both  with  respect 
to  the  said  offices,  and  with  respect  to  all  other 
offices  in  the  Superior  Courts  of  Law,  of  all 
charges  on  the  Consolidated  Fund,  by  way  of 
compensation  or  otherwise,  and  of  the  gross 
and  net  receipts  of  fees  in  each  of  the  said 
offices,  and  of  all  charges  and  disbursements 
deducted  therefrom,  and  of  all  amounts  fixed 
by  way  of  remuneration  for  any  of  the  holders 
of  the  raid  offices  respectively,  and  of  any 
salaries  fixed  under  the  powers  of  this  Act, 
and  cf  all  salaries  charged  on  the  said  fee% 
during  the  year  then  last  elapsed,  and  after  the 
first  such  account  shall  have  been  presented, 
then  during  the  two  years  last  elapsed,  with  a 
statement  of  the  increase  or  decrease  of  any  of 
the  said  items  of  account  in  the  second  of  such 
years  as  compared  with  the  first. 

30.  Where  it  shall  be  made  to  appear  to  the 
said  Commissioners  that  any  of  the  herein- 
before mentioned  officers  omits  to  perform  the 
duties  of  his  office  in  person,  the  said  Com- 
missioners, unless  it  shall  be  shown  to  their 
satisfaction  that  such  omission  arises  from 
temporary  and  unavoidable  causes,  and  they 
shall  in  writing  approve  of  such  omission  for 
a  period  not  eiseeding  at  any  one  time  six 
months,  shall,  as  the  case  may  be,  require  the 
whole  of  the  fees  due  to  or  received  by  such 
officer  for  his  own  use  during  the  time  of  such 
omission  to  be  accounted  for  and  paid  over  as 
aforesaid,  or  shall  cease  to  allow  or  pay  any 
salary  otherwise  due  to  such  officer  during  the 
time  of  such  omission. 

31.  The  fees  heretofore  received  on  the 
Circuit  by  the  Marshal's  man  and  the  Judge's 
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bailiff  respectively  shall  be  and  are  hereby  abo- 
lished ;  and  no  fee,  gratuity,  or  reward  what- 
soever shall  be  demanded  or  accepted  by  any 
one  exercising  or  claiming  to  exercise  either 
of  the  said  offices,  or  bj'  any  sen-ant  or  other 
person  attending  the  Circuit  in  any  suliordi- 
nate  office  or  employment. 

32.  And  whereas,  by  reason  of  abolishing 
the  office  of  hereditary  Chief  Usher  of  the 
Court  of  Exchequer,  and  the  officers  of  the 
said  Court  appointed  by  that  olficer,  it  he- 
comes  necessary  to  make  provision  for  the 
duties  hitherto  performed  by  the  said  heredi- 
tary Chief  Usher  and  persons,  styled  "  Mes- 
sengers of  the  Court  of  Exchequer,"  holding 
offices  or  places  in  the  patronage  of  and 
appointed  by  the  said  hereditary  Chief  Utjher : 
Ihe  duties  hitherto  performed  by  the  said 
hereditary  Chief  Usher  and  Mcf«s.ngers  of  the 
Court  of  Exchequer,   so  far  as   regards  the 

Srocess  issued  and  issuing  from  the  office  of 
er  Majesty's  Remembrancer  in  the  Court  of 
Exchequer,  and  of  the  Treasurer  of  the  Go- 
vernors of  the  Bounty  of  Queen  Anne,  on  the 
Seal  Day  next  after  each  and  every  Term,  shall 
from  and  after  the  abolition  of  the  said  offices 
of  Messengers  of  the  Court  of  Exchequer,  be 
discharged  bv  her  said  Majesty's  Remem- 
brancer, and  nis  officers  under  his  direction, 
and  the  officers  of  the  said  Treasurers  of  the 
Governors  of  the  Bounty  of  Queen  Anne,  and 
shall  be  in  all  respects  as  valid  and  effectual  to 
all  intents  and  purposes  as  if  performed  by  the 
said  hereditary  Chief  Usher  and  Messengers  of 
the  Court  Of  Exchequer  as  heretofore,  any  law 
or  usage  to  the  contrary  notwithstanding ;  and 
that  it  shall  not  be  necessary  in  future  for  the 
process  hereinbefore  referred  to  to  be  sealed 
before  or  in  the  presence  of  the  Cursitor 
Baron  of  the  said  Court  of  Exchequer  on  the 
said  Seal  Days  as  heretofore,  but  the  same 
may  be  issued  from  the  office  of  her  said  Ma- 
jesty's Remembrancer  and  the  office  of  the 
Treasurer  of  the  Governors  of  the  Bounty  of 
Queen  Anne,  and  be  respectively  sealed  in  the 
office  of  her  said  Majesty's  Remembrancer, 
who  has  the  custody  or  keeping  of  the  Great 
Seal  of  the  Exchequer. 

SCHEDULE  (A.) 

Oficers  aiui  Clerks  of  the  Judges  in  the  Superior 

Courts  re^appointed  by  this  Act, 

Associate  in  the  Court  of  Queen's  Bench. 

Associate  in  the  Court  of  Common  Pleas. 

Associate  in  the  Court  of  Exchequer. 


Clerk  of  Assize  for  the  perforroanee  of  the 
duties  of  Associate  on  the  Western  Circuit. 

Clerk  of  Assize  for  the  performance  of  the 
duties  of  Associate  on  the  Oxford  Circuit. 

Clerk  of  Assize  for.  the  performance  of  the 
duties  of  Associate  cm  the  Midland  Circuit, 

Clerk  of  Assize  for  the  performance  of  the 
duties  of  Associate  on  the  Home  Circuit. 

Clerk  of  Assize  for  the  performance  of  the 
duties  of  Associate  on  the  Norfolk  Circuit. 

Clerk  of  Assize  for  the  performance  of  the 
duties  of  Associate  on  the  North  Wales  Circuit. 

Clerk  of  Assize  for  the  performance  of  the 
duties  of  Accociate  on  the  South  Wales  Circuit. 
Judges^  Clerks. 

Principal  Clerks  of  the  Lord  Chief  Juatices 
of  the  Queen's  Bench  and  Common  Pleas,  and 
Lord  Chief  Baron  of  the  Exchequer. 

Chamlwr  Clerks  to  the  same. 

Third  Clerks  to  the  same. 

Principal  Clerks  to  the  other  Judges  and 
Barons. 

Chamber  Clerks  to  the  same. 


8CHBD0LK  (C.) 
Associates  in  the  Courts  of  Queen*s  Bench* 
Common  Pleas,  and  Exchequer. 
Marshals  on  the  Circuits. 
Clerks  of  Assize  as  Associates. 
Judges  Clerks. 


SCHEDULE   (B.) 

Officers  and  Clerks  who  are  to  be  paid  by  Sa^ 
laries  instead  of  Fees, 

The  Associates  in  the  Queen's  Bench*  Com- 
mon Pleas,  and  Exchequer. 

Senior  Clerk  in  the  Offices  of  the  Associates 
in  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer. 

Junior  Clerks  in  those  Offices. 

Clerk  of  Assize  for  the  performance  of  the 
duties  of  Associate  on  the  Northern  Circuit. 


PROPOSED  ASSIMILATION 

OF  THE 

MERCANTILE   LAW   IN   ENGLAND 
^VND  SCOTLAND. 

The  London  Committee  of  Merchants 
and  others,  associated  for  the  improrement 
of  the  Commercial  and  Bankruptcy  Laws 
of  Scotland  and  the  assimilation  of  those 
La\fs  in  England  and  Scotland,  have  made 
an  able  "  Report  and  Suggestions  addressed 
to  the  IMercantile  Community  of  the  United 
Kingdom/'^  comprising  a  statement  of  the 
existing  gricTances  and  the  proposed  re- 
medies* The  following  are  the  topics  to 
which  they  particularly  call  attention  : — 

''1.  The  losses  and  hardships  suffered  bv 
Scotch  and  English  houses,  creditors  in  Scotch 
sequestrations,  resulting  from  the  defects  in 
the  Scotch  Bankrupt  Act,  2  &  3  Vict,  c  41, 
and  from  the  abuses  which  have  grown  up 
under  the  operation  of  that  statute. 

"  2.  The  assimilation  of  the  jurisdiction  and 
the  Law  of  Procedure  in  the  Bankruptcv  and 
County  Courts  of  England  and  Scotland,  as  a 
great  step  towards  an  assimilatbn  of  the  Bank* 
ruptcy  and  Commercial  Laws  of  ihe  two 
countries. 

*'  3.  The  defects  in  our  commercial  trestiea 
mth  foreign  countries,  and  the  losses  thenoa 
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ariftinpr  by  the  escape  of  fraaduleat  bankrupts 
and  other  pecuniary  defaulters,  from  fin^land 
and  Scotland,  carrying  with  them  the  property 
of  their  creditors  to  foreign  countries. 

*'  4.  The  differences  of  the  Law  of  England 
and  Scotland,  in  the  contract  of  the  sate  of 
goods,  and  the  obstacles  in  the  wtty  of  recover- 
ing debts. 

"  5.  The  inconveniences  and  risks  to  which 
the  mercantile  community  are  subjected,  by 
the  fiscal  regulation,  which  renders  cheques 
or  drafts  on  bankers  illegal,  if  drawn  at  a  dis- 
tance beyond  15  miles  from  the  banker's  place 
of  business." 

The  defects  and  evils  of  th3  Scottish 
system  are  thus  detailed  : — 

"(1.)  The  trustee,  who  is  sole  assignee,  is 
elected  by  a  majority  of  votes  of  the  creditors, 
which  gives  rise  in  Scotland,  as  it  did  formerly 
in  England,  to  all  sorts  of  improper  scheming 
and  of  arrangements  between  the  trustees,  the 
solicitor,  and  the  bankrupt,  greatly  to  the  pre- 
judice of  the  creditors. 

"(2.)  By  a  provision  in  the  Scotch  Bankrupt 
Act,  the  creditors  are  necessarily  prevented 
from  receiving  payment  of  their  dividends  for 
a  period  of  eight  months,  although  the  assets 
mav  be,  and  sometimes  are  realised,  within 
eight  weeks  after  the  date  of  sequestration. 
This  most  unnecessary  delay  can  be  justified  on 
no  principle,  and  is  a  grievous  hardship  upon 
the  creditors.  Indeed,  the  consequence  of  it 
is  sometimes  ruinous  to  individuals ;  for  cases 
can  be  pointed  out  where  creditors,  who  were 
quite  equal  to  discharge  their  own  obligations, 
have  been  compelled  to  suspend  payment,  for 
no  other  reason  than  that  they  were  4inable, 
within  a  reasonable  time,  to  realise  dividends 
from  Scotch  bankrupt  estates,  on  which  they 
were  themselves  heavy  creditors. 

''  (3.)  Another  palpable  cause  of  loss  to  the 
creditors  in  Scotch  bankruptcies,  is  the  delay 
created  by  contests  for  trusteeships.  These  are 
sometimes  litigated  for  years,  and  several  cases 
hare  been  brought  before  the  Committee,  where 
the  rival  candidates  carried  their  competition 
to  the  House  of  Lords.  While  these  contests 
are  goin^  forward,  the  winding  up  of  the  estate 
remains  m  abeyance ;  the  creditors,  who  have 
no  interest  whatever  in  the  success  of  any  par- 
uoolar  candidate,  must  stand  bv  and  see  the 
estate  exposed  to  every  prejudicial  contingencv; 
the  stock  deteriorates  in  value  by  awaiting  tne 
result  of  the  contests, — the  season  for  which  it 
wa«  manufectured  passes  away, — ^the  articles 
go  out  of  fashion, — markets  fall, — and  thus  the 
fund  for  division  is  diminished  to  a  disastrous 
extent.  In  one  case  brought  before  the  Com- 
mittee the  estate  was  found  to  be  diminished 
on»>foorth  in  value,  through  the  delay  created 
by  eompetitions  for  the  office  of  trustee.  In 
another,  after  a  eareful  valuation,  the  estate 
showed  a  dividend  of  10$,  in  the  pound,  at  the 
date  of  the  sequestration ;  but  the  trusteeship 
was  contested, — ^the  usual  delays  took  place 
before  the  contest  was  decided ;  in  the  mean- 
while^ the  stock  was  not  only  deteriorated,  but 


the  class  of  goods  of  which  it  was  composed 
fell  greatly  in  the  market ;  and  the  result  was 
that  this  unfortunate  estate,  instead  of  paying 
10^.,  yielded  only  Is.  lOd.  in  the  pound  to  the 
creditors. 

'*  Another  serious  grievance  which  arises  out 
of  these  competitions  is  this ;  the  bankrupt  is 
often  prepared  to  offer  a  composition,  with 
which  and  the  security  offered,  the  creditors 
would  be  satisfied ;  but  no  such  offer  can  be 
accepted  ]iending  the  c»)nte8t  for  the  trustee- 
ship. Durhig  the  period  the  bankrupt's  busi- 
ness is  suspended,  and  the  premises  are  shut 
up.  Besides  the  deterioration  of  the  stock  and 
the  contingencies  to  which  outstanding  debts 
are  liable,  the  business  connexion,  which  is 
always  an  important  consideration  in  the  coni- 
position  contract,  is  destroyed.  Two  disastrous 
consequences  necessarily  follow  this  state  of 
things.  On  the  one  hand,  the  bankrupt  is 
prevented  from  carrying  through  a  settlement 
I  with  his  creditors,  and  from  being  reinstated  in 
business  within  a  reasonable  period ;  whilst,  on 
the  other,  the  creditors  are  deprived  of  the  pos- 
sibility of  obtaining,  under  similar  circum- 
stances of  advantage,  a  dividend  in  the  shape 
of  a  composition. 

"(4.)  Besides  these  crying  evils,  there  are 
several  of  a  minor  character  in  the  Scottish  sys- 
tem of  bankruptcy,  which  diminish  the  amount 
of  dividend  to  the  bond  fide  creditor. 

"  For  instance,— the  bankrupt  is  allowed 
under  the  statute  to  retain  possession  of  his 
whole  estate,  books,  and  vouchers,  for  a  fort- 
night after  the  date  of  his  sequestration,  until 
the  meeting  for  the  election  of  the  interim  fac^ 
tor.  Two  serious  evils  are  found  to  result 
from  this ;  first,  it  assists  the  bankrupt  in  hav- 
ing his  own  nominee  appointed  trustee,  and  so 
virtually  enables  him  to  become  the  assignee 
on  his  own  estate;  and  secondly,  it  enamles 
dishonest  bankrupts  to  give  unfair  preferences, 
and  to  pillage  the  estate.  Another  evil  which 
operates  seriously  to  the  prejudice  of  a  dividend 
in  a  Scotch  eeouestration  is,  that  the  Scotch 
Bankrupt  Law  does  not  permit  the  examination 
of  a  creditor  updn  his  claim  of  debt ;  and  the 
consequence  is,  that  fraudulent  bankrupts  and 
their  friends  are  enabled  to  create  fictitious 
claims  against  estates,  in  order  to  obtain  a  ma- 
jority of  votes  for  carr}'ing  the  trusteeship  in 
favour  of  their  own  nominees,  and  afterwards, 
bv  m^ans  of  such  claims,  to  carry  off  in  the 
snaps  of  dividends  the  property  of  just  and 
lawful  creditors.  To  crown  all,  as  if  the  Scotch 
Bankrupt  Act  had  been  framed  to  enable  frau- 
dulent bankrupts  to  defraud  their  bond  fide  cre- 
ditors, those  very  trustees,  however  corruptly 
elected,  and  however  unfit  for  the  office,  are 
actually  invested  with  the  judicial  .power  of  an 
English  Commissioner  in  Bankruptcy,  of  adju- 
dicating upon  the  claims  of  the  creditors." 

With  regard  to  the  Remedies  our  readers 
will  he  a  little  surprised  to  find,  that  whilst 
the  reformers  here  are  so  little  satisfied  with 
the  working  of  the  Bankruptcy  Laws  in 
England,  that  they  propose  (as  we  showed 
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recently)  to  transfer  their  administration 
from  the  present  Commissioners  to  the 
Judges  of  tne  County  Courts,  the  London 
merchants,  as  well  as  those  of  Scotland, 
earnestly  recommend  the  English  system  to 
be  adopted  in  Scotland.  The  Committee 
state  that  they  cannot  hetter  express  their 
own  opinion  upon  this  important  subject,  and 
their  own  views  of  what  are  the  most  effectual 
remedies,  than  by  quoting  from  the  state- 
ment of  Mr.  Slater  who  has  had  almost 
daily  experience  for  the  last  30  years  of  the 
working  of  both  the  English  and  Scottish 
systems  of  Bankruptcy. 

The  plan  approved  by  that  gentleman  is 
thus  described : — 

"A  Court  of  Bankruptcy  and  Insolvency, 
which  shall  determine  in  open  Court  the  va- 
lidity  of  all  claims  on  the  estate,  and  conduct 
in  public  the  bankrupt's  examination,  with 
power  to  assign  rewards  for  the  recovery  of 
concealed  property,  and  to  inflict  punishment 
for  its  concealment, — to  grant  or  withhold  the 
bankrupt's  discharge,  -to  grant  class  certifi- 
cates  indicstive  of  the  bankrupt's  conduct, — 
and  to  make  an  allowance  to  the  bankrupt  of  a 
percentage  on  the  assets,  graduated  according 
to  the  dividend  which  the  estate  shall  yield. 

"  The  Court  to  have  original  jurisdiction  in 
all  matters  in  bankruptcy  and  insolvency,  in- 
cluding the  awarding  of  sequestration,  fraudu- 
lent alienations  and  preferences  to  the  prejudice 
of  creditors, — embracing  also  judicial  control 
in  private  settlements  and  matters  of  arrange- 
ment in  commercial  futures,  and  in  trust  deeds 
for  the  benefit  of  creditors. 
^'The  Court  to  consist  of  a  Chief  Commis- 
sioner and  two  other  Commissioners ;  one  of 
whom  to  reside  in  Edinburgh  and  another  in 
Glasgow,  the  third  to  go  circuit;  and  the 
sheriff-substitutes  of  the  more  remote  counties 
to  act  as  Commissioners  in  Bankruptcy,  with 
the  same  powers  as  the  other  Commissioners. 

''The  Court  of  Appeal  to  consist  of  the 
Chief  Commissioner  and  the  other  two  Com- 
missioners, and  to  sit  alternately  in  Edinburgh 
and  Glasgow. 

"  All  proceedings,  whether  before  the  Com- 
missioners or  the  Court  of  Appeal,  to  be  con* 
ducted  by  vivd  voce  examination  of  witnesses, 
unless  the  Court  think  it  expedient,  under  special 
circamstances,  to  receive  testimony  by  affi- 
davit; and  no  written  pleadings  whatever  to  be 
allowed. 

''Official  Assignees,— alike  independent  of 
the  bankrupt  and  the  creditors,  in  whom  the 
estate  shall  oe  vested  at  the  date  of  the  seques- 
tration. 

"  A  Trade  Assignee,— one  or  more  trade  as- 
signees in  each  seauestration  from  among  the 
creditors,  who,  without  remuneration,  shsdl  as- 
sist the  official  assignee  with  his  advice  as  to 
the  collection  and  division  of  assets,  the  con- 
cealment and  recovery  of  property,  or  other 
matters  of  interest  to  tne  creditors. 


'*  Free  access  by  creditors  to  the  statement 
of  affairs  and  books  of  the  bankrupt,  and  the 
principle  of  taxation  of  all  costs  in  realising  the 
estate." 

The  reasons  in  support  of  the  plan  are 
clearly  and  forcibly  given,  and  Mr.  Slater, 
contrasting  the  Scotdi  with  the  English  sys- 
tem, thus  gives  the  preference  to  ours : — 

"  Under  the  English  system,  the  official  as- 
signee takes  instant  possession.  The  trade's 
assignee  is  chosen  as  a  meeting  of  the  creditofs 
helff  to  open  Court :  and  no  meeting  of  credi- 
tors \h  afterwards  necessar)*,  where  the  mere 
circumsunce  of  number  and  indue  can  have 
the  slightest  influence  in  the  legal  administii- 
tion  of  the  affairs  of  the  bankrupt ;  yet  it  is 
open  to  any  one  creditor,  at  any  time  before  a 
final  dividend  is  declared,  to  call  a  meeting  in 
public  Court,  with  the  consent  of  the  Judge, 
for  any  special  purpose  affecting  the  estate. 
The  bankrupt  is  examined  in  public,— the  cre- 
ditors are  examined  in  public, — the  assignee's 
accounts  are  audited  in  public ;  and  no  ques- 
tion can  arise,  which  the  functions  of  the  official 
assignee  and  the  trade's  assignee,  under  the 
immediate  and  constant  surveillance  of  the 
Court  of  Bankruptcy,  as  a  moral  and  judicial 
tribunal,  are  not  competent  to  deal  with 
promptly,  stringently,  publicly,  and  satisfiac- 
torily." 

He  also  animadverts  on  the  obstacles  in 
the  way  of  recovering  debts  both  in  Eng- 
land and  Scotland  on  judgments  and  de- 
crees in  the  respective  countries : — 

"  It  is  a  great  public  scandal  that  a  mercan- 
tile house  should  not  be  able  to  recover  jost 
debts,  under  one  judgment  throughout  her 
Majesty's  dominions.  But  it  is  more  grievous 
still,  after  having  obtained  a  judgment  from 
her  Majesty's  Judges  either  m  England  or 
Scotland,  to  find  that  if  the  debtor  cross  flie 
Tweed,  the  creditor  is  compelled  not  only  to 
commence  proceedings  de  iioeo,  but  aetoally  to 
find  security  for  payment  of  his  debtor's  costs. 
The  annual  amount  of  money  lost  by  English 
and  Scotch  creditors,  in  consequence  of  thii 
obstacle  in  the  way  of  executing  judgments  for 
debt,  is  known  to  be  very  large  indeed,  and  dw 
existence  of  it  impedes  trade.  There  is  oo 
good  reason  why  a  judgment  of  the  Court  of 
Queen's  Bench,  should  not  be  declared  effce- 
tnal  throughout  Scotland  by  rpgiMratioB  in  the 
general  Register  Honse  at  Edinburgh;  aor 
why  a  decree  in  the  Court  of  Session  in  Scot- 
land, should  not  be  equally  eflbctusl  through- 
out England  by  registration  in  any  one  of  the 
English  Courts  of  Common  Law ;  nor  why 
judgments  by  the  County  Court  Judges  <a 
England  and  Scotland  should  not  by  the  like 
registration  be  of  full  force  in  either  country." 

These  statements  and  su^esUons  csiry 
conviction  with  them,  and  have  our  hear^ 
concurrence. 
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NOTICES  OP  NEW  BOOKS. 

Haw  to  Enfranchise  your  Copyhold,  under 
the  Copyhold  Acte  o/  1841   and  1852. 
.    Bj  James  Stewart,   Esq.,  Barrister, 
nid  SecretoiT  of  the  Copyhold  Commis- 
sion. Second  Edition.   Lcmdon :  Stevens 
&  Norton.     1852.    Pp.48. 
Ma.  Stewart's  official  knowledge  and 
experience  as  Secretary  to  the  Copyhold 
Commissioners,  render  this  concise  sum- 
mary of  the  effect  of  the  former  Copyhold 
Aets,  as  weU  as  the  last,  of  great  yalue 
both  to   the   Public  and   the  Profession; 
and  he  has  bestowed  his  accustomed  skill 
and  learning  in  the  composition  of  the 
work.     The  two  great  objects  of  the  Act 
of  1852,  he  states,  are, — 1st,  to  call  into 
effective  operation  the  precedmg  Acts ;  and 
2iid,  the  introduction  of  the  compulsory 
principle. 

The  effeet  of  the  Acts  4  &  5  Vict.  c.  35, 
6  &  7  Vict.  c.  23,  and  7  &  8  Vict,  c,  55, 
are  stated  under  the  respective  heads  of 
Commutation  and  Enfranchisement.  And 
various  miscellaneous  points  of  Law  and 
Practice  under  those  Acts  are  noticed. 

The  kst  Act,  15  &  16  Vict.  c.  51,  is 
thus  treated  of: — 1.  How  enfranchisement 
may  be  compelled.  2.  Proceedings  in  en- 
franchisement. 3.  The  considerarion  for 
enfranchisement.  4.  Enfranchisement  ques- 
tions may  be  decided  by  the  Commissioners. 

5.  Farther  proceedings  in  enfranchisement. 

6.  How  the  land  may  be  chai^d.  7.  Com- 
pensation and  fees  to  Steward.  8.  Title  of 
Lord  on  enfranchisement.  9.  Purchase  of 
copyhold  by  Lord-  10.  Expenses  of  pro- 
ceedings under  the  Act.  11.  Effect  of 
award  on  deed.  12.  Sale  of,  and  other 
matters  as  to  rent-charge.  13.  Miscel- 
laneous points. 

The  work  also  comprises  the  terms  for 
enfranchisement  and  iorms^  with  the  Act 
verbatim, 

Mr.  Roaae's  Copyhold  Manual  shall  be 
noticed,  if  possible,  in  our  next  Number.  It 
comprises  npwards  of  50  useful  Forms,  with 
nluable  sag^estions  to  Lords,  Stewards,  and 
Tenants,  and  Rules  and  Tables  for  valuing  the 
uwds'  diflmnt  rights,  &c. 


THE  BAR  AND  THE  ATTORNEYS. 

Ma.   R4IfN    KBNNBOY's    SPBBCH    at    BIR- 
MINGHAM. 

VoR  want  of  space,  we  are  obliged  to  defer 
our  further  notice  of  this  extraordinary  Pamph* 
let.    In  the  mean  time  it  is  but  right  to  say. 


that  Mr.  Rann  Kcnned3r'8  statements  and  opi- 
nions  must  not  be  taken  as  those  of  the  Bar 
generally,  nor  even  of  any  large  section  of  it. 
Id  truth,  he  appears  to  "  stand  alone  in  his 
glory  "  in  this  onslaught.  He  says,  "  it  would 
have  been  vain  to  appeal  to  the  Bar."—**  He 
tried  them  two  years  ago." — He  published  a 
pamphlet,  **  exposing  the  childish  absurdity  of 
their  Circuit  Clubs,  and  showing  how  a  multi- 
tude were  held  in  bondage  for  the  benefit  of  a 
few,"  but  the  appeal,  he  admits,  had  no  effect, 
"it  could  not  rouse  the  Bar  from  their  lethargy;" 
and  he  adds,  *'  I  am  not  sorry  now.  I  might 
perhaps  have  joined  a  Circuit  Club,  and  been  a 
slave  like  others."  That  is,  we  suppose,  he 
would  have  been  bound  by  the  general  rule  of 
the  Bar,  not  to  take  instructions  except  from 
the  attorneys. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

A  MBBTiNO  of  solicitors  was  held  in  the 
Town  Hall,  in  Derby,  on  the  13th  inst.,  con- 
vened by  the  Metropolitan  and  Provincial  Law 
Association,  *'  for  the  purpose  of  taking  into 
consideration  the  present  position  and  pros- 
pects, and  devising  the  best  means  of  obtaining 
increased  support  for,  and  thus  giving  in- 
creased efficiency  to,  the  Association." 

Mr.  Wm,  Henry  Palmer,  Chairman  of  the 
Association,  presided.  The  gentlemen  who 
were  present,  attended  from  the  following 
places : — 

Askby-de-la-Zameh :  Mr.  Brown.  Bdper: 
Mr.  logic  and  Mr.  Wm.  Ingle.  Birmingham : 
Mr.  Ryland.  Bintal:  Mr.  Firth.  Burton^ 
on-Trent.:  Mr.  Bass,  Mr.  Drewry,  and  Mr. 
Brooks.  Carlisle!  Mr.Nanson.  Castle  Don- 
inyttms  Mr.  John  Towle.  Chesterfield:  Mr. 
Busby.  Derby:  Mr.  W.  E.  Mousley,  Mr. 
Barber,  Mr.  J.  Moss,  Mr.  Mozley,  Mr.  Kabn, 
Mr.  Gadsby,  Mr.  C.  B.Portmoie,  Mr.  J.  Huish, 
and  Mr.  F.  Baker.  HuU :  Mr.  Thompson^  Mr. 
Moss,  and  Mr.  Shackles.  Isseds:  Mr.  Barr, 
Mr.  Bnlmer,  Mr.  Eddison,  Mr.  Shaw,  Mr. 
Sangster,  and  Mr.- Webster.  Lichfield:  Mr. 
Birch  and  Mr.  Dyott,  jun.  lAntoln:  Mr. 
Carlyon  and  Mr.  Bromehead.  Liverpool :  Mr. 
Avison.  London:  Mr.  W.  H.  Palmer,  Mr.  C. 
J.  Palmer,  Mr.  E.  S.  Bailey,  Mr.  E.  W.  Field, 
Mr.  J.  Beanmont,  and  Mr.  W.  Shaen.  Haid^ 
stone :  Mr.  Case.  Manchester :  Mr.  J.  Street 
and  Mr.  W.  H.  Partington.  Newcastle  :  Mr. 
Glynn  and  Mr.  Wm.  Chater.  NotOnghami 
Mr.  Richard  Enfield.    Stoke :  Mr.  Keary. 

1.  It  was  moved  by  Mr.  W.  Eaton  Mousley, 
and  seconded  by  Mr.  O/jfim— "That  with  a 
view  to  promote  the  welfare  of  the  Legal  Pro- 
fession, and  to  assist  its  members  to  discharge 
their  duties  to  their  clients  and  to  the  public, 
it  is  highly  expedient  that  the  practising  attor* 
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neys  and  solicitors  of  England  and  Wales 
should  be  united  in  an  association." 

2.  It  was  moved  by  Mr.  James  Beaumont, 
and  seconded  by  Mr.  Byland—^ThKi  the 
objects  of  such  an  association  should  he  to 
assist  all  well-considered  plans  for  improving 
the  law,  especially  as  relating  to  the  practice 
of  the  Courts,  and  to  mamtain  an  honourable 
position  and  character  for  the  Profession." 

3.  It  was  moved  by  Mr.  John  Hope  Shaw, 
and  seconded  by  Mr.  K  IV.  Fit W— "That  the 
Metropolitan  and  Provincial  Law  Association 
having  been  founded  in  aS47,  and  conducted 
from  that  time  upon  the  principles  expressed 
in  the  foregoing  resolution,  deserves  the  cor- 
dial support  of  every  member  of  the  Profes- 
sion, and  this  meeting  accordingly  pledges 
itseljf  actively  to  endeavour  to  increase  its 
power  and  usefulness  by  procuring  a  large 
accession  to  its  number  of  members." 


We  are  unable  in  the  present  Number  to  find 
space  for  all  the  speeches  delivered  at  the  meet- 
ing. We  select  therefore  those  of  Mr.  Palmer, 
the  Chairman  of  the  Association^^of  Mr.  Hope 
Shaw,  the  mayor  of  L#eed8. — Mr.  Eaton  Mous' 
ley,  of  Derby,— and  Mr.  Glynn,  of  Newcastle ; 
and  shall  nest  week  give  the  speeches  of  Mr. 
Edwin  Field  And  Mr.  James  Beaumout,  members 
of  the  London  Committee,— of  Mr.  Rpland,  of 
Birmingham,— Mr.  Moss,  of  Hull,  and  Mr. 
Mozley,  of  Derby.* 

The  Chairman,  in  opening  the  business  of 
the  meeting,  expressed  the  gratification  he  ex- 
perienced on  seeing  so  influential  an  assem- 
blage of  gentlemen  from  all  parts  of  the  king- 
dom,— a  fact  which  rendered  the  meeting  one 
of  considerable  importance.  The  circular  which 
had  been  addressed  to  the  Profession  generally 
would  explain  the  object  of  the  meeting :  it  was, 
in  short,  to  obtain  a  complete  unity  in  the  Pro- 
fession, by  calling  upon  them  to  join  the  Me- 
tropolitan and  Provincial  Law  Society,  which 
includes  in  its  membership  gentlemen  from  all 
parts  of  the  kingdom.  Without  going  over 
the  list  of  all  the  Association  has  accomplished 
since  its  formation,  he  might  state  generally 
that  constant  attention  has  been  paid  by  the 
Committee  to  every  bill  introduced  into  Parlia- 
ment, and  to  every  proposal  for  an  alteration  of 
the  laws ;  and  no  less  than  267  petitions  were 
obtained  by  the  Committee  upon  the  Certificate 
Duty  alone.  On  all  matters  interesting  to  the 
Profession,  this  Association  was  one  through 
whom  their  own  interests,  and  the  interests  of 
the  public  at  large,  can  be  provided  for.  The 
attorneys  and  solicitors  were  a  large  body,  com- 
prising about  10,000  individuals,  and  if  united 
they  might  be  very  powerful  i  hot  unfortun- 
ately it  had  always  been  said  that  no  body  in 
the  country  is  so  disunited  as  the  solicitors. 
It  was  high  time  they  united  for  their  own  pro- 
tection as  well  as  the  protection  of  the  public — 
becaiue  in  protecting  themselves  they  protected 
the  public  from  falling  into  the  bands  of  an  nn^- 


*  We  are  indebted  for  the  greater  part  of  this 
Report  to  T%e  Derby  and  Chesterfield  Reporter. 


educated  and  low  class  of  peraont  who  would 
be  a  bane  to  society.  Perhaps  it  would  be 
said  that,  the  Association  was  designed  to  pro- 
tect their  own  interests  and  nothing  mote.  But 
it  was  not  so  ;  on  the  contrary,  he  felt  assured 
that  their  objects  only  required  to  be  better 
understood  to  be  thoroughly  appreciated  by 
the  public,  and  he  trusted  every  gentleman 
present  had  come  prepared  to  give  to  them 
their  earnest  co-operation  and  support. 

Mr.  J.  H.  Shaw  said,*— The  resolution  be 
had  to  move  had  been  unexpectedly  put  into 
his  hands  when  entering  the  room,  but  he 
had  no  hesitation  to  undertake  the  duty  as- 
signed to  him.    It  had  been  intimated  that  the 
speakers  at  this  meeting  were  not  expected  to 
enter  upon  the  discussion  of  particular  mea- 
sures, but  only  of  the  general  condition  and 
prospects  of  the  Society.    Within  those  limits 
he  meant  strictly  to  confine  himself,  thinkiag 
that  the  discussion  of  particular  measures  was 
best  suited    to  a  Committee   in    which  the 
Society  had  confidence,  and  he  felt  that  his 
duty,  so  limited,  was  a  very  easy  one.    His 
conviction  of  the  usefulness  of  tihe  Institution 
had    not   only   remained  undiminished,  but 
had  been  constantiy  increasing  in  strength.   It 
only  required  that  attorneys  should  use  rightly 
those  elements  of  strength  which  they  pos- 
sessed, in  order  to  effect  aU  that  was  proper 
or  desirable.     Unfortunately,  however,  from 
apathy  or  disunion,  or  both,  they  had  become 
one  of  the  weakest  bodies  in  the  countiy.    It 
was  true  that  most  of  the  large  towns  had 
their  own  local  associations,  but  for  want  of 
union   with    others,   their    efforts,    however 
useful    m    their   own  immediate   neighbour- 
hood, were  powerless  for  good  as  regarded 
the  general  interests  of  the  Profession.     It 
was  for  the  purpose  of  cementing  an  unkm 
of  the  Profession  that  the  Metropolitan  and 
Provincial   Association    was    instituted,   and 
every  reader  of  their  reports  must  know  that 
by  the  unostentatious  labours  of  the  Central 
Committee — labours  that  he  hoped  would  bs 
better  known  and  appreciated  nereafiter-'the 
Society  had  already  contributed  greatiy  to  the 
protection  and  honour  of  the  Profession  and 
to  the  public  advantage.    He  did  not^  in  say- 
ing this,  mean  to  underrate  Uie  great  value  of 
the  Incorporated  Law  Society,  of  which  he  was 
a  member,  and  which  had  for  severad  yean 
been  acting  with  a  degree  of  energy,  as  well  as 
judgment,  that  amply  entitied  it  to  the  respect 
and  confidence  of  the  Profession.   But,  tiiough 
equally  open  to  aU,  it  must  practicidly,  from 
the  nature  of  its  constitution,  consist  chiefly  of 
metropolitan,  with  comparativsly  few  provin- 
cial solicitors,  while  the  Metropolitan  and  Pro- 
vincial Society  was  designed  and  calculated  ix 
the  purpose  of  uniting  the  professional  men  of 
London  with  their  brethren  in  the  prorinces. 
Both  institutions  had  always  oo-opentsd  vidi 
perfect  cordiality,  and  many  genticmen  present, 
as  well  as  himself,  were  aitppoctBrs  of  bothi 
but  he  recommended  the  one  whose  daiffli 
they  were  now  met  to  support  as  that  throSffh 
which  the  Profession  at  large  «PO«kl  best  be 
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united.  He  admitted — and  why  should  there 
be  any  reluctance  to  avow  it  ?^that  a  due  and 
adequate  remuneration  for  those  important 
services  which  the  Profession  rendered  (a  con- 
dition absolutely  necessary  in  order  to  retain 
in  the  body  men  of  character  and  respecta* 
bihty),  was  one  object,  and  a  perfectly  fair  one, 
which  they  had  associated  to  secure.  So  far 
from  that  being  a  disadvantage  to  the  public, 
he  (Mr.  Shaw)  maintained  that,  within  proper 
limits,  it  was  an  advantaffe ;  for  undoubtedly 
the  public  were  interested  in  maintaining  the 
position  of  a  body  of  men,  in  whom,  from  the 
nature  of  things,  they  had  to  rcfioBe  great  con- 
fidence. But  it  was,  in  his  opinion,  an  object 
of  far  greater  importance  to  effect  that  which 
was  another,  and  by  far  their  principal  aim, 
viz.,  to  vindicate  the  honour  and  character  of 
the  Profession ;  and  he  hoped  they  would  all 
unite  in  resisting  to  the  uttermost  every  at- 
tempt  to  degrade  it.  It  was  with  that  view 
more  particularly  that  the  Association  was 
formed.  In  its  first  prospectus,  that  subject 
was  put  prominently  forward,  and  unless  their 
attention  was  perseveringly  and  resolutely  di-^ 
rected  to  the  maintenance  of  their  own  cha* 
racter  and  honour  as  a  Profession,  the  time 
would  assuredly  arrive  when  they  would  sink 
into  the  position  described  in  a  recent  pamphlet.' 
Now,  in  what  way  could  they  best  accomplish 
thia  object  ?  One  means  would  be  more  frequent 
communications  between  the  committee  and 
members  by  a  more  frequent  issue  of  the  cir- 
culars. Those  circulars  they  had  been  told 
were  read  widi  great  interest  and  he  only  re- 
gretted that  their  visits  were  so  few  and  far  be. 
tween.  He  was  aware  that  the  issue  was  a 
work  of  considerable  labour  and  attended  with 
some  expense,  and  that  an  augmentation  of  the 
funds  was  necessary  in  order  to  secure  that 
object.  By  increasing  the  number  of  members 
a  oorresnonding  increase  would  take  place  in 
the  funds  of  the  Society,  and  thus  would  they 
secure  a  more  frequent  issue  of  those  valuable 
circulars.  That  was  one  important  point.  An- 
other and  still  more  important  point  was,  that  in 
this  country  almost  everything  was  done  by 
public  opinion,  and  he  could  not  entertain  a 
doubt  that  the  absurd,  but  systematically  in- 
stilled preindices  that  prevailed  with  reference 
to  their  Profession  was  another  great  cause 
why  they  did  not  at  present  possess  the  fair 
iDflueDce  whidi,  not  only  their  own  interests, 
but  the  pubhc  good  reouired.  More  frequent 
cominunicalion  with  the  public  through  the 
medium  of  the  press  was  therefore  necessary 
to  give  effect  to  their  efforts.  It  was  not, 
hewever,  by  an  occasional  article  on  a  particu- 
lar question,  but  by  continuous  persevering 
effints  from  quarter  to  quarter,  from  month  to 
moDthy  and  from  week  to  week,  that  useful 
impressions  on  public  opinion  were  made,  and 
he  hoped  they  would  for  this  purpose  avail 
themselves  much  more  freonentlv  than  they 
had  hitherto  done  of  the  cnannels  that  were 


*  The  pamphlet  referred  to  was,  we  under- 
stand, tlmt  or  Mr.  C.  Rann  Kennedy* 


open  to  them.  He  referred  to  channels  already 
open,  because,  though  he  thought  they  ought 
not  to  hesitate  a  moment  about  creating  new 
channels  for  themselves  if  existing  ones  were 
found  unsuitable  or  inadequate,  he  believed 
that  publications  already  established,  and  now 
perfectly  accessible,  might  be  made  to  answer 
every  purpose  they  wished  for.  But  this  oh* 
ject  also  required  expense,  and  therefore,  in 
order  to  accomplish  it,  an  extension  of  mem* 
hers  was  required, — that  effected,  the  com- 
mittee would  be  enabled  to  act  in  every  way 
upon  a  much  larger  scale.  He  would  only 
add,  that,  on  all  these  grounds,  while  acknow- 
ledging and  rejoicing  at  the  greet  good  the 
Society  had  done,  he  was  sure  it  would  be 
able  to  affect  a  great  deal  more  by  extended 
numbers,  funde,  and  efforts. 

Mr.  W,  Eaton  Mousley,  rose  and  stated 
that  he  had  not  the  least  expectation  that  he 
should  be  called  upon  to  take  any  part  in  the 
proceedings  of  the  meeting  until  after  he  had 
entered  that  hall,  and  he  much  regretted  that 
the  resolution  he  held  in  his  hand  had  not 
been  intrusted  to  some  one  more  competent  to 
address  the  meeting  upon  the  subject  of  it  than 
himself;  but  approving  as  he  did  the  object  of 
the  meeting,  and  the  benefit  which  he  appre- 
hended would  result  from  extending  the  Society, 
he  should  state  simply  and  shortly  his  views 
upon  the  question,  and  if  he  were  wrong  in  the 
opinions  he  entertained,  he  should  be  happy  to 
have  them  corrected  by  any  other  gentleman. 
It  would  be  right  to  observe,  that  there  were 
two  Law  Societies  existing — one  the  Incorpo- 
rated Law  Society,  of  which  he  had  long  been 
a  humble  member,  and  whose  rules  and  regu- 
lations were  prescribed  by  its  charter,  and  to 
which  the  Judges  of  the  land  had  paid  much 
respect,  and  from  which  much  benefit  to  the 
Profession  and  the  public  had  been  derived  ; 
the  other  was  the  Metropolitan  and  Provincial 
Law  Association,  the  extension  of  which,  he  ap- 
prehended, was  the  immediate  object  of  the 
meeting  that  day,  and  stated  that  he  believed  it 
would  be  the  means  of  bringing  the  Profession 
more  in  unison  together,  and  of  correcting 
abuses,  so  far  as  regards  unnecessary  and  ex- 
pensive foms  in  legal  proceedings,  and  be  the 
means  of  protecting  the  more  humble  practi- 
tioners. There  had  been  an  assumption  of 
power  bv  the  junior  members  of  the  Bar  which 
thev  haa  no  right  to  [assume,  and  although  it 
had  been  said  by  some  of  them,  that  a  practis- 
ing attorney  and  solicitor  fell  short  of  the  in- 
formation possessed  by  the  barrister,  he  begged 
to  dissent  from  that  opinion.  It  ought  to  be 
recollected  that  some  of  the  most  learned  and 
influential  Judges  who  had  ever  sat  upon  the 
Bench,  were  men  who  had  been  brought  up  as 
attorneys  snd  solicitors.  The  instances  were 
numerous,  but  he  would  only  advert  to  nodsm 
times.  Lord  Maodesfield,  Lord  Kenyon,  Lord 
GiflQird»  Lord  Chancellor  Truro,  Lord  Chief 
Justice  Tindal,  and  oUiors;  and  he  would  ask 
whether  the  working  up  of  principles  as  re- 
garded both  law  and  eqmty,  from  day  to  day  at 
an  attomsy's  table,  was  not  much  more  bene* 
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ficial  in  point  of  legal  education  than  an  indi- 
vidual eadng  a  number  of  dinners,  as  his  qua- 
lification, at  one  of  the  Inns  of  Court.  He 
was  of  opinion  that  attorneys  and  solicitors 
were  unfairly  dealt  with.  A  considerable  sum 
of  money  was  expended  in  their  education, 
articles,  stamp  duUes,  and  admissions,  and  yet 
the  government  had  thought  fit  to  tax  these 
gentkmen  with  a  Certificate  Duty  of  8/.  or  12/. 
a*vear,  according  to  the  residence  of  the  party. 
Was  there  any  principle  involved  in  such  a 
proceeding  ?  Would  it  not  be  quite  as  just  to 
tax  annuaUy  the  physician,  the  surgeon,  or  the 
apothecary,  whose  expenses  in  education  were 
not  80  great,  and  whose  incomes,  generally 
speaking,  were  quite  as  liberal  ?  TlHs  tax  bore 
hardly  upon  the  junior  practitioner,  but  it  was 
said  by  some  that  this  tax  kept  a  low  daiss  of 
societv  from  exercising  their  rrofession.  He 
thougot  otherwise,  and  that  the  man  who  had 
incurred  the  expense  of  his  premium,  the  duty 
i^n  his  articles,  and  the  outy  of  his  admis* 
man,  by  some  means  or  other,  raised  the  money 
to  pay  his  certificate  duty,  and  it  became  right 
in  eveiT  man  not  to  oppress  or  degrade  his  in- 
ferior brethren,  but  on  the  contrary,  to  hold 
him  np  and  give  him  all  the  protection  and  en- 
couragement in  his  power.  In  his  opinion, 
notwithstanding  the  large  sweeping  reforms 
both  in  Law  and  Equity,  there  were  still  other 
reforms  which  required  to  be  carried  out. 
Thoee  reforms  were  the  payment  of  fees  to 


persons  who  held  useless  places,  and  which 
taxed  the  suitor  unfairly,  and  could  not  be  of 
the  least  possible  benefit  to  any  other  poitioa 
of  the  community.  He  was  of  opinion  that  the 
extension  of  the  Metropolitan  Provincial  Law 
Society  would  not  only  be  beneficial  to  the 
Profession,  but  to  the  suitor  and  the  public  at 
large. 

Mr.  G/jfas,  of  Newcastle,  cordially  eon« 
eurred  with  what  bad  fallen  from  Mr. 
Moualey,  and  could  state  that  the  Profieatton 
at  Newcastle  heartily  sympathised  with  the 
object  of  the  meeting,  and  were  prepared  to  do 
their  utmost  to  advance  it.  In  coodusiott,  he 
could  not  allow  the  opportunity  to  pass  with- 
out acknowledging  the  courtesy  ana  attention 
they  had  received  from  their  professional  bre- 
thren in  Derby. 


MEETING  OF  THE  NEW  PARLIAMHKNT. 

At  the  meeting  on  the  l6th  October,  it  was 

ordered  by  her  Majesty  in  Council,  that  the 
lUght  Hon.  the  Lord  High  Chancellor  of  that 
part  of  the  United  Kingdom  called  Gieat 
Britain,  do  issue  writ*  for  further  pmogaing 
Parliament,  from  Thursday  the  2  let  day  of 
October  instant,  to  Thursday,  the  4th  day  of 
November f /or  the  detpatch  of  bueinese^ 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 

AND    SHORT   NOTBt   OF    CASES. 


Eorlr  Cbancrllar. 
Abbott  V.  Sworder.    July  23,  24,  1852. 

SPECIFIC  PERFORMANCE  OF  CONTRACT. —> 
PURCHASE  OF  FARM. — UNDERVALUE  OF 
ESTATE. 

The  defendant  applied  for  the  particulare  *of 
a  farm  which  wae  advertised  for  sale,  and 
subsequently  entered  into  a  contract  for  its 
purchase^  and  qfter  honing  eeen  the  estate. 
He  also  agreed  with  the  tenant  to  take  pas* 
session,  cmd  purchase  the  stock  at  a  valua» 
tion.    It  appeared  that  the  rent  paid  by  the 
tenant  was  more  than  the  land  was  worth: 
Held,  dismissing  with  costs  am  appeal  from 
the  Vice^ChanoeUor  Koight  Bruce,  that  as 
the  charges  made  by  the  defendant  of  misrs' 
preeaniatitm  and  coUusiot^  with  the  tenant 
were  not  sustained  by  the  endenee,  the 
plaintiff  was  entitled  to  a  spee^  pefforw^ 
once  of  the  contract,  notwithstanding  the 
price  agreed  on  might  be  somewhat  abooe 
the  value  of  the  land. 
This  was  an  appeal  from  Vioe-ChanceUor 
Knight  Bruce.    The  dafeodaot  had  upon  seeing 
an  advertisement  in  the  newspapers,  of  a  fiurm 
belonging  to  the  pUinttff  to  be  sold  in  Car- 
marthenshire, applied  to  the  plaintiff  for  par- 
ticulars, from  which  it  appeared  the  fiurm  was 
let  on  lease,  at  1S«.  per  acre  to  a  Mr.  Ford. 


The  defendant,  after  examining  the  estate, 
entered  into  an  agreement  in  October,  1S47, 
for  the  purchase  of  the  farm  for  5,000/.,  and 
also  agreed  with  the  tenant  to  take  possession 
and  purchase  the  stock  at  a  valuation.  The 
plaintiff  had  filed  this  bill  for  a  specific  oer- 
formance  of  the  contract,  upon  the  defendant 
refusing  to  complete  the  purchase,  on  die 
ground  of  misrepresentation,  amounting  to 
fraud  and  the  actual  undervalue  of  the  property, 
and  alleged  collusion  between  the  plaintiff  and 
his  tenant  as  to  the  amount  of  rent  paid. 
The  Vice-Chancellor  having  decreed  specific 
performance,  this  appeal  was  presented. 

BetheU,  MaUns,  and  IT.  Hislop  Clarke,  in 
support ;  J,  Russett  and  Hardy,  contri. 

Tlie  Lord  Chancellor  said,  that  previous  to 
the  contract,  the  plaintiff  and  defendant  were 
wholly  unknown  to  each  other,  and  there  had 
been  no  inducement  on  the  part  of  the  vendor 
to  induce  the  defendant  to  piirchase.  fie  had 
been  attracted  by  the  advertisement,  and  had 
applied  for  the  particulars,  which  had  beeo 
pnnted  for  general  distribution.  No  fraud  had 
therefore  been  proved  in  the  matter,  and  it  ap* 
peared  that  the  tenant  himself  had  been  de- 
ceived as  to  the  value  of  the  farm,  and  it  was 
too  late  now  for  the  defendant  upon  finding  he 
had  made  a  bad  bargain,  to  seek  to  get  nd  of 
the  contracL  The  appeal  would  be  dismissed 
with  costs. 


Superior  Courts:  Lords  Jtuiiees.^V.  C.  Par/rer.— Qicaai'f  Bench. 
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Fritby  v.  Stafford.    August  2,  1852. 

ADMINIBTitATlON  SUIT* — BRBACH  OF  TRUST 
BY  XXSCUTRIX.— ADMISSION  OF  ABSBTS 
BY   BXXCUTORB. 

It   apptartd   that  the  sole   exeeuirim   emd 
iaumi  for  We  ^  a  testator  had  committed 
a  breach  of  tntst  bv  the  sale  q^  certain 
stock  to  which  the  piaintiff  wis  emiitled  in 
remainder,  and  that  she  died  before  decree 
tn  the  suit  instituted  bjf  him  for  the  adkt- 
nistratUm  of  the  testator^s  estate,    in  the 
revioed  suit  against  her  eueeutors  thcff  ad* 
mitted  assets :  Held,  dismissing  wUh  easts 
an  appeal  from  the  Master  of  the  Rolis^ 
thai  thef  were  pereomaUy  liable  to   the 
amount  of  the  stock  so  sold  out  by  their 
testatrix,  and  the  accumulated  dividends 
since  her  death. 
This  was  an  appeal  from  the  decision  of  the 
Muter  of  the  Rous  (reported  14  Bear.  319). 
It  aopeared  that  the  testator,  Edward  Manners, 
by  his  will,  dated  ki  1601,  gaTe  the  whole  of 
m  pnrsonid  estate  to  Ann  Stafford,  whom  he 
appointed  his  sole  exeentriz,  for  life,  and  after 
her  death  among  his  10  children.   Tlie  testator 
died  m  February,  1811,  and  his  will  was  duly 
proved  by  Mrs.  Suffbrd.    This  suit  was  in- 
fltitnted  in  November,  1815,  against  Mrs.  Staf- 
ford, by  one  of  the  children  and  residuary 
li^tees,  to  have  the  accounts  taken,  but  she 
died  in  18279  appointing  the  defendants,  Mr. 
Edward  Manners  and  Mr.  Roger  Manners,  her 
aecntors,  against  whom  the  suit  was  revived, 
and  it  wss  referred  to  the  Master  to  take  the 
account  of  the  moneys  come  to  the  hands  of  the 
oecntrix  during  her  lifetime,  and  of  her  exe- 
cutors since  her  death,  and  ordered  that  what 
bad  come  to  her  hands  should  be  answered  by 
the  executors,  they  having  admitted  assets  for 
^  purpose.     It  appeared  that  Mrs.  Stsfford 
^  committed  a  breach  of  trust,  and  sold  out 
the  plaintiff's  share  of  certain  stock  amounting 
to  5,400/.     The  Master  of  the  Rolls  having 
oeld  that  the  executors,  by  admitting  assets, 
vere  personally  liable  to  the  amount  of  the 
accumulated  dividends  since  the  death  of  the 
testatrix,  this  appeal  was  presented. 

Cntig  and  Goodeve  in  support ;  R.  Palmer 
and  RawAow,  contr^  were  not  called  on. 

The  Loric  Justices  said,  that  the  executors 
w  an  executrix,  by  admitting  asseta,  had  ren- 
dered themselves  personally  liable  to  whatever 
decree  the  executrix  would,  if  living,  have  been 
liable  to,  and  that  they  were  therefore  answer- 
«ue  for  the  dividends  which  would  have  been 
received  if  no  breach  of  trust  had  been  com* 
QUtted.  The  appeal  was  accordingly  dismissed 
Oncosts. 


9((e«e%xnceR0r  9«ricr. 

^^^f  Perpetual  CuraUqfSeroptou.  August 
3,  1852. 

^«RP1TUAL  CURACY. —  BRBCTION  OF  PAR- 
•OMAGB  WITH  PURCRAS»»MONBY  OF  LAND 

TAXBH  BY  Railway  company. 


Held,  that  the  Court  has  not  power,  under 
/*e  1  4"  2  net.  c.  23,  ss.  1,  9,  to  direct 
that  the  purehase^money  of  lands  belonging 
to  a  perpetual  curacy,  taken  by  a  railway 
eompanyy  should  be  applied  in  the  erection 
qf  a  parsonage  house. 

Certain  land,  belonging  to  this  curacv, 
and  consisting  of  part  of  the  garden  and  ad- 
joining close,  had  been  sold  to  the  North  Staf- 
fordshire Railway  Company  for  the  purposes 
of  their  line,  and  this  petition  was  now  pre* 
sented  for  such  purchase-money  to  be  laid  out 
in  building  a  parsonage  house. 

By  the  1  &  2  Vict.  c.  23,  s.  7»  it  is  enacted, 
that  "  where  the  residence  house,  gardens,  or- 
chard, and  appurtenances  belonging  to  any 
benefice,  shall  be  inconveniently  situate,  or 
for  other  good  and  sufficient  reasons,  it  shall 
be  thought  advisable  to  sell  and  dispose  there- 
of, it  shall  and  mav  be  lawful  for  the  incum- 
bent of  such  benence,  and  he  is  hereby  autho- 
rised and  emix>wered,  with  the' consent  and 
approbation  of  the  ordinary  and  patron  thereof, 
and  of  the  archbishop  of  the  province,  to  be 
signified  by  their  executing  the  deed  of  coiu 
veyance  hereby  authorised  to  be  made,  abso- 
lutely to  sell  and  dispose  of  such  house, 
gardens,  orchard,  and  appurtenances,  any  or 
either  of  them,  with  any  land  contiguous  there- 
to not  exceeding  12  acres;"  and  by  sect  9> 
"  the  moneys  to  arise  from  such  sale  or  sales 
shall,  after  payment  of  all  costs,  charges,  and 
expenses  of  such  sale  or  sales,  be  applied  and 
disposed  of  by  the  said  governors  in  or  to- 
wards the  erection  or  purchase  of  s'>me  other 
house  and  offices,  or  the  purchase  of  an  or- 
chard, garden,  and  appurtenances,  or  land  for 
the  site  of  a  house,  or  any  or  either  of  them, 
together  with  land  contiguous  thereto,  and  not 
exceeding  12  acres,  suitable  for  the  residence 
and  occupation  of  the  incumbent  of  such  be- 
nefice." 

Malins  and  Jervis  in  support ;  Amphlett  for 
the  Bishop  of  Lichfield;  Bovill  for  the  railway 
company. 

The  Viee-Chaucellor  said,  that  the  present 
case  did  not  come  within  the  act,  and  that  the 
petition  must  be  dismissed. 

Court  nt  ^nttxCi  ]Sni4i- 

Regina  v.  Vicar  and  Churchwardens  of  Ham' 
mersnUth,    June  12,  1852. 

MANDAMUS. -— MBSTIMO  OF  TR8TBY.  —  AP- 
PLICATION OF  MONEYS  IN  HANDS  OF 
CHURCHWABDXNS. — POLL^ — SCRUTINY. 

At  a  meeting  of  the  vestry  as  to  the  applica* 
tion  of  moneys  received  for  the  purchase  of 
land  from  a  railway  company ,  a  resolution 
'was  brought  forward  for  the  application  of 
ons'halfin  buUding  a  district  church,  and 
the  other  haffin  erecting  almshouses;  and 
an  amendment  for  the  whole  being  applied 
to  the  latter  purpose  was  then  moved,  but 
was  lost  en  a  poll  being  taken.  It  appeared 
that  the  vicar  had  given  an  opportunity  at 
the  meeting  to  any  person  of  making  an- 
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other  proposition.  The  poll  was  declared 
at  a  subsequent  meeting,  when  c  new 
amendment  was  moved  which  the  vicar  de^ 
dined  to  put  to  the  meeting,  and  also  re- 
fused  a  scrutiny.  A  rule  nisi  for  a  man- 
damus on  the  vicar  and  churchwardens  to 
convene  a  meeting  was  discharged  with 
costs. 

This  was  a  rule  nut,  granted  on  June  3 
last,  for  a  mandamus  on  the  defendants  to 
convene  a  meeting  of  the  vestry  to  determine 
to  what  general  purposes  within  the  parish  the 
sum  now  in  the  hands  of  the  churchwardens 
should  be  applied,  and  which  had  been  re- 
ceived from  the  Great  Western  Railway  Com- 
pany for  certain  land  at  Wormwood  Scrubs. 
It  appeared  that  at  a  meeting  in  April  it  was 
moved  that  one-half  should  be  applied  in  the 
erection  of  a  district  church,  and  the  other  in 
building  almshouses,  and  that  an  amendment 
for  the  application  of  the  whole  for  the  latter 
purpose  had  been  put  and  lost  upon  a  poll 
Deing  taken.  A  meeting  was  afterwards  held, 
at  which  the  result  of  the  poll  was  declared, 
and  a  further  amendment  was  then  moved  for 
the  application  of  the  money  to  baths  and 
washhouses,  and  upon  the  vicar  declining  to 
put  the  amendment,  on  the  ground  the  question 
was  disposed  of,  and  also  refusing  a  scrutiny, 
this  rule  had  been  obtained. 

C.  Clark  and  Hance  showed  cause ;  Pashley, 
D.  D.  Keane,  and  Lush,  in  support. 

The  Court  said,  the  vicar  had  given  an 
opportunity  before  putting  the  question  at 
the  first  meeting  to  any  person  of  bringing 
forward  another  proposition,  and  it  was  too 
late  to  move  the  amendment  at  the  subsequent 
meeting ;  and  the  refusal  of  the  demand  for  a 
scrutiny  would  not  render  the  proceedings 
invalid.  The  rule  must  be  discharged  with 
costs. 


^MtttCi  Smc^  ^rxttire  Court. 

{Coram  Mr.  Justice  WightmoM^ 

In  re  Gray.    June  12,  1852. 

RULB  ON  ATTORNEY  TO  PAY  OVBR  MO- 
NEYS.— AFFIDAVITS  SWORN  BEFORE  AP- 
PLICANT'S  ATTORNEY. 

Affidavits,  in  support  of  a  rule  nisi  on  an  a/- 
tomey  to  pay  over  moneys,  were  rejected, 
where  they  had  been  sworn  before  the  at- 
torney of  the  applicant. 

In  this  case  a  preliminary  objection  was 
taken  to  the  admission  in  eindence  of  affi- 
davits, which  had  been  sworn  before  the  attor- 
ney of  the  applicant  for  a  rule  nisi  on  an  at- 
torney to  pay  over  moneys. 

Mt/anard,  in  support,  referred  to  rule  11,  IS 
Geo.  2,  which,  after  reciting  that  *•  the  swcir- 
ing  of  affidavits  before  Commissioners  au- 
thorised to  take  affidavits  in  this  Court,  is 
causes  wherein  such  Commissioners  are  concerned 
as  attorneys  qf  the  parties  on  whose  behalf 
such  affidavits  are  made,  is,  and  hath  been  dit' 
allowed  as  irregular,  which,  with  respect  to  affi- 
davits made  of  the  cause  of  action  before  pro- 
cess sued  out,  in  order  to  hold  the  defendants 
to  bail,  hath  been  found  inconvenient ;"  orden 
that  "  all  affidavits  of  any  cause  of  action  be- 
fore process  sued  out  to  hold  to  bail,  may  be 
sworn  before  any  Commissioner  authorised  to 
take  affidavits  in  this  Court,  although  soeb 
Commissioner  be  concerned  as  attorney  for  the 
plaintiff,  and  shall  be  deemed  to.be  regularly 
taken." 

Prideaux,  contr^,  cited  Reg.  Gen.,  H.  T.,  2 
Wm.  4,  r.  6,  which  directs,  that  "  where  an 
agent  in  town,  ot  an  attorney  in  the  country,  is 
the  attorney  on  the  record,  an  affidavit  swon 
before  the  attorney  in  the  country  shall  not  be 
received,'*  and  contended  the  rule  did  not  apply 
to  the  present  application. 

The  Court,  after  conferring  with  the  Master 
as  to  the  practice,  said,  the  objection  must  be 
allowed  and  the  affidavits  foe  rejected. 
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LAW  OF  PROPERTY  AND  CONVEY^      \ 
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\_Continuedfrom  p.  488,  (snte,'} 

MORTGAGE. 

16.  Setting  aside  mortgage  of  assets  by  exe- 
cutor.— Misjoinder.-^A.,  the  surviving  execu- 
tor of  B.,  filed  a  bill  to  set  aside  a  mortgage  of 
the  assets,  made  by  C,  the  deceased  executor 
of  B.  A.  was  also  the  representative  of  Cj 
Held,  that  A.  could  not  sever  his  charactff  of 
representative  of  the  original  testator,  in  wbicb 
he  had  mie  to  sue,  from  that  of  representeb^ 
of  C,  in  whicb  he  could  not  sue,  to  set  ande  bis 
testator's  deed ;  aud  on  this  ground  the  biQ  «>> 
dismissed.  MiUsv.  Dutnford,  2  Siffl.N.S.  234. 

17.  Trust  for  sale.-''-Claim.''^Order  for  f^- 
— Certain  tenements  were,  upon  a  loan  <» 
200/.,  assigned  by  the  ovmer  to  the  lendato[ 
a  long  term  of  years,  upon  trust  to  sell,  a&c^ 
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out  of  the  proceecUf— first,  to  pay  the  costs  of 
sale ;  secondly,  to  pay  the  200/.,  and  interest ; 
and,  thirdly,  to  pay  the  surplus  to  the  owner. 
The  deed  contained  a  covenant  by  the  owner 
to  pay  to  the  lender  the  200/.,  and  interest,  at 
the  end  of  six  months;  and,  also,  absolute 
covenants  by  the  owner  for  title,  as  upon  a 
mortgage,  and  for  quiet  enjoyment  by  the 
lender  after  default,  upon  a  bill  to  foreclose 
the  equity  of  redemption  in  the  form.  No.  6, 
of  Schedule  A.  to  the  Orders  of  April,  1850  : 
Held,  that  the  case  was  one  for  a  sale,  and  not  for 
a  foreclosure.  Jenkin  v.  Jlow,  5  De  G.  &  S.  107. 

18.  Equitable  mortgage,  —  Inquiry.  —  The 
mere  production  by  a  bond-creditor  of  the  title- 
deeds  to  the  obligor's  real  estate,  without  ex- 
planation, neither  constitutes  an  equitable  mort- 
gage,nora  sufficient  ground  for  an  inquiry  before 
ue  Master.  Chapman  t.  Chapman,  13  Beav.  308. 

19.  Foreclosure.-- Inquiry. — Evidence.— Co- 
defendants. — Pleading. — On  a  bill  by  first  mort- 
gagee against  mortgagor  and  second  mort- 
gagee, the  plaintiff  should  prove  the  second 
mortgage,  otherwise  he  can  only  take  an  in. 
quiry  at  the  first  hearing.  Gardner  v.  Boucher, 
13  Beav.  68. 

20.  Redemption.'^Foreclosure.'^ln  a  suit  by 
gpuisn^  mortgagee  to  redeem  two  prior  mort- 
g^es  of  distinct  portions  of  the  estate  com- 
prised  in  the  plaintifl^'s  security,  and  to  fore- 
closure tbe  mortgagor  on  his  default  of  redemp- 
tions—if the  plaintiff  should  redeem  neither  of 
the  prior  mortgages,  he  is  not  entitled  to  any 
decree  against  the  mortgagor;  but  the  plaintiff 
in  such  a  suit  (the  defendants  not  having  ob- 
jected or  not  being  able  to  object  that  the  suit 
is  multifarious),  may  redeem  one  of  the  prior 
mortgages,  and  obtam  a  decree  for  redemption 
or  foreclosure  against  tbe  mortgagor  in  respect 
of  that  estates,  without  redeeming  the  other 
mortgage,  and  as  to  such  other  mortgage  sub- 
mitting to  the  dismissal  of  the  bill.  Pelly  v. 
>ra/Aeii,7Hare,  351. 

21.  Mortgagor  offering  by  bill  to  redeem  ^o- 
Ucitor^s  lien  on  documents. — Abandonment  of. — 
A  mortgagee  contesting,  by  his  bill,  the  right 
of  a  solicitor  of  the  mortgagor  to  a  lien  upon 
documents  relating  to  the  mortgaged  property, 
in  priority  to  his  (the  plaintiff's)  charge,  but 
offering,  in  case  such  prior  lien  should  be  es- 
tablished, to  pay  the  amount  due  in  respect  of 
the  same,  is  not  bound  by  such  offer  to  redeem 
the  documents  to  which  the  solicitor's  lien  ex- 
tends, but  mav  abandon  his  right  to  the  docu- 
ments, and  take  such  a  decree  as  his  position  of 
mortgagee  entitles  him  to,  in  priority  to  the  lien 
of  the  solicitor.    Felly  v.  fVathen,  7  Hare,  352. 

22.  Mortgages  on  separate  estates.  —  Fore- 
ehsure.'^Decree.'^k  mortgagee  having  sepa- 
rate mortgages  created  by  the  same  mortgagor, 
on  two  different  estates,  has  not  a  right  to  fore- 
close both  estates  on  non-payment  of  tbe  aggre- 
gate amount  ef'  tbe  mortgaged  debts ;  but  can 
only  foreelo^  each  estate  separately,  on  non- 
payment of  what  is  secured  upon  it. 

Form  of  decree  for  foreck>snre  where  the 
mortgagee  ha»  a  legal  mortgage  for  the  whole 
of  his  debt  on  one  of  the  mortgagor's  estates. 


and  an  equitable  mortgage  for  part  of  his  debt 
on  another  of  the  mortgagor's  estates.  Holmes 
V.  7\imer,  7  Hare,  367,  n. 

23.  Investment  on  mortgage  disapproved 
of.  —  Trust  funds,  —  Petition  of  tenant  for 
lif«3  for  an  inquiry  whether  it  would  be 
for  the  benefit  of  infant  tenants  in  re- 
mainder to  transpose  tnist  funds  from  Con» 
sols  to  a  mortgage  security  under  a  power, 
dismissed,  on  the  ground  that  the  expenses  in- 
cidental to  the  latter  security  generally  more 
than  counter-balanced  the  increase  of  income. 
Barry  v.  Marriott,  2  De  G.  &  S.  491. 

24.  Foreclosure. — Jurisdiction. — The  time 
fixed,  by  the  decree  in  a  foreclosure  suit,  for 
payment  of  principal,  interest,  and  costs,  en- 
larged by  the  Vice-Clutncellor,  notwithstanding 
the  decree  had  been  made  absolute,  and  the 
order  absolute  had  been  signed  and  enrolled. 
Thomkill  V.  Manning,  1  Sim.  N.  S.,  451. 

25.  Assignment  of  mortgage. — Construction. 
'^General  words.-^An  assignment  of  a  mort- 
gage not  containing  any  words  of  transfer  be- 
yond those  incidental  to  a  transfer  of  the  mere 
mortgage,  does  not  pass  rent  then  in  arrear. 

i  S^dmon  v.  Dean,  3  M'N.  &  G.  344. 

j  VENDOR  AND   PURCHA8BR. 

I      1.  Contract  for  sale  of  freehold  and  copyhold 
I  land, — Timber  on  copyhold, — On  a  contract  for 
the  sale  of  lands,  described  as  partly  freehold 
'  and  partly  copyhold,  and  the  timber  thereupon 
(the  latter  at  a  specified  valuation),  upon  a  con- 
dition that  the  vendor  should  not  be  required 
to  distinguish  the  freehold  land  from  the  copy- 
hold, nor  the  respective  boundaries  thereof,  it 
<  was  held,  that,  upon  the  particulars  and  con- 
1  ditions,  the  contract  for  the  land  and  timber 
I  was  one  contract,  and  not  separate  contracts ; 
I  and  that  the  purchaser  was  bound  to  pay  for 
I  the  timber  at  the  valuation,  notwithstanding 
the  fact  that  it  might  be  wholly  upon  the  copy- 
hold land,  and  therefore  subject  to  the  rights 
of  the  lord,  and  the  restrictions  of  the  custom. 
Crosse  v.  Lawrence,  9  Hare,  462. 

2.  Contract  for  sale  of  estate  and  timber, — 
Title.--  Specific  performance. — Where,  upon  a 
contract  for  the  sale  of  an  estate,  a  separate 
and  distinct  contract  is  made  for  the  sale  of 

I  the  timber  upon  it,  the  Court  will  not  enforce 
,  the  latter  contract  unless  the  vendor  can  give 
the  purchaser  such  possession  and  dominion 
over  the  timber  as  will  entitle  him  to  fell  and 
remove  it ;  but,  if  an  entire  contract  be  made 
for  the  sale,  both  of  the  estate  and  the  timber 
I  (notwithstanding  the  purchase-money  is  made 
up  of  distinct  sums  for  each),  the  vendor  is 
only  bound  to  make  out  his  title  to  the  land 
according  to  the  contract ;  and  the  title  to  the 
land  is  the  title  to  the  timber  upon  it.  Crosss 
V.  Lawrence,  9  Hare,  462. 

3.  Contract  for  purchase  of  undistinguished 
freehold  and  copyhold  land  and  h'tn^er.— The 
purchaser  of  undistinguished  freehold  and 
copyhold  land  and  timber,  under  a  single  and  en- 
tire contract,  must  be  considered  as  estimating, 
in  the  price  he  pays  for  the  land,  the  price  he  pays 
for  the  timber.  Crosse  y.tiowrence,  9  Hare, 467. 

4.  Contract,  —  Copyhold   land  and  timber 
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thereon, — Title  to  timber, — Specific  pefform- 
amee.'^k  contract  for  the  purchase  of  copy- 
hold land  at  a  certain  price,  and  the  timber 
upon  it  at  a  specified  valiiation,  enforced  as 
one  entire  contract,  although  the  vendor  could 
not  show  any  custom  in  the  manor,  or  license 
from  the  lord,  enabling  the  tenants  of  the 
manor,  or  himself,  or  his  assigns,  to  fell  the 
nmber.     Croeee  r,  Keene,  9  Hare,  469. 

5,  Opening  biddings,-- Report  of  purchase, — 
No  order  will  be  made  to  open  biddings,  until 
the  report  of  the  purchase  has  been  made. 
Lovegrove  v.  Cooper,  9  Hare,  279. 

6.  Compensation  for  deficiency  or  excess, — 
Conditions  of  sale, — Computing  rate  of  compen" 
sation,  —  Mistake,  —  Speeyie  performance,  — 
After  a  sale  by  auction  of  a  messuage  and  lands, 
■—one  of  the  conditions  of  which  was,  that 
aay  mistake  or  error  in  the  description  of  the 
property,  or  any  other  error  in  the  particulars, 
•hould  not  annul  the  sale,  but  (except  where 
otherwise  provided  for  by  the  conditions),  a 
compensation  should  be  given  or  taken,  to  be 
■ettled  by  two  referees,  or  an  umpire, — it  was 
found  that  one  of  the  lots  contained  about  20 
acres  more,  and  another  about  10  acres  less, 
than  the  quantity  of  land  described  in  the  par- 
ticulars :  Held,  that,  upon  the  construction  of 
the  condition,  the  mistake  or  error  thereby 
contemplated  was  such  a  mistake  or  error  as 
would  annul  the  contract. 

That  ihe  excess  of  the  quantity  of  land  in 
one  of  the  lots,  and  the  deficiency  in  the  other, 
were  both  subjects  of  compensation  within  the 
condition ;  and  that  the  Court  would,  if  neces- 
sary, refer  it  to  the  Master  to  settle  the  amount 
of  such  compensation,  notwithstanding  that, 
from  the  variety  in  the  nature  of  the  different 
portions  of  the  land  in  which  the  variations 
occurred,  there  was  no  uniform  standard  for 
computing  such  amount. 

That,  whether  a  vendor  could,  or  could  not, 
in  equity  be  relieved,  on  the  ground  of  mis- 
take, from  a  contract  for  the  sale  of  lands  in- 
accurately described  as  to  quantity,  and  which 
description  had  been  prepared  by  his  solicitor 
from  lormer  particulars  and  conditions  relating 
to  the  same  property,  drawn  up  by  another  so- 
licitor on  the  report  of  a  surveyor, — equity 
would  not,  in  sucli  circumstances,  enforce  the 
contract  against  the  vendor,  unless  the  case 
should  be  one  for  compensation,  and  the  pur- 
chaser should  submit  to  make  such  compen- 
sation.   Leslie  v.  Tompson,  9  Hare,  268. 

7.  Particulars  of  sale, — Acreage  of  land  spe- 
cified,— Selling  in  the  lump,— The  actual  desig- 
nation, in  the  particulars  of  the  property  offered 
for  sale,  of  the  number  of  acres  contained  in  a 
lot :  Held,  to  negative  the  presumption  of  any 
intention  on  the  part  of  the  vendor  to  sell  the  es- 
tate in  the  lump.  ^Leslie  v.  Tompson,  9  Hare  273. 

8.  Renewal  of  lease,  —  Covenant  of  mesne 
landlord  for  renewal — Specific  performance, — 
Equity  will  not  decree  the  specific  performance 
of  a  covenant  by  the  mesne  landlord  with  his 
lessee  for  the  renewal  of  the  lease,  after  the 
lessee  has  wilfully  neglected  or  refused  to  re- 
new ;  and  the  non-payment,  after  demand,  of 


the  fine  which  the  mesne  l«ndk>rd  has  paid  to 

the  superior  landlord,  amounts  to  such  neglect 

or  refosal.     Chesterman  v.  Mann,  9  Hare,  206. 

Csse  oiced  in  the  judgment:  Lenoon  v.  Nspperi 

2  5ch.&  I^f.68S. 
9.  Lessor  and  under-lessee,  —  Renewal  of 
lease,—' Apportionment  of  fine.  —  Time  of  «- 
newal. — Laches, — ^An  under-lessee,  who  is  not 
himself  bound  to  take  a  renewal  of  his  lease, 
but  who  is  entitled  to  the  benefit  of  a  covenant 
by  his  lessor  for  the  renewal  of  his  under-leaie, 
upon  payment  of  his  proportion  of  the  finet 
and  expenses  of  a  renewal  by  the  superior 
landlord,  ought,  if  he  complains  of  the  amoant 
of  such  proportion  required  from  him  by  the 
mesne  landlord,  to  apply  without  delay  to  a 
Court  of  Equity  to  assess  the  sum  which  he 
ought  to  pay,  submitting  himself  to  the  jurii- 
diction  or  that  Court,  to  compel  him  to  pay  a 
reasonable  sum ;  and  if  instead  of  making  such 
application,  and  after  notice  from  his  meane 
landlord  that  the  fine  must  be  paid  in  a  certain 
time  or  his  right  will  be  excluded,  he  sboold 
delay  the  payment,  the  objection  that  the  sum 
demanded  from  him  was  unreasonable,  will  not 
excuse  his  laches. 

The  time  from  which  the  lessee  wiU  be 
deemed  to  have  neglected  or  refused  to  renew, 
is  not  to  be  computed  from  the  latest  time  at 
which  the  mesne  landlord  might  have  procured 
a  renewal ;  but  from  the  time  at  whicn  he  ap- 
plies to  the  under-lessee  to  contribute  to  the 
fine  and  expense  of  the  renewal  which  he  is 
about  to  obtain,  or  has  obtained.  Chesterman 
V,  Mann,  9  Hare,  206. 

10.  Principal  and  agent,  —  B,  became  the 
purchaser  of  premises  at  an  auction,  declaring 
himself  the  agent  of  C.  in  C.'s  presence ;  bat 
the  vendor's  solicitor  required  a,  to  sign  the 
agreement,  and  declined  to  substitute  the  name 
of  C.  Communications  afterwards  tdok  place 
between  the  vendor's  solicitor  and  C,  witn  re- 
ference to  the  title.  The  vendors  afterwards 
brought  their  bill  against  3,  and  C,  for  specific 
performance  of  the  contract :  Held,  that,  sup- 
posing B,  to  be  the  agent  of  C,  yet  the  signa- 
ture of  B.  to  the  contract  made  Mm  personally 
liable  to  perform  it. 

That  the  communication  between  the  ven- 
dor's solicitor  and  the  solicitor  of  C,  with  re- 
ference to  the  title,  was  not  an  adoption  of  C, 
as  the  purchaser  in  the  place  of  B,,  but  should 
be  assumed  to  be  made  in  furtherance  of  the 
original  contract,  in  which,  according  to  fl.'s 
representation,  he  was  (as  between  himself  and 
C.)  only  a  formal  party. 

That  the  bill  of  the  vendors  having  been  dis- 
missed against  C,  at  his  instance,  C.  would  not 
be  allowed  to  set  up,  in  a  suit  by  B.  against 
himself,  that  the  decree  against  B,  in  the  suit 
of  the  vendors  had  been  improperly  obtained 
in  his  absence. 

That  the  acceptance  of  the  title  by  C.  in  such 
communications  would  not  be  binding  ^pon 
B,,  for  such  acceptance  would  be  regarded  as 
having  been  made  in  C.'s  own  right,  aa  cla»«n" 
ing  through  B.,  and  not  as  agent  for  B«  wtf«- 
wick  V.  Maden,  9  Hare,  188. 

[To  be  continued,'] 
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COMMON  LAW  PROCEDURE  ACT. 


OPERATION    UPON    ACTIONS    NOW    DE- 
PENDING. 

W«  are  induced,  by  the  uigeiunr  of  the 
oceasiony  temporarily  to  depart  from  the 
regular  course  heretofore  adopted  in  re- 
newing the  proriiions  of  the  ''Act  to 
amend  the  Pk^ocess,  Pnctiee  and  mode  of 
Pleading  in  the  Saperior  Courts  of  Law," 
fx  the  purpoce  or  noticing  one  of  the 
earliest,  and  certainly  not  the  least  import- 
ant of  the  questions  likely  to  arise  upon  its 
enactments.  The  question  to  which  we 
lAude  is,  the  operation  of  the  Act  upon 
actions  already  commenced  and  now  de- 
pending ?  The  first  section,  as  our  readers 
reeoUect,  provides  that  the  Act  "shall  come 
into  operation  on  the  24th  day  of  October, 
1852."  It  may  be  safely  assumed,  therefore, 
that  all  actions  commenced  after  Sunday, 
the  24th  of  October  instant,  will  be  pro- 
perly commenced  and  proceeded  with  in 
conformity  with  its  enactments,  and  that 
actions  commenced  after  that  day  in  any 
form  or  manner  inconsistent  with  the  pro- 
visions of  the  Act  15  &  16  Vict.  c.  76, 
would  be  void  or  irregular. 

As  regards  actions  about  to  be  com- 
menced, or  which  have  been  commenced, 
since  the  24th  October,  therefore,  no  ques- 
tion arises ;  but  as  many  actions  were  de- 
pending on  the  24th  October,  which  had 
oeen  commenced  and  had  arriyed  at  various 
stages  under  the  former  practice,  it  is 
material  to  consider  how  far  the  provisions 
of  the  new  Act  are  applicable  to  such 
sctimis,  and  to  what  extent  the  fbture  pro- 
ceedings in  such  actions  are  to  be  regulated 
by  the  recent  enactments. 

It  should  be  premised,  that  the  Common 
l^w  PiNioednre  Act  does  not,  Uke  some 
other  modem  Statutes,  provide  that  actions 
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depending  at  the  commencement  of  this  Act 
shall  be  proceeded  with  and  broueht  to  a 
conclunon  under  the  provisions  of  uiis  Act ; 
nor  does  it  contain  aay  general  provision 
ezduding  actions  alrdldy  commenced  from 
its  operation,  and  declaring  that  thej 
should  be  proceeded  with  as  if  thia  Act 
had  not  passed. 

The  intention  of  the  LegisUture,  as  [to 
the  course  to  be  pursued  in  regard  to 
actions  depending  when  the  new  Act  came 
into  operation,  is  therefore  to  be  deduced 
from  a  general  view  of  the  scope  and  tenor 
of  the  Act,  and  from  a  consideration  of  the 
specific  provisions  by  which  the  Legislature 
has  expressed  its  intention  with  regard  to 
particular  proceedings  in  pending  actions. 

The  general  scope  of  the  Act,  as  we  have 
frequently  had  occasion  to  remark,  is  to 
improve  and  simplify  proceedings  in  the 
Common  Law  Courts,  without  introdncmg 
any  new  principle,  or  interfering  with  the 
suiMtantive  rights  of  suitora.  In  several 
specific  instances,  however,  the  Legislature 
has  explained  its  intentions  with  regard  to 
depenaine  actions  and  the  proceedmgsto 
be  taken  hereafter  in  continuation  or  prose- 
cution of  such  actions.  But  the  enactments 
expressive  of  such  intention  are  not  general, 
but  limited,  relate  to  particular  prooeed- 
ines,  and  have  a  confined  operation. 

For  example,  sect.  10  expressly  declares, 
that  from  the  commencement  of  this  Act  so 
much  of  the  Act  2  &  3  Wm.  4,  c.  39,  as 
relates  to  the  duration  of  writs,  to  alias  and 
pluries  writs,  and  to  the  proceedinn  neoe»* 
sary  for  making  the  fint  writ  avauable  to 
prevent  the  operation  of  the  Statutes  of 
limitation,  shall  l>e  repealed,  but  it  ex- 

ridy  excepta  from  the  repeal  aU  that  may 
neeenary  "for  Buppmtmg  any  writs 
that  have  heea  itsoed  hefora  theoommenoe- 
ment  of  this  Act,  andany  proceedings  taken, 
or  to  be  taken  theieen."    Under  this  pro- 
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-mo,  therefore^  proceedings  may  itill  be 
taken  on  writs  issued  before  tbe  24tb  Oc- 
tober last,  under  certain  sections  of  the 
Unifonnity  of  Process  Act,  and  as  the  writ 
18  the  commencement  of  the  action  for  all 
purposes,  it  may  possibly  be  contended,  that 
the  subsequent  proceedings  in  an  action  are 
founded  on  the  writ,  and  that  this  section 
gives  validity  to  all  proceedings  taken  under 
the  authority  of  the  Uniformity  of  Process 
Act,  in  actions  commenced  before  the  24th 
October. 

Without  presuming  to  speculate  whether 
the  Judges  will  be  disposed  to  give  so  ex- 
tensive an  operation  to  the  langimge  foxmd 
at  the  conclusion  of  the  10th  section,  we 
turn  to  another  proximate  instance  in  wiiich 
the  Legislature  (by  sect  12)  have  expressly 
declared  its  intention,  that  writs  of  sum- 
mons issued  before  and  in  force  at  the  com- 
mencement of  the  Act,  may,  at  auy  time 
before  expiration,  "be  renewed uuder  the 
provisions  of,  and  in  the  manner  directed 
by,  this  Act."  Now,  the  renewal  of  writs  is 
altogether  a  new  practice,  established  for 
the  first  time  by  this  Act,  and  it  is  not  in- 
consistent with  the  intention,  that  actions 
already  commenced  may  be  proceeded  with 
under  the  old  practice,  to  provide  that  writs 
already  issued  should  be  capable  of  renewal 
under  this  net. 

Another  instance  in  which  the  framers  of 
the  Act  contemplated,  that  future  prooeed- 
ings  may  be  necessary,  under  tbe  old  prac- 
tice, to  give  effect  to  proceedino;s  already 
taken,  and  the  continuance 'of  which  is  not 
provided  for  by  the  new  Law  of  Procedure, 
occurs  at  sect.  92,  which  provides,  that  no 
rule  to  compute  shall  be  necessary  or  used, 
but  that  nothing  in  the  Act  shall  <'  invali- 
date any  proceeding  taken  or  to  be  taken  by 
reason  of  any  rule  to  compute,  made  or  ap- 
plied for  before  the  commencement  of  this 
Act."  Here  it  is  expressly  provided,  that 
no  rule  to  compute  shall  hereafter  be  re- 
quired, but  if  obtained  before  the  com- 
mencement of  this  Act,  it  may  be  proceeded 
with  and  enforced. 

Another  instance  of  the  intention  of  the 
Legislature  to  maintain  so  much  of  the  old 
practice  as  is  necessary  to  give  effect  to 
proceedings  taken  before  the  passing  of  the 
Act  15  &  16  Vict.  c.  76,  is  furnished  by 
sect.  100,  which  repeals  the  Statute  14  Geo. 
2,  as  to  judgment  in  ease  of  nonsuit,  but 
excepts  from  the  repeal ''  proceedings  taken 
or  commenced  thereupon  before  the  com- 
mencement of  this  Act.'*  Under  this  pro- 1 
vision,  as  we  humbly  conceive,  it  will  not 
be  competent  for  the  defendant,  in  the 


ensuing  or  in  any  futore  Term,  to  obtiin  a 
rule  for  judgment  as  in  case  of  a  nonsuit, 
but  if  such  a  rule  had  been  obtamed  in 
Trinity  Term,  and  dischai^ed  upon  a  p^ 
remptory  undertaking  to  try  at  the  next 
Sittings  or  Assizes,  as  the  case  may  be,  the 
defendant  would  be  entitled  to  a  rule  for 
judgment  against  the  plaintiff  in  the  next 
Term  for  not  proceeding  to  trial  pursnant 
to  his  undertaking. 

The  instances  adverted  to  suggest,  that 
the  Act  itself  must  be  referred  to,  in  order 
to  determine,  whether  proceedings  fomided 
upon  any  altered  or  abolished  practice  can 
be  safely  continued  in  actions  now  depend- 
ing, or  whether  the  future  proceedings  must 
be  regulated  by  and  in  conformity  with  the 
provisions  of  the  new  code  of  practice? 
When  the  Act  contains  no  provision,  fbm 
which  it  can  be  clearly  inferred  that  the 
Legislature  meant  to  suspend  the  operation 
of  the  Act  in  respect  of  actions  commenced 
before  the  24th  October,  the  practitioner 
will  require  to  consider  whether  the  pro- 
visions of  the  Act  are  applicable  to  the 
steps  he  is  required  to  take  in  order  to  give 
effect  to  the  proceedings  already  taken. 
This  must  depend,  in  some  d^ee,  upon 
the  nature  of  the  proceedings  requiring  to 
be  taken,  and  the  stage  to  which  the  action 
has  advanced.     For  example,  if  a  writ  was 
issued  and  an  appearance  entered  before  tbe 
24th  October,  no  inconvenience,  failure  of 
justice,  or  interference  with  the  rights  of  the 
adverse  party,   would  arise  from  framing 
the  declaration  and  all  subsequent  plead- 
[  ings,  in  the  simple  and  concise  forms  pre- 
scribed by  the  Act.  On  the  other  hand,  if  a 
plaintiff,  before  the  24th  October,  delivered 
a  declaration  in  which,   after  setting  out 
the  particular  contract  declared  upon,  he 
averred  the  performance  of  some  condition 
precedent,  the  performance  of  which  the 
defendant  desired  to  contest,  the  new  Rules 
of  Pleading  provided  by  sect.  57,  would 
not  be  applicable  to  such  a  case,  and  the 
defendant  must  be  permitted,  as  before  the 
passing  of  the  Act  15  &  16  Vict.  c.  76,  to 
deny  the  performance   of   the   condition 
precedent. 

"Whenever  the  provisions  of  the  new  Act 
are  applicable  to  proceedings  already  com- 
menced, and  that  by  acting  in  conformity 
with  those  provisions  no  hardship  or  addi- 
tional burthen  is  thrown  upon  the  moving 
or  the  adverse  party,  we  incline  to  think 
that  the  practitioner  may  safely  adopt 
the  new  Act,  and  proceed  under  the 
authority  of  its  provisions.  On  tbe  ot^ 
hand  when    the  provisions    of  the  n**' 
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Act  are  not  applicable  to  the  proceedmg 
requisite  to  be  taken,  and  that  by  acting 
in  accordance  with  its  proTisiona,  injustice, 
delay,  or  increased  expense  would  probably 
arise  to  either  of  the  litigants,  we  venture 
to  think  that  the  Courts  will  sustain  pro- 
ceedings taken  under  the  old  practice,  in 
continuance  of  actions  commenced  before 
the  24th  October.  It  may  be  anticipated 
that  the  question  upon  which  these  remarks 
are  hazarded,  will  speedily  become  the  sub- 
ject of  judicial  consideration,  and  we  shall 
endeayour  to  put  our  readers  in  possession 
of  the  decision  upon  this  and  all  other  ques- 
tions of  importance  relating  to  the  woriting 
of  the  new  Acts,  with  the  least  possible 
delay. 

FURTHER  ORDERS  IN  CHANCERY. 

PBOCBBDINOS  AT  THB  JUDOBS'  CHAMBBR8. 

16M  October,  1852. 
The  Itight  Hon.  Edward  Burtenshaw,  Lord 
St.  Leonards,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
©f  the  Right  Hon.  Sir  John  Romillv,  Master  of 
the  Rolls,  the  Ri^ht  Hon.  the  Vice-Chancellor 
Sir  George  James  Turner,  and  the  Hon.  the 
Vice-Chancellor  Sir  Richard  Torin  Kindersley, 
doth  hereby  in  pursuance  of  an  Act  of  Parlia- 
ment passed  in  the  15  &  16  Vict.  c.  80,  in- 
tituled *'  An  Act  to  abolish  the  Office  of  Master 
in  Ordinary  of  the  High  Court  of  Chancery, 
•and  to  make  provision  for  the  more  speedy  and 
efficient  despatch  of  business  in  the  said  Court," 
and  in  pursuance  and  execution  of  all  other 

e>wers  enabling  him  in  that  behalf.  Order  and 
irect:— 

That  all  and  every  the  orders,  rules,  and  di- 
rections hereinafter  set  forth  shall  henceforth 
be,  and  for  all  purposes  be  deemed  and  taken 
to  be.  General  Orders  and  Rules  of  the  High 
Court  of  Chancery,  viz. — 

Summons. 

1.  The  summons  for  the  purpose  of  proceed- 
ings before  the  Master  of  the  Rolls  and  Vice- 
Chancellors  respectively  at  Chambers,  whether 
originating  at  chambers  or  not,  may  be  in  a 
form  similar  to  the  form  set  forth  in  Schedule 
(A.)  to  these  Orders,  with  such  variations  as 
the  circumstances  of  the  case  may  require. 

2.  The  summons  to  be  issued  under  section 
30  of  the  Act  of  15  &  16  Vict.  c.  80,  may  be  in 
a  form  similar  to  the  form  set  forth  in  Schedule 
(B.)  to  these  Orders,  with  such  variations  as 
the  circumstances  of  the  case  may  require. 

3.  A  seal  is  forthwith  to  be  provided  for  the 
diambers  of  the  Master  of  the  Rolls  and  each 
of  the  Vice-ChanceUors,  and  summonses  are  to 
be  prepared  by  the  parties,  and  sealed  by  one 
of  the  clerks  at  the  chambers  of  the  Judge 
from  whose  chambers  they  are  issued,  and  a 
copy  of  such  summons  is  to  be  left  at  the 
Jvoge's  Chambers'  by  the  party  obtaining  such 
aummons. 


4.  In  cases  of  applications  under  15  &  16 
Vict.  c.  86, 8.  45,  applications  for  guardianship 
and  maintenance  of  infants,  originating  in 
chambers,  and  of  all  other  applications  origi* 
nating  in  chambers,  a  duplicate  of  the  sum- 
mons is  to  be  filed  in  the  Record  and  Writ 
Office,  and  in  cases  where  service  is  required, 
the  copies  served  are  to  be  stamped  in  the  man- 
ner  provided  by  sect.  46  of  the  Act  of  15  &  16 
Vict.  c.  86. 

5.  In  cases  where  proceedings  originate  in 
chambers,  the  original  summons  is  to  be  served 
seven  clear  days  before  the  return  thereof.  All 
other  summonses,  not  being  summonses  re- 
ferred to  in  Order  2,  are  to  be  served  two  clear 
days  before  the  return  thereof. 

6.  In  cases  where  proceedings  originate  in 
chambers,  and  where  from  any  cause  the  sum- 
mons may  not  have  been  served  upon  any  party 
seven  clear  days  before  the  return  thereof,  an 
endorsement  may  be  made  upon  the  summons, 
and  upon  a  copy  thereof  stamped  for  service, 
appointing  a  new  time  for  the  parties  not  before 
served  to  attend  at  the  chambers  of  the  Judge, 
and  such  endorsements  are  to  be  sealed  at  the 
Judge's  chambers,  and  the  service  of  the  copy 
so  endorsed  and  sealed,  is  to  have  the  same 
force  and  effect  as  the  service  of  an  original 
summons ;  and  where  any  party  has  been 
served  before  such  endorsement,  the  heaiing 
thereof  may  upon  the  return  of  the  summons 
be  adjourned  to  the  new  time  so  appointed. 

Appearances, 

7.  In  all  cases  where  proceedings  originate 
in  chambers,  the  parties  served  are  before  they 
are  heard  in  chambers  to  enter  appearances  in 
the  Record  and  Writ  Office,  and  give  notice 
thereof. 

Orders  and  Directions,  applicable  to  all  Cases, 
whether  originating  in  Chambers  or  not. 

8.  In  all  cases  in  which  by  any  Order  any 
accounts  are  directed  to  be  taken,  or  inauiries 
to  be  made,  each  direction  shall  be  numoered, 
so  that  as  far  as  may  be  each  distinct  account 
and  inquiry  may  be  designated  by  a  number, 
and  such  Order  may  be  in  the  form  set  forlli 
in  Schedule  [(C)  to  these  Orders,  with  such 
variations  as  the  circumstances  of  the  case  may 
require. 

9.  Where  an  Order  is  made  directing  an  ac- 
count of  debts,  claims,  or  liabilities,  or  an  in- 
quiry for  next  of  kin  or  other  unascertained 
persons,  unless  otherwise  ordered,  all  persona 
who  do  not  come  in  and  prove  their  claims 
within  the  time  which  may  be  fixed  for  that 
purpose  by  advertisement,  are  to  be  excluded 
from  the  benefit  of  the  Order. 

]  0.  Where  an  Order  is  made  directing  an 
account  of  the  debts  of  a  deceased  person,  un- 
less otherwise  ordered,  interest  is  to  be  com- 
puted on  such  debts  as  to  such  of  them  as 
carry  interest  after  the  rate  they  respectivdy 
carry,  and  as  to  all  others  under  the  rate  of  four 
per  cent,  per  annum,  from  the  date  of  the 
Order. 

I     11.  Where  an  Order  is  made  directing  an 
I  account  of  legacies,  unless  otherwise  ordered^ 
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interest  is  to  be  computed  on  such  legacies 
after  the  rate  of  four  per  cent,  per  annum, 
itom  the  end  of  one  year  after  the  deceased's 
death,  unless  any  other  time  of  payment  or 
rate  of  interest  is  directed  by  the  will,  and  in 
that  case  accordin;?  to  the  will. 

12.  Where  an  Order  is  made  directing  any 
property  to  be  sold,  unless  otherwise  ordered, 
the  same  is  to  be  sold  with  the  approbation  of 
the  Judge  to  whose  Court  the  cause  or  matter 
is  attached,  to  the  best  purchaser  that  can  be 
got  for  the  same,  to  be  allo^ved  by  such  Judge, 
and  all  proper  parties  are  to  join  therein  as 
such  Judge  shall  direct. 

13.  Where  an  Order  is  made  directing  a 
receiyer  to  be  appointed,  unless  otherwise  or- 
dered, the  person  to  be  appointed  is  first  to 
give  security,  to  be  allowed  by  the  Judge  to 
whose  Court  the  cause  is  attached,  and  token 
liefore  an  officer  or  agent  of  the  Court  in  the 
country,  if  there  shall  be  occasion,  duly  to  ac- 
CQfUttt  for  what  he  shall  receive  on  account  of 
the  rents  and  profits,  for  the  receipt  of  which 
he  is  to  be  appointed,  at  such  periods  as  such 
/ndge  shall  appoint,  and  to  account  for  and 

Say  the  same  as  the  Court  shall  direct,  or  as 
le  case  may  be,  to  be  answerable  for  what  he 
shall  receive  in  respect  of  the  personal  estate, 
lor  the  getting  in  and  collection  of  which  he  is 
to  be  appointed,  and  to  accoirat  for  and  pay 
file  same  as  the  Court  shall  direct ;  and  the 
person  so  to  be  appointed  is  to  be  allowed  a 
proper  salary  for  his  care  and  pains  in  receiv- 
ing such  rents  and  profits,  or,  as  the  case  may 
be,  to  have  an  allowance  made  to  him  in  re- 
aped of  his  collecting  such  personal  estate. 

14.  The  General  Orders  of  the  Court  with 
laqMet  to  Receivers  shall,  mmtaHs  nuttandis, 
apply  to  Receivers  appointed  under  Orders 
soade  after  these  Rules  and  Regnhtioas  come 
mto  operation. 

15.  Recognizances  which  have  been  hereto- 
fore given  to  the  Master  of  the  Rolls  and  the 
Senior  Master  in  Ordinary  are  hereafter  to  be 
given  to  the  Master  of  the  Rolls  and  the  Senior 
Vice-Chancellor  for  the  time  being. 

Proceedings  in  Chambers^ 

16.  In  all  cases  where  matters,  in  respect  of 
which  summonses  have  been  issued,  are  not 
disposed  of  upon  the  return  of  the  summons,  the 
parties  are  to  attend  from  time  to  time  without 
nirther  summons,  at  such  time  or  times  as  may 
be  appointed  for  the  consideration  or  further 
consideration  of  the  matter. 

17.  In  all  cases  of  proceedings  in  Chambers 
imder  anv  Order,  the  solicitor  prosecuting  the 
same  shall  leave  a  copy  of  such  Order  at  the 
Judge's  chambers,  and  shall  certify  the  same 
to  be  a  true  copy  of  the  Order  as  passed  and 
entered. 

18.  Upon  a  copy  of  the  Order  being  left,  a 
anmmons  is  to  be  issued  to  proceed  with  the 
accounts  or  inquiries  directed,  and  upon  the 
TCtom  of  such  summons,  the  Judge  is  to  be 
aatiafied  by  proper  evidence  that  all  necessary 
parties  have  been  served  with  notice  of  the 
fhdtKT,  and  diereupon  directtons   are  to  be 


given  as  to  the  manner  in  which  each  of  tk 
accounts  and  inouiries  is  to  be  prosecuted,  the 
evidence  to  be  adduced  in  support  thereof,  tb 
parties  who  are  to  attend  on  the  scveid  ac- 
coimts  and  inquiries,  and  the  time  wilha 
which  each  proMding  ia  to  be  taken  ;  andi 
day  or  days  may  be  appointed  for  the  fbithff 
attendance  of  the  parties,  and  all  such  direc- 
tions may  afterwards  be  varied  or  added  to  as 
may  be  found  necessary. 

19.  If,  upon  the  hearing  of  the  summons,  it 
shall  appear  to  the  Judge  that  by  reason  of  ab- 
sence, or  for  any  other  sufficient  cause,  tiic 
service  of  notice  of  tbe  Order  upon  any  pai^ 
cannot  be  made,  or  ought  to  be  dispensed  wita, 
the  Judge  may,  if  he  shall  think  fit,  whoHr 
dispense  with  such  service,  or  may,  at  his  di*- 
cretion,  order  any  substituted  service,  or  noUec 
by  advertisement  or  otherwise,  in  lieu  of  such 
service. 

20.  If,  in  the  prosecution  of  the  Order,  it 
shall  appear  to  the  Judge  that  it  would  be  «- 
pedient  that  further  accounts  should  be  takoi 
or  farther  inquiries  made,  he  may  order  ths 
same  to  be  taken  or  made  accordingly,  or  U 
desired  by  any  party  may  direct  the  same  to  be 
considered  in  open  Court. 

21.  At  the  time  any  summons  or  appointp 
ment  is  obtained,  an  entry  thereof  is  to  be 
made  in  a  book,  called  "The  Summons  and 
Appointment  Book,"  stating  the  date  on  whicli 
the  summons  is  issued  or  appointment  made, 
the  name  of  the  cause  or  matter,  and  by  what 
party,  and,  shortly,  for  what  purpose  such 
summons  or  appointment  is  obtained,  and  at 
what  time  returnable. 

22.  Lists  of  matters  appointed  for  each  day 
are  to  be  made  out  and  affixed  outside  Uie 
doors  of  the  Chambers  of  the  respectiTe 
Judges,  and,  subject  to  any  special  direction, 
such  matters  are  to  be  heard  in  the  order  m 
which  they  appear  in  such  list. 

23.  The  course  of  proceeding  in  chambers 
is  ordinarily  to  be  the  same  as  the  coorseof 
proceeding  in  Court  upon  motions.  No  state 
of  facts,  charges,  or  discharges  are  to  be 
brought  in.  But  when  directed,  cop»^»  *"" 
stracts,  or  extracts  of  or  from  accounts,  deedB, 
or  other  documwata,  and  pedigrees  and  concise 
statements,  are  to  be  supplied  for  the  use  oJ 
the  Judge  and  his  chief  derk,  and,  where  so 
dh-ected,  copies  are  to  be  handed  over  to  the 
other  parties.  But  no  copies  to  be  made  oi 
deeda  or  documente  where  the  originals  can  w 
brought  in,  without  special  direction. 

2-4.  Th«  party  intending  to  use  any  affidant 
OB  any  proceeding  in  chambers  is  to  gjw 
notice  to  the  other  partiea  concerned  of  his  u»- 
tention  in  that  behalf.  ,  . 

26.  The  practice  of  the  Court  witii  reap^ 
to  evidence  before  tiia  hearing,  when  appbw 
to  evideace  to  be  taken  befoie  an  examuicr  la 
any  cause  subsequently  to  the  hearin&  w  ^  J* 
subject  to  any  special  dkectioas  which  wa/f  » 
given  in  any  particukr  caaa.  . 

26.  Where  achieC  clerk  ia  directed  by  ftj 
Judge  *o  examine  any  witntaa,  the  piactiee  aja 
BMda  rf  pioeeadimg  :» to  ba  Iha  same  as  »«* 
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case  of  the  examination  of  witnesses  before  the 
exanmier,  subject  to  any  special  diredaons 
which  may  be  given  in  any  particular  case. 
^  27.  The  original  examinations  and  depo- 
sitions of  parties  and  witnesses  taken  by  or 
before  the  Chief  Clerk,  authenticated  by  his 
wgnature,  are  to  be  transmitted  by  him  to  the 
Kecord  and  Writ  Office,  to  be  there  filed,  and 
any  party  to  the  suit  or  proceeding  may  have 
a  copy  thereof,  or  of  any  part  or  portion  there- 
orupon  payment  of  the  proper  fee, 

28.  All  Orders  made  m  chambers,  and 
drawn  up  by  the  chief  clerks  or  registrars,  are 
to  be  entered  in  the  same  manner  and  in  the 
same  office  as  Orders  made  in  open  Court  are 
entered. 

29.  Where  any  account  is  directed  to  be 
taken,  the  accounting  party  is,  unless  the 
Judge  shall  otherwise  direct,  to  make  out  his 
acqount  and  verify  the  same  by  affidavit.  The 
items  on  each  side  of  the  account  are  to  be 
numbered  consecutively,  and  the  account  is 
to  be  referred  to  by  the  affidavit  as  an  exhibit, 
and  to  be  left  in  the  Judge's  chambers. 

30.  Any  party  seeking  to  charge  any  ac- 
counting party  beyond  what  he  has  by  his  ac- 
count admitted  to  have  received  is  to  give 
notice  thereof  to  the  accounting  party,  stating, 
so  far  as  he  is  able,  the  amount  sought  to  be 
charged,  and  the  particulars  thereof,  in  a  short 
and  succinct  manner. 

31.  Upon  a  receiver's  account  being  left  in 
the  Judge's  chambers  to  be  passed,  a  summons 
to  proceed  thereon  is  to  be  taken  out ;  and  the 
account,  when  passed,  is  to  be  entered  by  the 
solicitor  of  the  receiver  in  books,  in  the  same 
manner  as  heretofore  ;  but  the  affidavit  veri- 
fying the  account  so  passed  is  to  refer  to  it  as 
an  exhibit,  and  not  to  be  annexed  to  it. 

32.  When  a  receivership  has  been  completed, 
the  book  containing  the  accounts  is  to  be  de- 
posited in  the  Record  and  Writ  Office. 

33*  Where  advertisements  are  required  for 
any  purpose,  a  peremptory  and  only  one  is  to 
be  issued,  unless  for  any  special  reason  it  may 
be  thought  neeessary  to  issue  a  second  adver- 
tisement or  further  advertisements;  and  any 
advertisement  may  be  repeated  as  many  times 
and' in  such  papers  as  may  be  directed. 

34.  The  advertisements  are  to  be  prepared 
bv  the  solicitor,  and  submitted  to  the  chief 
clerk  for  approval,  and,  when  approved,  are  to 
be  sipped  by  him,  and  such  signature  is  to  be 
sufficient  authority  to  the  printer  of  the  Gazette 
to  insert  the  same. 

35.  Advertisements  for  creditors  or  other 
claimants  are  to  fix  a  time  for  the  creditors  or 
claimants  to  come  in  and  prove  their  claims, 
and  to  appoint  a  day  for  the  hearing  and 
adjudicating  thereon,  and  may  be  in  a  form 
similar  to  the  form  set  forth  in  Schedule  (D.) 
to  these  Orders,  with  such  variations  as  the 
circumstances  o£  the  case  may  require. 

36.  Claimants  coming  in  pursuant  to  adver- 
tisement are  to  entei)  their  claims  at  the  cham- 
bers of  the  Judge  in  the  "  Summons  and  Ap- 
pointment  Book,"  for  the  day  appointed  for 
hearing  by  the  advertisement,  ana  are  to  give 


notice  thereof  and  of  the  affidavit  filed  to  the 
solicitors  in  the  cause,  within  the  time  specified 
in  the  advertisement  for  bringing  in  claims, 

37*  The  claimants  filing  affidavits  are  not  to 
be  required  to  take  office  copies ;  but  the  party 
prosecuting  the  cause  or  matter  is  to  take  office 
copies,  ana  produce  the  same  at  the  hearing, 
unless  otherwise  ordered  in  chambers. 

38.  If  on  the  day  appointed  for  hearing  the 
claims,  there  are  any  not  then  disposed  of,  an 
adjournment  day  for  hearing  such  claims  is  to 
be  fixed ;  and  where  further  evidence  is  to  be 
adduced,  a  time  may  be  named  within  which 
the  evidence  on  both  sides  is  to  be  closed,  and 
directions  may  be  given  as  to  the  mode  in 
which  such  evidence  is  to  be  adduced. 

39.  Any  claimant  who  has  not  before  entered 
his  ckdm,  may  be  heard  on  such  adjournment 
day,  provided  he  enters  his  claim  and  files  his 
affidavit  four  clear  days  prior  to  such  day,  and 
no  certificate  of  debts  or  claims  shall  in  the 
mean  time  have  been  made. 

40.  Creditors  claiming  debts  not  exceeding 
5/.  need  not  attend  on  the  day  of  hearing,  un- 
less required  to  do  so  by  notice  from  some  party. 

41.  After  the  time  fixed  by  the  advertise- 
ment, no  claims  are  to  be  received  except  as 
before  provided,  in  case  of  an  adjournment, 
unless  the  Judge  at  chambers  shall  think  fit 
to  give  special  leave,  upon  application  made  by- 
summons,  and  then  upon  such  terms  and  con- 
ditions as  to  costs  and  otherwise  as  the  Judge- 
shall  think  fit. 

42.  A  list  of  all  claims  allowed  shall,  when 
required  by  the  Judge,  be  made  out  and  left  in 
the  Judge's  chambers  by  the  party  prosecut- 
ing the  Order. 

43.  In  cases  where  the  Court  directs 
computation  of  the  interest,  or  the  apportion 
ment  of  any  fund,  which  is  to  be  acted  upon  bv 
the  Accountant-General  or  other  person,  with 
out  any  further  Order  from  the  Court,  the  Order 
to  be  made  by  the  Court  may  direct  such  com<- 
putation  or  apportionment  to  be  made  by  one 
of  the  chief  clerks  attached  to  the  Court  of  such 
Judge,  and  may  direct  the  certificate  thereof, 
signed  by  such  chief  clerk,  to  be  acted  upon 
accordingly,  without  the  same  being  signed 
and  adopted  by  the  Judge. 

44*  Where  an  amount  has  been  directed,  the 
certificate  or  report  is  to  state  the  result  of  such 
account,  and  not  to  set  the  same  out  by  way  of 
schedule,  but  is  to  refer  to  the  account  verified 
by  the  affidavit  filed,  and  to  specify  by  the 
numbers  attached  to  the  items  in  the  account, 
which,  if  any,  of  such  items  have  been  disal- 
lowed or  varied,  and  to  state  what  additions,  if 
any,  have  been  made  by  way  of  surcharge.  In 
any  case  in  which  the  account  verified  by  the 
affidavit  has  been  so  altered,  that  it  is  necessary 
to  have  a  fair  transcript  of  the  account  as  al- 
tered, such  transcript  may  be  required  to  be 
made  bv  the  solicitor  proseouting  the  Order, 
and  is  tnen  to  be  referred  to  by  Sae  certificate 
orrepart»  The  accounts*  and.  the  transcripts* 
if  any,  referred  to  by  certificates  or  reports,  axe 
to  be  filed  therewith,  but  no  copies  thereof  are 
to  be  required  to  be  taken  by  any  paity« 
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45.  The  certificates  or  reports  to  be  made  by 
the  chief  clerk  to  the  Judge  are  not,  except  the 
special  circumstances  of  the  case  shall  render 
it  necessary,  to  set  out  the  Order,  or  any  docu- 
ments or  evidence  or  reasons,  but  are  to  refer 
to  the  Order,  documents  and  evidence,  or  par* 
ticular  paragraphs  thereof,  so  that  it  may  ap- 
pear upon  what  the  result  stated  in  any  such 
certificate  or  report  is  founded. 

46.  The  certificate  of  the  chief  clerk  to  the 
Judge  may  be  in  a  form  similar  to  the  form  set 
forth  in  Schedule  (E.)  to  these  Orders,  with 
such  variations  as  the  circumstances  of  the  case 
may  require,  and  when  prepared  and  settled,  it 
is  to  be  transcribed  by  the  solicitor  prosecuting 
the  proceedings,  in  such  form  and  within  such 
time  as  the  cmdf  clerk  shaU  require,  and  is  then 
to  be  signed  by  the  chief  clerk  at  an  adjourn- 
ment to  be  made  for  that  purpose.  But  where, 
from  the  nature  of  the  case,  the  certificate  can 
be  drawn  and  copied  in  chambers  whilst  the 
parties  are  present  before  the  chief  clerk,  the 
same  shall  oe  then  completed  and  signed  by 
him  without  any  adjoummeot. 

47.  The  time  within  which  anv  party  is  to  be 
at  liberty  to  take  the  opinion  of  the  Juage  upon 
any  proceeding  which  shall  have  been  con- 
cluded, but  as  to  which  the  certificate  or  report 
of  a  chief  clerk  shall  not  have  been  signed  and 
adopted  by  the  Judge,  is  to  be  four  clear  days 
after  the  certificate  or  report  shall  have  been 
signed  by  the  chief  clerk. 

49.  Any  party  desiring  to  take  the  opinion 
of  the  Judge,  as  mentioned  in  the  last  preced- 
ing rule,  is  within  four  clear  days  after  tne  cer- 
tificate or  report  shall  have  been  signed  by  the 
chief  clerk,  to  obtain  a  summons  for  such  pur- 
pose. 

49.  At  the  expiration  of  four  clear  days  after 
the  certificate  or  report  shall  have  been  signed 
by  the  chief  clerk,  if  no  party  has  in  the  mean- 
time obtained  a  summons  to  take  the  opinion 
of  the  Judge  thereon,  the  chief  clerk  is  to  sub- 
mit the  certificate  or  report  to  the  Judge  for  his 
approval,  and  the  Judge  may  thereupon,  if  he 
approve  the  same,  sign  sucn  certificate  or  re- 
port in  testimony  of  his  adoption  thereof  as 
follows : — **  Approved,  this  day  of  ." 

50.  The  certificate  or  report,  when  signed  by 
the  Judge,  with  the  accounts,  if  any,  to  be  filea 
therewith,  is  to  be  transmitted  by  the  chief 
clerk  to  the  Report  OflSce,  to  be  there  filed. 

51.  The  time  within  which  an  application 
may  be  made  by  summons  or  motion  to  dis- 
charge  or  vary  any  certificate  or  report  which 
has  been  signed  and  adopted  by  the  Judge  sit- 
ting in  chambers,  is  to  be  eight  clear  days  after 
the  filing  of  such  certificate  or  report. 

52.  Certificates  of  the  chief  clerk  made  as 
mentioned  in  Rule  43,  and  not  required  to  be 
signed  and  adopted  by  the  Judge,  are  to  be 
transmitted  and  filed  in  the  same  manner  as 
those  signed  and  adopted  by  the  Judge. 

53.  The  Orders  47,  48,  49.  and  51,  are  not 
to  apply  to  certificates  on  passing  receivers' 
accounts.  Such  certificates  may  be  approved 
and  signed  by  the  Judge  without  delay,  and 
upon  being  so  signed  are  to  be  filed  and  forth- 
with acted  upon. 


54.  A  register  is  to  be  kept  of  all  proceed, 
ings  in  the  Judge's  chamoers,  ^th  proper 
dates,  so  that  all  Uie  proceedings  in  each  cause 
or  matter  may  appei^  consecutively  and  m 
chronological  order,  with  a  short  statement  of 
the  questions  or  points  decided  or  mled  at  any 
heanng. 

55.  Parties  attending  any  proceeding  in 
chambers,  without  havmg  obtained  the  pre- 
vious leave  of  the  Judge  to  attend  the  same, 
are  not  to  be  allowed  any  costs  of  such  attend- 
ance, unless  by  special  order  of  the  Court. 

56.  The  costs  of  counsel  attending  the 
Judge  in  Chambers  are  not  in  any  case  to  be 
allowed,  unless  the  Judge  certifies  it  to  be  a 
proper  case  for  counsel  to  attend. 

Ikpoeit  qf  Deeds. 

57.  Where  any  deeds  or  other  documents 
are  ordered  to  tie  Icdft  or  deposited,  the  same 
are  to  be  left  or  deposited  in  the  Record  and 
Writ  Ofiice,  and  are  to  be  subject  to  such  di- 
rections as  may  be  given  for  the  production 
thereof. 

Power  of  Judge, 

58.  Powers  and  authorities  given  to  the 
Masters  in  Ordinary  of  the  Court  of  Chancery 
by  any  General  Oraer  or  Orders  of  the  Court, 
may  be  exercised  by  the  Judge  sitting  in 
chambers. 

59.  The  power  of  the  Court  and  of  the 
Judge  sitting  in  chambers  to  enlarge  or 
abridge  the  time  for  doing  any  act  or  taking 
any  proceeding,  and  to  give  any  special  direc- 
tion as  to  the  course  of  proceeding  in  any 
cause  or  matter,  is  unafifected  by  these  Orders. 

Commeneemeii/  of  Orders, 

60.  These  Orders  shall  take  effect  and  come 
into  operation  from  and  after  the  Ist  day  of 
Michaelmas  Term,  1852. 

Interpretation, 

61.  In  these  Orders  the  following  words 
have  the  several  meanings  hereby  assigned  to 
them,  over  and  above  their  several  ordinary 
meanings,  unless  there  be  something  in  the 
subject,  or  context,  repugnant  to  such  con- 
struction; viz.: — 

1.  Words  importing  the  singular  number 
include  the  plural  number,  and  words  import- 
ing the  plural  number  include  the  singular 
number. 

2.  Words  importing  the  masculine  gender 
include  females. 

3.  The  word  "  party,"  includes  a  body  po- 
litic or  corporate. 

4.  The  word  "  affidavit,"  includes  affirma- 
tion. 

5.  The  word  "  Order,"  includes  decree  and 
decretal  Order. 

6.  The  word  "  Receiver,"  includes  consig- 
nee and  manager. 

St.  Lbonards,  C. 
John  Roicillt,  M.  R. 
G.  J.  Turn  BE,  V.C. 

RiCHD.  T.   KiNDBRSLBT,  V.C 
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SCHBDULS  (A). 

Form  of  Sumimoms. 
In  Chancery. 
In  the  matter  of  John  Thomas^  an  infant^ 
or  Joseph  Wilson 

ag^nst 
William  Jackson. 
Let  all  parties  concerned  attend  at  my  cham- 
bers [in  the  Rolls  Yard,  Chancery  Lane»  Mid* 
dlesex],  [or,  at  No.  — ,  Square,  Lin- 
coln's Inn,  Middlesex],  on  the  day  of 
,  at         of  the  clock  In  the        noon, 
on  the  hearing  of  an  application  on  the  part  of 
[here  state  on  whose  behalf  the  application  is 
made,  and  the  precise  object  of  the  appHcatum]. 
Dated  this        dav  of            ,  1852. 
John  Rom  illy.  Master  of  the  Rolls,  or, 
Gborgb  James  Turner,  Vice-Chancellor,  or, 
KiCHARDT.KiNDBRSLEY,Vice-Chancellor,  or, 
John  Stuart,  Vice- Chancellor. 

This  summons  was  taken  out  by  A.  and  B.. 
of  Lincoln's  Inn,  in  the  county  of  Mid- 
dlesex, solicitors  for 
To 

The  following  note  to  be  added  to  the  original 
summons   where  proceedings  originate  in 
chambers  ;  and  when  the  time  is  altered  by 
endorsement,  the  endorsement  to  be  referred 
to  as  below. 
NoTB.— If  you  do  not  attend,  either  in  per- 
son or  by  your  solicitor,  at  the  time  and  place 
above  mentioned  [or,  at  the  place  above  men- 
tioned, at  the  time  mentioned  tn  the  endorse- 
ment  hereon'],  such  Order  will  be  made,  and 
proceedings  taken,  as  the  Judge  may  think 
just  and  expedient. 

N,B, — The  Form  of  Summons  to  be  obtained 
under  section  45  qf  the  Act  15  4r  16  Vict, 
e.  86,  is  prescribed  by  Rule  42  of  the 
Orders  of  7  Aug,,  1852. 


Schedule  (B). 
Form  of  Summons  by  Chief  Clerk. 
In  Chancery. 

In  the  matter  of  the  Estate  of  John  Thomas, 
late  of  ,  in  the  county  of  , 

deceased, 

or 
Joseph  Wilson 
against 
William  Jackson. 
The  defendant,  William  Jackson  [or,  A.  B., 
of,  &c.],  is  hereby  summoned  to  attend  at  the 
chambers  of  the  Master  of  the  Rolls  [or.  Vice- 
Chancellor              ],  in  the  Rolls  Yard,  Chan- 
cery Lane  [or.  No.  — ,  — Square,  Lin- 
coln's Inn,  Middlesex],  on          the        day  of 
at         of  the  clock  in  the        noon,  to 
be  examined  [or,  to  be  examined  as  a  witness 
on  the  part  of  the            for  the  purpose  of  the 
proceedings  directed  by  the  Master  of  the  Rolls 
for,  the  said  Vice-Chancellor]  to  be  taken  be- 
fore me. 

Dated  this  day  of  1851V 

A.  B„  Chief  Qerk. 
This  summons  was  taken  out  by  A»  and  B. 


of  Lincoln's  Inn,  in  the  county  of  Middle- 
sex, solicitors  for 


Schedule  (C). 
JFbrm  of  Order, 
This  Court  doth  order,  that  the  following 
accounts  and  inquiries  be  taken  and  made; 
that  is  to  say, 

1.  An  account  of  the  personal  estate  not 
specifically  bequeathed,  of  A.  B.,  deceased, 
the  testator  in  the  plesidings  name,  come  to 
the  hands  of,  &c. 

2.  An  account  of  the  said  testator's  debts* 

3.  An  account  of  the  said  testator's  fune- 
ral expenses. 

4.  An  account  of  the  said  testator's  le- 
gacies. 

5.  An  inquiry  what  parts  (if  any)  of  the 
said  testator's  personal  estate  are  outstand- 
ing or  undisposed  of. 

And  it  is  ordered  that  the  said  testator's 
personal  estate  not  specifically  bequeathed,  be 
applied  in  payment  of  his  debts  and  funeral 
expenses  in  a  course  of  administration,  and 
then  in  payment  of  his  legacies. 

And  it  is  ordered,  that  the  following  further 
accounts  and  inquiries  be  taken  and  made ; 
that  is  to  say, 

6.  An  inquiry  what  real  estate  the  said 
testator  was  seised  of  or  entitled  to  at  the 
date  of  his  will  and  at  the  time  of  his  death. 

/•  An  inquiry  what  incumbrances  affect 
the  said  testator's  real  estate. 

8.  An  account  of  the  rents  and  profits  of 
the  said  testator's  real  estate  received  by,  &c. 

9.  And  it  is  ordered,  that  the  said  testa- 
tor's real  estate  be  sold. 

And  it  is  ordered,  that  the  further  consi- 
deration of  this  cause  be  adjourned,  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  as 
they  may  be  advised. 

Schedule  (D.) 
Form  of  Advertisement. 
Pursuant  to  a  Decree  or  Order  of  the  High 
Court  of  Chancery,  made  in  the  cause 

against 
the  creditors  of  [or  persons  claiming  debts,  or 
liabilities  affecting  the  estate  of,  or  the  persons 
claiming  to  be  next  of  kin  to,  or  the  hetrof,  as 
the  case  may  be],  late  of  iu  the 
county  of  who  died  in  or  about  the 
month  of  are  by  their  solicitors,  on  or 
before  the  day  of  to  come  in 
and  prove  their  debts  or  claims  at  the  cham- 
bers of  the  Master  of  the  Rolls,  in  the  Rolls 
Yard,  Chancery  Lane  [or,  of  the  Vice-Chan- 
cellor           No.  — , Square,  Lincoln's 

Inn],  Middlesex,  or  in  default  thereof  they  will 
be  pereooptorily  excluded  from  the  benefit  of 
the  said  Decree  [or  Order]. 
Monday,  the  day  of  at 

o'clock  in  the         noon,  at  the  said  cham- 
bers, is  appointed  for  hearing  and  adjudi- 
cating upon  the  claims. 
Dated  this  day  of  1852. 

A.  B.,  Chief  Clerk. 
B  B  5 
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SCHXDULB  (£,) 

Form  nf  Certificate  tf  Chief  Clerk. 
In  the  matter  of  ,  [or,  between  ] 


[State  title'].  In  pnrsnanoe  of  the  directions 
ffiven  to  me  by  the  Ifasterof  the  Rolls  [or,  the 
Vice-Chancellor  ]»Jh«reb^  certify, 

that  the  result  of  the  accounlQ  and  inqiiiries 
which  have  been  taken  and  made,  in  puraoance 
of  the  Order  in  this  canae^  dated  the 
day  of  ,  is  as  follows : — 

1.  The  defendants*  the 
executors  of  .,  the  testator, 
have  received  personal  estate  to  the  amount  of 
£  ,  and  they  have  paid,  or  are  entitled 
to  be  allowed  on  account  thereof*  aums  to  the 
amount  of  £  » leaving  a  balance  due 
from  [or  to]  them  of  £  ,  on  that  ac- 
count. 

The  particulars  of  the  above  receipts  and 
payments  appear  in  the  account  marked  , 

verified  by  the  affidavit  of  ,  filed  on 

the  day  of  ,  and  which  account 

IB  to  be  filed  with  the  certificate,  except  that  in 
addition  to  the  aums  appearing.on  suck  account 
to  have  been  received,  the  said  defendants  are 
charged  with  the  following  sums  [state  the 
same  here,  or  in  a  schedule'],  and  except  that  I 
have  disallowed  the  items  of  disbursement  in 
the  aaid  account  numbered  and 

[Or  in  cases  where  a  transcr^t  has  been  made]. 

The  defendants*  ,  have 

brought  in  au  account  verified  by  the  affidavit 
of  ,  filed  on  the  day  of 

,  and  which  account  is  marked  , 

and  is  to  be  filed  with  this  certificate.  The  ac- 
count has  been  altered,  and  the  account  marked 
,  and  which  is  also  to  be  filed  with 
this  certificate,  is  a  transcript  of  the  account  as 
altered  and  passed. 

2.  The  debts  of  the  testator  which  have  been 
allowed  are  set  forth  in  the  Schedule 
hereto,  and  with  the  interest  thereon  and  costs 
mentioned  in  the  Schedule,  are  due  to  the  per- 
sons therein  named,  and  amount  altogether  to 
£ 

3.  The  funeral  expenses  of  the  testator 
amount  to  the  sum  of  £  ,  which  I  have 
allowed  the  said  executors  in  the  said  account 
of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set 
forth  in  the  Schedule  hereto,  and  with 
the  interest  therein-mentioned  remain  due  to 
the  person  therein  named,  and  amount  alto- 
gether to  £ 

5.  The  outstanding  personal  estate  of  the 
testator  consists  of  the  particulars  set  forth  in 
the  Schedule  thereto. 

6.  The  real  estate  to  which  the  testator  was 
entitled  consists  of  the  particulars  set  forth  in 
the  Schedule  hereto. 

7.  The  incumbrances  affecting  the  said  tes- 
tator's real  estate,  are  specified  in  the 
Schedule  hereto. 

.8.  The  defendants  have  received  rents  and 
profits  of  the  testator's  real  estate,  &c.  [in  the 
form  similar  to  that  provided  with  respect  to  the 
personal  estate]. 


9.  The  real  estatea  of  the  teaUtor  directed  to 
be  sold  have  been  sold,  and  the  purchase- 
money,  amounting  altogether  to  £  >  have 
been  paid  into  Court.  

N.  fi. — 77uf  above  numbers  are  to  aorrespond 
with  the  numbers  in  the  decree. 

After  each  statement  the  evidence  produced 
is  to  be  stated  m  follows  :— 

The  evidence  prodneed  on  this  acconnt  ^ 
inqairy]  oonekitaof  the  probate  of  the  teautorj 
wiU,  the  affidavit  of  A.  B.  filed  ,  ^ 

paragraph  No.  of  the  affidavit  of  C.  D- 

filed. 

St.  Leonards,  C. 
John  Romillt,  M.  R. 
G.  J.  Turner,  V.  C. 

tRlCHD.  T.  KlMUBBBLEY,  V.C. 


THE  NEW  RECORDER  OF  HULL. 


MR.    WARREM'S 


TO    THE    GRAND 


ADDRESS 
JURY. 

The  appointment  of  Sammel  Warren,  Esq., 
Q.  C,  to  the  important  judicial  office  of  Be^ 
corder  of  Hull,  has  given  great  satisfaction  to 
all  parties.  We  condense  the  following  aecoont 
from  the  looal  press. 

The  Michaelmas  Quarter  Sessions  of  the 
Peace  were  opened  on  the  14tb  October,  on 
which  occasion  there,  was  an  unusually  large  azul 
influential  attendanee  of  the  leading  gantkoM 
of  the  town.  Before  the  appointed  hour  *r 
the  opening  of  the  proceedings,  even  iha  w 
porters'  box  was  invaded^and  the  ben^||Ae 
galleries,  and  the  avenues  were  crowded,  w 
mayor  arid  many  of  the  magistrates  and  mem- 
bers of  the  town  council  were  present;  and 
several  ladies  also  graced  the  seat  of  justice. 

Mr.  Warren  entered  the  Oonrt  soon  after  10 
o'clock,  ua]&d  'was  received  with  much  lespect, 
the  whole  of  the  legal  and  other  gentkiEpflAI^ 
from  their  ^eats  and  paying  silenf^BBiAcc. 
The  Recorder  having  ackndwledjjpq  the  com- 
pliment, proceeded  to  take  the  Oath  of  Allegi- 
ance and  Supreonc^,  whicit  he  repeated  i^h 
marked  solemnity. 

The  Grand  Jury  were  then  called,  Mpit^t 
Recorder  thus  addressed  them : — 

"  Gentlemen  of  the  Grand  Jury,— In  address- 
ing you  for  the  first  time,  I  cannot^lp  advert- 
ing for  a  moment  to  the  circumstaitees'^OT 
last  interview  \rilh  your  late  learned  RecoraWJ 
Mr.  Granger.  It  was  only  a  dijr,or  two  brfore 
he  left  London  to  hold  his  ^^^""JJfJjfe 
sions,  and  occurred  in  the  Parliament  Chanfwr 
of  the  Inner  Temple,  of  which  we  both  were 
benchers.  He  spoke  with  animation  of  going 
down  to  Hull,  and  then  to  Durham,  ^^^^^'^^ 
estpected  to  be  triumphantly  returned  a  member 
of  the  new  Parliament;  and  so  he  was ;  hut  of 
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Htt  wnSl  ?    Row  fitfle  eitiier  of  vs  ihooght 
tlHk  weakag,  tbat  oa  this  4ky  he  wwdd  te 
OMwlderingutke  ranlteof  theTfwpk  Ckivek, 
aad  I  sittiDg  here  es  his  sacceaecnri    On  the 
very  last  Sunday  I  sat  in  xny  appointed  place 
in  the  Temple  Uhtnrh^  and  it  wm  close  to  the 
spot  where  the  remains  of  my  predeeesaor  are 
mag.   I  thought  of  my  being  here  to<«day,aad 
I  Isaye  you  to  imagine  with  what  feelings  of 
solemnity.    What  ^ladows  we  aie,  and  what 
shadows  we  pursue !    It  is  not  for  me  to  eulo- 
gise the  memory  of  my  deceased  predecessor, 
out  I  will  say  that  I  hieliere  he  was  very  ansi- 
osM  to  dischai^e  his  judidai  duties  enaoica- 
tioasly.  and  had  to  do  so  under  the  consunt 
preBsure  of  an  unsound  physical  constitution, 
which  sunk   suddenly   under  an  apparently 
sfight  attack  of  indisposition,    lie  died  in  the 
prime  of  life,  and  as  «  member  of  the  Lc^gisla- 
tuie  and  of  the  Bar,  of  considerable  standing, 
has  left  behJnd  him  a  charaotar  of  namiUied 
integrity.    In  sncoeeding  so  msocpectedly  to 
the  seat  which  he  left  racant,  it  is  my  oamest 
desire,  and  will  ever  be,  widi  a  deep  mmte  of 
Wf  own  deficiencies,  trnly  and  indimreatly  to 
nnaister  justice  in  a  smiit  of  moderation  and 
finaness,  and  in  hnmble  dependence  on  the 
Mwning  of  God.   I  rely,  also,  confidently  upon 
the  e(M>pexation  of  those  who  are  associated 
with  me  in  the  honourable  and  responsible 
fvnetions  of  administenng  jnsttee  within  this 
boBsvgh.    Gentlemen,  fergare  me  for  vsmind- 
iag  you  that  the  laws  wi&  which  we  ham  to 
deal,   are    based  upon    C<hri8tiaiuty ;    whose 
snb^Bc  sanctions  supippit  vv^ry  f  ortkvir  si 
the  strvctnre,  and  dignify,  but  i^  the  same 
time  iiestcain,  every  eonsciealioits  fuactionaiy, 
howsiet  humble,  however  Umited  msnr  be  the 
sphere  of  his  action.    GenUensen,  a  tnotMaad 
years  ago,  our  illustrious  King  Alfred  compiled 
a  iitde  code  of  laws,  still  extaiBt,  aad  a  copy  of 
which  I  had  the  irfnasiife  of  seeing  yeslerdiieiy  in 
VMr  noble  library*  for  the  aavermnent  of  hie 
kingdom.      He  conunenced  it  with  the  Tea 
Commandmants,  which  he  set  fotdi  one  by 
one,  and  quoted  the  confirmation  of  them  by 
oor  Saviour  in  the  New  Testament :  'Thinknot 
that  I  am  come  to  destroy  the  law  and  the 
pmphete :  I  am  not  come  to  destroy,  but  to 
Mfil.'     He  then  grandly  added— '  Hiese,  my 
sabiecta,  are  the  Uiws  given  by  Almighty  God 
to  bie  creatures ;  and  if  tiiese  hws  were  but 
obeyed,. those  of  oars,  a^iich  loUow,  would  be 
nselesa/   This  is  a  noble  and  affectiag  ineidsnt 
in  aor  judicial  history ;  it  from  the  &9t  deeply 
impresoed  xny  mind,  and,  I  think,  mnst  deeply 
uapreas  yours.    Oar  bars  iotve,  nice  then, 
sawUen  into  an  enormoas  balk  and  complexity; 
bat  thej  still  bear  the  same  relation  to  religion 
wfaseh  distingiushed  the  mde  and  simple  els- 
minls  of  thoee  laws  in  tiha  daya  of  great  and 
goad  KzQff  Alfred.    Whoever  realisse  this  hct 
will  sae  in  those  bars  a  B|>lendoar  hidden  froi 
thaae  wbo  do  not ;  and  admtnisterittg  ahem  in 
this  apir^  are  shall  beat  aecane  that  miagling  of 
mcBCf  with  jaatice  (each  rafleetang  the  i^|a  of 
the  other,  or  neither  is  vsallf  mercy  or*jastaoe) 
which  will  flttke  onr  laws  revested  by  even 


flMMe  aobappy  persons  who,  throi^  ourin- 
stnuttentaBtv,  are  made  to  feel  their  shnpest 
edge.  Gentlemen,  the  adnniistration  of  mil 
justice  in  this  ooontry—- 1  mean  that  of  Com- 
mon law  and  of  £^aity'— Ixas  recently  been 
altered  and  amended  to  an  extent  utt^ly  un- 
precedented ;  and  the  practical  commencement 
of  the  new  system  must  render  ever  memorable 
the  Autumn  of  1852.  I  believe  these  chan|;es, 
sweeping  diough  they  mav  be,  which  have  just 
been  effected,  are  equally  t>old,  wise,  and  bene- 
ficial, reiecting  infinite  honour  upon  dl  con- 
cerned in  bringing^them  about,  and  conferring 
an  incalehlalHe  booh  upon  the  country.  The 
main  objects  of  these  changes  are  to  destroy 
the  springs  of  technicality  and  delay ;  to  bring 
litigants  together  promptly;  and  strip  the 
merits  of  their  cases  of  everything  calculated 
to  disguise  the  troth,  to  distort  fsct,  and  to 
footer  fraad.  And  the  saaie  may  also  be  Said, 
to  a  great  estent,  of  aar  criaiinil  bar  (thanks, 
in  no  small  d«(ree,  to  one  of  my  learned  aad 
excellent  pre£cessors  here,  my  friend  Mr. 
Baines),  which  has  lately  been  placed  upon  a 
bams  of  plain  good  s^se.  The  facts  of  casee 
now  caa,  or  aaght  to  be,  reached  eaaSy  and 
speedily;  while,  at  the  eame  time,  the  sacred 
principles  of  liberty  and  justice  are  seen  more 
conspicuously  in  action  than'  ever,  leavening 
the  whole  lump  of  a  humane  and  enifigbtenea 
criminal  jnrispradeaee.  Let  as  be  thankM 
for  this,  and  Muleavour  to  discharge  our  siai- 
plified  dudes  with  increased  efficiency.  There 
is,  however,  one  suggested  alteration  of  our 
cfftoilitdaysiMlMJthw  ftfopiiely  -of  whidi  I,  ibr 
one,'  have  not  yet  discovered — I  mean  the 
mucih.canvassed  abolition  of  that  part  of  it 
which  you  vourselvesat  this  moment  represent 
—the  grana  jury.  I  have  paid  attention  to  the 
subject  for  a  long  time,  and  concur  in  the 
opinion  of  one  of  the  most  admirable  Judges 
that  aver  adoraed  tht  Bench  at  Westmineter, 
and  which  he  latelv  ezprsssed  to  me  himself; 
and  lie  was  decidedly  and  altogether  opposed 
to  the  abolition  of  this  ancietat  and  valuable 
institution.  Gentlemeri,  no  one  can  tell  bow 
soon  times  may  anrive  when  aU  would  banne 
cause  to  lament  the  loss  of  this  red  and  gMBt 
bulwark  against  oppression;  and  though  the 
system  may  admit  of  some  improvements  in 
detail,  those  appear  to  ne  re(]^EiiBite  onlj  to 
conact  Ite  inconveniences  occamonally  anftBjg 
from  the  hftsty  <^  n^%ea^  discharge  of  their 
duties  by  gra^d  jurymen  themselves.  If  gen- 
tlemen in  your  position  would  but^  faithfully 
discharge  their  sworn  duties,  the  institution 
fonas  a  very  valuable  aad  powerful  engine  for 
admtnisteriag  the  criminal  law  of  the  country. 
It  is  you  alone  who  set  us  here,  in  this  Court 
below,  in  motion  against  an  accused.  Oi|r 
haiids  are  tied,  our  lips  are  sealed,  until  you 
looee  the  one  and  open  the  other,  by  tdlMng  us 
tfaatr-'ts  for  as  theeapar/e  evidence  laid  bdbre 
you  has  gone — and  to  which,  of  course^  alone 
you  rigorously  confine  younelves  —  in  your 
opinion  a  case  exists  against  the  accused, 
whidi  must  be  answered  at  this  bar.  For  my 
part,  I  know  not  which  is 'the  greater  evil-«i- 
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considerately  to  set  us  in  motion,  or  inconsl 
derateljr  to  prevent  our  action ;  improperly  to 
entertam,  or  improperly  to  reject,  a  bill  woich 
luid  been  sent  up  to  you  for  careful  and  solemn 
consideration.  lou  will,  I  am  sure,  bear  with 
these  observations;  not  because  I  hare  any 
reason  to  believe  them  here  specially  necessary 
(for  from  what  I  have  heara,  I  believe  quite 
the  contrary  to  be  the  case),  but  because  I 
know  that  for  some  few  years  the  propriety  of 
retaining  or  abolishing  this  time-honoured  and 
most  important  institution  has  been,  and  con- 
tinues to  be,  seriously  canvassed  by  those  who 
are  keeping  a  watchful  eye  upon  tne  mode  in 
which  grand  juries  exercise  their  functions. 
These,  gentlemen,  are  the  only  preliminary  ob- 
servations with  which  I  shall  trouble  you  upon 
an  occasion  which  I  deem  of  some  little  im- 
portance to  both  yourselves  and  to  me." 

The  Hull  Packet,  in  a  leading  article,  thus 
refers  to  the  above  address  of  Mr.  Warren, 
and  its  sentiments  are  cordially  echoed  by  the 
Liberal  papers  of  Hull,  the  Eastern  Counties' 
Herald  and  the  HtiU  Advertiser, — ''No  one 
can  read  the  admirable  and  impressive  charge 
delivered  by  our  new  Recorder  in  the  Sessions 
Court,  yesterday,  without  feeling  convinced 
that  he  comes  amongst  us  with  the  most  anx- 
ious desire  to  administer  justice  without  favour 
or  affection ;  and  no  one  who  had  an  oppor 
tunity  of  observing  his  demeanour  on  the 
Bench  during  the  trials  which  took  place  sub- 
sequently, can  doubt  for  one  moment  his 
ability  to  carry  that  desire  inJ;o  execution.  We 
know  we  are  only  echoing  the  opinion  of  our 
townsmen  when  we  state  that  Mr.  Warren's 
appointment  to  the  Recordership  of  our  bo- 
rough is  most  satisfactory ;  and  the  wish  that  he 
may  long  retain  this  judicial  appointment  is, 
we  believe,  universal." 

The  HuU  Advertiser,  also,  thus  records  its 
opinion  of  the  fitness  of  this  appointment : — 
*'  Our  new  Recorder  passed  the  ordeal  of  his 
first  appearance  as  a  Judge  at  Quarter  Sessions 
with  great  credit  to  himself  and  great  satisfac- 
tion to  the  Bar  and  the  Public.  Though  the 
cases  tried  were  not  unusually  numerous,  they 
were  more  than  usually  important,  and  were 
well  calculated  to  test  the  discretion,  the  dis- 
cernment, the  legal  sentences,  and  the  judicial 
ability  of  the  presiding  Judge.  Owing  to  the 
general  desire  to  catch  a  glimpse  of  the  Author 
of  "Ten  Thousand  a-Year"  in  wig  and  gown, 
the  Court,  during  the  whole  of  the  Sessions, 
was  densely  crowded.  Among  the  learned 
Recorder's  supporters  on  the  Bench,  the  most 
diligent  in  their  attendance  were  the  ladies,  of 
whom  the  number  present  was  unusually 
great."  I 


The  Metropolitan  presft  has  not  been  nknt. 
The  Editor  of  The  Standard  adds  to  the  above 
passage,—"  We  have  great  pleasure  in  citing 
this  hononxable  testimony  by  a  liberal  jonmal 
to  the  excellense  of  a  Ministerial  judicisl  sp- 
pointment." 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

THE   MBBTING  AT   DBRBY. 

Having  in  the  last  Number  given  tbe 
speeches  of  Mr.  Palmer,  Mr.  Shaw,  Mr. 
Monsley,  and  Mr.  Glynn,  we  now  proceed 
to  report  the  addresses  of  the  remainiof^ 
speakers  at  this  important  meeting. 

Mr.  Beaumont  entirely  agreed  on  the  import- 
ance of  occasionally  holding  meetings  like  the 
present.  At  first  sight  it  might  seem  a  useless 
and  absurd  proceeding,  but  it  was  a  fact  that 
they  as  a  Profession  had  not  been  so  united  as 
they  ought  to  be,  and  this  weakness  in  their 
position  had  consequently  oftentimes  invited 
aggression.  Consiaering  their  numbers,  and 
the  improved  standard  of  education  now  exist- 
ing, there  were  not  many  bodies  in  the  country 
who  could  exert  so  much  influence  as  attor- 
neys and  solicitors  if  they  were  united.  But 
let  it  be  understood  that  they  were  not  now 
assembled  to  maintain  abuses  merely  because 
they  ministered  to  their  interests.  Their  ob- 
ject was  to  assist  aU  well  considered  plans  for 
improving  the  law,  especially  such  as  related 
to  the  practice  of  the  Courts,  and  to  muntadn 
a  high  standard  of  education,  and  a  correct 
and  honourable  feeling  among  themselves.  To 
effect  this,  union  was  necessary,  and  union  on 
such  a  basis  would  make  them  strong.  It  was 
indispensable  that  they  should  use  their  own 
strength  in  their  own  cause,  since  they  could 
not  reckon  upon  external  aid.  Will  the  heads 
of  our  Profession,  will  the  Bar  do  battle  for 
us  ?  They  will  not,  it  appears,  disdain  to 
enter  our  ranks.  Government  solicitorships, 
town-clerkships,  manorial  stewardships,  these 
attorneys'  offices  it  is  not,  it  seems,  inconsist- 
ent with  the  etiquette  of  the  Bar  to  fill.  Bat  I 
am  afraid  it  must  be  recognised  that  the  Bar 
do  not  hold  the  solicitors  in  very  especial 
regard.  I  hold  in  my  hand  a  pamphlet  written 
by  a  gentleman  of  honourable  name,  one  Mr. 
Charles  Rann  Kennedy,  a  barrister,  in  which 
he  is  so  good  as  to  communicate  to  us  Am 
notion  of  the  proper  relative  position  of  the 
banisters  and  Uie  attorneys.  The  attorney 
should,  according  to  this  gentleman,  be  the 
servant  of  the  barrister  (  Here  are  his  words : 
— **  Why  should  you  employ  a  middleman  to 
do  that  which  is  best  done  by  yourself?  If 
the  attorney  were  only  the  barrister's  clerk,  as 
under  a  good  system  he  should  be,  there  would 
be  no  harm  in  his  introducing  the  case  to  his 
master."  And  having  thus  favoured  us  with 
his  impression  of  our  own  body,  he  begs  of  us 
to  "  Consider  what  a  well-educated  barrister  is* 
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Hb  hat  ^wwikd  bk  tine  to  the  8tad]r»  not  of 
the  mere  rontiiie,  Imt  of  the  science  of  law. 
Nor  if  law  the  only  commodity  in  which  he 
deals.  His  mind  is  enlightened  hy  Uiose 
liberal  studies  which  mike  up  the  scholar  and 
the  gentleman  —  history,  poetry,  philosophy. 
We  barristers  are  gentlemen  and  scholars — as 
a  class,  we  are  above  the  attorneys ;  we  have 
better  education,  higher  thoughts,  greater  ca- 
pabilities—would that  we  had  more  opportu- 
nities for  their  development !— but  we  must  not 


Hortenuus  and  Cicero  of  Rome,  and  Mr.  Charlea 
Rann  Kennedy  of  Birmingham.  Sir,  I  am 
persuaded  that  if  we  would  impress  our  views 
upon  the  Legislature  or  the  Ministry,  it  is  not  to 
be  done  by  approaching  the  Bar  with  timid  and 
mincing  phraseology,  but  it  is  to  be  accom- 
plished only  by  trusting  to  ourselves,  by  show- 
ing that  we  have  the  power  to  maintain  our 
own  cause,  and  that  we  intend  to  use  it.  Mr. 
Beaumont  proceeded  to  say  that  they  possessed 
great  facilities  for  accomplishing  the  object 


think  too  much  of  ourselves  for  all  that."  Now  \  they  had  in  view.  Independent  of  the  various 
it  is  satisfactory  to  learn  all  this  upon  authority  i  law  societies  throughout  the  country,  they  had 
so  competent  and  unimpeachable.  The  barris-  \  in  London  two  societies  of  recognised  authority; 
ter,  then,  is  so  highly  sublimated  a  being  as  to  |  and  they  were  thus  enabled  to  exert  an  influ* 
be  secure  against  ordinarily  noxious  influences ; !  ence  attended  with  great  practical  results.  The 
and  the  things  which  in  an  attorney  would  have  course  they  pursued  on  the  certificate  duties 
an  ugly  look  become  hallowed  ana  dignified  in  '  question  was  successful,  and  honourable  to 
his  peculiar  circumstances.  "  He  is,"  says  Mr. ,  both  societies ;  and  it  only  required  that  they 
Kennedy,  "  something  very  different  from  the '  should  innoculate  the  public  mind  with  a  con- 
mere  red-tape  lawyer."  Ah,  very  true,  Mr. ,  viction  of  the  utility  of  their  efforts  in  a  right 
Kennedy.  It  must  have  required  the  mind  of  direction,  in  order  to  give  greater  success  to 
more  than  an  ordinary  lawyer  to  have  devised  ,  their  labours.    It  was  huj  the  other  day  that 


that  profitable  etiouette  bv  virtue  of  which  the 
old  system  of  back  refreshers  existed ;  by  the 
nappy  operation  of  which  a  retainer  could  be 
made  sure  only  by  the  multiplication,  at  every 
minute  stage  of  a  suit,  of  briefs  and  fees  which 
the  attorney  knew  to  be  unnecessary  and  de- 
sired to  prevent;   in  conformity  with  which, 


the  report  of  the  Royal  Commissioners  upon 
Equity  Reform  was  issued,  and  it  was  right  the 
pubhc  should  know  that  all  the  main  points  in 
that  report  had  been  previously  embodied  in 
the  report  of  the  Sohcitors'  Law  Committee  and 
presented  six  weeks  before.  The  Abolition  of 
the  Masters'  Office  was  suggested  by  the  sohci- 


but  in  defiance  of  the  requirements  of  common  i  tors,  and  duly  adopted  by  the  Royal  Commis< 
honesty,  fees  must  never  be  returned,  though!  sioners;  and  he  trusted  and  believed  that  the 
the  business  for  which  they  were  paid  was  un- ,  society  would  proceed  vigorously  in  the  same 
performed,  and  the  ruin  of  the  client  might  <  useful  career.  It  must  not  be  forgotten,  bow- 
be  the  consequence ; — nay,  which  rendered  it  ever,  that  position  is  power.  Adam  Smith  said, 
matter  of  doubtful  propriety  and  infrequent ,  the  army  and  navy  were  in  some  degree  corn- 
practice,  that  they  should  be  restored  even  on !  pensated  for  their  small  pay  by  their  position  ; 
the  elevation  of  the  barrister  to  the  judge's  seat,  but  if  Parliament  reducea  attorneys  to  the  star- 
and  here  again,  whatever  the  consequences  to  I  vation  point,  and  let  in  a  class  of  men  who  would 
the  unhappy  client — a  system  not  in  compliance, !  be  a  pest  and  a  scourge  to  the  community,  their 
but  in  despite  of  which,  and  in  utter  scorn  of  position  would  be  destroyed,  and  the  interest 
the  very  theory  of  an  honorarium,  an  eminent  i  of  the  public  would  suffer.  It  was  then  a  right 
Serjeant  of  the  pref>ent  day,  and  a  man  un-  -  and  a  duty  which  they  owed  to  themselves  to 
doubtedly  of  high  character,  endeavoured,  until  make  every  legitimate  use  of  the  influence  they 
successfully  resisted  by  the  two  law  societies  of  i  at  present  retained,  and  insist  on  being  treated 
London,  to  fix  at  the  moderate  sum  of  25   as  gentlemen. 


guineas  the  price  below  which  he  would  not  be 
sold  upon  his  circuit,  thus,  independently  of 
other  considerations,  giving  an  obvious  advant- 
age to  the  rich  man  over  the  poor.  Be  assured 
that  the  Bar  will  protect  themselves,  if  not  in 
one  way,  in  another ;  for,  observes  Mr.  Ken- 
nedy again  "  It  is  better  that  the  client  should 
have  direct  access  to  the  barrister  for  advice. 
It  is  better  you  should  go  to  the  fountain  head 
than  be  obliged  to  drink  from  the  muddy 
stream."  ...  "A  false  and  idle  notion 
has  got  abroad,  that  it  is  disreputable  for  the 
barrister  to  come  in  contact  with  the  client.  It 
is  an  insult  to  both,  to  suppose  any  such  thing. 
The  jurisconsuUi  of  the  Romans  had  no  such 
false  pride.  They  did  not  see  their  clients  vi- 
cariously. There  is  nothing  degrading  in  the 
performance  of  an  honourable  service,  whether 
for  a  fee  .or  otherwise."  Yes,  Mr.  Kennedy, 
the  jumeofi^^s  of  whom  you  write  did  not  re- 
ceive fees ;  the  Enghsh  Bar  does;  and  herein, 
if  in  nothing  else,  consists  a  diflference  between 


Mr.  Ryland,  of  Birmingham,  expressed  the 
obligations  he  felt  to  be  due  to  the  society  for 
the  admirable  reports  issued  from  time  to  time, 
— reports  which  were  very  useful  and  much 
prized.  Their  object  was  to  improve  the  law, 
as  well  as  to  maintain  a  proper  position ;  and 
undoubtedly  solicitors  and  attorneys  were  the 
most  qualified  to  make  suggestions  calculated 
to  be  beneficial  to  the  public.  Mr.  Ryland 
said,  that  the  local  societies  could  effect  httle 
good  in  that  respect,  for  want  of  a  closer  con- 
nexion one  with  another;  but  considerable 
vitality  might,  perhaps,  be  imparted  to  them,  if 
the  central  committee  would  give  the  local  com- 
mittees something  to  do. 

Mr.  Edwin  Field  said,  there  had  been  a  ge- 
neral underetanding  that  in  the  observations 
which  were  to  be  addressed  to  this  meeting,  the 
speakers  should  avoid,  as  much  as  possible, 
going  into  the  details  of  any  particular  mea- 
sures, and  he  was  not  disposed  to  depart  from 
the  rule  that  had  been  laid  down  further  than 
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fcs,  Hwt  he  thoQgiit  that  he  nhcndA  not  trendi 
■pen  this  rule  If  he  were  to  allnde  to  some  of 
ne  flohyeets  which  had  eogiiged  Ihe  Attention 
of  the  Association.  His  ohject^  prindpidly, 
was  to  show  their  snecesses  and  thefr  M- 
»w.  What  they  had  tried,  what  had  not 
snceeeded,  and  why  they  had  failed.  A  chief 
cause  of  failure  would  thus  he  found  to  be  a 
want  of  active  local  co-operation  on  the  part  of 
tac  provincial  members  of  the  I^trfession.  A 
previous  speaker  had  said,  that  the  London 
Committee  ought  to  jj^hre  some  definite  work  to 
the  country  members.  He  (Mr.  Field)  would 
rather  say  that  the  country  members  most,  of 
themselves,  beg^in  to  work,  and  that  they  should 
make  the  London  Committee  assist  them. 
Tiie  matters  that  had  engaged  the  attention  of 
the  Society,  and  to  which  he  alluded,*were  mat- 
ters in  which  the  public  had  a  vastly  greater  in- 
terest than  the  Profession.  He  had  alwavs,  in 
connexion  with  the  Association,  acted  witn  the 
most  perfect  conviction  that  the  tme  interests 
of  the  solicitor  were  identical  with  those  of  the 
dient ;  and  he  must  add,  that  every  member  of 
the  Association  with  whom  he  had  had  to  act, 
had  been  actuated  by  the  same  feeling.  It  was 
true  that  at  present,  by  the  operation  of 
Acts  of  Parfiament,  the  pay  of  the  solicitor  was 
made  to  depend  upon  various  formal  steps  being 
titen  in  the  course  of  a  cause  in  which  the 
public  had  no  interest,  and  which  had  no  real 
bearmg  on  its  result.  But  to  the  abolition  of 
dl  such  regulations  some  of  the  mwn  efforts  of 
the  Association  had  been  directed,  regardless 
of  their  immediate  effect  upon  the  remuneration 
of  the  Profession.  And  by  nobodv  had  all 
needless  forms  been  ever  denouncea  in  more 
uncompromising  terms  than  by  tins  Associa- 
tion. Its  whcde  history  was  the  history  of  one 
continued  attack  upon  them.  The  public  in- 
terest in  getting  rid  of  these  things  was  mani- 
fest, for  the  value  of  all  property,  and  almost  its 
very  existence,  depends  on  a  ready  access  to 
Courts  of  Justice.  At  present  the  Judge  was 
approached  by  a  series  of  forms  and  cere- 
monies resembling  those  used  in  approach- 
ing the  Emperor  of  China—a  series  of  bows 
and  genuflexions  were  required  from  the 
suitor  before  he  was  allowed  to  speak  to  the 
Judge;  and  for  each  one  of  these  he  had 
to  pay,  as  a  separate  stage  in  his  cause.  And 
the  soficitor  was  compelled  by  law  to  receive 
his  remuneration  only  in  respect  of  these  genu- 
flexions sefitttim,  and  to  act  almost  or  quite 
gratis  in  respect  of  the  real  object,  the  speech 
to  the  Judge.  The  late  changes,  for  example, 
in  Chancery,  had  been  on  matters  which  this 
Society  had  been  for  the  last  five  years  dragging 
before  the  public ;  but  how  had  they  been  car- 
ried out  ?  By  a  Bar  Commission,  acting,  no 
doubt,  honestiy  in  their  individual  intentions, 
hut  with  a  very  strong  Bar  bias,  and  with  a  real 
bdicf  that  the  interest  of  Englsnd  required  that 
the  Bar  should  be  supported  and  protected, 
and  tiieir  verv  fees  granted  and  secured  to  tiiem 
OTt  by  the  law  of  supply  and  demand,  but 
l^rAct  of  Parliament.  Nothmg  could  be  a 
atronger  matance  than  the  late  change,  by 


whicSky  wffle  a  printed  fenn  of  Uhaoeeiy  bBi 
to  be  used  in  future,  was  provided,  it  is  st  the 
same  time  required  that  these  very  printed 
forms  should  be  carried  to  counsel,  to  whom  a 
fee  nmt  be  paid  for  simply  so^bscribing  their 
names  at  foot.  And  yet,  be  it  remembered, 
this  same  abuse  which,  from  ancient  times,  had 
prevailed  at  common  law,  had  been  put  an  end 
to  there,  almost  at  the  same  time  that  H  was  le- 
eliacted  in  Chancery.  Counsel  were  of  great 
value  in  their  province,  but  there  should  bB  no 
law  to  compel  their  employment,  and  the  aaitor 
ought  to  go  to  them  only  when  they  are  wanted. 
Unfortunately  the  laws  under  which  alone  the 
solicitor  comd  receive  his  remuneration  h^ 
out  to  him  the  strongest  inducement  to  wide 
at  these  abuses,  and  to  employ  the  Bar  copi- 
ously and  needlessly.  In  many  cases,  where  a 
man  did  a  thing  hknaelf  for  6f.  Sd.,  and  at 
great  personal  exertion  and  responstbzhty,  he 
would  by  law  be  pud  many  guineas  and  be 
saved  almost  all  personal  trouble  and  responri- 
bility  if  he  employed  counsel.  For  the  honour 
of  this  Association,  they  had  always  resisted  tiie 
continuance  of  this  temptation,  and  protested 
against  all  useless  forms,  and  had  desired  to 
have  tiieir  mode  of  remuneration  put  upon 
some  sounder  basis.  In  all  the  recent  equity 
changes,  all  of  which  were  unfortunately  drawn 
up  too  much  under  a  Bar  bias,  this  vidons 
principle  was  continued.  It  was  a  great  ques- 
tion, bow  far  it  was  right  to  keep  in  'tiie  law 
any  legislative  tariff  of  prices  at  alL  In  every 
other  branch  of  occupation  it  is  open  to  the 
employer  and  employed  to  arrange  their  own 
terms.  In  the  law  this  was  still  prohibited. 
Formerly  everything  was  regulated  oy  legisla- 
tive tariff-^he  price  of  bread  in  the  market, 
and  the  rate  of  wages,  as  well  as  law  charges. 
If  it  was  right  to  lOiolish  the  tariff  in  all  other 
cases,  how  far  is  it  wise  to  continue  it  in  the 
law  i  If  you  enact  a  tariff,  th^  attorney  must 
bring  himself  into  the  category  of  the  tariff, 
whether  it  is  for  the  interest  of  his  client  or 
not.  This  was  a  position  which  this  Associa- 
tion had  idways  desired  to  avoid  as  adverse  to 
the  interests  of  the  public  and  dishonoorafale 
to  the  Profession.  In  none  of  the  late  changes, 
however,  had  the  old  vicious  principle  been 
abandoned.  What  had  been  the  effect  of  this 
protective  and  regulative  system  of  legiriation 
on  the  solicitors'  branch  of  the  Profession? 
For  the  last  ten  yeara  the  number  of  men 
seeking  admission  into  our  branch  of  tiie  Pro- 
fession, that  is  to  say,  the  articled  clerks,  had 
been  annually  decreasing.  If  in  an  open  PftH 
fession  like  the  Law,  and  in  one  which  ad- 
dresses  itself  to  the  first  wants  of  civilised  so- 
cietv,  the  body  does  not  increase  in  proportion 
to  the  increase  of  the  wealth  and  population 
of  the  country,  there  must  be  someuing  radi- 
cally  wrong.  Now  it  was  a  curious  fact,  tet 
from  1833  to  1839  the  average  annual  number 
of  articled  clerks  had  been  SiB ;  in  the  next 
five  yeara  the  average  annual  number  had  been 
only  478;  «nd  in  the  next  two  years,  1845  and 
1846,  it  had  been  483.  If  you  enact  by  an  ar- 
bitrary law  that  there  vhall  be  two  branches  of 
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Ihe  ProfeMkm,  jod  if  pwt  «f  emy  n-m- 

must  be  dose  br  ^  one  and  pavt  by "dieotlier, 
each  braodi  will  be  endeavounng.to  get  as  iMrge 
a  abare  as  poeaibl^  and  jim  voiud  ol|eB  be 
enploving  twe  nun  wbcn  one  w«dd  be  quite 
enoogh.  Tbe  espenence  of  America  ahowed 
that  where  tbere  m  no  legialalave  aepsntion  of 
the  Profesakuiy  a  aeparation  natorally  takee 
pbce  so  far  aa  the  tntereat  of  the  dtent  requina 
it.  Those  who  have  a  gift  for  advocacy  confine 
themselTca  to  advocacy,  and  are  employed  aa 
advocates  when  the  intereats  of  tbe  client  re- 
aaire  it,  hot  not  otberodae.  Mr.  D.  D.  Field» 
die  auUior  of  tbe  recent  American  Codes  ^r 
the  CoDsolidation  of  Law  and  Eqnity,  had 
stated  at  a  meeting  of  the  Law  Amendment 
Society  last  Spnng,  that  onr  ayatem  of  arbi- 
trary separation  was,  in  his  opiiuony  a  very 
fidse  one*  and  that  while  the  text  books  upon 
the  Law  of  Nations  and  the  conflict  of  laws 
used  throughout  Europe,  and  alao  many  of 
our  English  text  books,  had  been  wiitten  by 
Ameiicans,  they  would  not  have  been  Qualified 
to  write  those  books  but  for  their  eany  ezpe- 
nence  in  what  we  shouhl  call  the  attorney's 
branch  of  the  Ihrafisasion.  At  any  rate,  we 
oonot  produce  works  mitten  here  by  mem- 
bers of  our  Bar  of  equal  talent  and  value  to 
ttiose  alluded  to.  Neither  does  the  Legal  Pro- 
leMion  in  America  suffer  for  want  of  the  pro- 
tection and  legiaUttve  regulation  we  bestow 
open  it  here;  for  in  no  country  are  ao  many 
of  the  highest  offices  in  the  State  filled  by 
lawyers.  The  question  of  the  respective 
"i^  of  the  two  branches  of  the  Profession 
WM  much  discussed  in  Parliament  hut  Session, 
nd  It  was  no  use  disguising  the  fact  from 
ovselves  that  it  must  be  settled,  and  settled 
on  the  sole  bams  of  the  pnhhc  interest,  which 
«w  all  that  the  solicxtors  desnvd.  With  all 
1^  My  and  insolence,  unworthy  of  the  name 
«  Bann  Kennedy,  there  was  this  basia  of  traeh 
m  the  pamphlet  Irom  which  Mr.  Beaumont 
Qad  quoted,  that  the  attempt  artificially  to  keep 
Jgoyed  two  diatmct  branches  of  the  Legal 
ftwession  was  in  many  «ases  detrimental  to 
ue  public.  If  the  public  intereet  required  the 
jMlitionofthe  solicitors'  farauoh  of  thePfo- 
«»ion,  be  it  so.  But,  then,  give  solicitors  an 
opportanity  of  being  called  to  the  Bar  at  once, 
«  at  least  one  equal  to  that  enjoyed  by  the 
Wtt  of  the  community.  UntU  recentiy,  the 
bTiil.  ''ere  the  sole  reguhtors  of  admission 
to  their  own  ranks)  gave  the  solicitors  such  an 
jqnal  opportunity,  but  now  they  required  from 
jMsohcitors,  the  only  body  fitted  by  their 
Pievious  education  for  the  occupation,  five 
y«w,  while  they  admitted  any  one  else  in  the 
*ond,  a  ticket  porter  for  mstance,  in  three. 
*«s  snbiect  must  soon  become  one  of  promi- 
jwt  public  importance.  He  could  not  avoid 
*  n«»,  espedaUv  after  the  reference  to  Mr. 
'^ennedv's  pamphlet.  Many  of  the  suggestions 
tfthitiagociatlon  had  been  recentlTidi^ted 
Df  the  Ugitf]afym ;  indeed,  theie  was  scarcely 
gything  of  value  in  the  recent  changes  in 
Bqmty,  which  had  not  been  previously  urged 
«» their  reports.    The  Irish  Chancery  Reform 


Act 


Oily  baaed  vpon  dntft  liflt'pM* 
pved  by  this  Association  for  Bnfbmd,  hot 


waa,  in  g^ieat  part,  actually  copied  uii  Msm 
from  fkem.  The  Aseociation  drew  il-^d 
coimsel  for  setltog  it^and  the  GoverameDt 
took  it,  and  applied  it  to  Ireland,  and  refused 
to  apply  it  to  i&ifehnd.  Why  ?  Because  the 
local  membere  of  the  Association  failed  to  back 
up  the  Central  Committee,  by  applyingto  their 
members  of  Parliament  to  force  the  subject 
before  the  Legislature.  The  case,  if  it  could 
have  been  fairly  opened,  was  unanswerable. 
The  scheme  of  the  Irish  Bill  was  to  allow,  not 
to  compel  any  one  to  apply  to  the  Court  by 
petition,  instead  of  by  bill,  if  he  pleased,  and 
the  result  has  been,  that  of  many  hundred 
suits  whioh  have  since  been  instituted,  very 
few  indeed,  if  any,  have  been  by  bill.  We  a|H 
plied  for  this  meeeure  for  England,  althou^ 
very  detrimental  to  our  pockets,  and  fought  for 
it,  but  could  not  get  it,  oecause  you  gentlemen 
in  the  country  did  not  sufficiently  bestir  your- 
selves. People  may  say,  why  is  a  petition 
better  for  us  than  a  bill?  And  where  is  the 
Bar  bias  you  speak  of,  in  still  requiring  a  bill 
in  £Q|fknd,  when  a  petition  does  so  much 
bettOT  m  Irdand  ?  A  petition  requires  no  par- 
ticukr  form,  is  not  stuffed  with  technical  sub- 
tleties, and  may  be  drawn  by  any  one,  and 
amended  even  after  the  hearing  before  the 
Judge;  while  the  bill  is  tbe  nucleus  round 
which  all  these  subtleties,  and  special  pleading 
tendencies,  especially  gather  themselves.  And 
then  petitions  are  generallv  prepared  by  solici- 
tors, without  counsel,  while  a  bill,  even  if 
copied  from  a  printed  form,  has  to  receive  his 
signature,  purchased  by  an  AonorartiMi.  Talk- 
ing  of  bills— ^he  recent  rule  as  to  printing  bills 
shows  the  infiuence  in  recent  changes  of  a  Bar 
bias,  opposed  to  the  public  interest,  and  aris« 
ing  out  of  the  enforced  division  of  the  Profes- 
sion into  two  branches,  and  which  could  not 
have  occurred  if  the  solicitors'  branch  of  the 
Profession  had  received  a  hearing,  even  in  the 
recent  deliberations  of  the  Chancery  Conmne- 
sion.  The  solicitora  are  the  purse-kecpwera  nf 
the  clients ;  their  peraonal  advisers  and  friends, 
and  alone  known  to  and  trusted  by  them.  The 
Bar  looked  on  themselves  as  on  a  higher  nlat- 
form,  above  the  level  on  which  suitors  ana  so- 
lidtore  moved ;  and  surely  this  purse^seeping 
body  should  have  been  allowed  one  representa- 
tive in  such  a  deliberative  body  as  the  Com- 
mission. It  was  not  allowed  this:  and  one 
result  was,  that  in  future  bilk  in  Chancery 
not  only  must  still  be  used  in  Court  here,  but 
must  also  be  all  printed  at  a  vast  expense  of 
money  and  trouble  to  the  suitora.  Of  all  do- 
cuments used  in  a  suit,  the  bill  is  the  most 
worthless.  It  is  notoriously  stuffed,  and  al- 
lowed to  be  stuffed^  with  lies,  and  subject  to  be 
perpetually  altered.  It  was  in  future  to  be 
printed,  as  far  as  he  knew,  only  for  some  ftmcied 
facility  to  leadmg  counsel  in  reading  tiieir 
briefs.  And  yet  he  (Mr.  Field),  would  veDtura 
to  say,  that  the  bill  (except  the  pnyer),  waa 
more  oflen  than  not  (amicable  cases  taken  into 
aocount),  never  read  by  the  cooseel  at  alL  Aa 


fits 
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hoc  u  his  (Mr.  Field's)  kinnrledge  went,  there 
was  only  one  sane  man,  and  he  was  a  Cotnmis- 
•ioner,  who  in  his  heart  believed  in  this  silly 
printing  regulation,  connected  with  die  late 
Chancery  changes.  The  Association  had  tried 
to  prevent  this  new  regulation,  and  had  failed. 
Many  things  that  we  have  obtained  with  great 
difficulty,  we  have  obtained  only  in  an  imper- 
fect form.  He  was  confining  himself  in  all  his 
illustrations  of  the  public  mischief  arising  from 
the  present  state  of  the  Profession  to  those 
Chancery  matters  in  which  the  Association  had 
moved,  because  he  had  attended  himself  only 
to  that  part  of  the  business  of  the  Association, 
and  understood  no  other.  The  recent  provisions 
for  the  administration  of  the  estates  of  deceased 
persons  are  one  of  these,  and  afford  another 
Strong  instance.  What  can  be  more  absurd, 
than  that  when  everybody  desires  the  estate  to 
be  administered,  you  should  require  a  bill  to 
be  filed,  falsely  alleging  that  the  executor  re- 
fuses to  produce  those  accounts,  which  he  is 
all  the  while  most  anxious  to  have  dealt  with, 
and  that  he  has  driven  the  plaintiff  to  come  to 
the  Judge  to  compel  him,  and  then  that  the 
Judge  should  have  to  make  solemn  order  upon 
him  to  do  that  which  he  was  all  along  anxious 
to  be  allowed  to  do  of  himself.  The  recent  aU 
teration  only  partially  obviates  this.  He  (Mr. 
Field),  had  only  yesterday  an  insolvent  estate 
of  about  150/.,  which  could  still  be  dealt  with 
by  bill  alone,  because  there  was  a  little  real 
estate  not  devised  to  be  sold.  We  tried  to  ex- 
tend these  clauses,  and  again,  against  our  pe- 
cuniary interests,  looking  at  them  from  a  narrow 
point  of  view,  but  we  failed,  owing  to  a  want  of 
parliamentary  support.  Take  as  a  last  instance 
of  our  efforts  for  important  reforms  and  their 
failure — the  subject  of  the  taxation  of  the  suitors 
of  the  Court  for  its  maintenance.  It  is  unjust 
to  tax  them  at  all,  but  how  much  more  unjust  is 
it  to  make  the  poor  man  who  goes  there  for  a 
legacy  of  100/.  pay  as  much  as  one  who  goes 
there  for  one  of  10,000/.  It  would  be  just  as 
reasonable  at  a  turnpike  gate  to  make  a  poor 
man's  donkey-cart  pay  the  same  toll  as  the 
peer's  carriage  and  four.  We  obtained  two  re- 
ports from  a  Select  Committee  of  the  House  of 
Commons  in  favour  of  a  rateable  taxation,  and 
the  Suitors'  Relief  Bill  was  originally  prepared 
so,  but  the  present  Government  struck  out  that 
provision,  and,  righteous  as  the  case  was,  and 
strong  as  was  the  party  that  had  originally 
drawn  the  bill,  the  Association  could  not  pro- 
cure a  debate  upon  the  question.  Why  ?  For 
want  of  more  efficient  local  support.  Orders 
of  course  still  most  improperly  retained,  would 
afford  another  instance  of  a  clear  case  in  favour 
of  the  public  defeated  from  the  same  cause. 
One  word  more  as  to  the  future  doings  of  the 
Association.  It  must,  of  course,  continue  to 
try  to  rectify  the  various  Legislative  miscarri- 
ages he  had  alluded  to.  It  must  also  continue 
to  agitate  for  additional  Judges  in  the  Court  of 
Chancery,  and  so  for  a  fair  trial  of  the  new 
plan  of  working  the  Court  by  Judges  instead 
of  Masters.  And  beyond  the  Chancery  Court, 
though  intimately  connected  with  it,  there  was 


an  important  subject  incladed  in  the  prospectu , 
and  often  alluded  to  in  the  annnkl  reports, 
which,  though  not  yet  dealt  ^th  by  the  Aiso- 
ciation*  most  shortly  engage  the  public  atten- 
tion. He  meant  that  monstroos  incabas,  the 
Ecclesiastical  Courts»  that  is  to  say.  those 
Courts  when  dealing  with  civil  matters,  and 
when  civil  rights  are  mixed  op  witii  the  eccle- 
siastical affiurs,  and  transacfeed  by  a  sepsnte 
and  expensive  order  of  practitioners  kq>tap 
exclusively  for  the  purpose.  It  was  clear  that 
if  the  pubUc  Interest  was  to  be  consulted,  this 
anomidous  state  of  things  must  be  put  an  end 
to,  and  that  the  Association  must  forthwith  ad- 
dress itself  to  the  work. 

The  Chairman  remarked,  that,  with  regard 
to  the  publication  of  the  circulars  of  the  Asfo- 
ciation,  conmiunications  of  that  kind  were  very 
costly;  but  if  the  Society  gained  an  accession 
of  strength,  they  would,  of  course,  be  able  to 
issue  a  circular  more  frequently.  Some  refer- 
ence had  been  made  to  the  increased  number 
of  attorneys.  According  to  the  register  for  the 
nine  last  years,  there  have  been  nearly  400 
applications  for  admission  to  the  Profession 
yearly,  making  3,600  during  the  nine  years, 
whereas  the  actual  increase  of  attorneys  taking 
up  their  certificates  was,  180;  while  the  in- 
crease in  the  number  of  barristers  had  been  82 
per  cent. 

Mr.  Mass,  of  Hull,  suggested,  as  one  mode 

of  raising  the  funds  of  the  Association,  that  the 

local  Societies  should  make  a  grant,  and  on 

his  return  home  he  would  certainly  make  a 

proposition  to  that  effect  to  the  members  of  his 

I  own.    Many  gentlemen  who  were  not  mem- 

:  hers  were  reaping  the  benefit  of  the  services  of 

:  this  Association,  and  it  was  therefore  only  fair 

that  something  should  be  contributed  to  its 

I  funds.    Besides,  one  of  the  many  objects  for 

I  which  the  local  Societies  was  formed  to  accom- 

:  plish,  was  effected  by  this  institution,  and  that 

I  was  an  additional  reason  why  a  grant  should 

be  made. 

The  Chairman  said,  the  suggestion  that  a 
I  donation  should  be  thus  made  was  a  goodooe, 
I  It  was  origiually  recommended  that  the  local 
[  Societies  should  subscribe,  but  as  those  So- 
'  cieties  did  not  exist  in  every  town,  it  was 
I  thought  better  to  trust  to  individual  exertion 
'  and  co-operation,  and  this  plan  the  Committee 
]  adhered  to.  Donations  in  addition  to  that  ex- 
ertion would  undoubtedly  do  great  good. 

Mr.  H.  Mozky  stated,  after  the  exposition  of 
the  principles  of  the  Assoctation  and  their 
utility  had  been  so  ably  explained  by  the 
Chairman  and  the  other  members  present, 
by  Mr.  Shaw,  the  present  Mayor  of  Leeds, 
amongst  others — he  had  the  pleasing  doty  to 
propose  a  vote  of  thanks  to  the  Chairman  for 
nis  able  and  impartial  conduct  in  the  chair 
that  day.  The  motion  was  carried  amidst 
loud  applause. 

The  Chairman  returned  thanks,  and  the 
meeting  adjourned  to  the  Royal  Hotel  to 
dinner,  at  six  o'clock. 
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SUGGESTIONS  ON  CHANCERY  COSTS. 

PATVSNTB  TO  DBP0NBNT8  AS  WITNASBBS. 

Thb  new  mode  of  taking  efidence  in  a 
Caiancery  rait  will  in  a  great  measure  confine 
many  cases  to  affidonta  only  on  both  sides. 
This  mode  of  obtaining  evidence  very  often 
pots  a  plaintiff  or  defendant  to  considerable 
expense  in  nmunenkmg  the  parties  who  make 
euch  affidavits,  and  for  which  no  remuneration 
or  allowanee  is  made  to  lam.  I  would'  there- 
fore suggest  that  the  Taxing  Masters  should 
by  a  scale  of  fees  be  enabled  to  allow  to  a  suc- 
malul  party  in  a  suit  any  reasonable  amount 
he  may  have  thought  it  incumbent  on  him  to 
pay  a  deponent  for  his  loss  of  time  attendant 
upon  making  an  affidavit,  which  sometunes 
must  be  very  great,  most  particularly  in  a 
patent  or  railway  case  or  upon  an  injunction. 
A  scale  of  fees  for  witnesses  is  acted  upon  at 
CoDunon  Law,  why  should  not  a  similar  one 
be  countenanced  in  Chancery  ?  Of  course,  a 
discretion  would  still  be  with  the  Taxing 
Master  in  particular  cases  according  to  the 
nature  of  the  facts  deposed  to,  as  well  as  the 
length  of  the  affidavits.  E'C. 


PROFESSIONAL  GRIEVANCES. 

Ten  Profession  has  been  barbarously  used 
by  those  whom  they  have  helped  to  raise  to  high 
offices.  Their  negligence  has  produced  a  seri- 
ous  crisis. 

The  old  County  Courts  fell  into  disuse,  the 
public  wanting  better  Judges,  and  so  will  the 
present  County  CourU  after  some  time.  The 
County  Courts  have  increased  litigation  to  a 
great  extent,  the  cases  are  badly  and  hurriedly 
got  up  (some  indeed  are  put  into  a  fit  state 
by  the  charity  of  able  solicitors),  the  cases  are 
generallv  badly  advocated,  and  the  Judge  is 
bothered  by  their  great  numbers  and  by  the 
points  that  oddly  arise  under  such  circum- 
stances. The  County  Courts  arc  a  great  ex- 
pense to  the  nation,  to  the  parties,  and  the 
witnesses,  who  are  wretchedly  paid. 

It  is  impossible  to  look  upon  our  immense 
libraries  without  feeling  there  roust  be  a 
learned  and  laborious  Profession.  The  load 
is  increased  by  the  new  Statutes  which  are 
brimful  of  points :  Chitty  used  to  say  the  new 
Statutes  are  an  accumulation  to  the  former 
stock. 

When  will  there  be  an  end  to  the  mania  of 
Statute  making  ?  Statesmen  should  read  and 
consider  well  Lord  Hale's  Preface  to  RoUes 
Abr.  and  Lord  Hale's  "Considerations  touch- 
ing the  Amendment  and  Alterations  of  Laws." 
See  Hargr,  Law  Tracts,  248. 

As  there  must  be  a  learned  and  laborious 
Profession,  so  they  must  be  honouraby  paid. 


Porty  vean  mfh  it  used  to  be  said  that  one* 
naif  o|  the  questions  of  difficulty  in  Westmin- 
ster  Hall  were  in  cases  under  20/. ;  if  so,  the 
County  Court  Judges  have  plenty  on  their 
hands  without  more. 

How  many  difficult  questions  arise  in  actions 
between  20/.  and  60/.  ? 

It  is  unjust  to  ^  both  plaintiff  (who  ought 
to  have  his  rights)  and  defendant  with  the 
Judge  of  the  district  without  appeal  (50/.  and 
costs),  supposing  the  Judge  to  be  incompetent, 
(supposing  a  trader,  and  his  bills  are  delivered 
20/.  and  50/.,  is  he  to  be  denied  justice  ?) 

The  old  County  Courts  were  complete 
failures :  this  is  an  experiment,  perhaps  going 
the  same  way. 

The  policy  and  wisdom  of  the  Law  were  to 
have  three  decisions  of  competent  Judges,  so 
Lord  Eldon  said  (Ves.,  jun.),  and  the  policy 
and  wisdom  of  the  Law  give  three  Superior 
Courts,  rightly  jud^ng  that  the  subject's  pri- 
vilege is  to  choose  his  own  Judge.  Antagonist 
Courta  keep  the  Law  right.  W. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Sept.  2lst,  to  October  22nd,  1852,  both 
incliuive,  with  dates  when  gazetted. 

Foster,  Sir  William,  Baronet,  Clement  Wil- 
liam Unthank,  Randall  Ellis  Burroughes,  and 
John  May  Robberds,  Norwich,  Attorneys  and 
Solicitors,  so  jfar  as  regards  the  said  Clement 
William  Unthank.    Oct.  5. 

Kingdon,  Thomas  and  George  Sydney  Davies, 
Wimbome  Minster,  Attorneys,  Solicitors,  and 
Conveyancers*    Oct.  15. 

Parsons,  Arthur,  and  William  Watts,  Not- 
tingham, Attorneys,  Solicitors,  and  Convey- 
ancers.    Oct.  1. 


PERPETUAL  COMMISSIONER. 

Appointed  under  the  Fines  and  Recoveries*  Act, 
with  date  when  gazetted. 
Hebbert,  John  Benbow,  Birmingham,  in  and 
for  the  County  of  Warwick,  also  in  and  for  the 
Counties  of  Stafford  and  Worcester.     Oct.  5. 


PATENT  AGENTS. 


An  old  officer  of  the  King's  Bench  says,  that 
if  the  Commoa  Law  Procedure  Act  had  been 
passed  some  years  ago,  we  should  not  have 
had  the  New  County  Courta. 


By  the  Act  for  Amending  the  Law  in  relation 
to  Patents  for  Inventions,  15  &  1(3  Vict.  c.  83, 
the  Commissioners  are,  by  sect.  3,  enabled  to 
make  rules  and  regulations  respecting  the  busi- 
ness of  their  office,  and  all  matters  and  things 
which,  under  the  provisions  therein  contuned, 
are  to  be  under  their  control  as  to  them  may 
appear  expedient. 

1  trust,  therefore,  the  Law  Society  will  not 
fail  to  attempt,  at  least,  to  put  a  stop  to  the 
procuring  of  patents  by  unauthorised  and  in« 
competent  persons — the  business  is  clearly  that 
of  a  solicitor,  and  of  a  solicitor  only,  whose 
charges  would,  in  fact,  be  less  than  those  of  the 
host  of  "  patent  agente." 
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Notes  qf  the  Week.— Lord  Chancellor. -^V.  C.  Fearhar. 


It  is  to  be  hoped  tliat  on  a  proper  represen-, 
tation  to  the  CommisBioDere,  diey  wouJa  be  in- 
daced  to  pass  some  stringent  resolutions  on 
the  fifubject.  Considering  how  much  profes- 
sional men  have  been  mulcted  of  late,  they 
cannot  afford  quietly  to  relinquish  anything  to 
which  they  are  fairly  and  legally  entitled. 

CnriB. 

NOTES  OF  THE  WEEK. 

BULL   BOBOU6H   SB88ION8. 

Trv  unusually  important  character  of  the 
cases  for  trial  this  Sessions,  and  the  untiring 
patience  of  the  Recorder  in  bringing  the  whole 
circumstances  of  each  case  ftdly  oefore  the 
jury^  have  occasioned  an  unusual  prolongation 
of  the  proceedings.  The  Court  opened  on 
Thursday,  October  14th,  at  ten  o'clock,  and 


did  not  close  until  the  Wednesday  cvcrang  en- 
suing.  Universal  satisfaction  appears  to  bare 
been  given  by  the  new  Recorder,  in  iiis  &• 
charge  of  the  trying  duties  devolving  upon 
him  at  the  Sessionsjust  dosed.  It  has  bear 
remarked  that  Mr.  Warren,  like  one  of  the  beit 
Recorders  Hull  ever  had,  and  one  of  tbebe* 
Judges  England  now  possesses^— Mr.  Cresi- 
well — has  entered  his  judicial  office  when  quite 
new  to  the  practice  of  SessionB  Courte ;  and  it 
is  observable,  also,  that  one  of  the  first  acta  d 
each  has  been  to  give  increased  importance 
and  efficiency  to  the  Fewtrff  proceedings.  We 
believe  it  is  a  fact  tiiat  the  present  mlea  of  tbe 
Venkre  Cour^  which  Mr.  Warren  has  signified 
his  intention  of  altering,  so  as  to  give  ^Sed  tff 
the  altered  and  improved  state  of  the  law  at  the 
present  day,  were  drawn  up  by  Mr.  CresBwefl. 
The  jurisdiction  of  the  Venire  Court  is,  we  on- 
derstand,  unlimited  in  amount. 


RECENT   DECISIONS    IN  THE  SUPERIOR   COURTS, 
A.ND    SHORT   NOTES   OF     CASES. 


iL0rTr  Cftumrnor. 
Dyke  v.  Rendall.    July  24,  27, 1852. 

IIABBIBD    WOMAN.  —  EQUITABLE     BAB    OF 
DOWEB   BY   SETTLEMENT   OF    PERSONALTY. 

Held,  that  a  settlement  emeatted  on  the  mar- 
riage of  the  plaintiff,  whereby  her  hueband 
covenanted  by  bond  to  pay  the  sum  of 
2JM0L  and  interest  to  trustees  within  siw 
months  (tfter  his  marriage^  in  trust  to  pay 
the  interest  after  his  death  to  hie  wife  for 
Jtfe,  with  remainder  to  her  children,  barred 
her  right  to  dower  of  reed  estates  subse^ 
quently  acquired  by  her  husband  and  sold 
to  a  purchaser,  notwithstanding  there  still 
remained  a  sum  of  1,500/.  due  on  the  bond, 
Andi  on  appeal  from  Vice-ChanceUor 
Knight  Bruce,  the  plaintiff's  bill  seeking 
to  charge  her  dower  on  such  real  estates, 
was  dismissed* 

The  case  qfFoww  v.  Sheil,  1  MoU.  296,  die- 
approoedof. 

It  aopeared  that  a  settlement  was  executed 
upon  the  marriage  of  Mr.  Dyke  and  the  plain- 
tiff, in  June,  1810,  whereby  the  former  had,  in 
consideration  of  2,000/.  paid  him  by  his  father, 
and  a  sum  of  1,600/.  by  tiie  plaintiff's  father, 
covenanted  by  bond  to  pay  2,000/.  and  intenest, 
within  six  mouths  of  the  marriage,  to  trustees 
upoA  trust  to  pay  the  intereet^  afisr  her  hus- 
band's dealh,  to  the  plaintiff  and  her  asstgns 
for  her  life,  with  remainder  to  her  children, 
and  diat  the  bond  had;  beenaocordingly  given. 
Hie  husband  had  become  entitled  to  certain 
xadettates  in  Wiltshire,  which  the  defendant 
had  bought  ia  ]ft^  front  the  puBduuer  tern 
Mr«]djM(e  in  iaai4,aod  it  was  now  soog^  to 
ehu$f^  the  defieadant  with  the  plaii^iff'B  dmmr 
toithe  ammmt  o£  th»  defisiency  of  her  hns- 
band'a  pafmentr  undee  the  bond,  amounting* 
to  1,500/.    TheVice-Chanerilor  J6M»**Jfcw» 


having  held  that  the  plaintiff  was  entitled  to 
dower,  this  appeal  was  presented. 

Matins  and  Bird  in  support;  Greene  and 
Fance,  contrlL 

The  Lord  Chancellor  said,  that  before  ths 
Statute  of  Uses  (27  Hen.  8,  c.  10),  most  of  the 
land  being  settled  to  uses,  the  legal  estate  w» 
not  in  the  owner,  and  a  wife  had  conseqaently 
no  claim  to  dower,  notwithstanding  aoy  Mttis- 
ment,  except  where  a  jointure  was  seeored  t» 
her  by  a  charge  on  real  property.  It  wts  dear 
that  statute  did  not  apply  her^  and  the  ques- 
tion was,  whether  the  marriage  sattiemeot 
created  an  equitable  bar  of  dower.  Ths  baas 
of  an  equitable  bar  was  contract,  and  a  settle* 
ment  of  personalty  was  in  equity  as  much  a 
bar  of  dower  as  a  jointure  at  law,  provided  the 
contract  was  a  fair  one.  In  this  case  it  «u 
clear  the  settlement  of  the  2,000/.  should  be  ip 
satisfaction  of  dower,  and  the  plaintiff  could  not 
come,  if  the  bond  were  not  paid,  on  the  tw 
estate,  and  still  less  after  it  had  been  sold.  The 
bin  would  therefore  be  dismissed,  butaa  it  bad 
been  filed  upon  the  authority  of  Poicer  v.  5W. 
I  MolL  296,  it  would  be  without  costs. 


JBitt'€^nnttlUiv  ^nxktx. 
Francis  v.  Francis.    July  15 ;  August  5, 1852. 

SPKGl^L  CASE. — PAYUBNT  OF  PRBMIUMS  OS 
POLICIES  OF  INSUBANGK  MORTOAGBD  TO 
TB8TAT0R  OUT  OF   CORPUS. 

A  testator  had  lent  moneys  upon  ^^^'^"^ 
qf  certain  policies  of  insurtmee  f^J*r 
estate,  and  by  hia  wiUi  gave  all  *••  fJJJ 
and  (ffects  to  trustees  in  trust  to  eonven 
into  money,  and  wM  such  conversion  w 
pay  the  tnberest  or  rents  and  jw^g^*V^ 
daughter  to  kersepartUeuMe  •w'**vC 
of  oHtiaoaiiim  for  m^  andtoiereMsr^ 


f^  asduapamask  far  l§^ 
at  her  death.    M 


f^aett»^ 
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tors's  death,  that  ike  mortgaged  property 
was  uw^fficient  to  pay  theprBmmne  on  the 
policies :  Held,  on  ^fecial  case  tmder  the 
13  ^  14  Vict.  c.  35«  that  the  trustees 
should  pay  the  same  out  of  the  corpus,  to 
be  repaid  with  interest  upon  the  securities 
being  wound  up. 

Tas  testator,  by  his  will,  gave  his  estate  and 
effects  to  his  trustees  on  tiost  to  coavert  iato 
money,  and  he  directed  that  they  should  pay 
the  interest,  or  the  rents  and  profits  of  his 
real  estate,  until  so  converted,  to  his  daughter, 
the  plaiptiff,  to  her  separate  use  without  power 
of  anticipation,  for  life,  and  after  her  decease 
to  her  children.  It  appeared  that  the  testator 
had  advanced  a  sum  ot  24,0002,  to  a  Mr.  Ham- 
mond, upon  security  of  a  policy  of  assurance 
on  his  life,  and  of  his  life  interest  in  certain 
estates.  Upon  the  testator's  death,  in  1846,  it 
was  ascertained,  upon  the  mortgagor  failing  to 
pay  the  interest,  that  the  secunty  was  insuffi- 
cient by  reason  of  prior  incumbrances.  This 
roecial  case  was  now  presented,  under  the  13 
&  14  Vict.  c.  35,  for  the  opinion  of  the  Court, 
whether  the  premiums,  to  be  paid  in  order  to 
keep  up  the  policies  of  assurance,  should  be 
paid  out  of  the  annual  income  of  the  residuarv 
estate.  ' 

Greene  for  the  plaintiff  and  tenant  for  life ; 
H.  Stetfens  for  her  husband  and  children ;  AU- 
ntf^  for  the  trustees. 

Cur,  ad.  vult. 

The  Vtee-'Chemcelhr  said,  that  so  much  of 
the  corpos  as  should  be  necessary  would  have 
to  be  applied  in  payment  of  the  premiums,  and 
the  advaneea  so  made  would  be  treated  as  so 
mA  of  the  testator's  estate,  and  have  to  be 
fspaid  upon  the  winding  up  the  security,  with 
uterest.  And  the  trustees  must  exercise  their 
own  disoretion  as  to  the  sum  to  be  allowed  to 
the  tenant  for  life  until  some  of  the  securities 
should  fall  into  possession. 


Cmtrt  Qf  ^nnv^ft  %tn^. 

Siemiart  y.  Angh   Caiiforman  Gold  Mining 
Companf.    April  29;  June  18, 1852. 

JWWt-STOCK  company. — SIGNING  DESD.— 
FORPEITURB    OP   SHARKS.— NOTICE. 

ITnder  the  deed  of  settlement  qf  a  joint-stock 
company,  which  was  provisionally  and 
afterwards  completely  registered  under  the 
7*8  Vict.  c.  110,  U  was  protided  that 
the  directors  might  declare  any  shares  for- 
feited the  holders  of  which  did  not  execute 
the  deed  within  three  months,  and  certain 
shares  held  by  the  plaintiff  were  accord- 
vtgly  declared  forfeited  upon  his  not  sign- 
«V  wthin  the  period  limited.  A  notice 
had  been  given  the  day  btfore  the  three 
mmths  expired,  to  the  plaintiff:  Hel4  that 
the  company  were  not  hound  to  giee  notice, 
and  that  they  were  therrfore  entitled  to 
judgment  in  an  action  brought  by  the  plain- 
nff\o  recover  damages  for  their  r^fitsing 
to  aUow  /iUn  to  sign  the  registered  deed. 

Taw  company  was  pravisiMiRUy  tegiatarad 


in  1850,  and  the  d«ed  of  settlement  waa  i 
cuted  by  one-fourth  of  the  shareholders  in 
August,  1851,  and  provided  inter  alia,  that  ^ 
directors  might  declare  any  shares  forfeited 
upon  the  holders  thereof  not  exeentinip  the 
deed  of  settlement  within  three  months.  It 
appeared  that  the  plaintiff  had  not  executed  the 
deed  within  the  period  prescribed,  and  that  Ms 
shares  had  been  declared  forfeited,  but  notice 
had  onlv  been  given  to  the  plaintiff  that  he  waa 
required  to  sign  the  day  before  the  expiration  of 
the  three  months.  This  action  havmg  been 
brought  to  recover  damapres  for  the  defendants' 
refusal  to  permit  the  plaintiff  to  sign  the  regis- 
tered deed  in  respect  of  the  shares  in  question, 
the  defendants  pleaded  that  he  was  not  pos- 
sessed, and  the  point  was  reserved,  whether  the 
shares  had  been  duly  forfeited. 

B.  James,  Patenon,  and  J.  Thompson 
showed  cause  against  the  rule,  which  had  oeen 
obtained  to  set  aside  the  verdict  for  the  plaintiff. 

Cur.  ad.  vult. 
The  Court  said,  that  looking  at  the  7  &  8  Vict, 
c.  110,  and  the  nature  of  the  undertaking,  the 
sharea  had  been  duly  forfeited,  and  as  to  the  ob« 
jection  of  the  want  of  insufficient  notice  that 
the  plaintiff  was  required  to  execute  the  deed, 
it  was  clear  that  no  notice  was  required,  as  the 
shareholders  had  an  opportunity  of  becoming 
acquainted  with  the  provisions  of  the  deed  of 
settlement  under  which  their  shares  migpfat  be 
declared  forfeited  for  non-execution  within  tiw 
time  limited,  and  the  defendants  were  therefore 
entitled  to  judgment. 


Court  at  ^^tqvux. 
Mitchison  v.  NichoU.    April  24 ;  June  5, 1852. 

CHARTER-PARTY.  —  INCRRASBD      FREIOIIT, 
WHERE  QOODS  PLACED    IN   CABfN. 

T%e  defendant  agreed  by  charter-party  to 
bring  u>ool  for  the  defendant  from  Bombay 
to  England,  at  a  freight  ofZl.  lOs.perton. 
It  appeared  the  defendant's  agents  had, 
after  loading  the  wool  in  the  usual  parts  of 
the  vessel,  stowed  the  wool  which  remained 
over  in  the  cabins — the  captain  having  as* 
sented  thereto,  as  there  were  no  passengers  : 
Held,  that  the  plaintiff  was  entitled  to  re- 
cover an  increased  rate  of  freight  on  the 
goods  so  placed  in  the  cabins,  as  the  de- 
fendant could  not  place  them  there  under 
the  charter-party, 

Tma  waa  a  rule  nisi,  granted  in  Hilary 
Term  last,  to  set  aside  the  verdict  for  the  pUmN 
tiff  and  for  a  new  trial  in  this  action,  which 
was  brought  to  recover  the  balance  of  an  ac- 
count for  freight  of  a  cargo  of  wool  brought  by 
the  plaintiff  from  Bombay  to  Bngland.  Il  ap*. 
peaiad  that  the  defendant  had  agreed,  by  a 
charter-party,  totpay  3i.  10s.  per  ton,  but  that, 
upon  the  wael  being  stowed  m  the  uanal  part 
of  th»  vesael,  and  some  of  the  goods  wmwrininy 
UMhippad,  ths  eaptain  aaaentod  to  a  prapoai-- 
ti«a  nsada  by  the  defimdanf  a  agant,  to  put  tbr 
reaukdar  in  the  cabin,  aa  thm  wera  no  pa»» 
aemgaBi.     The  plaintiff  daintd  7^  Ma  te 
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freightage  of  the  cabin  goods,  and  on  the  de- 
ienaant  refdsing  to  paj  the  amoant,  brought 
this  action.  On  the  tnal  before  Martm,  B.,  at 
the^  sittings  after  Michaelmas  Term  Ust,  the 
plaintiff  obtained  a  verdict,  whereupon  this  rule 
nad  been  obtained. 

Cur,  ad.  mdi. 
The  C(mrt  said,  that  the  defendant  was  not 
entitled  under  the  charter-party  to  fill  the 
cabins,  and  that  he  was  therefore  liable  to  the 
increased  rate  of  freight  for  the  extra  accommo- 
dation. The  rule  was  accordingly  discharged. 

C0urt  Of  Sxidtntptcp. 

{Coram  Mr.  Commissioner  Goulbwm). 

AmoB.     Oct.  25,  1852. 

TRADER  DEBTOR  SUMMONS.— COSTS  WHERE 
DEBT  ADMTTTED. 

The  Court  refused  an  (plication  for  the  aU 


hwaaee  of  ike  eogte  of  a  eredSior,  mha  hd 
mmmtmed  n  trader  mmder  the  IV  4*  13  Vkt. 
c.  106,  t.  78,  where  the  trader  had  adeut- 
ted  the  debt. 

Keartejf  appeared  on  behalf  of  a  creditor 
who  had  summoned  a  trader  under  sect.  73  of 
the  12  &  13  Vict  c.  106,  and  asked  for  the  il- 
lowance  of  his  costs.  It  appeared  the  trader 
had  signed  an  admission  of  the  debt. 

NeeSe,  for  the  trader,  contriu 

The  Court  refused  the  application,  and  raid, 
that  the  trader  had  not  resisted  the  process  of 
the  Court,  and  would,  under  sect.  81,  comioh 
an  action  of  bankruptcy  if  he  did  not  pay, 
secure,  or  compouna  tne  debt  within  seven 
days  to  the  satisfaction  of  the  creditor,  wbo 
had  therefore  obtained  what  he  sought  for. 


ANALYTICAL   DIGEST   OF   CASES, 

REPORTED   IN  ALL  THE   COURTS. 
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®ottctit  of  Cqultg. 

[For  the  previous  Sections  of  the  Digest  in 
this  Volume,  see 

Privy  Council:  Appeals,  p.  17- 

House  of  Lords:  Appeals,  p,  38. 
Courts  of  Equity : 

Law  of  Attorneys  and  Solicitors,  p.  125. 

Contributories  under  the  Winding-up  Act, 
p.  143. 

Law  of  Trustees,  p.  166. 

Lunacy,  p.  185. 

I«w  relating  to  Infants,  p.  186. 

Law  relating  to  Charities,  p.  203. 

Appeals  in  Bankruptcy,  p.  225. 

Construction  of  Statutes,  pp.  104,  286,  306, 
325. 

Law  of  Wills,  pp.  346,  367,  386,  406. 

Husband  and  Wife,  p.  426, 446,  466. 

Law  of  Property  and  Conveyancing,  p.  485, 
606.J 


LAW  OF  PROPERTY  AND  CONVEY^ 

ANCINO. 

{Concluded from  p,  608,  ante^ 

VENDOR  AND  PURCHASER. 

1  i .  Contract  of  purchase, — Specific  perform- 
SMcC'^Parties, — ^A  party  claiming  an  interest 
in  a  purchase  by  virtue  of  a  contract,  as  having 
been  entered  into  on  his  behalf,  is  a  proper 
party  to  a  suit  by  the  vendor  for  the  specific 
performance  of  the  contract ;  otherwise,  if  he 
claim  merely  as  a  sub-purchaser :  Semlde, 
Chadwick  v.  Maden,  9  Hare,  188. 

12.  Bill  necessary  to  enforce  performance  of 
agreement  for  compromise  qfsuii,—The  proper 
proceeding  to  enforce  an  agreemraft  for  the 
compromise  of  a  suit^  where  such  agreement 
goes  beyond  the  ordinaxv  range  of  the  Ooort  i» 
soeh^snit,  or  where  the  Coon  has,  in  enforcing 

the  agreement,  to  adjudicate  on  equities  distinct 

from  the  equity  appearing  on  the  record  m  the  folkywed^  that  the  Court  had  juiMictiba  to 


cause,  is,  bv  bill  for  specific  performance,  and 

not  by  interlocutory  application  in  the  ezistiD; 

cause:  Semble.  Askew  v.  Millington,  9  Hare, 63. 

Cases  cited  in  the  jadgment :  Fortytii  v.  Mantoo, 

5  Madd.  78 ;  Wood  r.  Rowe^,  1  J.  &  W.  315, 

337. 

13.  ArbUration^  offreament  for  referesmtr' 
Emdence, — Specific  performauee.^'^JSBtX  of  u 
affreemaat  for  a  reference  to  arbitration  d  < 
dispute  between  a  vendor  and  purchaser  as  to 
certain  terms,  or  alleged  terms,  «£  tlie-^oiitiietf 
and  of  an  award  thereupon,  in  a  suit  snbse- 
quently  instituted  for  the  specific  perfbnmmce 
of  the  contract.     Clay  v.  Rufford,  8  Hare,  290. 

14.  Suit  by  purchaser  from  (dlottee  of  skara 
for  account  of  purohase^money  reoetoed  on  sth* 
sequent  sale  by  him,'^W7tere  gL  oniy  recovend, 
-—J.,  an  allottee  of  shares  in  a  railway  compaoj, 
having  executed  the  subscribers'  agreemeat 
and  parUamentry  contract,  obtained  the  scii^ 
certificate  of  his  shares,  which  he  sold,  w 
such  scrip-certificate,  after  passing  throagli 
several  hands,  was  bought  by  jB.  The  Act 
incorporating  the  company  was  subseqaenUy 
passed,  and  advertisements  pablished,  callipg 
upon  the  holders  of  scrip-certificatea  to  regis* 
ter  their  shares.  No  application  having  been 
made  by  B.,  then  the  holder  and  owner  of  the 
scrip-certificate,  for  registration  of  the  sbsree 
wtnch  it  represented,  those  shares  were  regis* 
tered  in  the  name  of  A,^  as  the  original  svdisai' 
her,  and  the  sealed  certificate  was  delivered  |o 
him.  A,  immediatelv  sold  the  shares,  to  av<»A 
liabilitv  for  caUss  about  a  year  elapsed,  >&« 
two  calls  were  made  after  suchasde,  andbefiorB 
any  claim  in  reepect  of  die  shanss  was  ma^ 
by  B. :  Held,  that,  after  the  registration  of  tbe 
shares  in.  the  name  of  ii«,  B,  might  have  Boed 
in  equity  for  the  transfer  of  the  diares  W"^.^ 
hhnself  (£.),  if  the  shaiw  bad  not  been  sold, 
bot  had  remained  in  :^/»-iiauie;  and  that  it 
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compel  A»  to  account  for  the  purchase-money 
received  by  him  for  the  sale  of  the  shares. 

Although  the  sum  recovered  by  the  suit  was 
only  9/. ;  yet  it  was  keld,  that  the  suit  was  sus- 
tainable, inasmuch  as  the  plaintiff,  when  he 
fUed  his  bill,  might  have  been  justified  in  sup- 
posing that  a  larger  sum  would  be  recovered, 
and  the  defendant,  who  knew  the  amount,  had 
not  given  any  information  respecting  it. 
Beekitt  v.  Billniugh,  8  Hare,  188. 

15.  Specific  performance.  —  Agreement,  —  A 
purchase  was  to  be  comoleted  on  the  25th 
of  October.  Before  that  day  arrived,  the  pur- 
chaser, at  the  vendor's  request,  extended  the 
time  to  the  5th  of  November.  The  title,  how- 
ever, was  not  completed  on  that  day. 

Held,  that  the  purchaser  was  at  liberty  to 
abandon  the  contract.  ParUn  v.  Thorold^  2 
Sim.  N.  S.  1. 


CsM  cited  in  the  judgmeot : 
Yes.  U5. 


Setoo  T.  Skde,  7 


16.  Specie  performance, — A.  agreed  to  pur- 
chase part  of  an  estate,  on  the  faith  of  repre- 
sentations made  to  him  by  the  vendor's  agent, 
that  the  vendor  would  do  certain  acts  on 
the  remainder  of  the  estate.  Those  acts,  how- 
ever, were  not  done ;  in  consequence  of  which, 
the  value  of  the  land  purchased  was  consider- 
ably diminished.  A  bill  for  specific  peiform- 
ance,  filed  by  persons  claiming  under  the  ven- 
dor, was  dismissed  with  costs.  MyerM  v.  Wat' 
lOK,  1  Sim.  N.  S.,  523. 

17.  Pmrcha$e  under  decree  qf  Comrt.'^Ae^ 
eeptance  of  title — Foeseesion  given  to  pur- 
ckaeer^  rtM^mag .  to  kim  a  claim  for  compen' 
foljoa.— A  purchaser  having  bought,  unoer  a 
decree  of  the  Ck>urt,  property  described  as  tithe 
free,  raised  a  question  on  the  title,  which  re- 
mained to  be  decided  in  the  cause,  whether  ihe 
tithe  passed  under  the  will  of  the  testator ;  and 
apnlied  in  the  cause  for  leave  to  pay  the  whole 
of  his  purchase-money  into  Court,  and  that  he 


rate  of  502.  a  year  after  the  date  of  the  contract 
for  sale,  the  vendors  were  guilty  of  wilful  de- 
fault. On  a  claim  by  the  vendors  to  enforce 
specific  performance:  Held,  that,  ihe  pur- 
chaser not  having  required  the  vendors  to  turn 
the  tenant  out,  they  were  not  guilty  of  irillul 
default  in  allowing  him  to  remain  at  the  leaser 
rent;  and  specific  perfonnance  was  decreed, 
the  plaintiffs  accountmg  only  for  the  lesser  rent, 
Crosee  v.  Duke  ofBeaifort,  5  De  G.  &  S.  7. 

19*  Sale  by  order  qf  the  Court. — Rtferenee 
to  Master. — JUle  to  accrued  ren/s.— Where  a 
reference  had  been  directed  to  inquire  whether 
an  ofifer  for  the  purchase  of  leaseholds  was 
beneficial,  and  ought  to  be  accepted,  and  the 
Master  reported  in  favour  of  toe  purchase: 
Held,  that  the  purchasers  were  entitled  to  the 
rents  from  the  date  of  the  order  of  reference, 
Cheetham  v.  Sturtevant,  3  De  G.  &  S.  468. 

20.  Purchaser  under  decree  of  the  Cowrt."^ 
Title.  —  Reference  to  Master. — A  purchaser 
under  a  decree  of  leaseholds  presented  a  pe- 
tition to  be  discharged  from  his  purchase,  on 
the  ground  that  a  share  in  the  property  had 
been  bequeathed  upon  trusts,  and  that  the  be- 
quest appeared,  by  inference  from  the  plead- 
ings, to  have  been  assented  to ;  but  that  some 
of  the  cestuis  que  trustent  were  infants,  and 
were  not  before  the  Court  The  assent  was 
disputed;  Held^  that  the  purchaser  was  not 
entitled  at  once  to  be  discharged,  but  only  to  a 
reference  to  the  Master  as  to  title.  Whitfield 
V.  Lequeuire,  3  De  G.  &  S.  465. 

21.  Sale  under  decree.-^ Petition  for  dis^ 
charge. — Sertnce  on  defendants. — Defendants  in 
a  cause,  where  there  has  been  a  sale  under  a 
decree,  ought  to  be  served  with  the  petition  of 
a  purchaser  to  be  discharged  from  his  pur- 
chase. Sherwood  v.  BeverUge,  3  De  G.  &  S. 
425 ;   Thrupp  v.  Same,  ib. 

22.  Sale  under  decree.— Requisitions  on  title. 
— Receipt  by  trustee. — Parties. — Supplemental 
bUl. — Discharge  from  purchase. — In  Septem- 


might  thereupon  be  let  into  possession  of  the !  ber,  1848,  a  purchaser  bought  under  a  decree. 


purchased  propertv,  without  prejudice  to  any 
spplication  he  mignt  thereafter  make  for  com- 
pensation, in  case  a  title  could  not  ultimately 
be  made  to  the  tithes.  The  Court,  consider- 
ing that  a  claim  to  compensation  only  was 
asked  to  be  reserved  to  the  purchaser,  made 
an  order  accordingly.  Man  v.  Ricketts,  5  De 
G.&S.  116. 
18.  Specific  performance. —  Wilful  default. 


and  by  his  requisitions  on  the  title  required  a 
receipt  to  be  ^iven  by  a  trustee  having  power 
to  give  receipts,  but  who  was  by  mistake 
stated  in  the  pleadings  to  have  disclaimed,  and 
was  not  a  party  to  the  cause.  Afterwards,  the 
purchaser  required  that  the  trustee  should  be 
brought  before  the  Court  by  supplemental  bill. 
In  the  course  of  the  discussions  on  these  sub- 
jects, it  was  objected  by  the  purchaser  that  an 


*— Honses  described  in  the  particulars  as  in  i  additional  cestui  que  trust  ought  to  have  been 
the  respective  occupations  of  fpecified  under- '.  brought  before  the  Court.  The  plaintiff  ac- 
tenants,  and  as  let  to  Messrs.  J.  **  at  the  very  ceded  to  this,  and  promised  that  the  defects 


low  rent  of  50/.  per  annum,  who  have  received 
notice  to  quit "  at  a  day  past,  but  with  a  sub« 
seqnent  written  permission  ^o  occupy  on  the 
same  terms  as  before  until  the  tenements  are 


complained  of  should  be  supplied  and  reme- 
died by  a  proper  supplemental  suit,  and  pe- 
tition of  re-hearing,  in  which  (as  all  parties 
were  amicable)  a  decree  might  be  obtained  in 


sold,  were  contracted  to  he  sold  subject  to  a '  three  weeks.    This  took  place  in  March,  1849- 

The  purchaser,  in  answer  to  the  proposal,  de* 
clined  waiting  any  longer,  and  demanded  back 
his  deposit  and  costs.    He  then  presented  a 


condition,  that  the  purciiaser  should  be  en 
titled  to  the  rents  from  a  specified  day.  On 
cookpiciion  after  that  date,  the  purchaser 
claimed  to  Iwi  allowed  a  rent  at  the  rate  of 
150/.  a-year,  the  sum  which  the  under-tenants 
paid  the  tenant,  on  the  ground  that,  in  allow- 
log  the  tenant  to  continue  in  possession  at  the 


(letition  to  be  discharged  from  his  purchase ; 
but  before  the  petition  came  on  to  he  heard, 
the  defects  in  the  suit  had  been  supplied: 
Held,  not  a  case  for  discharging  the  purcnascr  . 


SK 
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^kerwood  v.  Beveridge,  3  De  €f.  &  8.  425 ; 

23.  Specie  perfonumee.  —  Waiver  qf  ob- 
jection to  title, — An  agreement  was  entered 
into  for  the  purchase  of  a  mansion-house  and 
iands,  admeasuring  about  96  acres,  comprised 
in  particulars  with  the  following  statement : — 
''The  whole  is  finechold,  except  aftwat  8  acres, 
which  is  copyhold  of  the  manor  of  C.  (bnt  un- 
distinguished except  as  to  not  including  any 
of  the  buildings)."  Upon  the  abstract  of  title, 
one  of  the  purchaser's  reouisitions  was,  that, 
as  the  abstract  did  not  snow  any  connexion 
between  the  parcels  described  in  the  deeds 
abstracted  and  those  set  forth  in  the  printed 
particulars,  the  vendors  should  estabhsh  the 
identity  of  the  lands  sold  with  those  in  the 
abstract.  After  some  negotiation,  but  without 
compliance  with  this  requisition,  a  supple- 
mental agreement  was  entered  into,  by  which 
possession  was  given  up  to  the  purchaser,  he 
accepting  the  title  subject  to  the  vendors'  pro- 
ducing a  *'  declaration  of  identity  of  the  lands 
mentioned  in  the  deed  to  those  sold."  Tie 
vendors  then  produced  a  declaration,  of  which 
the  purchaser  8  counsel  approved,  in  proof  of 
the  local  identity  of  the  parcels,  but  not  dis- 
tingtdshing  the  freehold  from  the  copyhold 
parts.  Subsequently,  the  purchaser  procured 
evidence,  showing  that  it  was  highly  probable 
that  the  mansion  was  built  on  the  copyhold 
part  of  the  property,  and  insisted  that  the 
vendor  was  bound  to  identify  its  site  with  the 
portion  which  was  not  copyhold.  The  vendors 
declined  to  furnish  the  necessary  evidence. 
Upon  a  bill  by  them,  to  compel  specific  per- 
formance of  the  agreement:  Held,  that  the 
purchaser  was  not  entitled  to  require  such 
evidence  of  identity;  and  the  Court  decreed 
specific  performance  with  a  declaration  to  that 
effect.  Dawson  v.  Brinckman,  3  De  G.  &  S. 
376. 

24.  Specific  performance  of  agreement  with 
9ariation. — A  suit  for  the  specific  performance 
of  an  agreement  with  a  variation,  cannot  be 
supported.  Nurse  v.  Lord  Seymour,  13  Beav. 
254. 

25.  Confirming  report  of  best  purchasers,^'' 
Payment  into  Court, — Irrugulartty. — One  no- 
tice of  motion  to  confirm  the  Master's  report 
of  best  purchaser,  and  to  pay  the  purchase- 
money  into  Court,  is  irregular.  Difffield  v. 
Ehoes,  13  Beav.  85. 

26.  Re-^ale.  —  Reversionary  interest, — Dis- 
charging purchaser, — A  purchaser  under  the 
Court  of  a  reversionary  interest  having  made 
default  in  completing,  a  re-sale  was  ordered, 
and  the  purchaser  was  to  make  good  any  de- 
ficiency. Before  such  re-sale,  it  was  dis- 
covered, that  {he  reversionary  interest  had  pre- 
viously fallen  into  possession,  the  Court  gave 
the  purchaser  four  days  to  complete  the  pur- 
chase.    Robertson  v.  Skelton,  13  Beav.  91. 

27.  Doubtful  title-Specific  performance,^ 
On  a  sale  of  real  estate  by  a  trustee  under  a 
will  open  to  suspicion,  as  having  been  obtained 
by  undue  influence,  the  title  was  approved,  but 
before  the  actual  completion  of  the  contract  the 


henr-at-law  gave  notice  that  he  intended  to  dis- 
pute the  will,  and  brought  an  action  against  the 
tenant  for  rent.  The  purdiaser  thereupon  re- 
fused to  complete,  and  a  bill  for  spedfic  perfor- 
mance was  filed,  but  before  it  came  to  a  hear- 
ing, the  action  brought  by  the  heir  was  tried, 
and  a  verdict  given  against  the  hdr :  a  refer- 
ence as  to  title  was  Aen  directed,  and  the  Mas- 
ter having  reported  in  favour  of  the  tide,  a  dfr> 
cree  was  made  for  specific  performance.  On 
appeal,  however,  by  the  purchaser,  the  Lord 
Chancellor  (Lord  Cottenham)  cordered  the  case 
to  stand  over  generally,  ^th  liberty  for  the 
vendor  to  take  such  proceedings  for  estabhsh- 
ing  the  will  as  he  should  be  adidsed.  Hie 
vendor  then  instituted  a  suit  against  the  heir, 
which  resulted  in  the  will  being  established* 
The  Lord  Chancellor  (Lord  Truro)  thereupon 
confirmed  the  decree  for  specific  performance, 
and  directed  the  pnrchaiser  to  pay  interest  firom 
the  time  when  under  the  contract  the  rak  ought 
to  have  been  completed,  and  also  to  pay  the 
costs  of  the  suit  subsequentiy  to  &e  hearing 
when  the  reference  as  to  titie  was  directed :  lus 
Lordship  held,  that  at  the  time  there  had  been 
such  reasonable'  inquiry  into  the  tide  as  oo^t 
to  have  satisfied  the  purchaser,  and  that  there- 
fore the  consequences  of  the  further  proceed- 
ings by  which  the  will  was  established,  both  in 
reference  to  the  costs  of  the  suit  for  specifie 
performance  and  the  payment  of  interest,  muEt 
fall  on  the  purchaser. 

The  judgment  of  Lord  Cottenham,  in  this 
case,  2  Phil.  619,  observed  upon.  Grove  v. 
Battard,  1  D«  6.,  M<N.  &  G.  69. 

Cases  cited  in  the  judgment :  Vancouver  ▼.  Blisi, 
11  Ves.  458 ;  Osbaldeston  v.  Askevr,  1  Ross. 
160;  Scoones  T.Monrell,  1  Beav.  251. 

28.  SpecUic  performance, '^^IndefimUe  agree' 
men/. — Enforcement  qf  one  moiety, — One  of 
two  tenants  in  common  in  fee  of  lands  contain* 
I  ing  mines  of  coal  and  iron,  entered  into  a  ne- 
gotiation for  a  lease  of  minerals,  and  wrote  a 
,  letter  stating  his  willingness  to  grant  a  lease  on 
I  the  terms  of  a  paper  referred  to  in  the  letter. 
!  There  were  two  papers,  each  of  which  in  some 
'  respects  answered  the  description  in  the  letter. 
I  One  of  these  purported  to  be  terms  for  letting 
!  and  taking  coals,  "  &c."  under  the  lands  in 
question,  but  contained  no  more  definite  de- 
scription of  the  minerals  which  were  the  sub- 
ject of  it.    In  a  suit  by  the  proposed  lessee  for 
'  specific  performance  as  to  the  moiety  belonging 
to  the  tenant  in  common  who  had  written  the 
letter,  held: 

j  1.  That  the  paper  to  which  the  letter  referred 
'  was  not  suffidendtly  identified. 
I  2.  That  even  iC  as  the  plaintiff  contended,  it 
,  was  shown  to  be  the  above  paper,  its  terms 
I  were  too  indefimte  to  be  capaole  of  bdng  en- 
:  forced  specifically. 

I  3.  That  the  contract  being  for  a  lease  of  the 
'  entirety*  and  tiie  defendant  not  having  b<^ 
shown  to  have  made  any  misrepre8i««*>ojJ' 
to  his  titie  or  otherwise,  it  cowW  not  have  betfi 
enforced  against  him  as  to  one  moiety  on^. 
Price  V.  OrigUh.  I  De  G.,  M*N.  &  G.  80. 
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!•    ADXIKIBTIIAIIOK    OF    ABSBN.  —  DBBTOB     AHD 
OBXDITOR. 

1.  CompotUion  deed.  —  Spe^fie  performanee.— 
Statute  of  Fraudi,'-W^,  />.,  by  indenture,  agreed  to 
guarantee  a  ocitain  composition  to  all  the  creditors 
of  /.  D  who  should  before  a  fixed  day  execute  a 
release  of  their  debts.  The  plaintiff,  who  was  a 
creditor  of  /.  D.,  did  not  execute  by  the  time 
named,  but  insisted  that  this  delay  had  taken  place 
in  consequence  of  an  arrangement  entered  into 
between  him  and  the  agent  of  W,  D.,  the  effect  uf 
vhicfa  was  to  bind  the  plaintiff  to  accept  the  com- 
position, but  to  allow  him  to  postpone  his  execution 
of  the  release :  I/eld^  dismissing  a  bill  filed  by  the 
plaintiff  against  Yf*  Z>.  for  specific  performance  of 
the  agreement  to  pay  the  composition,  that  there 
was  iio  evidence  that  the  agent  of  W.  Z>.  had  autho- 
rity to  enter  into  any  new  agreement ;  that  if  such 
authority  had  been  proved,  the  a/i(reement  being 
within  the  4tb  sect,  of  the  Statute  of  Frauds,  any 
alteration  in  its  terms  must  have  been  evidenced  by 
writing ;  that  the  condition  in  the  original  agree- 
ment not  having  been  perfonaed  by  the  plaintiff, 
the  agreement  never  took  effect  so  Air  as  he  was 
concerned,  and  that,  in  tlie  absence  of  fraud,  no 
parol  agreement  could  be  substituted*  Emmeii  v. 
Ikwhurst,  3  M'N.  &  G.  587. 

Cases  cited  in  the  judgment:  Ooas  r.  Lord 
Nugent,  5  H.  &  Ad.  58  ;  Stowell  v.  RobinsoUp 
3  Bing.  N.  C.  928 ;  Marshall  r.  Lynn,  6  M.  & 
W.  109 ;  Stead  t.  Dawber,  2  Per.  &  D.  447, 
overruling  Cuff  v.  Penn,  1  M.  &  S.  21. 

2.  AdmiaUiration  qfasMels, — Two  creditors'  suits 
were  instituted  for  the  administration  of  the  same 
estate,  one  of  which  aaked  for  an  account  of  the 
profits  made  by  the  penonal  representative  of  the 
debtor  in  caiTying  on  the  business  after  his  death. 
In  the  other  suit,  a  decree  had  been  obtained  for 
taking  the  ordinary  accounts  only.  A  motion  to 
stay  proceedings  in  the  first  suit  was  refused.  Un- 
derwood V.  Jee,  1  H.  &  T.  379  ;  1  M*N.  k  G.  276  ; 
SmUfi  V.  Jee,  1  M'N.  &  G.  276. 

3.  Voluntary  teltlemenl, — To  set  aside  a  volun- 
tary settlement  at  the  suit  of  creditors,  it  is  not  ne- 
cessary to  show  the  actual  insolvency  of  the  settlor 
at  the  date  of  the  settlement,  but  the  mere  exist- 
ence of  debt  at  that  time  will  not  be  sufficient,  jmt 
«e,  to  render  it  void. 

01)servations  on  the  authorities,  commencing  with 
Urd  Tounuhend  v.  Windham,  2  Ves.  S.  10,  and 
endiniz  with  Towneend  v.  Weetacotin  2  Beav.  344. 
Scarf  V.  Soulby,  I  H.  &  T.  426  -,  1  M'N.  &  G.  364. 

4.  Voluntary  eettlement, — ^A  testator,  four  years 
previously  to  his  decease,  assigned  two  policies  of  as- 
surance effected  by  him  on  his  life,  for  the  benefit 
of  a  female  with  whom  he  had  cohabited,  and  his 
four  children  by  her.  There  was  no  allegation  in 
the  bill,  which  was  filed  on  behalf  of  creditors  to  set 
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aside  the  assignment,  that  the  plaintiffs  debt  was 
due  at  the  time  of  the  settlement,  and  there  was  no 
evidence  of  the  state  of  the  settlor's  affairs,  or  of 
his  being  indebted  at  the  date  of  the  assignment, 
except  an  I.  O.  U.  for  200/.,  produced  by  the  plain* 
tiff:  Held,  reversing  the  decree  of  the  €ourt  below, 
declaring  the  assignment  void  against  creditors,  that 
the  proper  course  was,  to  direct  inquiries  before  the 
Master  as  to  the  debts  of  the  testator  at  the  date  of 
the  assignment,  and  the  amount  of  his  estate  and 
effects  at  the  same  time.  Scarf  r,  SouWy^  1  H.  & 
T.  426  ;  1  M'N.  &  G.  364. 

5.  Coneignee  qf  debtor, — Appropriation  qffimde, 
— Equitable  alignment. — When  mercantile  corre- 
spondence respecting  the  appropriation  of  funds  in 
the  hands  of  a  consignee  belonging  to  the  debtor, 
does  not  constitute  a  legal  contract  on  the  part  of 
the  consignee  to  apply  the  funds  in  payment  of  the 
debt  of  the  creditor;  whether  the  creditor  may  still- 
support  a  claim  to  the  fiinds  on  the  ground  of  there 
being  an  equitable  assignment — Quare.  Malcolm  v. 
Seoti^  2  H.  &  T.  440. 

6.  Equitable  mortgage,  —  Specialty  creditor. — A. 
bond  creditor,  claiming  also  an  equitable  mortgage- 
on  real  estate,  filed  his  bill  for  foreclosure,  and  m 
aid,  for  the  administration  of  the  personal  estate* 
against  the  executors  and  the  parties  entitled  to  the 
mortgaged  estate.  He  failed  in  proof  of  the  equit- 
able mortgage :  Hdd^  that  he  was  not,  on  such  a  re* 
cord,  entitled  to  a  decree,  as  a  specialty  creditor,  for 
the  administration  of  the  real  estate.  Ckapmam 
V.  Chaptnan^  13  Beav.  308. 

7.  AehniniMtrationbond. — Creditors*  auit. — Surety, 
— Jurisdietion. — A  suit  cannot  be  maintained  .in 
this  Court  by  a  party  interested  in  the  intestate*s 
estate  upon  an  administration  bond,  where  no  spe« 
cial  reasons  are  shown  why  the  proceeding  is  not 
taken  in  the  name  of  the  Ordinary. 

Held,  also,  that  an  order  of  the  Ecclesiastical 

Court  to  attend  with  the  bond  in  Chancery  as  may 

be  requisite  and  necessary  for  the  furtherance  of 

justice,  is  not  a  sufficient  reason.    Bolton  v.  Powell, 

14  Beav.  275  ;  Howard  v.  Earle,  ib. 

Cases  cited  in  the  judgn^ent:  Parker  v.  Young, 

6  Beav.  264 ;  Hammond  v.  Messenger,  9  Sim, 

185;  Barker  v.  Birch,  1  De  G.  &  S.  376. 

8.  Voluntary  tettUment. — A  creditor,  who  seeks 
to  set  aside  a  voluntary  settlement  made  by  hit. 
debtor,  need  not  prove  that  the  settlor  was  either 
insolvent  or  in  embarrassed  circumstances:  it  is. 
enough  for  him  to  prove  that  the  settlor  was  int 
debted  nt  the  date  of  the  settlement.  Scarf  v« 
Souiby,  16  Sim.  344. 

Case  cited  in  tlie  judgment :  Lord  Townshend  v. 
Windham,  2  Ves.  1. 

9.  Voluntary  seitlement.^li  is  not  sufficient  for 
a  creditor  who  seeks  to  set  aside  a  volnntary  settle- 
ment made  l>y  his  debtor,  to  show  merely  that  tho 
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wttlor  was  indebted  when  he  executed  the  settle- 
ment ;  but  it  is  not  requisite  for  him  to  show  that 
the  settlor  was  iruohent  ok  that  time.  Stm^f  t. 
Soulbp,  16  Sim.  481. 

Cases  cited  in  l9ie  judgment :  ffcidiardson  y. 
Smallwood,  Jac.  552;  Townsend  y.  Westa- 
cott,  2  Bear.  340. 

1 0.  Truttfor  payment  ofdebU.-^A .,  heing  greatly 
in  debt,  he  and  his  father,  in  pursuance  oC  an  ar- 
rangement between  themselves,  oonreyed  estates  of 
which  they  were  seised  for  life  and  in  remainder 
respectively,  to  trustees  in  trust  to  sell  for  payment 
of  il.^8  debts;  but  no  creditor  was  to  be  entitled  to 
the  benefit  of  the  trust,  unless  the  trustees,  after 
having  investigated  and  allowed  his  debt,  should 
give  him  a  debenture  for  it.  The  trustees  gave  de- 
hMstures  to  three  of  the  creditors ;  after  which  one 
«f  the  trustees  instituted  a  suit  against  his  eo- 
tanutees,  &c.,  on  the  heating  of  which  the  Master 
was  directed  to  take  an  account  ii[  all  AJb  debts 
doe  at  the  date  of  the  conveyance,  and  to  advertise 
lor  his  creditors  to  prove  their  debts  by  a  day  to  be 
named  or  be  exduM  from  the  hei^  of  the  deerte, 
Tka  plaintiff  and  sevetal  other  creditors  of  A. 
proved  their  debts  under  the  decree ;  but,  neverthe- 
loss,  the  Couit,  oa  the  hearing  for  further  directions, 
kUd,  that  none  of  them^  except  the  plaiotiff  and  the 
debenture  creditors,  were  entitled  to  the  benefit  of 
tiw  trust    DfVMTV.  Jfat4Mi^s%,16Sim.51l. 

IL  Juriadieiwn* — A.  having  gone  abroad  and 
left  his  wife  unprovided  for,  the  plaintiff  lent  her 
SMiD^  to  purchase  neceasasies,  and  she  applied  it 
Aocerdingly. 

Heid^  that  the  plaintiff  could  not  sue  A,  for  the 
maeMj  in  a'  Court  of  Equity.  Majf  v.  SAwy,  16 
nim.  5o8» 

12.  aktj^iigffroeeedinge  t»  a  euit. — Two  creditors* 
bills  were  filed.  The  first  alleged  that  the  defend- 
ant (who  was  die  debtor's  widow  and  personal 
npsesentative)  had  carried  on  the  debtor's  trade 
since  his  decease,  and  prayed  for  an  aoceunt  of  the 
pnyflts*  The  second  prayed,  merely,  for  the  con- 
mon  relief  llie  Court  heM,  that  there  was  an 
important  diffsrence  in  fevour  of  the  first  suit,  and 
reftised  to  stay  the  proceedings  in  it,  notwithstand- 
ing a  decree  had  been  obtained  in  the  second.  Un- 
4§rm>ood  v.  Ju ;  Smith  v.  Jee,  17  Sim.  119. 

13.  Executors  and  adrnknistraiorz^ — Retmner, — 
iMi.— One  of  the  creditors  of  an  insolvent  died  in* 
testate,  lea¥ing  the  insolyent  one  of  his  next  of  kin. 

MM,  that^e  administrators  of  the  creditor  were 
not  entitled  to  retain  the  debt,  out  of  the  insolvent's 
distributive  share  of  the  creditor's  estate.  Bell  v 
Bell,  17  Sim.  127. 

Case  cited  in  the  judgment :  Cherry  y.  Boultbee, 
4  Myl.  &  Cr.  442. 

14.  Voluntary  deed, — A.  conveyed  all  his  pro- 
perty to  three  of  his  creditors,  in  trust  to  pay  the 
debts  due  from  him  to  themselves  and  to  his  other 
creditors  who  should  execute  the  deed.  The  trmtees 
and  some  of  the  other  creditors  executed  the  deed, 
but  roith  notice  that  B.  had  a  demand  upon  A ,  and. 
tnt  about  to  enforce  ii.  Afterwards  B.  filed  a  bill, 
against  A.  and  the  trustees,  to  set  aside  the  deed,  on 
the  ground  that  it  was  a  mere  voluntary  deed  of 
agency.  The  Court,  at  the  hearing,  dismissed  the 
mil  with  costs.  Maekinnon  y.  Stewart,  1  Sim.  N.  8. 
76. 

/<  .  16.  Equity  of  redemption.  —  The  equity  of  re- 

^'MiSp^jim  of  a  mortgage  in  fee,  is  made  legal  assets 

^r  3,  &  4  Wiik.%  c.  1 04.    Foster  v.  Handley,  1  Sim. 

:-  ^  Jo.  l^o?tU^^\(ie«d.  — A  voluntary  assignee  of  a 
dl^.^uofrottaV person  deceased  cannot  maintain 


a  suit  for  the  administration  of  the  deoeaaed'a< 
SeweU  V.  Moxsy,  2  Sim,  N.  8. 189. 

17.  Admissime^ assets, — B^jaMBtof  a  legacy  sa 
am  avonevaecoMieructioa  of  Ae  •vtt,  not  9sai&JUe, 
not  «D  vd&ilnon  of  asseM  tea  tTwtrue  conatmctioa. 
Clark  y.  Bates,  2  D«^  G.  &  S.  203. 

18.  J^roqfqfJoinldOt  a^fofUul  estate  qf  pre^deteas- 
ing  dekcnr^-^WhKse  on  intsMate  toA  another  hai 
mortgaged  a  leasehold  estate  of  which  i:w%y  ««« 
tenants  in  common,  to  secure  puments  in  resi^ 
of  shares  held  by  them  in  a  benefit  bnildnig  aooctr, 
and  had  entered  into  a  joint  covenant  to  make 
pay»entffl»  but  were  not  partners,  and  had  no  joiBt 
estate;,  and  the  intestate's  debtor  was  sworn  to  be  k 
insolvent  circumstances :  Held^  that  the  coTenantee 
W8B  not  entitled  to  prove  as  a  specialty  creditoc, 
under  a  decree  for  the  administratioo  of  the  ia- 
testate's  estate.  Croedey  y.  D6tmmy  2  De  G.  A  & 
486. 

Cases  cited  in  the  judgment :  Cowell  r.  ^ke^  3 
Buss.  121 ;  Sumner  v.  Powell,  ?  Mer.  30. 

19.  VolunkHry  setUemeitU-'A.  debtor  babis  po*. 
ses!«ed  of  a  policy  of  assucance  an  his  Isfb  fnr  sMC, 
in  October,  1837,  assigned  the  poliqy  aaxd  sbb 
assaftd  to  one  of  his  cieditan,  aa  n  awiiiilj  iar 
lOM.,  with  a  declaration  constituting  the  cneditoi, 
after  securing  his  own  debt,  a  Irnatee  §&e  M*  Mk 
the  dane  of  tliis  transHCtion  the  debtor  was  iadebsed 
to  othtBr  persons^  and  continued  indebtad  to  aoae 
of  them  vp  to  the  tame  of  his  death,  and  died  in- 
testate and  insolvent  in  DaeembeK,  1637.  The 
assigaee  of  the  policy  received  the  50(M.,  and  ^im 
retaining  the  amount  due  to  hinael^  paid  te 
balaace  into  Court  under  the  Trasfeae  Boiicf  Aet, 
1846:  AUU,thattiietraBtinlavonrof  jr.wsBveid 
aa  againet  the  cioditoiB  of  the  defatar  at  the  taar 
and  who  continued  so  up  to  the  debtor's  death  ^  bet 
that,  subject  thereto^  it  was  a  good  dedaiatiaasf 
trust  in  fkvour  of  AT.  1%  re  MemttOeys  Tnsd^h 
De  G.  &  8. 1. 

20.  Real  or  Pereemal  estate. — Ooafsrsum  by  deed. 
— Conveyetnee  in  CmsC-^Conveyaace  of  tiw  aqai^ 
of  redemption  of  real  estate  to  trustees,  for  aaie,  ist 
the  benefit  of  the  creditors  of  the  au^or  of  the 
deed,  and  upon  trust,  if  theie  should  be  any  sarpha, 
to  pay  the  same  to  him,  his  eKecuiois,  administrs- 
tors>  and  assigns,  to  and  fisr  his  and  their  own  afaK>- 
lute  use  and  benefit:  JlsM,  to  be  a  converaien  of 
the  real  estate  into  personalty,  as  between  the 
real  and  penonal  representatifes  of  the  author. 

Beld,  also,  that  the  ultimate  surplus  of  the  pro- 
ceeds of  the  real  estate  being  reserved  to  tfaeauAer 
of  the  deed,  and  the  deed  not  being  reyoked,  and 
no  attempt  haying  been  made  to  revoke  it,  it  ws 
not  material  ns  between  the  real  and  penonal  repre- 
sentatives of  the  author,  whether  the  deed  waser 
was  not  revocable. 

That  the  question,  whether  the  surplus  prooeeA 
of  the  trust  property  belonged  to  the  teal  or  per- 
sonal representatiye,  was  notaiibcted  by  the  state-' 
whether  of  realty  or  personalty — in  which  such 
surplus  was  found,  although  the  state  of  the  pio- 
perty  might  afiect  the  character  in  which  sock 
snrphis  would  go  to  the  one  or  the  other  of  saeh 
representatives.  Or^fiih  v.  Ridtms,  7  Hare,  299; 
Same  v.  Sewell,  ib.  299. 

21.  Conveyance  for  ben^  of  credHort  m€  reeee> 
able. — A  conyeyance  for  the  benefit  of  credltois,  Mi 
not  to  be  revocable  by  the  author,  as  against  soy 
creditors  with  whom  such  communications  had  taken 
pbtce,  as  would  give  them  an  interest  under  the 
deed,  but  at  the  utmost  to  be  leyoeable  on^  sito 
the  surplus  proceeds  of  the  estate,  after  satii^yv 
such  creditors ;  and,  whether  the  deed  w 
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at  the  option  of  Um  aiiihor,  m  to  foeh  wrpluv-- 
qumre.  Griffitk  ▼.  tUekilU,  7  Hwe,  906  \  8am4  w. 
X«JMl2«  ik  306. 

Cases  died  in  the  jud^nnent:  Bill  t.  Cureton.  2 
Myl.  &  K.  503;  Wilding  ijBichanla,  1  Coll. 
655 ;  Ellison  v.  ElU«on.  ^^e*.  656  ;  Exparte 
Pje,  Exparto  Dubost,  18  Vet,  140 ;  PuWertoft 
T.  PiU»t?rtoft,  18  Vet.  84. 

522.  PoUey  of  inmranoe  ut  Heu,TiAy.-^Ihfanli  in 
pmifwuml  €f  premium  — The  defendant,  a  creditor* 
agreed  that  jadgment  should  not  be  entered  up 
HgniiTTiT*  the  pUintiff,  his  debtor,  upon  a  warrant  of 
attorney,  unless  defiiuH  should  be  made  in  the  pay- 
loeat  of  the  premiums  of  a  policy  of  life  insurance, 
which  was  effected  to  secure  the  debt;  and  that 
payment  of  the  debt  should  not  be  required  so  long 
as  the  policy  was  kept  on  foot.  The  plaintiff  per- 
mitted the  time  for  payment  of  the  premium  to  ex- 
pire, and  four  days  afterwards  the  defendant  paid 
the  premium,  and  procured  the  policy  to  be  revived. 
The  Court  refused  to  relieve  the  plaintiff  against  the 
consequence  of  his  default  in  payment  of  the  pre- 
mium, and  dismissed  a  bill  brought  by  him  to  re- 
atrain  the  defendant  from  suing  out  execution  against 
the  plaintiff  on  the  judgment.  IVinthrop  ▼.  Murray^ 
8  Hare.  214. 

2S.  VolwuJlary  atsignmenU  containing  covenanti 
Jbrfniiher  tuturanee  by  iestaior. — The  Court,  in  the 
administration  of  assets,  enforced  against  the  estate 
Tolnntary  assignments,  made  by  the  testator,  of  an- 
nuities, mortgage  debts,  and  policies  of  a«surance, 
of  which  asngoments  no  notice  had  been  given  in 
hia  lifetime  to  the  mortgagon  or  grantors,  such 
aarigmnents  containing  covenants  for  further  assur- 
ance by  the  testator,  his  executors,  and  administra- 
tors.    Cox  V.  Barnard.  8  Hare,  310. 

24.  Trutt  —  Priority.  —  Merger*  —  A.  judgment 
creditor  who  had  executed  a  deed,  whereby  the  real 
and  personal  estate  of  the  debtor  were  conveyed  to 
trustees  for  the  benefit  of  such  of  his  creditors  as 
ahould  execute  the  deed,  assigned  his  judgment  to 
•Dch  trustees :  Held^  that  the  trustees  could  net  be 
considered  as  owners  of  the  trust  estate,  so  that  the 
assignment  by  the  judgmeot  creditor  would  have 
the  effect  of  gieiging  the  judgment. 

That  the  judgment  creditor  having  assigned  his 
judgment  to  the  trustees  of  a  creditors'  deed,  in 
troflt  for  the  be»e6t  of  the  creditors  who  had  exe- 
cuted the  deed  (of  whom  he  was  himself  one),  was 
entitled  to  sue,  on  behalf  of  himself  and  all  such 
other  iredltom,  lor  the  establishment  of  their  rights 
in  respect  of  the  trust  estate  and  the  execution  of 
the  trusts.    Squirt  r.  Fwd,  B  liare,  47. 

25.  JUlMte^'-Contlruction  of  dead  of  Umel  fvr 
heMt^  ofcreditoT9» — By  a  deed  conveying  the  real 
and  personal  estate  of  a  debtor  to  trustees  for  the 
benefit  of  his  creditors,  the  creditors  executing  the 
deed  covenanted  that  it  should  operate  and  enure, 
and  might  be  pleaded  in  bar,  as  a  gcmd  and  effectual 
releaw  and  dischai)^  of  all  an4  all  manner  of 
actions,  suits,  bills,  bonds,  writings,  obligations, 
debts,  duties,  judgments,  extents,  executions,  claims, 
and  demands,  both  at  Law  and  in  Equity,  which 
they  or  any  of  them  had  or  might  have  against  the 
debtor  or  his  estate  or  effects,  for  or  by  reason  of  all 
or  any  of  the  debts  or  engagements  to  them  respec- 

'  tively  due  or  owing  by  him  :  such  covenant  not  to 
destroy  any  mortgage,  pledge,  lien,  or  other  specific 
security  which  any  creditor  possessed :  Held^  apon 
the  construction  of  the  entire  deed,  that  such  gene- 
ral words  had  not  the  effect  of  releasing  a  judgment 
previously  obtained  by  one  oi  the  creditors  who 
executed  the  deed,  so  as  to  affect  the  priority  of 
Utf  ciedltor  as  between  hvuiwlf  and  a  judgmsot 


creditor  who  was  not  a  party  to  the  deed,  or  so  as 
to  preclude  the  judgment  creditor  who  executed  the 
deed  from  enforcing  the  right  which  the  judgment 
gave  him  as  against  the  estate  reUed  In  the  trustees. 
Squire  V  Forfl^  9  Hare,  47. 


Case  dted  in  the  judgment : 
B.  &  B.  38. 


Solly  V.  Forbes,  3 


See  ifnniiiltM,  3,  4,  14  ;  Eieeuien  and  Trusteet, 
3,  5,  20 


IX.  Ani7ITU8. 

1 .  Where  an  annuity  was  charged  on  lands,  and 
secured  by  the  personal  covenant  of  the  grantors 
Held,  that  six  years  was  the  limitation  of  the  arreani 
which  could  be  recovered,  and  that  this  period  waa 
to  b3  reckoned  from  the  time  when  the  elaim  waa 
made  in  the  suit  under  which  the  incumbrance  was 
established.     Hunter  v.  Keekotdt,  1  M'N.  ft  O.  040. 

2.  Sale  under  power. — Where  the  sale  of  property 
takes  place  under  a  rower  contained  in  an  annuity 
deed,  the  annuitant  is  a  trustee  for  the  purpose  of 
the  sale,  and  neither  he  nor  his  attdmey  or  agent  is 
qualified  to  become  the  purchaser.  In  re  Bley/e 
Trust,2  H.  &  T.  140 ;  1  M*N.  &  G.  488. 

Cases  cited  in  the  judgment :  Downes  v.  Gnure- 
brook.  3  Mer.  200 ;  Woodhouse  v.  Meredith. 
IJ.  &  W.  204. 

3.  Non-exoneration  of  general  pergonal  eieats.— A 
testator  charged  his  freehold  nereditaments  and 
money  in  the  funds  with  an  annuity  due  from  him 
on  bond  to  A,^  and,  subject  to  the  payment  of  the 
said  annuity,  be  devised  and  bequeathed  the  same 
to  R.  He  then  gave  the  residue  of  his  real  and 
personal  estate,  ^  subject,  a«  to  his  personal  estate, 
to  the  payment  of  his  debts  and  legacies."  to  C.  : 
Held,  that  the  general  i)eraonal  estate  was  not  exo- 
nerated from  the  payment  of  this  annuity.  Quen- 
neli  V.  Turner,  13  Beav.  240. 

4.  Charge  of  fund  n, — A  testator  charged  all  the 
"  moneys  standing  in  his  name  in  the  public  fundH," 
with  the  payment  of  an  annuity.  He  had  no  money 
standing  in  his  own  name,  but  he  was  entitled  to 
interests  in  fUnds  standing  in  the  nameit  of  trustees : 
Held^  that  such  interests  were  charged  with  the  an' 
nuity.    'Quenneil  v.  Turner,  13  Benv.  240. 

5.  Receiver  — Bight  of  grant  r  to  Wi^tniin.^^In  a 
suit  relating  to  two  annuities  secured  on  real  estate, 
and  to  which  the  grantor  whs  not  a  party,  a  receiver 
was  appointed  "  of  the  incomes  of  the  outstanding 
trust  property  in  t)ie  pleadings  mentiimed."  The 
receiver  entered  and  continued  in  possession  of  the 
real  estate,  f  r  six  years.  The  Court  refused  to  re- 
strain the  grantor  by  i 'Junction  fiutn  cist  raining  on 
the  tenants.  Crow  v.  Wood^  13  Beav.  271 ;  Whiter 
head  v.  Same,  ib. 

6.  Gift  for  Ute  unle^^  gift  e  Aurged  bu  wiU. — Where 
there  is  a  simple  bequest  of  an  annuity,  it  im]/Iies 
no  more  than  agiit  kor  life,  unless  theie  is  some- 
thing else  in  the  will  to  enlarge  the  gift.  Potter  v. 
Baker  13  Beav  273. 

7.  Wttl.—K  testator  directed  the  investment  of 
his  property  in  the  funds,  and  bequeathed  IQ  A,  B» 
501.  per  year,  for  her  and  her  three  children ;  and, 
after  her  decease,  the  *^ money*'  to  be  paid  to 
each  of  them,  as  they  attain  the  age  of  21  ;  but  if 
either  of  them  died,  to  l>e  paid  to  the  survivors : 
Heidj  upon  the  context,  that  this  gave  not  a  life  an- 
nuity, but  such  a  sum  in  the  funds  as  would  produce 
50/.  a  year.    Potter  v.  Baker,  1 3  Beav.  273. 

8.  /n«#re«t.— After  the  death  of  a  person  who  had 
covenanted  to  pay  an  annuity,  a  suit  was  iostitutod 
for  the  administration  of  his  assets,  pending  which, 
the  annuity  became  in  arrear.    Tlie  Coin-t  rpfnied. 
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to  allow  interest  on  the  arrean.    JmUdni  t«  Briamt, 
16  Sim.  272. 
Case  cited  in  the  judgment :  Booth  t.  Leycester, 
3  Myl.  &  C.  459. 

9.  Apportionment.  —  Testator,  after  directing  a 
fbnd  to  be  formed  by  investing  the  rents  of  his 
estates  in  the  purchase  of  Bank  Annuities,  charged 
it  with  the  payment  of  150/.  a  year  to  his  wife 
daring  her  life:  Held,  that,  though  the  150/.  was 
not  a  continuing  payment,  the  executors  of  the  wife, 
who  outlived  the  testator  between  seven  and  eight 
years,  were  entitled  to  a  proportionate  part  of  the 
150/.  a-year  for  the  interval  between  the  deatli  of 
the  wife  and  the  last  preceding  yearly  day  of  pay- 
ment.    Carter  v.  Taggart,  16  Sim.  447. 

10.  Approprialion  of  gum  to  meet, — An  annuitant, 
who  has  established  his  right  to  an  annuity  in  a 
proceeding  directed  by  the  Court  for  trying  such 
right,  may  immediately  apply  for  the  appropriation 
of  the  portion  of  the  fund  necessary  for  its  payment, 
semble.     Taylor  v.  Taylor,  8  Hare,  120. 

11.  Interest  on  arrears. —  Where  secured  by  term  of 
years, — The  claim  of  an  annuitant  to  interest  is  not 
affected  by  the  circumstance  that  the  annuity  is 
secured  by  a  term  of  years,  of  which  he  is  himself 
trustee,  if  his  title  to  the  annuity,  in  the  circum- 
stances of  the  case,  is  one  of  sufficient  doubt  to  re- 
quire the -direction  of  the  Court,  umble,  Taylor 
r,  Taylor^  8  Hare,  120. 

12.  Interest  on  arrears. — Payment  out  of  fund. — 
Setting  apart  sum  out  of  general  estate. — In  order  to 
entitle  an  annuitant,  whose  annuity  is  payable  from 
a  fund  which  has  been  brought  into  Court,  to  any 
profit  which  may  have  been  made  on  the  investment 
of  the  arrears  of  his  annuity,  he  should  procure  the 
arrears  to  be  set  apart  and  distinguished  from  the 
general  estate.     Taylor  v.  Taylor,  8  Hare,  120. 

13.  Interest  on  arrears. — Frojit  by  investment  of 
arrear, — Interest  not  given  on  the  arrears  of  an  an- 
nuity, unpaid  for  several  years  during  the  progress 
of  the  cause,  although  the  suit  was  instituted  by,  and 
a  receiver  appointed  on  the  application  of,  the  resi- 
duary legatee —and  the  surplus  income  out  of  which 
the  annuity  was  payable  was  brought  into  Court,  and 
made  productive.     Taylor  v.  Taylor,  8  Hare,  120. 

Case  cited  in  the  judgment :  Bcrrington  r!  Evans, 
Younge.  276. 

14.  ApportionabU  between  real  and  penonal  ^states. 
—An  annnity  bequeathed  by  will,  and  directed  to 
be  paid  out  of  a  moiety  of  the  rents,  issues,  profits, 
dividends,  interest,  and  proceeds  of  the  real  and  per- 
sonal estate  of  the  testator,  after  the  expiration  of  a 
life  interest  therein ;  Held,  not  to  be  primarilj^  pay- 
able out  of  the  personal  estate  of  the  testator,  but  to 
be  apportionable  between  the  real  aud  penonal 
estates.     Falconer  v.  Grace,  9  Hare,  282. 

III.   DXSDS,  0OH8TRU0TION  OF. 

1.  Settl^mgnt, — Appointment  to  eteeutort  and  admi" 
nutrators. — By  a  post-nuptial  settlement,  certain 
moneys  to  become  payable  on  thiee  policies  of  in- 
surance on  the  life  of/?.  Af.,  were  vested  in  trust  for 
B,  M.  for  life,  and  after  her  death,  upon  trust  for 
the  appointees  ofR.  M,  In  1 82 1 ,  A.  M.  appointed 
the  moneys  so  to  become  payable  to  his  executors 
and  administratoxB.  By  an  order,  in  a  suit  insti- 
tuted for  the  purpose  of  carrying  into  efl^ct  the 
trusts  of  the  settlement,  it  was  ordered  that  the 
trustees  should  relinquish  the  policies  fbr  such  a 
sum  as  might  be  obtainable  for  the  same  fVom  the 
insurance  company,  and  that  the  moneys  so  realised 
should  be  inrested,  and  the  dividends  accumulated 
during  the  joint  lives  of  R.  M,  and  B.  M,  B.  M. 
died  in  1847.    On  a  question  being  then  raised  be- 
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tween  the  children  of  the  maniage  and  tlie  maag 
nees  in  insolvency,  and  in  bankruptcy  oi  R.M,: 
Heldf  that  the  effect  of  the  appohitment  waa  to 
make  the  property  part  of  the  penonal  estate  oC 
i2.  M.     Muchentig  v.  Mackentie,  3  M'N.  &  6.  &S9. 

2.  Settlemefit  limUlng  property  to  executor  or  odmi- 
nietrator  of  settlor, — I'he  effect  of  s  eettlemesit  by 
deed,  limiting  property  to  the  executor  or  admini- 
strator  of  the  settlor,  is  to  make  such  pi^ytalj 
subject  to  the  disposition  of  the  settlor  by  wiU,  w 
to  be  dealt  with  under  the  Statute  of  DistnbatiaBft. 
Mackentie  v.  Maekeuiie,  3  H'N.  &  G.  559. 

Cases  cited  in  the  judgment :  Attomey-Ocncral 
V.  Malktn,  2  Phill.  64 ;  Daniel  t.  Dudley,  I 
Phill.  1 ;  Hames  v.  Hamee,  2  Keen.  646 ; 
Palin  T.  Hills,  1  Myl.  &  K.  470;  Collier  r. 
Squire,  3  Ruse.  467 ;  Holloway  ▼.  Clarkaon,  2 
Hare,  621 ;  Bulmer  v.  Jay,  3  Myl.  &  K.  197; 
Sanden  v.  Franks,  2  Madd.  147. 

3.  Donatio  mortis  eausd. —  Beverter  on  donor  sur- 
viving.-^  Lunatic, — The  plaintiff,  being  possesaed  of 
shares  in  a  public  company,  when  in  a  state  of  ex- 
treme sickness  transferred  the  shares  into  the  name 
of  the  defendant ;  the  plaintiff  having  recoTered 
from  his  sickness,  but  having  subsequently  become 
lunatic,  a  bill  was  filed  in  his  name  by  his  com- 
mittee, to  have  the  defendant  declared  a  trustee  of 
the  shares:  Held,  that  as  the  plaintiff  had  survived 
the  sickness  during  which  the  transfer  was  made» 
the  gift  could  not  operate  as  a  donatio  mortis  eaueH, 
and  it  appearing  that  the  gift  had  been  received  by 
the  defendant  upon  the  distinct  understanding  that 
it  was  to  be  absolute  only  in  the  event  of  the  death 
of  the  plaintiff:  Held,  that  the  defendant  must  be 
considered  as  trustee  of  the  shares  for  the  plaintxff, 
Staniland  v.  Wiilolt,  3  M*N.  St  G.  664. 

Cases  cited  in  the  judgment :  Tait  v.  Hilbert,2 
Ves  J.  1 11 ;  Gardner  v.  Parker,  3  Madd.  185  ; 
Edwards  v.  Jones,  1  Myl.  &  Cr.  235. 

4.  SettMg  aside  conveyance.'^  Sole  after  decree— 
Payment  of  money  into  Court  pendiug  uppetd.^'hj  a 
decree  at  Uie  Rolls,  the  plaintiff  had  been  dedaied 
entitled  to  real  estate,  which  had  been  formerly 
conveyed  by  him  to  some  of  the  defendants,  under 
circumstances  which  induced  the  Court  to  set  aside 
the  conveyance.  None  of  the  parties  wished  to 
interfere  with  some  sales  which  had  been  dace 
made  of  parts  of  the  estate,  but  the  amount  of  the 
purchase-money  for  them  was  ordered  to  be  paid  to 
the  plaintiff.  The  decision  was  appealed  from,  and 
upon  motion  to  stay  proceedings  pending  the  ap- 
peal, upon  payment  into  Court  of  the  amount  of  the 
purchase-money,  the  Court  made  the  order,  not  on 
account  of  the  alleged  poverty  of  the  plaintiff,  but 
on  the  ground  that  the  substitution  of  the  money 
fbr  the  estate  was  an  accident  arising  from  the  sale 
of  part  of  the  property,  and  that  the  plaintiff  would 
be  in  the  same  position  as  if  none  of  the  estates  had 
been  sold.     6'iwr;e  v.  Sttirge,  2  H.  &  T.  469. 

5.  IneonsiUent  clauses. -^Piindpleo  on  which  the 
Court  proceeds  in  putting  a  construction  uponia- 
consistent  clauses  in  a  settlement. 

Where  a  deed  contains  inconsistent  clauses,  the 
Court  very  reluctantly  rejects  one  altogether ;  and 
never,  unless  it  is  absolutely  impossible  to  reconcile 
the  inconsistencies.     Bush  v.  Wotkius^  1 4  Beav.  425. 

9.  Immoral  cousideratitm,  ^-  Turpis  contmetHS. — 
Particefts  erimittis. — ^The  plaintiff  sought  to  be  re- 
lieved fi-om  a  deed  by  which  he  luid  covenanted  to 
pay  an  annuity  to  the  defendant,  a  female,  on  the 
ground  that  the  consideration  for  it  was  a  promise 
made  to  him,  by  the  defendant,  to  live  with  him  as 
his  mistresiL  The  defendant  demurred  for  want  of 
equity*    But  the  demurrer  was  ovenuled,  because 
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it  did  not  appear  that  the  plaintiff  had  aTafled  him- 
self of  the  promise.    Sitmey  r.  EUy,  17  Sim.  I. 

7.  Voluntary  tt^ed.  —  Complete  alienatum, — Beri- 
4iiarj  estate  consisting  of  money  in  the  ftmds,  was 
bequeathed  to  a  mother  and  daughter,  in  trust  for 
the  mother  for  life,  and  afterwards  for  the  daughter 
absolutelj.  By  a  settlement  made  in  contempla- 
tion of  tho  daughter's  marriage,  the  daughter  as- 
signed her  interest  under  the  will  to  trustees,  upon 
trust  ibr  the  issue  of  the  intended  marriage,  and  for 
a  niece  of  the  daughter  and  the  issue  of  the  niece. 
The  daughter's  husband  died  soon  after  the  marriage, 
of  which  there  was  no  issue.  The  mother  was  not  a 
party  to  the  settlement,  but  had  notice  of  it  before 
the  husband's  death. 

Heid^  that  even  if  the  settlement  was  voluntary 
as  regarded  the  trusts  in  fi&Tour  of  the  niece,  it  was  a 
complete  alienation,  so  as  to  be  capable  of  enforce- 
ment, at  the  instance  of  the  trustees  of  the  settlement 
against  the  daughter,  and  the  trustees  of  another 
settlement,  which  she  made  upon  a  second  marriage, 
inconsistent  with  the  former  settlement. 

Whether  the  first  settlement  was  voluntary  as  re- 
garded the  trust  for  the  niece,  quert.  Kekntich  v. 
Manning,  1  De  G.  &  S.  176. 

Cases  cited  in  the  judgment :  Ellison  v.  Ellison, 
6  Ves.  656  ;  Cadogan  v.  Sloane,  Sug.  V.  &.  P. 
1119  (11th  edit.);  Fortescue  v.  Bamett,  3 
Myl.  At  K.  36 ;  Wheatley  v.  Purr,  1  Keen, 
551 ;  Blakeley  v.  Brady,  2  Dr.  &  Wash.  311. 

8.  Stning  aiide  dud. — Duelaimfr  and  tubmissian, 
— A  bill  was  brought  to  set  aside  a  deed  of  1809, 
on  the  ground  that  the  plaintiff*,  the  grantor,  was  of 
unsound  mind.  The  plaintiff  was,  by  inquisition, 
found  to  have  been  lunatic,  without  lucid  intervals, 
from  1796.  The  defendanU  alleged,  that,  by  a  deed 
of  1805,  the  lunatic  had  settled  the  estate  for  him- 
self and  wife  for  their  lives,  and  for  the  benefit  of 
their  children  in  remainder.  The  children  were 
made  parties  to  the  suit,  and  disclaimed,  and  offered 
to  convey  any  interest  they  might  have  as  the  Court 
should  direct :  Held,  that  this  disclaimer  and  sub- 
mission did  not  re-invest  in»the  lunatic  the  interest 
which  he  would  have  had  if  the  deed  of  1805  had 
not  existed,  or  entitle  him  to  the  relief  which  he 
might  have  had  if  the  deed  of  1805  had  not  been 
made ;  but,  in  confining  the  decree  to  the  interest 
which  had  been  reserved  to  the  lunatic,  the  Cenrt 
declared  that  it  should  be  without  prejudice  to  the 
rights  of  the  children.  Prie§  v.  Berringtany  7  Hare, 
394. 

9.  Setting  aside  appointment^Tenant  far  life  and 
rfmatnder-mon.^-In  a  suit  to  set  aside  an  appoint- 
ment, on  the  ground  of  the  unsoundness  of  mind 
of  the  appointor,  who  was  the  tenant  Ayr  life  of  the 
estate,  parties  who  would  be  entitled  in  remainder 
in  default  of  appointment,  cannot,  either  by  join- 
ing as  plaintiffs  in  a  supplemental  suit,  or  by  offer- 
ing  in  their  answer  to  convey  their  interests  for 
the  plaintiff's  benefit,  enable  the  plaintiff  to  sus- 
tain the  suit  in  respect  of  any  relief  beyond  the 
duration  of  his  own  life  estate.  Priee  v.  BerringUm, 
7  Hare,  894. 

10.  Setting  aside  conveyance  far  Imnaey  and  fraud, 
'^^Tenant  for  life  and  penonai  repretentative, — Ac- 
count ef  rents  and  profitt  againtt  partiet  in  poi$e$siim 
— A  bill  to  set  aside,  on  the  ground  of  Innscy  and 
^ud,  a  conveyance  of  an  estate  by  a  party  claim- 
ing the  fee  simple.  The  lunacy  was  estabUsbed, 
but  it  appeared  the  plaintiff  was  only  entitled  to  a 
life  estate  in  the  property  :  Held,  that  the  phiintiff 
(and  his  personal  representative  after  his  death)  was 
entitled  to  an  account  of  the  rents  and  profits  durfng 
the  life  of  the  plaintiff,  as  against  the  parties  in  pos- 
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session  under  the  conveyance.    Prtct  t.  Berringtom 

7  Hare,  394.  ^ 

11.  Setting  aside  eommianee. '^Misrepresentation  of 
true  facts, — ^The  defendant  became  acquainted  with 
the  fact,  that,  under  the  will  of  a  relation  of  the 
plaintiii^  an  estate  vested  in  trustees  was  settled 
(after  a  subsisting  life  estate,  and  upon  the  failure 
of  issue  of  the  tenant  for  life,  who  had  then  no  issue), 
to  the  plaintiff  for  life;  with  remainder  to  his  issue 
in  tail,  with  remainders  over,  and  an  ultimate  re- 
mainder to  the  plaintiff^s  brother  (then  deceased), 
and  his  heirs  and  assigns ;  the  defendant  having 
communicated  to  the  plaintiff  f  who  was  then  sup- 
posed to  be  and  was  in  fact,  the  heir-at-law  of  his 
brother)  the  existence  of  such  a  will,  in  a  long  cor- 
respondence produced  an  impression  on  the  mind  of 
the  plaintiff,  contrary  to  the  true  facU,  that  the 
plaintiff's  interests  under  the  will  were  precarious ; 
that  they  were  endangered  by  the  conduct  of  the 
trustees  and  tenant  for  life,  and  could  not  be  esta- 
blished without  difficulty,  delay,  and  litigation ;  and 
the  defendant  obtained  a  conveyance  of  a  moiety  of 
the  estate  from  the  plaintiff,  the  defendant  indem- 
nifying the  plaintiff  against  the  costs  of  recovering 
the  property.  The  Court  set  aside  the  conveyance ; 
and  heldf  that  it  was  not  an  objection  to  this  relief, 
that  the  plaintiff  had,  throughout,  the  means, 
equally  with  the  defendant,  of  knowing  what  his 
rights  were,  and  of  obtaining  complete  advice  re- 
specting them,  neynetl  v.  Sprye,  8  Hare,  222  ; 
Sprye  v.  Reynell,  ib. 

Cases  cited  in  the  judgment :  Cox  t.  AUingfaam, 
Jac.  337 ;  Hood  v.  Pimm,  4  Sim.  101 ;  Martin 
T.  Whichelo,  Cr.  &  Ph.  257;  Huguenin  v. 
Baseley,14Ves.289. 

12.  Conveyance  setting  aside, —  False  representa^ 
tion  of  facts. — Where  a  conveyance  of  a  moiety  of 
an  estate  was  made  by  ^.  to  £.,  upon  a  representa- 
tion first  made  to  ^.  by  B.,  that  such  moiety  was 
to  be  the  remuneration  of  the  lawyer  for  recovering 
the  estate,  and,  upon  a  subsequent  representation, 
that  such  moiety  had  been  made  over  to  him,  B., 
the  circumstance  that  such  representations  as  to  the 
remuneration  for  professional  services,  and  as  to  the 
transfer  to  B.,  were  untrue,  was  held  to  be  a  ground 
for  setting  aside  the  conveyance.    Reynelt  v.  Sprye, 

8  Hare,  222 ;  Sprye  v.  Reynell,  ib. 

13.  Setting  aside  contract, — Sale  of  moiety  v>here 
eonveyemce  set  aside  as  to  other,— A  conveyance  of 

^one  moiety  of  an  estate  being  set  aside,  a  contract 
for  the  sale  of  the  other  moiety  to  the  same  party 
on  the  previous  conveyance  of  the  first  moiety,  can- 
not be  supported.  Reynell  v.  Sprye^  8  Hare,  222; 
Sprye  v.  Reynell^  ib. 

14.  Setting  adde  conveyaneej^^Heir^t-law, — Evi- 
dence of  heinhip,'-^Devisee. — The  defendant  having 
taken  a  conveyance  in  fee  from  the  plaintiff  of  an 
estate,  which  the  plaintiff  would  not  be  able  so  to 
convey  except  as  heir4ii>law  of  his  deceased  brother, 
and  a  suit  having  been  brought  by  the  plahitiff 
agsdnst  the  defendant  to  set  aside  the  conveyance  on 
the  ground  of  fhiud,  and  continued  by  the  devisee 
of  the  plaintiff  after  his  decease,  the  absence  of  proof 
that  the  plaintiff  was  such  heir-at-law,  and  therefore 
that  his  devisee  had  any  interest  in  the  estate,  was 
held  not  to  be  an  objection  to  a  suit,  which  it  was 
open  to  the  defendant  to  raise.  Reynell  v.  S^prye^  8 
Hare,  222 ;  Sprye  v.  Reynell,  ib. 

See  Administration  rf  Assets^  20,  25 ;  Executors 
and  Trustees^  10, 11  ;  Partnership^  10, 16 ;  Patent,  2. 

IT.   XXICVTOBS  ASD  TBUSTS18. 
1.  Improper  hnuiment  procured  Ity  cestui  que  trust, 
—Where  one  cestui  qve  trust  procures  the  trust- 
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money  to  be  laid  out  improperly,  Rnd  part  of  it  is 
consequently  lost,  the  other  cestuts  ifue  trust  nre  en- 
titled, M  against  him.  in  a  suit  properly  constituted 
for  that  purpo:K.',  to  have  their  share  of  the  trust 
money  made  good  out  of  his  share  of  that  which  is 
ultimately  recovered.  But  if  the  bill  prays  relief 
against  the  trmtfes  only,  the  liability  of  the  share  of 
that  cestui  que  truhi  cannot  be  enforced  against  him. 
Fkillipeou  V.  Cattii,  2  H.  Hx.  T.  459  •,  Gaity  y.  Phil- 
lipson^  ih. 

2.  SafeofiroH. — Mortgagee. — Ownership  in  vendor, 
'—A.t  who  sold  500  tons  of  iron  stacked  on  his  wharf 
to  B;  in  considenitioii  of  a  bill  accepted  by  a  third 
party,  gave  an  acknowledgment  engaging  to  deliver 
it  to  the  bearer,  he  {A.)  **  having  been  paid  for  the 
same."  B,  mortgaged  the  iron,  and  the  bill  having 
been  dishonoured,  A,  ref\ised  to  deliver  the  iron 
The  mortgagee  proceeded  in  equity  to  make  A.  re- 
fq>onsibIe  for  the  iron  :  Held,  that  A.  had  no  owner- 
riiip  or  property  in  the  iron  so  stacked,  and  was  a 
trustee,  and  therefore  a  demurrer  for  want  of  equity 
WB8  overruled.     Pooley  v.  Budd^  14  Beav.  34. 

Cases  cited  in  the  judgment :  Homcastle  v.  Far- 
ren,  S  B.  &  Aid.  497  \  Bunney  v.  PoyuU,  4  B. 
&  Ad.  568. 

3.  ^0^  tXBCutris  and  tenant  for  Uf$. — Liabitltyfor 
interest. — A.  S.,  the  sole  executrix  iind  tenant  for 
life,  died,  having  1*2,500/.  of  the  assets  in  her  hands. 
Her  executors  admitted  assets:  Held,  that  in  the 
absence  of  any  further  proof  they  were  not  liable 
for  interest.  Davenport  v.  Stafford,  14  Beav.  S19  ; 
Frlsby  r.  Same^  ib. ;  CharUeworth  t.  Manners,  ib. 

Case  cited  in  the  judgment ;  Phillipo  t.  Mun- 
nings,  2  Myl.  &  C.  309. 

4.  LinhUity  personally  for  delay  in  sale. — Ezecu- 
toTB  were  ordered  to  sell  canal  shares  before  the 
14th  of  July,  1883.  They  did  not  sell  them 
until  1 836,  and  a  great  loss  occurred :  Held,  that 
they  were  personally  liable  for  the  loss.  Davenport 
Y.  Stafford,  14  Beav.  819;  Frisby  t.  Same,  ib; 
Chartesworth  ▼.  Manners,  ib. 

5.  Loan  to  executor, — Mortgage  of  assets.^^VThen 
loans  are  made  to  an  executor  upon  his  personal  se- 
curity, without  any  security  or  contract  for  a  security 
upon  the  assets  being  made  at  the  time,  and  after- 
inirds  a  security  on  the  assets  is  given,  the  Court  will 
not  assume  that  the  loan  was  for  the  purposes  of  the 
estate,  but  will  direct  an  inquiry  whether  it  was  so 
Implied.    Afiles  v.  Dumford,  2  Sim.  N.  S.  234. 

6.  Decree  for  wi^ul  default, — Liability  to  pay  in- 
terest on  balances* — In  an  administration  suit,  the 
pleadings  raised  questions  of  wilful  default,  and  lia- 
irility  to  pay  interest  on  balances  in  hand  against 
executors;  but  the  decree  taken  at  the  original 
hearing  neither  contained  any  declaration  against 
the  executors,  nor  any  inquiries  as  to  wilful  default, 
but  was  merely  a  decree  for  the  common  account  of 
what  had  been  received :  Held,  that  the  Court  could 
not,  on  farther  directions,  make  any  decree  for  wil- 
fbl  default ;  but  that  the  question  of  interest  on 
balances  in  hand  was  still  open. 

General  principle  on  which  the  Court  proceeds  in 
malung  declarations  in  directing  inquiries  as  to  wil- 
All  de&ult,  and  interest  on  balances  in  the  hands  of 
executors  or  trustees. 

The  balances  remaining  in  the  hands  of  the  exe- 
cutors were  very  small  The  testatrix  died  in  1823. 
The  plaintiff  became  a  bankrupt  in  1829;  and  in 
J  834  procured  his  assignees  to  re^issign  all  his  in* 
terest  to  him.  Neither  he  nor  his  assignees,  up  to 
that  time,  had  made  any  application  for  payment 
In  1 835,  the  plaintiff  filed  his  bill  for  an  account, 
and  allowed  it  to  be  dismissed  for  want  of  prosecu- 
tion in  1840  ;  In  1842,  he  filed  the  present  bill,  and 


asked  for  interest  on  balances;  Held,  that  mdcr 
these  circumstances,  he  was  not  entitled  ta  it 
Jones  V.  Morroll,  2  Sim.  N.  S.  241. 

7.  Admnee  to  '^owners"  of  eapykoUl  estate  am 
mortgage  by  trustees  of  settlement,  muk  power  ta  invest 
in  real  securities,-' Breach  of  trust, — By  aa  ante- 
nuptial settlement,  the  trustees  of  it  were  empowered 
to  sell  out  the  trust  fund,  and  invest  Hm  proceeds 
upon  (among  others)  real  securities.  By  a  cos«csi- 
poraneous  memoiadum  indorsed  on  the  aettlcmeia* 
the  settlers  requested  the  trustees  to  adranee  the 
trust  monies  to  the  owners  of  a  copyhold  filetf, 
called  Vauxball  Gardens,  upon  mortgage,  aa  fink, 
second,  or  third  mortgages:  Held,  that  the  void 
"  owners  "  meant  owners  at  the  date  of  the  eettje 
ment  by  memorandum ;  and  that  an  advanee  to 
them  without  security,  and  the  sabeequeat  aooept- 
anoe  of  a  mortgage,  with  a  joint  and  several  eose» 
nant,  from  two  of  the  three  owners,  after  the  retire- 
ment of  the  third,  was  a  breach  of  trust.  Fomler  r. 
Asynai,  2  De  G.  &  S.  749 

8.  Trustees  suntiving. — Liability  tc  account. — I>ttff 
of  as  to  trust  fund, — Where  one  of  several  tmstees 
has  died,  the  cestui  que  truu  may  generally  sue  the 
surviving  trustees  for  an  account,  without  makiag 
the  representatives  of  the  deceased  trustee  a  party, 
it  being  the  duty  of  the  surviving  trustees  to  place 
the  fund  in  a  proper  position,  and  recover  from  the 
estate  of  the  deceased  any  portion  of  the  trust 
money  that  may  haye  remained  in  his  hands. — 
Semble.   Beattiey.  Johnstone,  8  Hare,  169. 

9.  Right  of  trustees  to  enter  into  eeideneeiu  to  fc^ct- 
tive  rights  of  ike  cestuis  que  trust, — In  a  suit  for  the 
administration  of  a  trust,  where  the  parties  bene- 
ficially interested  are  before  the  Court,  the  trustees, 
although  plaintiffs,  ought  not  to  enter  into  evidence 
as  to  facts  relating  to  or  showing  the  respective 
rights  of  the  cestuis  qtte  trust,  Girdlettene  v.  Oerd, 
8  Hare,  205. 

10.  Osuui  que  tiust^^^Setting  aside  eoneeymncr,'^ 
Where  property  is  in  the  hands  of  trustees  for  the 
parties  entitled  to  it,  and  there  is  no  advene 
daim  after  the  death  of  the  parties  in  posMssioa^ 
a  communication  to  one  of  the  cestui  qu4  trust  in 
remainder  of  his  interest  in  the  propertj  is  not  a 
consideration  upon  which  a  conveyance  of  a  poitioa 
of  the  property  can  be  sustained,  as  the  sale  of  a 
secret;  for,  in  such  a  ease,  the  disdosare  is  a 
nullity.  Reynell  v.  Sprye,  8  Hare,  222  ;  Upejfe  t. 
Reynell,  ib, 

11.  Discretion  to  raise  charge  on  estatet,'^FeUmg 
timber, — Limitation  of  estates  to  successive  tenants 
for  life,  with  remainders  in  tail,  subject  to  a  term 
vested  in  trustees,  the  trusts  of  whidi  were,  in  the 
fint  place,  by  cutting  and  selling  timber  of  fiill 
growth,  or  by  demising,  mortgaging,  or  selling  the 
estate  (except  the  mansion-house),  for  all  or  ai^ 
part  of  the  term,  or  by  all  or  any  of  tiie  said 
ways,  or  any  other  reasonable  ways,  to  raise  9O,06(M. 
and  pay  the  same  to  the  plaintifiii  therein  men- 
tioned :  Held,  that,  as  between  the  tenants  for  lili^ 
not  impeachable  for  waste,  and  the  remainder-mcB, 
the  corpus  of  the  estate  must  bear  the  charge ;  and 
that  the  interest  of  the  charge  must  be  paid  by  the 
tenant  for  lifo  in  possession,  who  in  Uie  meantime 
was  entitled  (as  part  of  the  profits  of  the  estate)  to 
the  timber,  vrhidi,  as  such  tenant  for  lifo,  he  had  a 
right  to  cut 

The  trustees  of  the  term  in  audi  a  case  baf<enot 
an  unlimited  disoretion  to  raise  the  charge  laittdi  a 
manner  as  they  may  think  fit,  and  It  does  not  JUlow 
that,  beoiUBe  their  discretion  in  the  mode  of  taisfaig 
the  charge  has  been  honesty  exeieiosd,  tha  diaige 
will  be  lea  to  be  finally  heme  by  Uiese  partiefvpon 
whom  tbdr act  might  thaneelo tinowit. 
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under  ike  limitaUDa.  agaiost  the  truittees  of  the 
term  aod  the  tenants  for  life  in  posseasiou,  to  restrain 
the  tmateet  from  raisiog  the  30^000/.  bjr  sale  or 
mortgage  of  the  estate,  ootil  the  timber  of  Aill 
growth  (of  which  it  was  alleged  that  a  large  quantity 
iras  fltandiag  on  the  eatate}^  had  been  cut  and  ap- 
plied towards  that  purpose^ demurrers  were  allowed. 
Marktr  T.  K§/uiBkh^  8  Hare.  291. 

Casa  cited  io  this  jadgoMBt :  I>a?ies  t.  Westeomb* 
2  Sun.  496. 

11.  Smmg  m  uttomiifr^-'Pmrtm  hmtfitmUf  imitr- 
isiirf  Oa#  iH  two  enaeatora  nay  eae  the  other  eae- 
•tttar  Ibe  «a  apcesuil  aad  |»jpmairt  of  aMoeya  ewia^^ 
h^anoh  otiMr  eaecatae  to  the  taeUtor  at  tfaa  t»e 
of  hia  death,  and  to  such  a  sait  the  penona  beoafi- 
«»Uv  intecealad  in  tba  estata  are  aat  nacesaary 
psMrtM.    Pea^ceT.  LWger.CTHoia,  SIS. 

Caae  cited  in  the  jadgmept :  Franco  r.  Franco,  S 
Ves.  75. 

13.  Application  of  mon$^  to  pnrposea  of  tatie  or 
ornamukU — ^There  are  casea  in  which  the  Court  may 
escecule  a  trust  for  the  application  of  money  to 
purposes  of  taate  or  ornament,  and,  in  doing  so, 
TO^y  in  the  absence  of  any  prescribed  standard,  or 
if  the  standard  be  more  or  leas  indefinite,  act  upon 
the  optaiona  of  persona  who  are  consulted  by  others 
in  such  matters,  as  it  acts  in  other  cases  upon  the 
opinions  of  persons  of  sclence.^5cm6i«.  Marktr  v. 
Marhtr^  9  Hare,  1. 

1 4.  Pratrvat ion  qfomamtntal  t imbor, — Enforcing, 
— ^The  case  of  a  trust  or  restriction  created  for  the 
preservation  of  ornamental  timber,  is  not  like  a  trust 
for  purposes  of  benevolence  (aa  to  which  the  ob- 
jecla  are  unlimited,  and  no  standard  can  be  found), 
but  mmbU^  ia  a  trust  or  restriction  whi^  the  Court 
will  endeavour  to  execute  or  enforce.  MarUr  v. 
Murker,  9  Hare,  1. 

ChHea  cited  ia  the  judgment :  Maaa  v.  Stephana, 
15  Sim.  579;  Tulk  v.  Hashay,  II  Beav.  571. 

15.  HettrietUm  on  oxereUo  of  povor  in  mattor  of 
aaifa  or  ommnunt, — EquiiMo  v&oie.  —  The  Court 
jaaj  more  readily  act  in  enlbrdng  a  restriction  on 
Ihe  exereiae  of  the  legal  power  in  a  matter  of  taste 
or  onamenty  where  the  restriction  ia  eenaacted  with 
a  teast,than  in  the  common  law  ease  of  equitable 
iMila  in  the  absence  of  any  snail  trust.— Ai«i6(«. 
Morktr  t.  Marker,  9  Hare,  IB. 

Cbse  cited  in  the  judgment :  Marquis  of  Down- 
shire  V.  Sandys,  6  Ves.  110  c. 

16.  Cbfiwi  que  tru§t*  AUlUn  of  poryaoal  or  pri- 
wake  fteliag.'^Cooiu^  Rofuml  to  ort.^— Mattea  of 
peraonal  or  private  feeling  cannot  be  eooaidered  in 
a  question  either  of  marita  or  of  costa,  aa  between 
traatee  and  ce$lm  que  iemei;  and  therefore  a 
tmalea  who  deems  himself  to  be,  or  is,  assailed  by 
imputations  cast  upon  him  by  his  eeeirti  que  trmi^ 
is  aot  justified  in  refiiaing  to  do  an  act  which  his 
ftmi  raqnirea,  until  he  ascaivia  an  apology  from  the 
eeeiui  que  truti ;  and  if  he  refiises.  from  want  of 
aach  apology  alone,  to  do  an  act  which  hie  duty  aa 
trnstae  sequiiea,  he  will  ha  liable  to  the  costa  of  a 
autt  biQugat  to  enforce  the  performance  of  such 
lln^.    AfeoreY.  PnMi«i,dHaxc,2d9. 

17.  ReUrimg  after  euU  bringing  appoiiUmeni  tmdor 
ptfemrb^etkt  Omrt^^^Wkeee  m^ieriU  facta  qfter- 

\fmrde  s6iwtoierf.-»-Tha  aaistanaa  of  a  suit  in  whidt 
aa  appointment  of  trust  ftinds  made  in  execution  of 
a  pnmtr  is  biaiight  belinia  the  Couii.  aad  directuma 

.  aanaK|o<Batial  tharetpaxe  obtained^  and  the  trustees 
cSMia^  and  am  awBcaedAd  by  othan,  but  in  w^icb 
flsstanal  fiMrta  acflpactad  with  ancK  ifppft'  ^  t  mi¥\t  of 
the  trust  fund  are  not  brought  to  the  knowledge  ^ 


the  Court*  does  not  protect  the  retiring  trustees  f^om 


the  liability  which  result  from  such  facts,  if  they  in- 
volve a  breach  of  trust ;  but,  on  the  contrary,  ren- 
ders such  breach  of  trust  less  excusable.  Harritan 
v.  Randalt,  9  Hare,  397. 

18.  Deviation  from  strict  Utter  flf  hit  truit.—Ohli' 
gation  of  tatif/k^ing  Court  cfnteethity  or  advantoge,^^ 
A  trustee  is  not,  in  all  cases,  to  be  made  liable 
upon  the  mere  ground  of  having  deviated  from  the 
atviet  letter  of  has  trust ;  for  such  deviation  may  be 
necessary  or  beneficial  to  the  interests  of  the  cestui 


que  ttmsio ;  but  when  a  trustee  ventuiea  to  deviate 
from  the  letter  of  his  trust,  he  does  so  under  the 
obligation  and  at  the  peril  of  afterwards  satisfying 
the  Court  that  the  deviation  was  necessary  or  bene- 
ficial.    MarriMu  v.  Randall^  9  Hare,  397. 

19.  Acting  on  invalid  appointment,  -—  A  truatfe 
who,  having  good  reason  to  doubt  the  validity  of  an 
appointment,  thinks  proper  to  act  i^on  it,  must  be 
affected  by  the  consequences  which  follow  upon  the 
act.     Uarritoa  v.  RandoU^  9  Hase,  407. 

20.  Adwiinistraier.-^FusuU  in  Court -—PrerogoHve 
or  loeml  ^roiKv— A  trust  ftmd  paid  into  the  Court  of 
Chancery,  uader  the  Trustee  Belief  Act»a£ter  the 
death  of  the  oetiui  que  imat.  ordered  to  be  paid  to 
the  administrator  of  the  eetiui  que  truei  under  a 
grant  of  letteia  of  administration  by  the  Arch- 
deaconry Court,  obtained  after  the  fund  jraa  in  the 
Court  of  Chancery.  U  re  SpeaeerU  Trmt,  9  Haie, 
ilO. 

See  AdminiUtati^u  of  AueU,  13, 17  ;  Deedt,  Con- 
Hruetienqf,  1  ;  Pertue9»kip,l%, 

▼.  FAaTsaaaHip. 

1.  Suit  to  enforee  articles^ — Heeeiver  and  manager, 
—Where  it  is  not  the  object  of  a  salt  to  obtain  the 
diapolnlion  of  a  partnemhip,  but  on  the  contrary  to 
continue  the  partnership,  it  is  not  according  to  the 
ptactice  of  the  Court,  in  the  course  of  that  suit,  to 
grant  n  receiver  and  manager. 

Cases,  however,  may  arise  in  which  the  conduct 
of  the  defendant  being  such  as  to  endanger  the  ex- 
istence of  the  partnership  concern,  the  Court  will 
appoint  aa  interim  receiver  and  manager.    Halt  v. 
Hali,  3  M'N.  &  G.  79. 
Cases  cited  in  the  judgment :  Smith  v.  Jeyea,  4 
Beav.  503 ;  Oliver  v.  Hamilton,  2  Anst.  453 ; 
Wallworth  v.  Holt,  4  Myl.  &  Cr.  619. 

2.  Sharing  in  profiie.-^Speeifie  performatbcej-^^j 
indenture  between  theplaintiff  of  the  one  part,  and 
the  defendants,  who  were  partners  in  n  certain 
manufeeture  of  which  tho  plaintiff  had  been  tiie 
pateotee^of  the  other  part,  it  waa  atipulated  that 
the  phiin^ff  should  have  the  conduct  and  mana^ 
meat  of  tile  business,  and  that  the  remuneration 
which  he  should  receive  ia  respect  of  his  senaees 
should  be  such  a  sum  of  meoey  as  would  be  eqinal  to 
40/.  per  cent,  upon  die  net  profits,  that  a  redneed 
amount  should  be  paid  to  his  execuiem  ia  the  event 
of  his  death  untit  the  expiration  of  the  licence,  tiiat 
the  plaintiff  nugfat  pnrehaee  the  business  an  certain 
terms,  that  the  defendants  might  determiae  the 
phiiBliff*s  engagement  aa  manager  If  ha  shouki  not 
in  every  respect  perform  the  covenants  eootainad  in 
the  indenture,  bnt  that  so  loag  as  he  coatinuad  to 
observe  them,  his  appointmantas  amnager  should  be 
irrevocable  during  the  conlinaaace  of  the  llomoe, 
and  that  nothing  therein  centaihed  shoold  astand 
to  conatitnte  a  partaanhip :  Hdd^  there  baing  aa 
abecnce  of  every  iaeidaat  of  aartDarship  except  that 
of  sharing  in  the  prof  ts,  thai  that  circttmstaneaalBna 
did  not  constitute  the  iadentoie  a  contgract  of  part- 
nership, but  that  it  amounted  only  to  a  eoatract  of 
hiring  and  service. 
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The  plaintiff  being  dismiaKd  by  the  defendants 
from  their  service,  filed  bis  bill  for  an  injunction  to 
rettniin  the  defendants  from  excluding  him  from 
the  management :  Held,  discharging  the  injunction 
which  had  been  granted  bj  the  Yice-CbanceUor, 
that  the  contract  being  of  hiring  and  service  was 
one  of  which  specific  performance  could  not  be  en- 
forced.   Stockrr  Y.  BroekUbank,  3  M'N.  &  G.  250. 

Cases  cited  in  the  judgment :  Mair  ▼.  Glennie,  4 
M.  &  S.  240;  Hesketh  r.  Blanchard,  4  East. 
144 ;  Exparte  Hamper,  17  Ves,  403 ;  Smith  t. 
Watson.  2  B.  &  C.  401 ;  Wilkinson  y.  Fia- 
8ier,4  Esp.  182. 

3.  The  administratTix  of  a  deceased  partner  in  a 
colliery,  executed  an  assignment  of  all  his  shares  in 
collieries  and  other  personal  estate,  which  were  di- 
Tided  among  and  accepted  by  his  daughters  in 
equal  shares,  as  their  portions  of  his  estate  under 
the  Statute  of  Distributions.  The  partnership 
affairs  had  not  been  wound  up :  Held,  that  as  the 
administratrix  was  still  subject  to  the  partnership 
liabilities,  she  was  entitled  to  institute  a  suit  against 
the  surviving  partners  for  the  purpose  of  taking  the 
partnership  accounts ;  and  that,  notwithstanding  her 
children  were  not  parties  to  the  suit.  CUgg  v. 
Fithwiek,  1  H.  &  T.  890 ;  1  M»N.  &  G.  294. 

4.  Appointment  of  receiver.  —  Renewed  lease.  — 
Where  two  members  of  a  partnership  obtained  a 
renewed  lease  of  the  partnership  premises,  and  the 
administratrix  of  a  deceased  partner  showed  a  primd 
facie  title  to  participate  in  the  benefit  of  it,  the 
Court  protected  the  property  until  the  rights  of  the 
parties  could  be  decided,  by  appointing  a  receiver. 
Clegg  v.  Tiihwick,\  H.  &,  T.  390 ;  1  M*N.  &  G.  294. 

5.  In  the  absence  of  any  contract  between  part- 
ners, or  any  dealing  from  which  a  contract  may  be 
inferred,  it  will  be  assumed  that  the  partners  have 
carried  on  business  on  terms  of  equal  partnership  ; 
which  implies  not  only  an  equal  partnership  defacLo  I 
in  profit  and  loss,  but  a  right  in  each  partner  to 
claim  and  insist  on  such  participation.  Notwith- ' 
standing,  however,  partners  have  shared  equally  in 
profits  and  losses,  the  presumption  of  an  equal  part- 
nership will  be  rebutted,  if  the  entries  in  the  books 
and  accounts  of  the  partnership,  instead  of  absolute 
silence  as  to  the  shares  of  the  partners,  have  described 
the  shares  in  which  the  partners  were  entitled  in  the 
business,  as  materially  difl^ering  in  amount  and  value. 
Stuart  V.  Forbes,  1  H.  &  T.  461. 

6.  Land. —  Waivtr.-^  Acquiescence. — In  the  month 
of  May  J  643.  a  parol  agreement  was  entered  into 
between  A.  and  B.  for  a  partnership  between  them, 
as  to  certain  land  intended  to  be  used  for  building 

.  purposes,  and  a  lease  of  it  was  afterwards  executed 
by  the  lessor  to  B,  only,  the  lessor  declining  to 
grant  a  lease  to  two  persons.  Certain  acts  of 
ownership  were  exercised  by  A.  shortly  after  the 
agreement  was  entered  into;  but,  afterwards,  A. 
permitted  B.  to  lay  out  his  money  in  the  erection  of 
buildings  on  the  land,  without  interfering  therewith. 
After  a  lapse  of  18  months,  A.*s  solicitor  applied  to 
B,  to  perform  the  agreement,  which  B.  repudiated ; 
six  month  afterwards,  A.  filed  his  bill  against  B., 
seeking  specific  performance  of  the  agreement: 
Held,  that  the  circumstances  were  such  as  to  ex- 
clude A,  firom  insisting  on  the  specific  performance 
of  the  agreement  by  B. ;  but,  in  the  order  dismiss- 
ing the  bill  with  costs,  cUrections  were  given  to  the 
Master  to  disallow  the  defendant  the  costs  occa- 
sioned by  his  setting  up  the  Statute  of  Frauds,  and 
disputing  the  parol  agreement  and  part  performance 
thereof.    Cbwll  v.  Watts,  2  H.  &  T.  224. 

Case  cited  in  the  judgment :  Norway  v.  Bowe. 
19  Ves.  144. 


7.  DismlutUm,  —  AgmrnenL  —  Upon  m 
menty  one  partner,  by  letter,  proposed  to  ihe  odier, 
either  to  retire  or  to  refer  to  arbitration.  The  other 
partner  in  answer  said,  he  concurred  in  the  retire- 
ment, but  subject  to  a  condition  as  to  the  takiiig  the 
accounts :  Held,  that  the  partnership  was  noi  dis- 
solved.   Haii  V  Haii,  12  Beav.  414. 

8.  Exclusion. — A  partner  having  exdud«d  his  co- 
partner, an  injunction  was  granted  to  lestram  him 
from  obstructing  or  interfering  with  his  co-paiioer 
in  the  exercise  and  enjoyment  of  his  rights  under 
the  partnership  articles.  HaU  v.  HaU,  12  BesT.  414. 

9.  Custody  of  books.^An  injunction  gxanted  to 
lestnun  the  defendant,  who  had  removed  the  part- 
nership books  ftom  the  place  of  business,  horn 
keeping  them  at  any  other  place.  Groatrtx  t.  Groat- 
rex,  1  De  6.  &,  8. 692. 

10.  Covenant,  whether  joint  or  Mosro/.— A  firm  of 
three  dissolved  partnership,  one  of  them  rstiiiog; 
and,  by  the  deed  of  dissolution,  the  two  oontimung 
partners  covenanted  for  themselves,  their  beira^ 
executors,  and  administraton,  that  they,  or  one  of 
tliem,  wonld  pay  to  the  outgoing  partner  <;ertaiB 
specified  sums :  Seld^  that  this  only  constituted  a 
joint  liability  at  Uw,  and  could  not  be  otherwise 
construed  in  equity ;  and  a  demurrer  to  a  creditors' 
bill  filed  by  the  outgoing  partner  against  the  exe- 
cutrix of  one  of  the  covenators,  who  died  before  the 
other,  was  allowed.  Wilmer  v.  Currey  2  De  G.  & 
S.  347. 

11.  Accounts. — Evidence. — Statements  <if  accounts 
by  surviving  partner. — Where  the  accounts  of  a 
partnership  between  two  had  been  carelestdy  kept, 
and,  after  the  death  of  one,  the  other  furnished  to 
the  executors  of  the  deceased  partner  an  account 
current  of  the  partnership  dealings,  which  afforded 
them  the  only  evidence  to  charge  the  surviving 
partner ;  Held,  that  they  were  entitled  to  use  it  for 
that  purpose  in  a  suit  instituted  by  the  surviving 
partner  to  have  the  accounts  taken,  without  being 
bound  by  the  entries  on  the  credit  side  of  the  ac- 
count current.  Morehouse  v  Newton^  3  De  G.  &.  S. 
307. 

12.  Suit  on  behalf  of  estate  of  deceased  against  cm- 
cutors  and  surviving  partners, — Collusion. — A  suit  by 
parties  beneficially  interested  in  the  estate  of  a  de- 
ceased partner,  cannot  be  maintained  against  both 
his  executors  and  surviving  partner,  in  the  absence 
of  special  circumstances ;  but  collusion  is  not  the 
only  ground  for  such  a  suit ;  and  it  may  be  main- 
tained where  the  relation  between  the  executors  and 
surviving  partners  is  such  as  to  present  a  substantisl 
impediment  to  the  prosecution  by  the  executors  of 
the  rights  of  the  parties  interested  in  the  estate  ss 
against  such  partnen.  Travis  v.  Milne,  9  Hare, 
141;  MUne  Y.  Same,  ih. 

13.  Dealing  with  pi-operty  of  deceased  partner. — 
TrtisU. — ^The  surviving  partners  of  a  testator  dealing 
with  the  property  of  the  testator,  with  the  know- 
ledge that  it  belongs  to  his  estate,  are  bound  to  in- 
quire into  the  trust  on  which  it  is  held,  and  are 
liable  as  if  they  had  actual  notice  of  those  trusts. 
Travis  v.  Af  iintf,  9  Hare,  141  ;  ATilne  v.  Same,  ib. 

14.  Effect  of  annual  stock-taking  as  evidence  ofin* 
terests  oj  retpective  partners. — It  is  not  to  be  assumed 
that  the  annual  stock-takmg  by  a  partnership  truly 
represents  the  interests  of  the  several  partners  in  the 
firm ;  but  it  may,  or  may  not  do  so,  according  to 
the  purposes  for  which,  and  the  mode  in  which,  it 
is  made  up.  Travis  v.  Milne,  9  Hare,  158 ;  Mike 
V.  Same,  ib. 

15.  Manufacture  of  secret  com;Mntio|i. — Waiver  rf 
right  for  separate  benefit. — If  a  partner  in  a  businesi, 
in  which  a  secret  process  of  manufacture  and  com- 
position of  materials  is  used,  who  has  not,  under  the 
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partnenhip  oontiaet,  a  light  to  the  knowledge  of 
the  secret,  should  openly  take  part  in  the  manu- 
£u;tiire,  and  should,  with  the  knowledge  and  con- 
currence of  his  partners,  be  permitted  to  acquire  a 
knowledge  of  the  process  and  ingredients,  the  other 
partners  will  be  considered  to  have  waived  a  right 
to  the  presenration  of  the  secret  for  their  separate 
hene^U'-^Semble.    Morrison  y.  Moat,  9  Hare,  241. 

16.  Ditsolution. — Detd. — Liability  of  continuing 
partnertfor  debts  due  to  the  otd  /nn.~Upon  the  dis- 
solution of  a  partnership,  a  deed  was  executed, 
whereby  the  retiring  partner  assigned  the  debts  to 
the  continuing  partners,  giving  them  an  irrevocable 
power  of  attorney  to  receive  them,  and  covenanting 
not  to  interfere  in  their  collection.  The  surviving 
partners  continued  their  dealings  with  one  of  the 
debtors  to  the  old  firm,  and,  without  the  sanction  of 
the  retiring  partner,  took  a  security  in  their  own 
name  for  the  aggregate  amount  of  the  old  and  new 
debt :  Held^  that  they  thereupon  made  themselves 
personally  responsible  to  the  retiring  partner  for 
his  share  of  the  debt ;  Held,  also,  that  they  would 
have  been  equally  liable  as  partners,  independently 
of  the  deed.    Lees  v.  Laforett,  U  Beav.  250. 

17.  Bond  executed  at  same  time  as  deed,-^Read  as 
part  of  contract.— Bonds  executed  by  partners  to 
each  other,  relating  to  their  rights  as  partners,  of 
the  same  date  as  the  partnership  deed,  read  with 
the  deed  as  part  of  the  partnership  contract*  Mor- 
rison V.  Moat,  9  Hare,  260. 

18.  Sffect  of  payment  of  advertisements  out  of 
partnership  funds. — Expiration  of. — The  payment  of 
the  expenses  of  advertisements  out  of  partnership 
funds,  is  not  necessarily  a  ground  for  giving  to  each 
partner,  at  the  expiration  of  the  partnership,  a  con- 
tinuing share  in  the  advantages*  of  publicity  pro- 
duced by  the  advertisement ;  the  partnership  having 
had,  during  its  continuance,  the  benefit  or  the  ex- 
penditure.   Morrison  v.  Moat,  9  Hare,  266. 

19.  Absence  of  some  partners,  —  Evidence  as  to  the 
identity  of  interests, — Where  the  absent  partners  in 
a  numerous  partnership  are  to  be  bound  by  proceed- 
ings taken  in  a  suit  in  their  absence,  it  is  necessary 
that  the  parties  who  represent  them  on  the  record 
sbottld  have  interests  identical  with  those  of  the 
absent  parties;  and  the  Court  in  such  case,  in 
making  a  decree  which  is  to  bind  absent  parties, 
must  ascertain  by  strict  proof  that  the  parties  by 
whom  the  cause  is  conducted,  have  the  interests 
which  they  allege  that  they  have,  and  upon  which 
their  title  to  sustain  the  suit  is  founded.  Clay  v. 
Hw/ard,8Hare,281. 


hiUtory  words  of  the  patent,  which  are  addressed 
only  to  the  subjects  of  this  country,  are  in  aid  of 
the  grant,  and  not  in  derogation  of  it.  Oatdwelt  v. 
Vanotissengen,  9  Hare,  415 ;  Same  t.  Verbeei,  ib. ; 
Same  v.  Rolfe,  ib. 

8.  Against  foreigners  to  restrain  infringment  on  hoard 
ships  mtAftiJurisdicCicm.— Injunction  granted  against 
subjects  of  the  kingdom  of  Holland  to  restrain  them 
from  using  on  board  their  shipA  within  the  domi- 
nions of  iSigland,  without  the  licence  of  the  plain- 
tift,  an  invention,  to  the  benefit  of  which  the 
plainti£b  were  exclusively  entitled  under  the 
Queen's  patent.  Caldwell  v.  Vanolissengen,  9  Hare, 
415 ;  Same  v.  Verhecky  ib. ;  Same  v.  Ro^e,  ib. 

4.  Interference  of  Court  of  Equity  beftre  right 
established  at  law. — Principles  upon  which  the  Court 
will  interfere  to  protect  a  patentee  before  he  has  es- 
tablished his  right  at  law  in  the  case  of  patents  which 
have  been  long  used  or  enjoyed,  or  wUl,  in  the  caae 
of  new  patents,  suspend  its  interference,  until  the 
riffht  at  law  has  been  established.  Caldwell  v 
^nolissengen,  9  Hare,  424.  Same  v.  Verbeck,  ib.  ; 
Same  V.  Rolfe,  ib. 

5.  Effect  of  previous  user. — What  previous  user 
will  invalidate,  and  what  user,  if  any,  can  be  ad- 
mitted in  contravention  of  the  patent  right,  are  dif- 
ficult questions,  depending,  one  upon  the  extent  of 
previous  knowledge,  the  other  upon  the  effect  of  the 
grant.  Caldwell  v.  Vanolissengen,  9  Hare,  428; 
Same  v.  Verbeck,  ib.  *,  Same  v.  Rolfe^  ib. 

6.  Necessary  user,  —  Infringement.  —  Whether 
there  might  not  be  a  case  of  necessary  user  of  an 
invention  which  the  Court  would  not  regard  as  the 
infringement  of  a  patent — Quecre.  CaldweU  v.  Va- 
nolisiengen,  9  Hare,  429 ;  Same  v.  Verbeck,  ib. ; 
Same  V.  Rolfe,  ib. 


1.  Ziceiics  to  use.'-^  Waiver  of  clause  of  forfeiture. 
—The  plaintifb,  the  assignees  of  a  patent,  granted 
a  licence  to  the  defendant  to  use  the  patent  upon 
the  terms  of  his  paying  an  annual  rent  of  2,000/!. 
to  be  made  up  at  the  end  of  each  year,  and  reserved 
to  themselves  the  power  of  determining  the  licence 
in  the  event  of  default  being  made  in  payment  of 
this  rent.  The  defendant  failed  in  paying  the  rent ; 
but  theplaintiflb,  notwithstanding,  for  several  years, 
^owed  the  defsndant  to  use  the  patent,  and 
received  fh>m  him  a  less  annual  sum  than  that  sti- 
polated.  At  length,  however,  they  determined  the 
hcence,  having,  subsequently  to  the  expiration  of  the 
previous  year,  recei  vedfirom  the  defendant  payment, 
^  the  footing  of  the  reduced  rent.  Held,  that,  by 
so  doing,  the  phuntifb  had  elected  not  to  treat  the 
prerious  breach  as  a  forfeiture  of  the  licence,  and 
that,  consequently,  they  were  not  entitled  to  an  in* 
junction  restraining  the  defendant  firom  using  the 
patent    Warwick  v.  Hooper,  8  M'N.  &  e.  60. 

2.  Construction  of  prohibitory  wontft^— The  pro- 


Vn.    8PE0IFI0    PKRFOEMAirOB.  —  YEWDOR    AH©    PUR- 
CBA8XR. 

1.  Liability  to  show  boundary  line  between  freehold 
and  leasehold.-^  Held,  under  the  circumstances  of  the 
case,  that  a  party  having  agreed  to  purchase  premises 
stated  to  be  partly  freehold  and  partly  leasehold 
could  not,  in  the  absence  of  fraud,  concealment,  or 
misrepresentation  on  the  part  of  the  vendor,  resist  a 
specific  performance  of  his  contract  merely  on  the 
ground  that  the  exact  position  of  the  boundary  line 
between  the  freehold  and  leasehold  portions  could 
not  be  ascertained,  and  that  this  would  be  so,  even 
assuming  for  the  purpose  of  argument  that  a  ven- 
dor who  contracta  to  sell  property  partly  freehold 
and  partly  leasehold,  is,  in  the  absence  of  specific 
stipulations,  to  be  considered  as  bound  to  show 
what  part  is  freehold  and  what  leasehold.  Monro 
V.  Taylor,  3  M'N.  &  G.  713. 

2.  Interest  on  purchase  money^'^CosU. — Where  on 
a  reference  as  to  title  in  a  suit  for  specific  perform- 
ance the  plaintiff^,  the  vendor,  showed  a  good  title  in 
the  opinion  of  Uie  Master  from  the  time  of  producing 
before  him  certain  evidence,  the  existence  of  which 
was  well  known  to  the  defendant,  but  it  had  formed 
no  subject  of  dispute  between  him  and  the  vendor : 
Held,  that  interest  on  the  purchase  money  ought  to 
be  allowed  from  the  time  fixed  by  the  contract  for 
completion,  and  not  merely  from  the  time  of  the 
good  title  actually  shown :  Held,  also,  that  the 
plaintiff  was  under  the  circumstances  entitled  to  the 
costo  of  the  suit.  Monro  v.  Taylor,  3  M'N.  &  G.  713. 

3.  Boundary  between  freehold  and  leaseJ^ld — PrO' 
perty  not  tUstinetly  d^nedSpecific  performance.'^ 
Specific  performance  of  a  contract  for  the  sale  of 
property  partly  freehold  and  partly  leasehold  wlU 
not  be  refused  on  the  ground  that  the  boundaries  of 
the  two  portions  are  not  distinctly  defined. — Semble. 
Monro  v.  Taylor,  M*N.  &  G.  713. 
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4.  G^nUwir4l(Uitipto$aUfuidpiarauHi^ehaMh 
— Goartt  of  Equity  will  not  lend  tb«ir  Msialuwe 
to  ^ifNce  tbe  spedfio  pexfovmance  of  ordinuy  con- 
tmcte  for  the  sale  and  purchase  of  chattel  unlov 
there  he  something  very  especial  in  the  nature  of 
the  contract  On  (he  other  hand,  if  a  trust  be 
created,  the  drcumatance  that  the  subjeet  matter  is 
a  penonal  chattel,  will  not  prevent  this  Court  from 
enforcing  the  due  execution  of  that  trust.  Poolt^ 
y.JBMdc;,  UBeaT.34. 

5.  PurckoM  for  valudbh  consii^mtum  vithamt 
notice  where  ie^  eaUUe  o«Ma«Kftii^.— Purchase  for 
valuable  consideration  without  notice  raajr  be  a 
good  defence  although  the  legal  estate  is  out- 
standing in  a  mortgagee.  Penny  t.  WaUe  2  De  G. 
&a501. 

Cans  cited  in  the  jttdgimeBt :  Danieh  v.  Davison, 
16  Yes.  249 ;  Alkn  r.  Anthonj.  1  Sier.  282. 

6.  LetwcBordand  TetMKt. — The  landlord  of  a  wtntk* 
shwp,  which  he  held  tmder  a  lease,  agreed  in  writing 
to  underlet  it  at  a  yearly  rent,  wfth  an  option  to  the 
tenMttotake  an  underleue  upon  the  same  Ufnxn 
for  21  years  from  the  previous  Lady-day.  The 
tenant  continued  in  poasesnon  wider  this  agreement 
for  ibur  years,  when  he  received  notice  to  quit.  He 
then  api^ied  to  his  landlord  for  a  lease  of  21  years, 
aoeoiding  to  the  agreement.  Some  months  after- 
wards, the  landlord  obtained  possession  of  the  pre- 
mises under  a  warrant  of  possession  from  a  District 
Court.  The  tenant  filed  a  bill  against  the  landlord 
for  a  specific  peHbrmance  and  an  injnnefkm.  It 
appeared,  at  the  hearing,  that  the  tenant  had  not 
kept  the  premises  in  repair.  The  Conrt  dismissed 
the  bill  with  costs,  and  eatpressed  a  douM  whether 
the  plaintiflr  had  not,  by  his  dehiy  alone,  lost  his 
option  to  renew.  iVwaa  v.  Tru$cott^  3  De  G.  &8. 
304. 

7.  Stupention  of  right  (if  action. — Circuity,^-Ju' 
ritdteUon. — The  payee  of  two  promissory  notes 
being  about  to  sue  the  maker,  the  brethef  of  the 
maker  agreed  to  pay  20a/.  to  the  payee,  in  trast  fer 
.S.,  or  6f  10«.  per  quarter,  so  long  a^  the  20<M.  should 
be  unpaSd,  so  that  the  notes  should  be  suspended 
and  rendered  inoperatlTe  so  long  as  the  brother 
continued  to  pay  the  6L  lOi.  a  quarter  to  the  payee ; 
and  on  payment  of  the  2002.  all  chum  on  the  notee 
tooease,  and  the  same  to  be  given  iq>.  The  brother 
not  having  paid  the  6/.  lOt.  to  the  payee,  for  two 
quarters,  b«l  having  paid  thoee  buibs  to  Jl^  the 
eetkti  qv4  truti  (as  the  latter  admitted),  the  payee 
brought  his  action  upon  the  note  against  the 
mafcer. 

HM,  in  eivor,  reversing  thef  judgment  of  the 
Qvaen't  Bench,  thst  the  agreement  could  not  he 
pleaded  in  bar  to  the  action  upon  tha  notes,  bat 
ni%ht  be  the  subjecrt  of  a  crossactiesb 

AM,  in  equity  that  the  agreement  must  be 

■tnsed  as  a  contract  by  the  brodver  to  pRivida  Ibr 
E.  ike  annuity  of  25/.,  or  the  gross  aum  of  7M,, 
as«  nbstitute  for  the  two  notes,  and  by  the  payee 
that  the  two  notes  should  thenoeAntfa  ba  only  a 
secarityfbr  the  perfoimaaee  of  sueh  oontmot ;  aad 
not  aa  an  agreement,  under  which  the  original  i%bt 
of  the  payee  against  the  nsaker  woiM  revive  on  any 
fiuhue  of  the  quarterly  payments  by  tlia  brother. 

That  the  brother  was  entitled  to  the  epecHie  peiw 
fomanoe  of  the  agreement  in  equity,  no*  on  the 
ground- of  the  cireuity  of  cross  aoliona  which  the 
rulaof  hMrooQMi<mad,  biitonthegiouiid  tint  this 
Court,  by  modifying  its  deerea,'COsdd  give  t^  all 
pailisa  the  benefit  of  the  agfooment,  wUHt  %  Ctsiit 
of  law,  being  unable  so  to  modify  its  judgment,  covld 
not  give  to  one  party  the  benefit  of  the  ttgrmxaett 
without  ^dei3rivlni^  another  wirty  aHogetW  of  sneh  I 
benefit.    B^  ir.  PM^  7  Bws;  ^  | 


See  Ad»in9t9aUon  </  As$tUt  I  ;  JEsseiilsrt  amd 

TUE.  KAlUriLT  OABtt. 

1.  €uXU,^Forf€ittgrt  rf  tkarti  for  wm-foymmi. 
—Motion  to  restrahk  a  company  from  d^lariqg  a 
fori^ture  of  flares,  by  reason  of  the  non-paymenft 
of  calls  alleged  to  be  made  Ibr  illegal  purpeaes, 
refosed,  although  it  appeared  that  the  cBrecton  Imd 
conducted  the  proceedings,  in  many  paxtscnlars,  in  a 
very  improper  manner,  it  being  swwn  that  money 
was  wanted  to  satisfy  exiting  legal  ofaiigatiosia 
of  the  company,  a«d  it  being  denied  that  the  com- 
pany sought  to  enfMce  the  calls  f>r  ifiogal  pniposea. 
LoMn  V.  Sitrl  qf  Churtown^  13  Beav.  22. 

5.  CaHs.^Mortffttgee  (jf  diarm.^-'CcmpelHnff  pa^ 
mem  by. — A  bill  by  a  railway  company  to  compel 
a  moitgsgee  of  shares  not  standing  in  his  name  to 
pay  the  calls,  eannot  be  sustained.  Nemrg^  dac>» 
Railvay  Company  v.  Mbu^  14  Beav.  64. 

A.  advanced  money  to  B.  on  the  security  of 
railway  shares.  They  were  transferred  into  the 
name  of  il.  to  secure  C  and  subjeet  thereto  fisr  B. 
C.  died  insolvent  *.  ffeiA,  that  A.  was  not  liable  at 
the  suit  of  the  company  fw  the  arrears  of  calls  on 
the  shares,  yewry,  ^.,  Jteuiway  Company  v.  Afass, 
14  Beav.  64. 

S.  CbnfnMtor.—  Wnni  of  ejwAjr.  —  Contmfctors 
agreed  to  perform  certain  works  for  a  railway  com- 
pany within  a  certain  time,  Sfad  were  to  be  paid 
from  time  to  time  for  the  woric  certified  by  tkm 
company's  engineer  to  have  been  daly  perlbrmed. 
In  deftiuh,  the  company  were  to  be  at  liberty  to 
take  possession  of  the  works,  and  of  all  the  oa»- 
tmctors^  plant  and  materials.  Some  delay  ift  per- 
forming ibe  works  was  occasioned  by  the  ads  of  the 
engineer,  not  repudiated  by  the  compMiy,  and  the 
rate  of  proceeding  with  them  was  distinctly  varied 
by  him.  The  company  aftcrwaids  gave  notice  to 
the  contiactors  thet  they  were  not  preoee^qg  te 
the  satisfaction  of  the  company,  and  they  soon 
afterwards  took  possession  of  the  plant  and  aaite- 
rials.  The  contractors  filed  a  bill,  alleging  thait 
certificates  had  been  unjustly  withheld,  and  tba 
payments  had  improperly  Allien  into  anear ;  and  it 
prayed  that  accounts  might  be  taken  of  what  was 
due  to  them,  and  for  an  injunction  to  restnin  llm 
oonpany  ftom  taking  the  woriea  and  plant*  A  4»« 
murrer,  for  want  ofequlty,  was  overruled.  Wmk^r. 
The  Munoheatfr,  Sh^field,  nnd  Linoolnwkirt  itoilmsgf 
Company,2H.&T.2S9, 

4.  Coatnirt0r.--J!>iic<>very.--*^cos«srf«m{jNiy«iaf 
<f  what  found  dne.—A.  contractor  filed  a  hill  agaHit 
«  railway  company,  and  their  secretary  and  en- 
gineer, stating  that  he  had  entered  into  a  contract 
with  the  nilway  oonpany  to  mdEaeertala  varta^f 
a  inilway  alt  a  fixed  prsoa,  poifiom  «f  vlueh  vase 
to  beadvaiMed  from  time  ta  tiast,  on  aoaomftAt 
woritB  dene  and  e«et«tod,up«i  Iha cestlficataef  te 
engineer  for  the  time  Usnf  nf  the  c^momy^mMd  the* 
bnlaaea  being  paTabla  an  tha  esiapletion  of  che 
worics,  npon  the  Uke  asitifieatei  The  biU  all^fid 
that  the  engineer  rofossd  hi*  oartifiaafca  at  tba  ia^ 
elaaM  of  and  in  ooUnsion  wilii  the  ouiipaay.  It 
s#«glrt  disoavery  flom  tiie  coMpaAy,  «nd  their  ae* 
ctetsry  and  engineer,  aad  pmyed  for  a  <fsiliwHs«» 
that  the-  witbholdii^  the  uaigguati  waa  »  fraiid  m 
tla)d«intiC  It  alaa  pn|«d  Ibraitcawit  a^pfait 
the  company,  and  a  desree  for  paymant  «f  adwl  • 
should  bafouadduatothe-piaintiC  1W 
tba  aecTCtsryv  and  tlie  aajiiiwiisastuwitely 
gineraMyta  the  hill,  bat  the  Court  evenvM 
demilnar*  JT/afeA  v.  Orsitt  W$tUm 
dmpfinfi  2  De  O.  4lS.  7^ 

Case  cited  in  the  jadgossnt-;  Slwwud  ^ 
India  Company, #yai»Ki8»^  •.      .      i 


AmUgH^Digiti^Caiesf  CamrtrqfE^mly^ 


5.  Coniratiyr.'^AteounL'^Ii^imeiion. — Wawt  of 
tqmdiif. — The  plainiiiEi  contracted  to  execute  works 
on  a  rail  way,  to  the  satisfaction  of  the  engineer  of 
the  conapanj,  bj  the  first  of  October,  1848,  making 
auch  alterations  in,  and  hastening  the  works,  as  the 
engineer  should  direct ;  and  the  company  agreed  to 
pay  for  such  works  a  stipulated  sum,  and  thereof  to 
pajr  a  proportionate  part  monthly,  according  to  the 
value  of  the  works  which  the  engineer  should  cer- 
tify to  have  been  done,  retaining  5/.  per  cent,  of 
the  certified  amount;  and  the  contract  provided 
that  all  disputes  as  to  fact,  discretion,  or  opinion, 
were  to  be  referred  to  the  absolute  determination 
and  award  of  the  engineer,  whose  decision  was  to 
be  final,  and  without  appeal;  and  if  the  engineer 
ahoold  be  dissatisfied  with  the  works,  the  company 
might  take  possession  of,  and  complete  the  same, 
at  the  expense  of  the  plaintiffs,  after  giving  them 
14  daya^  notice.  The  works  were  delayed  with  the 
aasent  of  the  company,  but  in  Jaouaiy,  1849,  the 
engineer  required  the  works  to  be  prosecuted  with 
increased  speed,  and  insisted  that  the  line  should  be 
opened  on  the  lat  of  June.  On  the  21st  of  May, 
the  company  gave  notice  to  the  plaintiffs,  in  the 
terms  of  the  contract,  that  they  would,  at  the  ex- 
piration of  14  days^  take  possession  of,  and  proceed 
with  the  works.  The  plaintiffs  thereupon  filed 
their  bill  to  restrain  the  company  f^om  taking  such 
poMCOBion,  alleging,  that  when  the  plaintifft  were 
prow-eeding  with  due  speed,  the  engineer  had,  by 
the  authority  of  the  directors,  ordered  that  the 
wor^'^  hhould  be  delayed  for  a  considerable  time ; 
that  the  company  had  waived  the  completion  of  the 
w;>;ks  by  October,  1848,  and  that  theplaintiflh  were 
only  bound  to  carry  on  and  complete  the  same  at 
a  rate  computed  on  the  footing  of  the  original  con- 
tracts and  modified  by  the  delay  which  the  com- 
pany had  required ;  that  the  engineer  had,  by  the 
order  of  the  directors,  given  monthly  certificates  for 
less  than  a  fair  proportion  of  the  contract  sum, 
according  to  the  work  actually  done  at  such  times; 
that  a  lai^sum  was  due  to  the  plaintiflb  which  had 
not  been  paid ;  and  that  the  company  had  not,  in 
fiu;t,  paid  all  the  sums  which  had  been  certified. 
The  bill  denied  any  defkult  on  the  part  of  the 
plaintifft,  and  charged  that  the  notice  was  given  for 
the  fraudulent  purpose  of  avoiding  the  payment  of 
rains  due  to  the  plaintiffs,  and  of  ejecting  them  from 
the  works,  and  procuring  other  persons  to  finish  the 
works  at  an  earlier  period  than  the  plaintiff  were 
bound  to  do.  The  bill  also  prayed  an  account  of 
what  was  due  to  the  plaintiffs  (torn  the  company  in 
respect  of  the  works,  and  an  injunction  to  restrain 
the  company  from  proceeding  against  the  plaintiffs 
for  penalties  under  the  contract,  on  the  ground  of 
their  non- completion. 

Upon  demurrer  by  the  company,  it  was  objected 
fixsr,  that  the  contract  had  not  been  completed  on 
the  part  of  the  plaintiffs,  and  that  it  was  not  a  con- 
tract of  which,  as  against  the  plaintlflTs,  if  they  had 
been  defendants,  the  Court  could  have  decreed  a 
apedfic  perfovmance ;  and,  secondly,  that  the  en- 
tire control  of  the  works  was  by  the  contract  given 
to  the  engineer,  whose  decision  was  to  be  without 
appeal;  hot — 

Meid,  that  the  plaintiffii  were  entitled  to  the  pro- 
tection of  a  Court  of  Equity,  and  that  the  demurrer 
mnst  be  OTenruled« 

It  is  ne  objection  to  relief  in  sack  a  case,  that  it 
depends  on  a  variatioa  of,  or  departure  firom  the 
contract  made  by  the  directors  and  officers  of  an  tn- 
corpomted  eompanyt  sueh  variation  or  departure 
not  being  under  the  authority  of  their  common 
•eal.  Warimg  ▼.  Maneheiter,  Skt/iM,  and  Lincoln- 
MrtlUMwajf  Camptmy,  ?  Haiv,  482. 
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Caaes  cited  in  the  jud.ment:  Dlftnchieti  v. 
Cabbum,  2  Phill.  b'2  ;  Banger  v.  Great 
Western  Railway  Company.  1  Rail  Ca.  50 ; 
M'Intosh  y.  Great  Westeni  Railway  Company, 
4  Law  Jour.  N.  S.    Chanc.  18. 

6.  Cantraet^.—AeeounU'-Iasutatiai^^Dmpvde 
having  arisen  between  a  railway  company  and  a 
contractor  employed  in  making  a  railway,  the  com- 
pany insisting  upon  a  liitht  under  the  contract, 
owing  to  the  alleged  default  of  the  contractor  to  dia- 
charge  him,  take  possession  of  the  line  and  mate- 
rials, and  complete  the  works  themselves,  and  the 
contractor  resisting  such  cliiim,  imputing  the  back- 
ward state  of  the  works  to  the  servants  of  the  com- 
pany, and  holdina  forcible  possession ;  colUsiona 
occurring  between  the  workmen  of  the  two  parties, 
each  being  charged  with  impeding  the  operations  of 
the  other ;  and  the  completion  and  opening  of  the 
railway  for  traffic  being  in  the  meantime  delayed, 
the  Court,  on  the  application  of  the  company, 
restrained  the  contractor  fkom  continuing  on  the 
line  or  interfeiing  with  the  operations  of  the  com- 
pany, directed  an  aooount  of  what  was  due  to  th« 
contaetor  for  works  and  materials  done  and  pro- 
vided, without  regard  to  the  formal  certificates  of 
the  company's  engineer,  and  an  issue  to  try  whether 
the  company,  at  the  time  they  proceeded  to  enter 
upon  the  works  to  remove  the  contractor,  (ware  law- 
fully justified  in  so  doing;  reservbg  aa  well  the 
question  of  the  right  of  the  contractor  to  conpenaa- 
tion  for  loss  of  profit  on  unexecuted  works^  aa  all 
other  directiona^  until  after  the  trial  and  the  report 
Eatt  ZaaouUrs  RaUway  Company  v.  H^UgnUy^  8 
Hare,  72. 

Cases  .cited  in  the  judgment :  Davenport  ▼.  Da- 
venporf,  7  Hare,  217;  Rigby  y.  Great  West- 
era  Railway  Company,  2  Pbil.  44  ;  Glamor* 
gaaahire  Canal  Case,  1  My.  JksK.  154;  Daw- 
son ▼.  Power,  5  Hare,  4S2. 

7.  Dividend. — Rtghu  of  thareholders.— An  act  of 
Parliament,  which  authorised  the  transfer  of  a  par- 
ticular portion  of  a  projected  railway  from  one 
railway  company  to  another,  enacted,  that  if  that 
portion  of  the  railway  was  not  corajileted  within 
three  years  from  such  transfer,  it  should  not  be 
lawfhl  for  the  railway  company  to  pay  any  dividend 
until  the  whole  should  be  completed.  That  por- 
tion was  not  completed  within  the  three  years: 
ffM,  that  the  company  were  prohibited  from  pay- 
ing any  dividend  on  any  of  their  shares,  and  not 
merely  upon  the  capital  embarked  in  that  particular' 
portion  of  their  undertaking.  « 

Beld,  also,  that  one  shareholder  might  sue  on  be- 
half of  himself  and  other  shareholders  to  restmin 
the  payment  of  any  fliture  dividend ;  and  that 
notwithstanding  he  had  received  interest  on  his 
shares  since  the  expiration  of  the  three  years,  he 
being  then  ignorant  of  the  enactment  in  question. 

ffetd,  also,  that  the  plaintiff,  being  the  holder  of 
some  shares  of  a  particular  class  which  were  net 
entitled  at  present  to  participate  in  any  dividend, 
was  not  entitled,  on  a  bill  so  framed,  to  an  injunc- 
tion to  restrain  tt.e  payment  of  a  dividend  already 
declared,  the  other  shareholders  who  were  interested 
hi  those  dividends  not  being  parties  to  the  record  or 
represented. 

A\'hether,  in  such  a  case  any  adequate  remedy 
exists,  without  making  all  the  shareholders  parties, 
qnmrt.  Carli$U  v.  The  Sonih  Eattem  Bailway  Com- 
pony,  2  H.  &  T.  S6b' ;  1  M*N.  &  G.  689. 

Cases  cited  in  the  judgment :  X>avis  v.  Rank  of 
England  ;  2  Bins.  3U8 ;  5  B.  &  C.  185  ; 
Colea  V.  Bank  of  Enghind,  10  ▲.  &  E.  449; 
Moaley  v.  Alston,  1    Phill  798;  Taylor  ▼• 


640 


JmOiftimaDituiifCaseM:  Catiftst^BqmMif. 


Mmon,  4  M/.  &  C.  1 34 ;  Wollworth  r.  Holt,  I 
4  My.  &.  Cr.  619  ;  Richardaon  v.  Larpent,  2 1 
Y.  Ac  C  C.  C.  507 ;  Evaos  r.  Stokes,  1  Keen, 
24. 

8.  DivideAd. — Receipt  qf  tolU  before  all  wwrht 
c<mpUted,--lt  cannot  be  aalfely  eaid,  that  in  no  case 
whatever  that  stock  companies  ought  to  be  alIo«e4 
to  diride  anj  profit  or  receive  any  tolls,  until  all 
their  works  have  been  completed.  Brame  ▼.  Jfon- 
motttkthire  Railway  is  Canal  CampoMy,  13  Bear.  32. 

9,  IHvuiend,^W<nrkt  incom.pUU.—What  matter 
for  internal  iMmagemenL-^AtUtx  the  expiration  of 
the  time  for  completing  a  railway,  which  by  their 
act  the  company  were  "  required  "  to  make,  a  bill 
was  filed  by  a  diareholder  seeking  to  restrain  the 
company  from  making  any  dividend  until  the  whole 
of  the  works  had  been  completed.  ▲  general  de- 
murrer was  allowed,  on  the  ground  tiiat  the  non- 
completion  being  a  public  wrong,  the  Court  had  not 
jurisdiction  to  interfere,  and  that  the  misapplication 
of  the  income  was  the  subject  of  internal  regulation. 
This  Court  does  not  attempt  to  direct  the  per> 
formance  of  all  the  duties  which  the  governing 
bodies  of  such  companies  owe  to  the  shareholders ; 
but,  on  the  contrary,  leaves  to  the  companies  them- 
selves the  enforcement  of  all  the  duties  arising  out 
of  matters  which  are  the  subject  of  internal  manage- 
ment. Browne  v.  MonnunUAshire  Railway  A  Canal 
Company,  13  Beav.  32. 

10.  Dividendi, — Suing  on  Ma(f,  c6c.— By  act  of 
Parliament,  railway  A,  was  authorised  to  transfer  a 
pGOtion  of  the  line  to  a  railway  B»t  with  power  for 
railway  B.  to  raise  new  shores  to  complete  it ;  and 
it  was  provided,  that  if,  after  transfer,  the  transferred 
line  should  not  be  completed  within  three  years,  it 
should  not  be  lawful  for  railway  B.  to  pay  any 
dividend  until  the  whole  railway  should  be  opened. 
The  three  year|  having  expired,  held^  that  railway 
B.  could  pay  no  further  dividends  even  to  its  ori- 
ginsl  shareholders,  until  the  branch  had  been  com- 
pleted, and  they  were  restrained  by  injunction  in  a 
suit  by  one  shareholder,  suing  on  behalf,  &c. 

The  Master  of  the  Rolls  restrained  the  payment 
of  a  dividend  declared  the  day  on  wliich  the  bill 
was  filed,  but  this  was  reversed  by  the  Lord  Chan- 
cellor. Carlisle  v.  South  Eaetem  Railway  Company, 
13  Beav. '295. 

11.  Lands  and  Railway  Clauses*  Consolidation 
Acis.^~I*ostponement  ofpartiei  rights.'-'CompUtion 
of  line. — An  act  of  Parliament  recited  three  other 
acts,  one  only  of  which  had  relation  to  an  agree- 

^ment  entered  into  between  the  plaintiffii  and  de- 
fendants. By  the  first  section,  on  the  completion 
of  the  works  of  the  three  lines  of  railways,  by  the 

.  recited  acts  authorised  to  be  made,  so  as  to  be 
opened  for  public  traffic,  or  such  other  period  as 
might  be  agreed  upon,  the  South- Western  Railway 
Company  were  empowered  to  grant  to  the  London 
and  North-Westem  Railway  Company  a  lease  in  per- 
petuity of  the  undertaking.  By  the  1 1  th  section  of 
the  same  act,  it  was  enacted,  Uiat  as  each  of  the 
lines  of  railway  should  be  completed,  the  same 
should  be  worked  and  used  by  the  liondon  and 
North-Westem  Railway  Company,  and  for  the  pur- 
poses of  such  working,  the  London  and  North- 
Westem  Railway  Company  were  to  exercise  the 
powers  before  given  by  the  act  to  the  South- Western 
Railway  Company,  in  relation  to  every  such  com- 
pleted railway.  Other  sections  of  the  act  spoke  of 
the  "  lease  <^tke  said  railways,**  and  the  "maJking 
<if  such  lease  i*  Held^  that,  according  to  the  true 
oonstmotion  of  the  act,  there  was  no  postponement 
of  the  rights  of  the  parties  to  the  benefit  of  the  pro- 
visions of  the  lease,  until  the  whole  of  the  three 
.    lines  had  been  completed.     Skrtwtibwry  and  Bir- 


mingham Railwaif  Company  t.  .LomIdr  mmd  Nmrtk^ 
WestemRa£lway  Company,  2  H.  &T.  257;  2  M'K. 

ft O.  324. 

\%^Lande*  Ciauset.-^Spee^  performetmce. — Ko- 
Oce  to  take  ZaiMti.— Whether  the  mere  foet  of  a  com- 
pany giving  notice  of  their  intention  to  take  lands, 
such  notice  not  being  followed  np  by  any  agreement 
between  them  and  the  owner,and  no  claim  being  tent 
in  by  the  owner,  gives  the  Court  jurisdiction  to  oom- 
pel  specific  performance  of  such  a  contract,  although 
it  fixes  the  lands  which  the  company  are  to  take, — 
quare.  Adams  v.  London  and  Blaetwall  RaUway 
Company,  2  H.  ft  T.  285  ;  2  M'N.  &  O.  118. 

18.  Land^  Clawses.^ Purchase  of  land.-^N'eeea- 
sary  roads,  «fcc. — S9verahce  of  property.^  Referenfe* 
— A.  railway  company  about  to  sever  the  plain- 
tifTs  land  by  their  railroad,  agreed  to  purchase  the 
necessary  portion  of  land,  "  subject  to  the  xnaking 
of  such  roads^  ways,  and  slips  for  cattle  as  might  he 
necessary  :**  held,  that  the  plaintiff  was  entitled  to 
a  specific  performance,  and  to  have  such  roads, 
ways,  and  slips  for  cattle  as  might  be  necessary  and 
proper  for  convenient  communication  between  the 
severed  portions  of  the  plaintiff's  land ;  and  a  re- 
ference was  therefore  directed  to  ascertain  what  vas 
nece«ary  and  proper.  Sanderson  v.  The  Coder- 
mouth  and  Workington  Railway  Company,,  2  H.  ft 
T.  327, 

14.  Lands*  Clauses,-— Coniraet  to  teJce  lands, — Jw- 
i-isdietion  to  secure  eoacsi^ato.— Where  hind  ia  taken 
by  a  railway  company  not  under  their  compulsory 
powers,  but  by  private  contract,  the  jurisdiction  of 
the  Court  of  Chancery  to  secure  to  the  vendor  the 
easements  he  contracted  for,  is  not  ousted  by  the 
provisions  of  the  Railway  Acts.  Sanderson^  v.  The 
Cociermouth  and  Workington  Railway  Company,  2 
H.  &  T.  327. 

1 5.  Letnds*  Clauses.^  Rights  and  remedies  of  bond 
and  mortgage  creditors  in  r^erenes  to  general  ere- 
ditors. — By  the  32nd  section  of  the  special  act  of  a 
railway  company,  it  was  provided  that  the  bond 
creditors  and  mortgagees  of  the  company  should 
be  entitled  to  be  paid  out  of  the  tolls  and  other 
estate  and  effects  of  the  company,  the  sum  ad- 
vanced, ftc,  and  that  in  all  other  respects  the  pro- 
visions of  the  Companies'  Clauses  Consolidation 
Act  should  be  applicable:  Jleldy  that  having  re- 
guil  to  the  30th  and  44th  sections  of  the  latter  act, 
a  bond  creditor  had  no  lien  on  the  estate  or  effects 
of  the  company,  and  that  the  goods  and  chatteb  of 
the  company  were  liable  to  be  seized  under  a  writ 
of^.  fa.  at  the  suit  of  a  judgment  creditor. 

The  company  having  raised  large  sums  of  money 
by  bond  and  on  mortgage,  and  being  also  consi- 
derably indebted  on  simple  contract,  agreed  with 
one  of  their  simple  contract  creditors  to  suffer 
judgment  to  be  entered  up  against  the  company  at 
a  future  day.  After  this  agreement,  various  nego- 
tiations took  place  between  the  bond  and  other  cre- 
ditors of  the  company,  and  the  company  with  the 
view  of  postponing,  on  certain  terms,  the  enforce- 
ment of  all  claims,  as  well  by  specialty  as  simple 
contract,  against  the  company  for  seven  years, 
these  terms  were  accepted  by  the  great  majority  of 
the  creditors,  but  rejected  by  the  simple  contract 
creditor.  After  such  rejection,  but  before  the  period 
for  issuing  execution  had  arrived,  a  bill  was  filed  by 
one  of  the  bond  creditors  against  the  company,  and 
its  other  specialty  creditors,  for  the  enforcement  of 
his  alleged  equitable  lien,  and  for  the  appointment 
of  a  receiver.  The  receiver  was  appointed  by  the 
consent  of  all  parties  to  the  suit,  and  entered  into 
the  possession  of  all  the  chattels  of  the  company. 
The  simple  contract  creditor  then  sued  out  execu- 
tion against  the  company :  BM,  on  the  petition  of 
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the  simple  ednti-Act  creditor,  that,  inannuch  as  the 
Older  sppointififf  a  receiver  was  obtained  by  a  sur- 
prise on  the  Court,  and  did  not  rest  on  an  equity 
which  could  be  maintained,  and  would  not  have 
been  made  if  all  the  circumstances  of  the  case  had 
been  brought  before  the  Court,  the  simple  contract 
creditor  ought  to  be  allowed  to  levy  upon  the  gc>ods 
and  chattels  of  the  company  notwithstanding  the 
order. 

ffdd^  also,  that,  inasmuch  as  all  the  facts  of  the 
case  were  admitted,  and  were  before  the  Court  on 
the  petition,  the  Court  would  dispense  with  the 
usual  reference  to  the  Halter  to  examine  the  peti- 
iionen  pro  interuM  9UO.  HuaeU  v.  £atl  Anglian 
RttUway  Company,  3  M'N.  &  G.  125. 

Cases  cited  in  the  judgment :  Dixon  ?.  Smith,  1 
Swanst.  457;  Evelyn  v.  Lewis,  3  Hare,  472; 
Drewry  V.  Thacker,  3  Swanst.  629  ;  Gooch  v. 
Ha  worth,  3  Beav.  428;  Attorney-General  ▼. 
Mayor  of  Coventry,  1  P.  W.  306. 

The  33rd  section  of  the  special  act  empowered 
bond  creditors  and  mortgagees  of  the  company  to 
enforce  the  payment  of  the  arrears  of  principal  and 
interest  by  the  appointment  of  a  receiver :  Held, 
that  having  regard  to  the  53rd  and  54th  sections  of 
the  Companies'  Clauses  Consolidation  Act,  the  re- 
ceiver indicated  in  the  33rd  section  of  the  special 
act  was  the  receiver  to  be  appointed  by  two  justices 
under  the  53rd  and  54th  sections  of  the  former  act. 
Ruitdl  V.  Batt  Anglian  Railway  Company,  8  M*N. 
&G.  125.  J'        i-     J. 

16.  Landa  Clauta. — Ovner.-^ Injunction. — After 
a  railway  company  had  purchased  a  piece  of  land 
irom  A.,  who  was  mentioned  in  the  book  of  refer- 
ence to  be  the  owner  of  it,  A.  a  neighbouring 
landowner,  part  of  whose  land  the  company  had 
also  taken,  claimed  to  be  owner  of  the  piece  of 
land,  and  filed  a  bill  for  an  injunction  to  restrain 
the  company  from  continuing  in  possession  of  it, 
and  from  committing  waste  on  it.  But  the  Court 
refused  the  injunction.  Wehtter  v.  SovthrEagiem 
Railwiy  Company,  1  Sim.  N.  S.  272. 

17.  Land*  Clautes. — Sptdfic  performance. — //. 
and  Y,  and  several  other  persons  calling  themselves 
the  Lancashire  and  North  Yorkshire  Railway 
Company,  introduced  a  bill  into  Parliament  for 
incorporating  the  company  and  making  their  rail- 
way, which  was  intended  to  pass  through  the  plain- 
tifPs  estate  and  near  his  residence.  The  plaintiff 
prepared  to  oppose  the  bill,  but  afterwards  desisted, 
in  consequence  of  H,  and  Y.  having  agreed  with 
him,  on  behalf  of  the  company,  that,  in  case  the 
company  should,  in  the  then  or  in  any  subsequent 
session,  obtain  an  act  of  incorporation,  they  would 
pay  the  plaintiff  1 ,000^  for  all  the  lands  required  by 
them  for  making  the  railway,  and  4,000^  for  resi- 
dential injury,  and  26^  for  his  personal  expenses, 
and  also  that  they  would  pay  the  expenses  of  his 
solicitor  in  the  business.  Afterwards  that  company 
joined  with  a  rival  company,  calling  itself  the 
Liverpool,  Manchester  and  Newcastle  Company,  in 
applying  for  an  act  for  making  a  railway,  the  line 
of  which  so  far  as  the  plaintirs  estate  was  con- 
cerned, was  the  same  as  the  line  of  the  Lancashire 
and  North  Yorkshire  Company ;  and  the  two  com- 
panies agreed  to  adopt  the  agreement  with  the 
plaintiff.  The  act  paasad,  and  by  it  the  two  com- 
panise  wen  incorpomted  by  the  name  of  the  Liver- 
pool, Manchester,  and  Newcastle  Railway  Com- 
pany. 

^^  that  the  hicoiporated  company  most  be 
«k«i  to  be  the  parties  on  whose  behalf  H.  and  Y, 
entwed  into  the  agreement  with  the  plaintiff. 

The  Oovrt  also  was  of  opinion  that,  as  the  pUun- 


tiff  had  withdrawn  his  opposition  to  the  bill  in  Par- 
liament, the  company,  according  to  the  true  con- 
struction of  the  agreement,  were  bound  to  pay  the 
sums  agreed  to  be  paid  to  him,  although  they  had 
not  taken  possesaion  of  any  part  of  his  estate.  But 
the  question  as  to  the  construction  of  the  agree- 
ment being  a  legal  one,  a  case  was  directed  for  the 
opinion  of  a  Court  of  Law.  Prtston  v.  Liverpool, 
Manchsiter,  and  Newccatlt-upon-Tyne  JuneHoft 
Maiiway  CompuMy,  1  Sim.  N.  S.  586. 

18.  Lands  Clauut.-^SpecilU  p€rformane€.^Sale 
of  Railway  Shares. — A  shareholder  in  an  incorpo- 
rated railway  company  instructed  a  stock-broker  to 
tell  bis  shares.  The  broker  agreed  with  a  jobber 
for  the  tale  of  them ;  but  the  name  of  the  purchaser 
was  not  mentioned.  The  jobber  had  been  instructed 
to  purchase  by  B.  (another  broker),  who,  as  the 
jobber  knew,  was  not  purchasing  on  his  own  behalf. 
B,  afterwards  requested  time  for  completion,  his 
principal  not  being  ready;  and  the  jobber  granted 
the  time  on  B,  giving  his  own  name  as  that  of  the 
principal.  A  deed  of  assignment  was  prepared  from 
the  vendor  to  B.,  who  paid  the  price  to  the  vendor, 
and  took  the  deed  of  assignment  executed  by  the 
vendor;  Held,  upon  a  bill  filed  by  the  vendor,  that 
B.  was  bound  to  execute  the  assignment,  to  procure 
himself  to  be  registered,  and  to  pay  the  calls  made 
since  the  execution  of  the  assignment  by  the  ven- 
dor, and  to  indemnify  the  vendor  against  ftiture 
calls,  and  a  decree  was  made  to  that  effect.  Wynne 
V.  Price,  3  De  G  &  S.  310. 

Land**  CUmucs,-^  Specific  performance.  —  Ctwws- 
fpiential  damage. — Specific  performance  decreed  of 
an  agreement  to  pay  for  the  lands  to  be  taken  for  a 
railway,  a  certain  sum,  which  included  not  only 
the  purchase-money  of  the  lands,  but  compensation 
for  the  consequential  damage  to  the  property  of  the 
landowner ;  the  case  not  being  -one  in  which  com- 
pensation was  under  the  act  a  distinct  subject  of 
contract,  but  being  merely  an  agreement  by  the 
landowner  to  accept  a  sum  in  full  for  the  purchase 
and  damage ;  the  purchase  being  the  substance  of 
the  agreement,  and  the  damage  an  incident.  Webb 
V.  Direct  London  and  Portsmouth  Railway  Com* 
pany,  9  Hare,  1 29. 

20.  Land  Clauses. ^Specific  performance. — Hard- 
ship or  oppressiveness  in  ten»w.— The  fact  that  the 
performance  of  an  agreement  has,  owing  to  circum- 
stance which  have  subsequently  occurred,  become 
hard  in  its  consequences  to  one  of  the  parties,  or 
that  is  called  upon  to  perform  it  mider  circum- 
stances which  he  had  not  contemplated,  is  no  ob- 
jection to  the  specific  performance  of  the  contract 
in  equity,  there  being  nothing  doubtfUl  in  the 
meaning  of  the  agreement,  and  nothing  hard  or 
oppressive  in  its  terms  at  the  time  it  was  made. 
Semble.  Wdh  v.  JHreei  London  and  Portsmouth 
Railway  Company,  9  Hare,  129. 

21.  Lands  Clauses. — Public  hiqhway, — Passing 
over  another  company's  rta«.— Whether  the  92nd 
section  of  the  Railway  Clauses'  Consolidation  Act 
does  or  does  not  convert  railways  into  public 
highways,  and  whether  that  section  be  or  be  not 
controlled  by  the  87th  section  of  the  same  act, 
giving  powers  to  companies  to  enter  into  agreements 
as  to  passing  oyer  or  along  each  others  lines ;  yet 
when  an  agreement  as  to  the  terms  of  passing  over 
or  along  each  others  lines  has  been  entered  Into 
between  railway  companies,  their  rights  in  respect 
of  such  passing  depend  upon  the  terms  of  the  agree- 
ment, and  are  no  longer  governed  by  the  provisions 
of  the  Railway  Clauses'  Consolidation  Act.  Great 
Nmikem  Railway  Company  y.  Eaetim  CouiUies 
Railway  Company,  9  Hare,  300. 

22.  Land/ Clauses.-^Notiee  to  tahe,^Comptd$9nf 
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pontfrfd— A  railway  companj  baTing  given  notice 
of  their  intention  to  purchase  lands  for  the  under- 
taking, deposited  the  purchase-monejr  and  delivered 
the  bond  (according  to  the  provisions  of  the  85th 
section  of  the  Lands  Clausoi'  Consolidation  Act), 
before  the  expiration  of  the  period  prescribed  for 
the  exercise  of  their  compulsorj  powers ;  neither 
their  power  to  purchase  the  land,  nor  their  power 
to  enter,  is  gone  bj  the  subsequent  expiration  of 
that  period.  Sparrow  y.  Ox;fi>rd,  Woreetter,  amd 
Wolverhampton  Railway  Company,  9  Hare,  486. 

23.  Land$'  dautea, — Power  to  taie  lande  and  com- 
plete Ike  title. — The  powers  for  the  compulsory  puT' 
chase  and  taking  of  lands  referred  to  in  the  12Srd 
section  of  the  Lands  Clauses'  Consolidation  Act,  are 
powers  given  to  the  several  promoters  of  the  several 
special  acts  in  which  that  act  might  be  incorpo- 
rated, and  not  several  powexs  given  to  the  promo- 
ters of  each  special  Act. 

The  123rd  section  of  the  Lands  Clauses'  Conso- 
lidation Act,  refers  to  the  powers  given  by  the  Act 
for  the  purchase  and  taking  of  land ;  but  not  to 
the  powers  thereby  given  for  carrying  into  eflfect  a 
purchase  already  made.  Sparrow  v.  Oxford^  Ww- 
cotter,  and  Wolverhampton  Mailway  Company,  9 
Hare,  436. 

24.  Lands*  Clautet^^Powert  qf  purehate  and 
taking  landt — ^Powers  underthehead  of  the  purchase 
and  taking  of  lands  distinguished  into  those  strictly 
for  that  purpose,  and  those  which  are  powers  for 
carrjring  into  effect  a  purchase  already  made.  Spai^ 
row  y.  Oxford,  Worcester  and  Wolverhampton  Rail 
way  Company,  9  Hare,  445. 

25.  Lands*  dwatet.-^ Lands  taken. — The  clauses 
58  to  67  of  the  Lands  Clauses'  Consolidation  Act 
refer  to  lands  which  may  more  properly  be  said  to 
be  taken  than  purchased.  Sparrow  v.  Os^ford,  Wor- 
cester, and  Wolverhampton  Railway  Company,  9 
Hare,  445. 

26.  Lands'  ClaM9es,^Righi  to  perfect  title  to  lands 
eaiMi.  —  Where  a  railway  company  are  entitled 
under  their  compulsory  powers  to  perfect  their 
title.  Sparrow  v.  Oaford,  Worcester,  and  Wolver- 
hamton  Railway  Company,  9  Hare,  446. 

27.  MisapplieaXion  of  J%nds.—Yfhe^eit  a  com- 
pany, having  powers  to  construct  seyeral  branch 
and  extension  railways,  and  to  raise  certain  distinct 
sums  of  money  for  such  respective  works,  such 
moneys  being  declared  part  of  the  general  capital  of 
the  company^  may  or  may  not  lawfully  apply 
moneys  in  the  execution  of  one  undertaking,  whidL 
they  were  empowered  to  raise  for  another, — ^umre. 
Beufshaw  v.  The  Eastern  Union  Railway  Company^ 
2  H.  &  T.  201 ;  2  M'N  Sl  G.  889. 

28.  Misapplication  qf  funds  contrarv  to  act  of 
Par/fasMnt— Where  a  company  is  authorised  by 
act  of  Parliament  to  raise  moneys  for  a  specific  pur- 
pose only,  it  is  not  competent  to  any  majority  of 
the  shaieholdam  of  the  company  to  divert  sudi 
moneys  to  another  purpose  against  the  will  of  a 
single  shareholder,  nor  could  unanimity  amongst  the 
shareholders  make  such  a  diversion  lawftil.  Sm- 
shaw  V.  The  JSastem  Union  Railway  Company,2  H. 
&T.201;  2M«N&G.  889. 

29.  ifitapplieeOion  of  funds.^X  raflway  com* 
pany  became  lawfully  possessed  of  shares  in  another 
independent  railway  company :  Beld,  that  having  no 
authority  to  do  so  by  their  act  of  Parliament,  they 
could  not  legal^,  as  against  one  dissentient  share- 
holder, increase  their  number  of  such  sharss,  or  apply 
their  ftinds  for  the  support  of  the  second  company. 
Salomons  v.  Laing,  12  Beav.  339. 

80.  MisappUeation  (/fvnds.^k  railway  con- 
pany  is  bound  to  apply  all  its  moneys  and  property 
fof  the  putpeses  directed  and  provided  for  ^y  the 


act  of  Ptsrliament,  and  not  for  any  other  pnipose 
whatever.  Any  application  of  or  dealing  with  the 
capital,  flinds,  or  money  in  any  manner  not  die- 
tinctly  authorised  by  the  Act  is  illegal ;  and  where 
directon,  for  purposes  not  authorised  by  the  Act, 
are  proceeding  to  involve  the  company  or  share- 
holders in  liabilities  to  which  they  never  consented, 
relief  may  and  ought  to  be  given  in  the  Court.  In 
such  a  case,  one  shareholder  may  sue  on  behalf,  &c. 
Salomons  v.  Laimg^  12  fieav.  339. 

31.  MisappUcaUonqf funds  to  purpoH advanta^fsous 
or  prf^iahte  to  company^  not  de&ned  hy  axA  of  Par- 
/wimenL— Companies  hiaving  funds  for  objects  whidi 
are  distinctly  defined  by  act  of  Parliament,  cannot 
be  allowed  to  apply  them  to  any  other  purpose 
whatever,  however  advantageous  or  profitable  that 
purpose  may  appear  to  be  to  the  company,  or  to  tlie 
individual  members  of  the  company.  MwiU  y. 
Shrewsbury  and  Chester  Railway  Company,  13 
Beav.  1. 

82.  Jfisapplieaiion  of  funds.'-BiU  in  Parlia- 
ment. — A  railway  communicated  with  a  river,  upon 
the  banks  of  which  the  company  were  empowered 
to  erect  wharfr,  &c,  and  take  tolls.  The  navigation 
of  the  river  having  become  deteriomted,  the  com- 
pany were  about  to  support  a  bill  for  improving  it* 
An  injunction  was  granted  to  restrain  the  applica- 
tion of  the  funds  of  the  company  towards  that  ob- 
ject ^funt  T.  Shrewsbury  and  Chester  RaUwa  -y 
Company,  13  Beav.  I. 

83.  MisappUcaHon  qf  funds, — It  is  improper  and 
wrong  for  railway  companies  to  embark  their  fiinda 
in  other  railwuy  undertakings ;  and  they  have  no 
right  to  engage  or  pledge  their  funds  or  entandLe 
their  aflEairs  in  unauthorised  transactions,  upon  tlie 
speculation  that  they  may  obtain  parliamentary 
authority  for  doing  acts  which  are  beyond  their 
powers  at  the  time  when  they  are  done.  Logan  r. 
Earl  of  Courtown^  13  Beav.  22. 

84.  Misapplieation  qf  funds. — Costs  of  appUok" 
tion  to  Parliament  to  alter  rights  of  shareholdn^- 
In  a  railway  company  there  were  two  rlsiisca  of 
shareholders.  A  general  meeting  authorised  the 
directors  to  apply  to  Parliament  for  an  act  whidi 
would  very  materially  alter  the  existing  rishts  and 
interests  of  the  two  classes  inter  h:  Held,  that  such 
an  application  was  not  a  breach  of  trust  or  duty, 
and  that  to  hold  otherwise  would  be  to  apply  too 
strictly  to  a  railway  company  the  principles  ad- 
mitted to  be  applicable  to  private  partnerships,  rest- 
ing on  private  contracts  unconnected  with  public 
duties  and  interests,  and  capable  of  dissolution. 

Upon  the  application  of  a  shareholder  of  one  of 
such  twe  classes,  for  an  injunction  to  restrain  the 
application  to  Parliament,  and  the  use  of  the  ooc^ 
porate  seal,  and  the  application  of  the  corporate 
fund  for  that  purpose,  the  Court  reftised  to  re- 
strain the  application  to  Parliament,  or  the  use  of 
the  corporate  seal  for  that  purpose,  but  rastiained 
the  application  of  the  fonds  and  moneys  of  the  com- 
pany towards  the  payment  of  the  ousts.  SUvems  r. 
South  Devon  Railway  Company^  13  Beav.  48. 

Case  eited  in  the  jad^neiii:  Pailcer  y.  Rivw 
Dwm  liayigatioB  CempaBy,  I  De  O.  8t  S. 
193. 

85.  Partial  exoeuHtm  qf  Ium.— When  an  Aet  of 
Parliament  has  been  obtaiiied  by  a  oompaay  ftc 
constructing  a  line  of  railway,  and  funds  have  bee« 
subscribed  for  that  purpose,  this  Court  will,  on  tiie 
application  of  a  single  sharenolder,  restrain  thecoma 
pany  ttom  applying  those  funds,  or  any  p«rt 
thereof,  in  the  construction  of  a  railway  on  a  p«w 
tion  only  of  the  line,  or  otherwise  than  for  the  pur- 
pose and  with  the  yiew  of  making  and  oonpleCivg 
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the  entire  line.     CoiU»  ?•  WiUtmtmh  1  H  ud  T. 
554;   1M*N.&G.481. 

36.  Pwrtiai  Exeeuti<m  of  ZiiM— XodUi.— The  Di- 
rectors of  a  railway  company,  with  the  concurrence 
of  a  majority  of  the  ahareholdera,  on  finding  the 
original  undertaking  impracticable  proceeded  to  con- 
etntet  a  small  portion  only  of  the  works.  On  an 
application  by  an  indiridul  shaTdioIder  on  behalf 
of  himself  and  the  other  shareholders  for  an  in- 
junction to  restrain  this  proceeding,  the  Court  re- 
fused to  interfere,  on  the  ground  of  the  acquiescence 
of  the  plaintiff,  and  also  that  the  other  shareholders 
had  for  eighteen  months  preyiously  to  filing  the  bill 
known,  or  had  had  the  means  of  knowing,  the  act 
connplained  oL  Grakam  ▼.  Birketihead,  Laneaskin, 
4:  CketMre  Junction.  Railway  Company,  2  M*N.  & 
O.  146;  2H.&T.450. 

37.  Partial  exUnaum  qfline.^-The  Eastern  Union 
Railway  Company  was  authorised  by  several  acts 
of  Parliament  to  make  railwigrs  from  Colchester  to 
Ipewiefa,  Ipewieh  to  Buiy  St.  Edmunds  and  Nor- 
wich, aiid  from  Ipswich  to  Harwich,  and  for  those 
purposes  to  raise  moneys  by  shares  and  loans,  not 
exceeding  certain  sums  in  the  whole.  The  same 
company  was  also,  by  a  distinct  act,  authorised  to 
pordiase  and  complete  the  Qadleigh  junction  rail- 
way, and,  for  that  purpose,  by  shares  or  loan  to  raise 
nsum*  not  exceeding  100,000/.  In  a  suit  brought 
by  the  proprietor  of  a  scrip  certificate  for  stock, 
forming  part  of  the  capital  roised  in  puisuanee  of 
the  acts  authorising  the  company  to  purchsse  the 
Hadleigh  junction  railway,  and  make  the  Harwich 
line : — charging  that  the  company  was  about  to 
misapply  such  money  in  the  construction  of  the 
Norwich  line,  and  seeking  to  restrain  such  misap- 
plication,— ^the  demurrers  of  the  company  and  the 
directorsr  for  want  of  equity,  were  overruled. 

The  company,  in  its  corporate  character,  was 
properly  made  a  defendant  to  such  a  suit  by  some 
of  the  members.  Baatkaw  t.  The  KatUm  Union 
Raaway  C<mvany,  2  H.  &  T.  201  ;  2  M'N.  &  G. 
3»9. 

38.  ParHal  execution  ^  lint. — Ii^formation.'^A 
railway  company  was  constituted  in  1846,  for  the 
pmrpoBe  of  making  a  railway  from  A>io  B.t  with  a 
diverging  line  to  C.  In  June  1S51,  the  line  of 
raflway  from  ^.  to  .B.  was  nearly  completed,  but  no 
steps  had  been  taken  to  construct  the  diverging  line. 
An  inibrmation  was  then  filed  by  the  Attomey- 
Geaeral  at  the  relation  of  certain  parties  claiming 
to  be  interested  in  the  diverging  line,  to  restrain  the 
caapany  from  opening  the  line  from  ^.  to  ^.^  ex- 
cept with  the  utention  of  completing  also  the 
diverging  line:  ffeU,  upon  demurrer,  that  the 
neslect  1^  the  company  to  complete  the  whole  line 
could  not  be  regarded  in  the  light  of  a  public  in- 
jmy  so  as  to  warrant  the  interference  of  the  Attor- 
ney-Genend.  Attomey-Oencral  v.  Biruinfikam  <ft 
Ogfi>rd  Junction  Hailway  Company,  8  M'N.  Sl  G, 

39.  Partial  execvOion  cf  KfM.~B^  three  acts  of 
PaiGaflMnt  of  the  same  Sessioiu  a  railway  company 
was  empowered  to  make  tiiree  £slinct  line^  forming 
m  dnslsr  and  nol  m  coatf  nw«s  Kne.  In  the  next 
SesaioB  tm  set  wias  pssssd,  iadaring  the  company 
to  luve  been  and  to  be  only  one  company,  and 
matTiorising  and  requiring  them  togrant  a  lease  of 
the  lines  to  another  compai^.  They  completed 
<ndj  one  d  the  lines,  which  was  worked  by  the 
otller  eompaay  under  the  provisions  of  the  last  act 
Sosae  months  afier  it  was  obvious  that  the  other 
two*  lines  could  not  be  completed  within  the  time 
prescribed  by  the  acts,  a  shai«holder  in  the  first 
coanpany  filed  a  bill  seekina  te  restrain  it  fVom  ap- 
p^jiaf  Its  Ainds  otherwise  tnan  for  the  purpose  of , 


constmcting  all  three  of  the  lines ;  but  he  did  not 
make  the  company,  who  were  lessees,  parties  to  the 
suit :  ffeidt  that  more  inconvenience  would  arise 
from  the  Court  interfering  than  from  its  abstaining 
to  do  so,  and  on  this  account,  as  well  as  on  the 
grounds  of  acquiescence  and  want  of  parties,  an 
ii^unction  granted  by  the  Court  below  was  dissolved. 
Hodgwn  v.  £arl qf  Povis,l  De  G.,  M*N.  &  G.  6. 

40.  Partial  execution  of  line. — Construction  qfpart 
only, — Qiusri  whether  railways  forming  a  cluster, 
dlflfer  from  a  continuous  line  with  respect  to  the 
propriety  of  granting  an  injunction  against  the  con- 
struction of  part  only  of  an  undertaking  authorised 
by  the  Legislature.  Hodgeon  v.  Earl  of  Powie,  1 
De  G.,  M'N.  &  G.  6. 

41.  Partial  execuition  of  line.^k  railway  codip 
pany  authorised  to  make  a  line  of  56  miles,  re- 
solved on  making  only  four  miles  of  it,  and  to 
abandon  the  rest,  Hdd^  that  such  a  resolution  was 
illegal,  both  as  against  the  landowners  on  the  line 
and  the  shareholders  in  the  company.  CoKen  v. 
Wilhinton,  12  Beav.  125. 

42.  Partial  execution  qfline. — Public  purpose,-^ 
Oblfoation  to  complete  works.— A  railway  company  is 
not  like  a  partnership  for  general  trading  purposes, 
in  which  one  portion  of  the  business  may  be  aban- 
doned ;  but  it  is  a  partnership  for  a  public  purpose, 
for  effecting  a  work  which  it  is  a  dut^  to  complete. 
The  obligation  to  complete  the  work  is  co-extensive 
with  the  authority  to  make  it.  Cohen  v.  Wiliinsonf 
12  Beav.  125. 

43.  Partial  execution. — It  appeared  that  a  rail- 
way company  had  neither  the  intention,  nor  the 
means,  nor  any  probability  of  obtaining  the  means, 
of  completing  the  whole  of  the  line  authorised  by 
their  act ;  but  they  appeared  to  have  the  means  and 
intention  to  complete  a  part  only.  An  injunction 
was  granted,  at  the  instance  of  a  shareholder,  in 
the  form  of  restraining  the  company  from  applying 
the  fiinds  in  the  construction  of  the  part  only,  or 
otherwise  than  with  the  view  and  purpose  of  com- 
pleting the  whole.  Cohen  v.  WHkinson,  12  Beav. 
138. 

44w  Partial  exeeutio7i. — AmeUgamated  eompany*s 
obliaation  to  eompleU  all  the  worhs,^K  company  was 
authorised  by  three  several  acts  to  make  three 
several  railways,  and  raise  three  several  sums  for 
that  purpose.  A  subsequent  act  declared,  that  the 
company  mentioned  in  the  three  several  acts  were 
and  ever  had  been  the  same,  and  not  separate  and 
distinct  companies.  Shares  were  issued  fbr  nislng 
the  whole  capital  for  the  three  undertakings,  with* 
out  disUnction,  and  calls  were  made :  Hdd,  that  the 
oompany  had  no  right  to  apply  the  funds  in  making 
one  only  of  the  railways,  abandoning  the  otheii; 
but  that  a  clear  allegation  not  only  of  the  abandon- 
ment, but  that  the  directors  intended  so  to  mis- 
apply the  funds  in  making  a  part  only,  was  neces- 
SBiy  to  support  a  bill  to  prevent  it.  Bodgson  ▼.  Earl 
Powis,  12  Beav.  392. 

45.  Partial  execution  of  7»a«.— Where  a  railway 
oompaijv  has  undertaken  to  complete  a  line,  or  any 
serieseflins^therare  bound  to  complete  the  whole 
Une  or  series  of  fines*  and  are  not,  without  parlia- 
mentaiy  authori^,  at  liberty  to  abandon  any  por- 
tion of  their  undertakmg. 

Existing  contracts  for  making  part  of  the  line  are 
ao  answer  to  an  application  to  prevent  a  lulway 
oompany  fW)m  making  a  portion  of  the  line  with  an 
intention  of  completing  less  than  the  whole. 

On  an  application  for  an  injunction  to  prevent  a 
reilwziy  company  from  making  a  portion  only  of 
their  line,  abandoning  the  rest,  the  Court  would  not 
be  disposed  to  act  in  a  severe  and  strict  manner,  if, 
by  a  small  expenditure*  a  great  benefit  might  cesult 
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to  the  shorehoIdeiBy  and  a  considerable  advantage 
to  the  pablic. 

Obeervations  as  to  the  discretion  of  the  Court  in 
such  a  case.  Orakam  v.  Birkenhead,  Laneathtre 
and  Ches/iir€  Junction  Railway  Company,  12  Beav. 
460. 

46.  Partial  execution  qf  /t»«.— Where  a  railway 
company  h«'is  formed  a  portion  of  the  h'ne,  but  is 
unable  to  complete  the  whole,  the  Court  exercises  a 
discretion  in  granting  an  injunction;  the  effect  of 
which  will  be  to  prevent  that  portion  being  made 
effective  and  benficial  to  the  public,  and  profitable 
to  the  shareholders.  Hodgton  v.  Earl  Fowls,  12 
Beav.  529. 

47.  Partial  execution  of  line^^^Ahandonin^  part 
of, — It  appeared  very  probable,  that  at  the  time  of 
the  filing  of  the  bill,  a  company  which  was  autho- 
rised to  make  150  miles  of  railway,  intended  to 
complete  23  miles  only,  and  abandon  the  rest. 
Upon  a  motion  to  restrain  them«  it  appeared,  that 
the  company  had  since  abandoned  the  whole. 
The  Court  was  of  opinion,  that  if  the  case  had  res 
mained  as  it  was  at  the  time  of  the  filing  of  the  bill, 
the  plaintiff  would  have  been  entitled  to  the  in- 
junction, but  refused  it,  on  the  ground  of  the  altera- 
tion in  the  existing  circumstances,  and  gave  no 
costs.     Logan  v.  Earl  of  Courtown^  13  Beav.  22. 

48.  Partial  execution  of  line, — Abandonment  of 
undertaking. — Purdiate.^^Ji.  contract  entered  into 
by  the  promoters  of  a  railway  company  with  a  land- 
owner, to  pay  a  certain  sum  for  the  portion  of  his 
lands  to  be  taken  for  the  intended  railway  and  for 
consequential  damage,  in  consideration  of  which 
agreement  the  landowner  withdrew  his  opposition 
to  tlie  bill:  Held,  to  be  binding,  although,  after  the 
passing  of  the  act,  the  intention  of  making  the  rail- 
way be  abandoned,  and  no  part  of  the  land  be  taken 
or  required. 

The  fact  that  the  railway  company  had  by  lapse  of 
time,  lost  the  powers  which  the  legislature  bad  given 
them  to  take  lands,  did  not  deprive  them  of  the 
right  to  hold  lands  which  they  had  acquired  during 
the  existence  of  their  powers,  nor  did  it  release 
them  from  their  obligations  which  they  had  then 
contracted  with  reference  to  the  purchase  of  land. 
Webb  V.  Direct  London  <fc  Portsmouth  Railway  Com- 
pany^ 9  Hare,  129. 

49.  Shares. — Scrip  certijieate. — Assignment. ^The 
proprietor  of  a  scrip  certificate,  whether  registered 
or  not  (such  proprietor  not  being  in  default),  may 
sue  on  behalf  of  himself  and*  all  other  proprietors 
of  like  certificates,  and  of  the  stock  which  they  re- 
present, or  into  which  they  are  convertible,  where 
tlie  proprietors  of  certificates  and  stocks  are  very 
numerous;  there  being  no  incompatibility  in  the 
interest  of  the  registered  and  unregistered  proprie- 
tors to  preclude  the  plaintiff  from  representing  both 
classes  of  persons. 

The  original  subscriber  of  the  sum  represented 
by  the  scrip  certificate,  the  vendor  of  the  same  to 
the  plaintiff,  is  not  a  necessary  party  to  a  suit,  inas- 
much as  the  contract  between  such  original  sub- 
scriber and  the  company  gave  the  former  the  right 
to  assign  his  interest  and  be  discharged,  and  such 
interest  was  duly  assigned  by  him  to  the  plaintiff, 
and  the  plaintiff  was  accepted  by  the  company  in 
his  stead.  Bagshaw  v.  The  Eastern  Union  kai'icay 
Company.  2  H.  &  T.  201 ;  2  M^N.  &  G.  389. 

50.  Shareholder. — lA>rd  C/uLiieellor. — An  incorpo- 
rated trading  company  filed  a  bill  against  the  lord 
of  a  manor,  and  obtained  an  injunction  a^'ainst  him 
to  restrain  him  from  taking  possession  of  certain  land 
to  which  he  had  estaWished  his  right  at  law.  A 
motion  to  dissolve  the  injunction  was  afterwards 
refused  by  the  Lord  Chancellor.     At  the  hearing  of 


the  cause  the  injanctiim  mm  made  petpetna]*  and  » 
decree  was  made  in  fiftvoar  of  the  plaintilF,  wliidi 
decree  was  afterwards  confirmed  bytiie  Lcord  Clm- 
cellor,  on  appeal.  The  defendant  was'committod 
for  a  breach  of  the  injanction.  An  ^plication  to 
discharge  the  order  for  committal,  and  the  decree 
on  the  re-hearing,  and  to  take  the  bill  off  the  file, 
on  the  ground  that  the  Lord  Chancellor  was  a  afaare- 
holder  in  the  company,  was  refbsed,  with  coaka. 
Orand  Junction  Canal  Company  t.  JXmu,  2  H.  & 
T.  92 ;  2  M'N  &  G.  285. 

51.  Partners.  —  RighU.  — The  rights  of  ahne- 
holdcrs  in  railway  companies  depend  on  their  ligliiB 
as  co-partners,  greatly  modified,  however,  by  the 
public  duties  and  parliamentary  conditkna  to 
which,  as  the  constitution  of  their  partnership,  they 
subjected  themselves.  Grdkam  t.  Birkenhead^  Itomr 
cashire  A  Cheshire  Junction  Railway  Company^  12 
Beav.  460. 

52.  Shares.— Pr^erence. — At  a  meeting  of  a  rail- 
way company  on  the  Slst  of  May,  1848,  it  was  re- 
solved, that  1,055.000;.  should  be  raised  by  105,500 
preference  shares  of  10^.  each,  on  which  a  &[ed 
dividend  of  6/.  per  cent,  should  be  paid.  On  the 
7th  of  July,  1848,  one  of  the  dissentients  filed  a  laU« 
praying  a  declaration  that  this  resolution  was  un- 
authorised by  the  company's  acts,  and  praying  far 
an  injunction  against  the  issue  of  such  shares,  and 
no  other  specific  relief.  Upon  a  motion  made  on 
the  7th  of  August,  1848,  for  an  injunction  aoooid- 
i"gly«  it  appeared  by  the  affidavit  of  the  secretary, 
that  the  preference  sliares  had  been  offered  to  ill 
the  shareholders  rateably,  and  had  been  taken  to 
the  amount  of  777,770/.,  on  which  the  first  instal- 
ment had  been  paid,  and  that  other  shareholders 
had  expressed  their  desire  to  accept  other  shares,  and 
that  there  were  only  five  dissentients :  Seld,  that  the 
motion  involved  substantially  the  whole  matter  in 
dispute  in  the  cause ;  and  (having  regard  to  the  ba- 
lance of  the  possible  mischief  arising  from  interfer- 
ing or  not  interfering  on  an  interlocntory  applica- 
tion) must  be  refused.  Fidden  v.  TorkAirt  RaU- 
way  Company,  2  De  G.  &  S.  531. 

53.  Shares. — Preference. — l«t,  A  shareholder  m 
an  incorporated  railway  company  filed  a  bill  on 
behalf  of  himself  and  other  ahareholden,  to  restrain 
the  directors  fVom  issuing  preference  shares,  on  the 
ground  that  they  were  about  to  be  issued  cootiaiy 
to  the  company's  acts,  and  for  the  purpose  of  con- 
structing the  original  line  instead  of  the  branch  {tot 
which  alone  additional  shares  were  to  be  created), 
and  were  intended  to  be  distributed  in  a  manner 
contrary  to  the  directions  of  the  act,  which  autho- 
rised the  creation  of  addition  shares.  The  hill, 
filed  on  the' 22nd  of  September,  stated,  that  the 
plaintiff  on  the  17th  of  September  became  aware  of 
resolutions  passed  on  the  12th  of  September,  under 
which  the  preference  shares  were  to  be  offered  to 
the  shareholders  on  the  23rd  of  September;  bat  the 
bill  did  not  otherwise  shew  that  the  plaintiff  had 
not  the  means  of  procuring  a  suit  to  be  instituted 
in  the  name  of  the  corporation  :  ffeldt  on  the  de- 
murrers of  the  corporation  and  of  the  directors  to 
the  bill,  that  these  demurrers  could  not  be  over- 
ruled, consistently  with  the  principles  stated  in,  or 
to  be  extracted  from.  Motley  v.  Alston  and  Er^tr 
and  Crediton  Ratlwau  Company  v.  Bulier,  whether 
the  proceedings  sought  to  be  restrained  were  l^al 
or  not.  2nd.  On  a  bill  being  amended,  and  stating 
that  a  majority  of  the  shareholders  supported  the 
views  of  the  directors,  and  ref\i8ed  to  authorise  the 
plaintiff,  or  any  other  person,  to  institute  a  suit  in  the 
name  of  the  company:  ffeld,  allowing  a  demoner, 
that  it  was  still  withiii  the  influence  of  the  above 
authorities.    3rd.  The  corporation  and  the  diiectosi 
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havii^  demurred  separately,  the  Court  refused  to 
giTe  coeta  of  more  than  one  demurrer.  JEdteardt 
?.  SkrewAwry  and  Birmingham  RaUvay  Company i 
2De6.&S.537. 

54.  Sharu  new,  —  Mortgage.-^ kn  incorporated 
^wajr  company  inued  new  sbaresy  in  pursuance  of 
m  resolution,  declaring  the  purpose  of  such  new 
iaue  to  be  the  raising  of  a  sufficient  amount  to  pay 
off  the  eacisting  mortgage  and  bond  debts  of  the 
company. 

The  holder  of  some  of  the  new  shares  61ed  a  bill 
on  behalf  of  himself  and  other  holders  of  the  shares 
against  the  directors  of  the  company,  alleging  facta 
to  show,  and  charging  that  they  were  about  to  apply 
the  money  paid  in  respect  of  the  shares,  otherwise 
than  in  conformity  with  the  resolution,  and  praying 
for  a  declaration  that  the  money  oucht  to  be  applied 
according  to  the  terms  of  the  resolution,  and  for  a 
speciBc  performance  of  the  agreement  thereby  en- 
tered into,  and  for  an  injunction :  Held^  allowing 
demurrers  of  the  directors  and  the  company,  that 
the  case  fell  within  the  nuUiority  of  Afozley  v.  Alttonf 
1  Phill.  790,  but  the  costs  of  only  one  demurrer 
were  allowed.  Yetts  ▼.  Nwjolk  Hailvay  Company, 
3  De  G  £c  S.  393. 

IX.   MIKKLLANKOUfl  CARB8  ON  PRINCIPLX8  OP 
XQOITY. 

1.  Acqn%e»e«ne€. — Interlocutory  application, — /»- 
fonts. — Acquiescence  by  one  of  several  co-plain- 
tiffii,  in  the  act  complained  of,  precludes  the  inter- 
ference of  the  Court  upon  an  interlocutory  applica- 
tion as  much  as  upon  decree ;  and  the  rule  is  the 
same,  although  some  of  the  co-plaintiffs  are  infants. 
Marker  v.  Marker ^  9  Hare,  15. 

2.  Acqtuiucence  wfiere  parties  are  not  cognisant 
<2f  their  rights. — Parties  cannot  he  said  to  acquiesce 
in  the  claims  of  others,  unless  they  are  fully  cogni- 
sant of  their  right  to  dispute  them.  Marker  y. 
Jtfari^,  9Hare,  16. 

3.  Act  qf  Parliament, — Intention.— The  Court 
knows  nothing  of  the  intention  of  an  act  of  Parlia- 
ment, except  from  the  words  in  which  it  is  expressed, 
applied  to  the  facts  existing  at  the  time.  Logan  t. 
£arl  of  Courtown,  13  Beav.  22. 

4.  Agent — Acting  erroneotisly,  hut  openly  and 
avowedly, — Semble,the  cases  in  which  a  mere  agent 
may  be  made  a  party  to  a  suit,  and  costs  prayed  as 
relief  against  him,  are  limited  to  cases  of  fraud  in 
the  sense  in  which  fraud  is  understood  in  a  Court 
of  Cquity,  to  which  the  agent  is  a  party,  and  do 
not  apply  to  a  case  in  which,  though  the  agent  acts 
erroneously,  he  acts  openly  and  avowedly.  Marshall 
T.  Sladden,  7  Hare,  428. 

5.  Aggregate  fund, — Direction  for  shares  to  go 
over. — I  he  general  rule  is,  that  where  a  fUnd  is 
given  to  a  class  of  persons,  with  a  direction  that  on 
the  death  of  any  of  them  their  shares  are  to  go 
OTer,  the  original,  and  not  the  accruing  shares,  will 


go  over.  But  a  testator  may  express  a  contrary  in- 
tention, thus :  where  he  shows  an  intention  to  keep 
the  fund  "  aggregate  "  and  unsevered,  the  rule  does 
sot  apply.    Douglas  ▼.  Andrews,  14  Beav.  347. 

6.  AffpointmenL — Agreement  between  appointees 
not  to  disturb  part  whi^  is  invalid, — Where  there 
is  an  appointment  to  A,  and  B,  by  one  instrument 
(and  iL  fortiori  by  different  instruments),  the  ap- 
pointment to  A.  may  be  good,  and  the  appointment 
to  B.  bad,  and  A,  andB.  may  well  agree  between 
themselves  that  the  bad  appointment  shall  not  be 
disturbed.    Harrison  v.  Mandall^  9  Hare,  397. 

7.  ArMi^p  for  time  being. — Payment  by  raH- 
«K^.— Dividends  of  investments  of  purchase-money 
paid  into  Court  by  a  railway  company  for  lands 
belonging  to  the  Archbishop  of  Canterbuiy,  ordered 


to  be  paid  to  the  Archbishop /or  the  time  being.  Ex 
parte  Archbishop  of  Canterbury,  in  re  East  Lin* 
colnshire  Railway  Company* s  Acts,  2  De  6.  &  S. 
865. 

8.  ArbitnOion.'-Umpire. — There  may  be  cir- 
cumstances in  which  an  umpire  may  join  in  an  in- 
quiry with  the  arbitrators  before  the  time  of  his 
acting  arrives.  In  re  Elliot  and  The  South  Devon 
RaUway  Company,  2  De  G.  &  S.  17. 

9.  A  uditA  ouerelA. — Not  pt^ecluding  bill  in  equity. 
— Although  the  writ  of  auditii  querela  is  said  to  be 
**  in  the  nature  of  a  bill  in  equity  to  be  relieved 
against  the  oppression  of  the  plaintiff"  (3  Black 
Com.  406^ ;  yet  the  defendant  at  law  is  not,  either 
by  the  existence  of  that  remedy,  or  by  having  un- 
successfully resorted  to  it,  precluded  from  bringing 
his  original  bill  in  equity  for  relief  against  the 
plaintiff,  in  a  case  where  the  Court  of  law  has  set 
aside  the  writ  in  a  summary  proceeding.  Wittiofmt 
V.  Roberts^  8  Hare,  315. 

10.  Beni/iee. — Judgment  on  warrant  <f  attorney. 
— Injunction  and  receiver. — A  rector,  who  was  also 
the  patron  of  a  living,  gave  warmnts  of  attorney* 
As  various  creditors,  who  had  mortgages  on  the  ad- 
vowson,  subject  to  an  agreement,  that  the  judgment 
to  be  entered  up  by  the  first  mortgagee  should  have 
priority  over  the  rest,  whenever  execution  should  be 
i&sued:  Held^  that  the  agreement  pointed  so  par- 
ticularly to  making  the  judgment  charges  on  the 
living,  that  the  Court  could  not  give  effect  to  it  by 
granting  an  injunction  and  a  receiver.  Long  v. 
Storie^  3  De  G.  &  S.  308. 

Case  cited :  Metcalf  v.  Archbishop  of  York,  1 
Myl.  &  Cr.  547. 

11.  Colonial  revresentaiion. — Colonial  letters  of 
administration  will  entitle  the  administrator  to  sue 
in  this  country,  in  respect  of  a  sum  of  stock  stand- 
ing in  the  names  of  trustees,  to  a  share  of  which  the 
intestate  was  entitled.  MMahon  v.  Rawlings,  16 
Sim.  429. 

12.  Copyright, — Encydopadias. — The  proprietor 
of  an  Encyclopicdia,  who  employs  a  person  to 
write  an  article  for  publication  in  that  work,  can- 
not, without  the  writer's  consent,  publiiih  the  article 
in  a  separate  form  or  otherwise  than  in  the  Ency- 
cloptedia,  unless  the  article  was  written  on  the  terms 
that  the  copyright  therein  should  belong  to  the  pro- 
prietor of  the  Encyclopoedia  for  all  purposes. 
Bishop  of  Hertford  v.  Oriffin,  16  Sim,  190. 

1 3.  Copyright. — A  lien.  —  Delay.  —  Injunction.  — 
1'he  copyright  of  a  work  of  an  alien  was  sold  to  a 
British  subject,  who  published  it  in  this  country  in 
1844.  The  copyright  was  infringed  in  1849;  but 
the  state  of  the  law  then  rendered  it  very  doubtful 
whether  the  copyright  was  protected,  and  the  pur- 
chaser merely  protested  against  the  infringement ; 
but,  in  1851, 'within  a  reasonable  time  after  the  de- 
cision of  a  case  in  the  Exchequer  Chamber  had 


established  the  general  question  of  copyright  in  an 
alien,  he  filed  his  bill,  and  moved  to  restain  the  pub- 
lication of  the  pirated  work  :  Held,  that  there  had 
been  no  such  delay  as  to  disentitle  him  to  an  in- 
junction.   Buxton  y.  James,  5  De  G.  &  S.  80. 

14.  Diocesan  probate. — Bona  notabilia. — Removal 
of  goods  after  death  of  owner. — Where  a  diocesan 
probate  is  proper  with  reference  to  the  situation  of 
the  assets  at  the  death,  it  remains  so  notwithstand- 
ing they  may  afterwards  be  rightfully  or  wrongftdly 
removed  out  of  the  diocese.  In  re  3peneer*s  Thrust, 
9  Hare,  410. 

15.  Equitable  assignment.^^Of  funds  or  property 
to  be  subsequently  acquired, — In  equity,  there  may 
be  a  valid  assignment  of  flinds  or  property  to  be 
subsequently   acquired,  even  in  cases  where  the 
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acquiflition  depends  on  contingencies   and   poasi- 
blUtiesonlj.    Rodkh  t.  Oandeli,  12  Bear.  825. 
Case  cited  in  the  judgment :  Burn  v.  Carvalho, 
4  Mjl.  &  C.  69J. 

16.  BpcitdbU  atiiffrnment'-^Dinteiion  hy  cr9iUor 
to  dtUor  to  pay  dtbt  to  third  penon.'^K  rreditor, 
hj  ordering  or  directing  his  debtor  to  pay  the  debt 
to  another  person,  mtty,  in  equitjr,  eflfectuallj  asrign 
the  debt  to  such  other  person.  Rodiei  ▼.  JSandil, 
12  Bear.  825. 

17.  jBquitable  am^ment'-^MUitary  wimatjifea 
— An  othcer,  on  the  sale  of  his  commission,  wrote 
to  his  annj  agents,  directing  them  to  pay  the  ba- 
lance receired  to  A.  B*,n  creditor.  The  letter  was 
delirered  to  them,  and  they  authorised  ^.  J9.  to 
draw  for  408/.  the  next  month,  when  the  Tacaney 
would  be  filled  up :  ffeld^  that  this  constituted  a 
▼alid  equitable  assignment.  L^Bttmnye  t.  L*B»- 
tranffe,  13BeaT.281. 

18.  EomtabU  interett. — Whsre  ooHwyanee  void  at 
law. — where  an  equitable  interest  in  an  estate  has 
been  conreyed  by  a  person  of  unsound  mind  to  a 
party  taking  without  fraud  or  notice  of  the  unsound- 
ness of  mind,  and  the  case  is  one  in  which  the  deed 
would  be  void  at  law  on  the  ground  of  the  lunacy, 
equity  will  reUeve  against  the  conreyance  by  the 
lunatic.    Priet  y.  sSrringUm,  7  Hare,  894. 

Case  cited  in  the  judgment :  Niell  v.  Morley,  9 
Ves.482. 

19.— Fomtfy  arranyemmt'^Ad9aimem  of  d^ftrmU 
rittate  not  tatisfaetio%  to  }>or<uMU.— Payments  or  ad- 
vances to  children  out  of  an  estate,  other  than  that 
from  which  they  derive  portions,  are  not  to  be  taken 
as  made  in  or  towards  satisfrction  of  such  portions. 
JkmgiatY  (TO/si,  7  Hare.  828. 
Cases  cited  in  the  judgment :  Roberts  ▼•  DixalU 
2  Eq.  Ca.  Ab.  668.  pi.  19  ;  Walpole  t.  Lord 
Conway.  Bam.  Ch.  R.    156,   157 ;    Sir  W. 
Davies'  case,  5  Vin.  Abr.  292,  pi.  88. 

20.  FamUy  arrangememL — Carrying  into  ^oeL — 
Va/riatioin  of  ^ed  qf  dud, — Variation  of  the  effect 
of  a  deed,  made  for  the  purpose  of  carrying  into  eflect 
a  fiunily  arrangement,  where  it  contained  a  declara- 
tion of  right  inconsistent  with  the  actual  rights  of 
the  iparties,  and  there  was  no  evidence  that  the  in- 
consistency waa  known  to  or  contemplated  by  the 
parties  or  their  soUcitois,  or  that  their  actual  lights 
were  intended  to  be  altered.  AMMini  v.  MiU^  7 
Haie,  502  ;  Mitt  v.  Adikunt,  ib.  502. 

21.  FamMy  arrangtment — Modifieaiion  qf  turns, 
•-->Power  of  the  parties  to  a  fiunily  arrangement, 
fltipulating  for  the  interests  of  other  memben  of  the 
£uuly,  lUtcrwards  to  modify  the  terms  of  the 
•nangement.    Meap  v.  Tongt^  9  Hare,  103. 

22.  Fm4  covirc— i?^y  to  MUUmmL^JHtaro- 
tion  of  Court  as  to  amoaiU.— The  amount  to  be 
settled  on  a  married  woman  under  her  equity  to  a 
wtUement  is  discretionaiy  with  the  Court,  and  de- 
pends on  the  particular  drcumstanoea  of  each  case. 
In  the  present  instance,  there  had  never  been  any 
settlement,  and  the  husband  was  inilolvent ;  he  had 
also  received  out  of  Cenrt,  with  the  conaent  of  his 
wife,  moneys  belonging  to  her,  and  part  of  the  same 
estate  to  double  the  amount  of  the  fimd  which 
fiunned  the  subject  of  the  petition.  SeoU  j»  Spaskdt, 
»M'N  &  G.599. 

Casee  cited  in  the  jidgment :  Bralt  t.  Gnen- 
well,  8  Y.  &  C.  280,  282 ;  Qaidner  ▼.  Mar- 
ibaU,  14  Sim.  67& 

28.  Foreehsure.^RsdempiimSnit.'^FarHtion.'- 
▲  decree  for  a  partition  is  not  proper^  incident  to 
a  foreclosure  or  redemption  suit,  in  such  a  way  that 
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the  ownen  of  the  equity  of  i 

allowed  to  insist  on  it  against  the  wilTof  Uie  i 

gagee,  who  has  no  interest  in  the  qneatien. 

Hns  V.    WiUiams,  8  Wtf.  &  G.  622;  Hmmwd  t. 

Caaroa,  ib. 

24.  Feme  eotfort  devisee  of  ettaio  tooepmmUnom.^m~ 
Speeijte  petformanee  by  hnuband  at  ker  dkeA.— 
An  estate  was  devised  to  nfeme  eooeri  ibr  her  awpa 
rate  use.  She  entered  into  a  contract  for  aale,  and 
died,  having  devised  the  estate  to  her  haAmndy 
who  sued  fbr  a  specific  perlbrmance.  The  psar- 
chaaer  objected  that  the/«si«  covert  had  seiiher 
power  to  enter  into  a  contract  or  to  devise  the 
estate.  The  Court  declined  to  compel  a  spcciSc 
performance  in  the  absence  of  the  heir.  Harris  ▼. 
Mott.  14  Beav.  169. 

25.  Fbr^gnen. — Jurisdieiion  to  ei^finee  fight  iff 
patentee  against. — Foreigners  in  this  country,  an 
well  as  British  subjects,  are  Inble  to  actions  f^  tlM 
injury  done  by  their  infringing  upon  the  sole 
exclusive  right  granted  by  the  Crown  to  patentc 
of  inventions  in  conformity  with  the  law  i 
tution  of  this  country;  and  the  powers  of  tbe 
Court  of  Equity,  which  are  founded  on  tbe  inasifli* 
ciency  of  the  l^al  remedy,  must  be  enforced  against 
them  as  well  as  against  British  sabjecta.  Caiiweil 
V.  Fanoiitiengenj  9  Hare,  415;  Sams  v.  Vert^ek 
ib. ;  Same  v.  Rolfe^  ib. 

26.  Foreignert. — Law  of  eotaUry  m  wkieh  thty 
aroy  and  adopting  their  own  hw.  — I^  in  any  case,  the 
rights  of  foreigners  out  of  their  own  country  eae 
governed  by  their  own  laws,  it  is  not  by  the  force  ef 
those  laws  themselves,  but  by  the  law  of  the  country 
in  which  ther  may  be,  adopting  those  laws  as  part 
of  their  own  law  for  the  purpose  of  regulating  aadi 
rights.  Caldwell  v.  VanoHssengen,  9  Haie,  426 ;  Ame 
V.  Verbedkj  ib. ;  Same  v.  Ro^e^  ib. 

27.  FrawL-^Efftct  of  charge  ef  fretud  not  Bek^ 
supported. — It  is  an  establish^  doctrine  of  equfly, 
that  where  a  bill  sets  up  a  case  of  fraud  as  a  ground 
for  relief,  and  such  fraud  is  not  proved,  the  i^sintiff 
is  not  entitled  to  relief  by  establiriiing  smne  otber 
fact  independent  of  the  fraud,  which  might  of  itaelf 
create  a  title  to  relief  under  a  head  of  equity  dis- 
tinct from  that  applicable  to  the  case  of  xko  ftaad 
alleged.    Prin  v.  JBerrui^oa,  3  M«K.  ft  G.  486. 

28.  Fraud. — Award. —  Answer ijfathibi^er.  — 
IHseoeery. — An  arbitntor  whose  award  is  impeached 
on  the  ground  of  fraud  cannot,  by  denying  the 
fraud  generally,  protect  himsdf  fnm  answeriag  the 
interrogatories  as  to  specific  fiicts  by  which  the  fraad 
is  alleged  to  be  ^own.  Fadley  v.  The  Limcein  We^fer- 
woThs  Cbmpaay,  2  H.  5c  T.  295 ;  2  H*N.  &  G.68. 

29.  Frand.^  Where  not  prooed. — Duamsaf  of 
hiil. — The  application  of  the  rale  of  Coon  to  dis- 
miss a  bill  in  which  the  relief  is  foonded  upon  alle- 
gations of  fraud,  if  such  fraud  be  not  proved,  de- 
pends not  upon  the  use  or  omisuon  in  the  hill  of  the 
word  **fiiiud."  but  upon  the  foct,  whether  tiie 
charges  upon  which  the  relief  is  sought,  are  in  thsir 
nature  such  as  this  Court  regards  aa  const  ItiUiBg 
fraud.    M'OalnMnt  v.  Raniin,  8  Haie,  15. 

30.  Oifi  over. — ^^cvncvN^  share. — ^Accniing  diare 
held  to  go  overwith  the  original  share  Ij  fofce  of 
the  words  <*  part  share  and  interest* 

A  testator  gave  his  estate  to  one  for  Bfo,  wfth 
renuiinder  to  her  children  equally,  with  gift  aver  (in 
case  of  the  death  of  any  cbild  in  the  life  of  tte 
tenant  for  Bfe)  of  the  '*part  and  paita,  share,  and 
shares,  and  interests"  of  such  child  to  his  isne: 
ffeld^  that  the  gift  over  comprised  flie  aocniad  m 
well  as  tbo  ox&inal  diare.— i>sii0fa#  v.  Andrews, 
14  Beav.  847. 

Case  dted  in  the  judgment:  Das  Dam.  CUftv. 
BixUiead,4Exch.B.  110. 
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31.  ffiir.'Suii  ftjr  heir  <if  eniaU  in  poatmtm.'^ 
JBubttiUUed  keira  o/entaii, — In  a  niU  by  the  heir  of 
CDtail  in  poMowion,  entitled  nnder  a  Scotch  entail 
to  a  portion  of  the  rents  of  the  entailed  ertatet,  the 
other  portion  of  such  rents  being  dhected  to  be  aoe«- 
nvlated  daring  pnpillaritj,  and  inTceted  in  land  to 
lie  conrejed  to  the  persons  taking  in  saceesnoo  under 
the  same  enUil,  the  substituted  heirs  of  entail  are 
necessary  parties.  BeattisY,  Joknttane^  8  Hare,  169. 

32.  Infant. — Agreement  to  rekau  tmewton  eniered 
into  three  montht  after  t^oat  came  qf  age. — An 
agieemeat  to  release  executors  entered  into  about 
three  months  after  an  infiwt  came  of  age,  and 
carried  into  effect  about  three  months  subeeqoently 
by  deed,  set  aside;  the  agreement  having  been 
entered  into  in  the  absence  of  proper  independent 
•dTiceand  assistance,  and  without  a  proper  opportu- 
ni^  ofezamining  the  accounts,  and  the  deed  having 
lieoi  executed  under  the  same  influence,  and  without 
a  proper  and  necessary  examination  and  verification 
of  the  accounts.    Thornber  v.  Sheard.  12  Beav.  589. 

83.  J^fami. — Suk  for  aeeount  againet  tntore  in 
iSieoflaiui.— The  existence  ot  a  suit  of  multiple- 
Minding  and  exoneration,  brought  by  tutors  in 
Scotland,  in  respect  of  their  receipts  of  the  real 
estate  of  the  infimt  in  that  kingdom,  constitutes  no 
objection  to  a  decree  for  an  account  of  the  same 
estates  sgainst  the  same  parties,  in  this  Court,  in  a 
suit  by  the  in&nt,  in  which  the  tutors  have 
appeared.    BeaiHe  v.  Jdhmttone^  8  Hare,  169. 

84.  Insurance  Company.  ^Conirael  for  life  in- 
snranee. — Jnconeitteney  with  the  rulet. — An  insurance 
eompany  having  had  the  chance  of  a  contract  of 
life  insurance  turning  out  in  their  Ikvour,  cannot 
afterwards  be  permitted,  on  the  ground  of  the  incon- 
sistency of  the  contract  with  their  rules,  to  escape 
ftom  it  ColleU  v.  Monrieon,  9  Hare,  162. 

85.  Ineuranee  Company. — Non-preparation  of 
jf^Kevin  conformity  with  agreement.---C\tcomtiMce!e 
in  which  insurance  companies  preparing  and  i85uing 
poKdes  not  in  conformity  with  the  agreement  upon 
which  the  insurance  wns  accepted,  may  be  liable  in 
c^ty  on  the  ground  of  ftand.  ColUU  v.  Morrieon, 
9  Hare,  176. 

Case  dted  in  the  judgment :  Elxpaxte  Wright,  19 
Ves.257. 

86. /(^noraacr  of  facts,'— Family  ccmpromiee,  set- 
ting aetde^ — To  render  a  fiimily  compromise  binding* 
then  must  be  an  huoest  disclosure  by  each  party  to 
the  other  of  all  mch  material  fiicts  known  to  them 
telaftive  to  the  rights  and  title  of  either,  as  are  calcu- 
lated to  influence  the  judgment  in  the  adoption  of 
the  compromise;  and  any  advantage  taken  by 
either  of  the  parties  of  the  known  ianorance  of  the 
ether  of  auch  Ikcts  wooM  render  the  compromise 
Toid  in  equity  and  liable  to  be  set  aside.  Smith  v. 
JPimwn^  3  H*N  &  G.  653. 

CWs  cited  in  the  judgment :  <}ordon  y.  Oordon, 
3  Swantt  400  ;  Harvey  v.  Cooke,  4  Russ.  34; 
Groves  v.  Perkins,  6  Sim.  676;  Pickering  v. 
Pickering.  2  Beav.  31. 

37.  JwrieduHon  in  meMere  ^  aeeonnt  —  The 
authorities  shew  that  there  are  many  cases  in  which 
•a  Court  of  Bquity  will  entertain  jurisdiction  in  mat- 
ten  ef  account,  where,  if  the  party  making  the  daim 
had  proceeded  at  law.the  Court  would  noU  if  applied 
to  for  that  purpose,  withdraw  the  matter  from  the 
l^al  jurisdiction.  South  Kaetem  Rmiitsay  Company 
ViJ9fty<l«a,3M«N.&0.  & 

88.  /wKMNefioft.—  Vice-ChaneeUor  rf  BngUmd. — 
The  Vice-Chancellor  has  no  jurisdiction  to  dis- 
diaige,  tat  irrsgularity,  an  order  made«  as  of  course, 
at  ftm  Rolls,  though  in  a  suit  attached  to  his  own 
Oawt.    AlMr<T.j8lHer<,17  8im.44. 


39.  Jurisdiction, — Lord  Cheaueihrand  Maeler  qf 
the  RolU.SneumberedEstatesAct  {Ireland}.— Whe- 
ther the  Master  of  the  Rolls  has  jurisdiction  to  en- 
force the  orders  of  the  Commissionen  for  the  Sale  at 
Incumbered  Estates  in  Ireland!  qmmre.  In  re  SeoU 
egpairte  Bmrton,  12  Beav.  361. 

40.  JmHsdirtion^ — Injunetion  io  restrmn  execution 
onjudgmentailem. — Jurisdiction  in  equity  to  restrain 
ekeattion  upon  a  judgment  against  a  defendant  at 
law,  on  the  ground  of  a  sahsequeni  release  by  the 
plaintiff  at  law  of  his  claims  under  the  judgment  for 
a  valuable  considcrotion,  paid  by  the  defendant  at  law» 
notwithstanding  that  a  rule  obtained  by  the  defend- 
ant at  law  to  set  aside  the  judgment  on  the  ground  of 
such  subsequent  release,  had  been  disehaiged»  and 
a  writ  of  auditA  qnerelA  on  the  same  ground  had 
been  set  aside  by  the  Court  of  law.  Williame  ▼. 
Jis*a<i,8Hare,315. 

41.  JurisdidMon  upder  statute. — Where  a  summary 
jurisdiction  is  created  by  Parlisment,  it  must  be 
deemed  to  be  the  intention  of  the  legislatuxe  (in  the 
absence  of  any  rsttrietion)  that  the  proceeding* 
under  it  when  resorted  to  shall  have  the  same  foree 
and  effect  as  the  proceedings  under  the  ordinary  ju- 
risdiction for  which  it  is  substituted.  Att-Oen*  v. 
Bishop  qf  Worcester,  9  Hare,  328* 

Case  cited  in  the  judgment :  Hyde  v.  Edwards,  1 
MN.AG.418;  1  H.  fit  T.  552. 

42.  /oM<iauMK«.—iSbm«arfA«/}.~The  interest  on 
ftinds  was  given  to  husband  and  wife  during  their 
lives,  or  the  life  of  the  survivor.  In  the  suit,  the 
fond  had  been  earned  over  to  the  account  of  ^  Oif 
husband  and  wife  their  stock  account,"  and  the  divi- 
dends were  to  be  paid  to  them  and  to  the  survivor: 
Held,  that  the  dividends  4iureceived  during  their 
joint  lives  belonged  to  the  survivor.  Laprimanda^ 
V.  Teissier,  12  Beav.  206. 

43.  Lpgaey  duty.--Lighthouse.^T!he  profitearising 
from  the  tolls  received  under  a  grant  of  a  light- 
house, are  in  the  nature  of  realty,  and  not  liable 
to  either  probate  or  legacy  duty.  The  King  v.  Coh$, 
5  B.  &  C.  797,  explained.  Att.Gen*  v.  Jones,  1  H. 
AT.  493;  1  M'N.&G.  574. 

44.  iMiee  of  long  annuities  tshen  eniided  to  die»- 
dends, — General  legatee  of  **  the  sum  of  L  long 
annuities,"  hdd  not  entitied  to  dividends  accruing 
before  the  expiration  of  a  year  from  the  testator's 
decease.  Collyer  v.  Ashlumer,  2  De  G.  &  S* 
404. 

45.  Legaey,-'~Purchase  qf.^Duty.^K  ceHtui  fue 
truai  of  a  portion  of  the  proceeds  of  a  contingent 
reversionary  interest  in  an  estate  directed  to  be 
sold,  in  case  of  and  upon  the  happening  of  the  con- 
tingency, bequeathed  his  reversionary  interest  hy 
his  will  to  a  legatee,  who  sold  the  same  before  the 
happening  of  the  contingency.  The  executor  was  a 
party  to  the  assignment,  to  obviate  all  questions  as 
to  the  saistenee  of  deUs  of  the  eeetui  ^ns  truH,  and 
the  purchase^aoney  was  thereby  expressed  to  he 
paid  to  him,  but  wbs  in  foct  paid  to  the  legatee  by 
the  porefaaser:  BeUL,  that  the  executor  had  no 
claim  on  the  purchaser  to  be  reimbursed  the  legacy 
duty,  which,  after  the  happening  of  the  contingency, 
he  was  compelled  to  pay  on  the  foil  value  of  the 
share.    FarufsU  v  SeaU,  8  De  G.  &  8.  359. 

46.  Lunatiic,^Reeivor,^By  heir  at  law  and  ad- 
minittrator,^Aceount,^On  revivor  by  a  party  who 
was  both  heir-at-law  and  administrator  of  a  lunatic, 
in  a  suit  to  set  aside  a  conveyance  made  by  the 
lanaftic  of  his  estate,  it  was  hehl  that  the  plaintiff 
had  no  title  to  the  estate  as  hci»>ab-law,  but  that,  m 
admin^stiator  of  the  lunatic,  he  was  entitled  to  aa 
account  of  the  rents  and  profits  during  the  life  of  the 
lunatic    Priee  v.  Bernssgton,  7  Hare,  894. 
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47.  MaKorial  rights. — Trial  at  late. — Injunction. 
^Suit  by  a  copyholder  against  a  tenant  of  lands 
within  the  manor,  to  restrain  the  defendant  from 
taking  stone  from  lands  in  his  occupation.  The 
defendant  by  his  answer  alleged,  that  it  was  and 
had  been  a  common  practice  in  the  manor  to  re- 
move the  stone  which  laid  immediately  ander  the 
surface,  for  the  benefit  of  cultivlttion.  At  the 
hearing,  the  Court  made  a  decree  for  a  perpetual 
injunction,  the  defendant  declining  to  try  his  right 
to  take  the  stone  in  an  action  at  law  to  be  brought 
againsf  him  by  the  pIaintifis.~CiM2(2oi»  ?.  MarUy, 
7  Hare.  202. 

48.  AfittakeM- Contract  or  conveyance  execuUd  in 
ignorance  and  under  mistake.  —  Relief  from. — A 
plaintiff  may  be  entitled  to  relief  from  a  contract  or 
conveyance  on  the  ground  of  ignorance  and  mis- 
take, although  the  defendant,  with  whom  he  dealt, 
and  against  whom  relief  is  sought,  was  also  in  igno- 
Tance  and  under  mistake,  the  contract  or  convey- 
ance not  being  made  upon  the  principle  of  compro- 
mising doubtful  rights.  Reynell  v.  Sprye,  8  Hare, 
*222 :  Sprye  v.  Meynell,  ib. 

Cases  cited  in  the  judgment :  Stock  ley  v.  Stock- 
ley,  1  V.  fit  B.  23  i  Hanrey  v.  Cooke,  4 ;  Russ. 
34. 

49.  Monopoly. — Orant  <(f  th4  Crown  and  tke  sta- 
tute of  monopolies, — The  Crown  has  always  exer- 
cised a  control  over  the  trade  of  the  country;  and 
thou^eh  restmined  by  the  common  law  and  the  sta- 
tute of  Monopolies  (21  Jac,  1,  c.  3>,  within  reason* 
able  limits,  the  Crown  might  grant  the  exclusive 
right  to  tnide  with  a  new  invention  for  a  reasoimble 
period.  The  Stat.  21  Jac.  1,  c.  3,  did  not  create 
but  controlled  the  jjower  of  the  Crovn  in  grant- 
ing to  the  first  inventors  the  privilege  of  the  sole 
working  and  making  of  new  manufacture.  Cold- 
Vfell  V.  Vanolissengen^  9  Hare,  416;  Same  v. 
Verbeckj  ib. ;  Same  v.  Rolfei  ib. 

50.  Negative  agreement. — All  the  terms  not  en- 
forceahle.'^Heldf  that  this  Court  will  grant  an  in- 
junction restraining  the  defendants  for  acting  con- 
trary to  a  negative  agreement,  although  it  cannot 
specifically  enforce  the  performance  of  the  whole  of 
the  aareement. — Oreat  yorthem  Railway  Company 
r.  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  5  De  G.  &  S.  138. 

Case  cited  in  the  judgment  r  Dietrichsen  v.  Cab- 
bum,  2  PhiU.  62. 

51.  Nuisance.  —  Bell'ringing.  —  Injunction 
granted,  after  a  trial  at  law,  to  restrain  the  ringing 
of  the  bells  of  a  Roman  Catholic  church,  so  aa  to 
occasion  any  nui«nce,  disturbance,  and  annoyance 
to  the  plaintiff,  who  resided  very  near  to  the  church. 
Soltau  V.  De  Held,  2  Sim.  N.  S.  133. 

52.  Nuisanee.^AttomeyOeneral  need  not  he  a 
pariy.^h  bill  may  be  filed  to  restrain  a  public  nui- 
sance, without  making  the  Attorney-General  a 
party,  if  the  plaintiff  sustains  special  damage  from 
the  nuisance    Soltau  v.  Pe  ffeld,  2  Sim.  N.  S.  133.1 

Coses  cited  in  the  judgment :  Attorney-General 
v.  Forbes,  2  Myl.  &  Or.  128;  Crowder  v. 
Tinkler,  19  Yes.  617;  Spencer  v.  London  &. 
Birmingham  Railway  Company,  8  Sim.  193  ; 
Sampson  v.  Smith,  8  Sim.  272;  Haines  v. 
Taylor,  10  Beav.  75  ;  2  PhiU.  209  j  Walter  v. 
Selfe,  15  Jur.  416. 

53.  Nuisanee.—Injury  to  parishioners  by  diurch- 
wardens.-— A  bill  was  filed  by  a  single  parishioner 
against  some  of  the  churchwardens  of  the  parish,  al- 
leging an  intention  on  the  part  of  the  defendants  to 
•xecute  works  m  the  church  which  would  be  inju- 


rious to  himself,  and  praying  an  injunction.  The 
plaintiff  did  not  allege  any  right  of  property  in  a 
particular  pew,  but  did  allege  that  he  was  a  parish- 
ioner, and  that  he  was  in  the  habit  of  aitendiag 
divine  service  in  the  church. 

Quesret  whether  this  is  a  private  nniaanoe,  and 
whether  such  a  bill  can  be  sustained  by  a  atngle 
parishioner  against  the  churchwardens  t  WoodmMn 
V.  Robinson,  2  Sim.  N.  S.  204. 

54.  Partition.  —  Manor.  — The  partition  of  a 
manor  may  be  compelled  in  equity,  ffastbury  v. 
ffussey,  14  Beav.  152. 

Cases  cited:  Sparrow  v.  Fiend;  Lay  y.  Cox,  1 
Dickens,  348. 

55.  Pencil  signature  to  contract  sometimes  fiwal.-^ 
A  signature  in  pencil  is  not  necessarily  deliberative, 
and  may  be  equally  binding  on  the  party  making  it 
as  the  signature  if  written  in  another  manner, 
would  be.    Imcos  v.  James,  7  Hare,  419. 

56.  Perishable  property  given  in,  suceessiotu — ^The 
rule  laid  down  in  Bowe  v.  the  Barl  qf  Dartmouth,  7 
Ves.  137  a,  is,  that  where  property  of  a  perishable 
nature  is  given  to  be  enjoyed  in  sucoeaaon,  the 
object  of  the  testator  can  only  be  effected  by  coo- 
verting  the  property  into  permanent  annuities,  and 
giving  each  penon  in  succession,  the  dividends  of 
the  fUnd.  This  rule  prevails,  unless  tliere  can  be 
gathered  from  the  will  some  expression  of  intention 
that  the  -property  is  to  be  enjoyed  m  spede,  and 
which  it  is  incumbent  on  those  contesting  the 
application  of  the  rule  to  point  out 

Modem  cases  allow  of  small  indications  of  inten- 
tion to  prevent  the  application  of  the  rule  ;  but  the 
mere  absence  of  any  direction  to  convert  is  insuf- 
ficient. 

Upon  the  construction  of  a  will,  held,  that  the 
tenant  for  life  of  a  residue  was  not  entitled  to  the 
pertshabie  property  in  specie.  Morgan  y.  Morgan, 
14  Beav.  72. 

57.  Policy  of  insurance — Deviatum.'-JkUveryup 
of  a  written  instrument. — Bill  filed  by  the  under* 
writer  of  a  policy  of  insurance  on  a  ship,  to  have 
the  policy  delivered  up,  on  the  ground  of  deviatioa 
and  unseaworthiness,  but  only  deviation  was  proved. 
Bill  dismissed.     Thornton  v.  Knigkt,  16  Sim.  509. 

68.  Policy  of  life  insurance.--Reeti^icaiion.^U 
upon  a  proposal  and  agreement  for  a  life  insurance, 
a  policy  be  drawn  up  by  the  insurance  office  in  a 
form  which  differs  from  the  terms  of  the  agreement, 
and  varies  the  rights  of  the  parties  assured,  equity 
will  interfere  and  deal  with  the  case  on  the  footing 
of  the  agreement,  and  not  on  that  of  the  policy, 
Collett  v.  Morrison  9  Hare,  162. 

Case  cited  in  the  judgment :  Mottena  t.  London 
Assurance  Company,  1  Atk.  54fiu 

59.  Poor  law  guardians  restrained  from  paying 
out  qf  poor-rate  expense  qf  unsnnestful  appHeation  to 
Parliament — ^The  guardians  of  the  poor  of  South- 
ampton restrained  from  paying  out  of  the  poo^ 
rates  the  expenses  incnrred  by  them  in  making  an 
unsuccessAil  application  to  Parliament  for  an  act  to 
authorise  them  to  rate  the  owners  instead  of  the 
oecapier»  of  small  tenements,  Attomey-OensreU  v. 
Guardians  <^  the  poor  of  Southampton,  17  Sim.  6. 

60.  Power  of  appotadneat— The  Court  will  not 
entertain  a  suit  to  set  aside  an  appointment  of  a 
part  of  certain  trust  funds  as  a  fraud  upon  the  power, 
when  it  appears  that  another  appointment  not  im- 
peached by  the  bill,  was  made  of  ftmds  subject  to 
the  same  power,  in  which  regard  was  had  to  the  ap- 
pointment complained  of,  and  the  object  was  to 
equalise  the  interests  of  the  seveml  appointees;  lor 
the  Court  will  not  undo  part  of  an  entire  i 
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tion,  the  other  parts  of  the  nme  tnumction  not 
being  brought  within  its  jurisdiction.  Harriam  ▼. 
lUmdalL,  9  Hara,  ft97. 

61.  Principal  and  offtnt-^Affeni  eannoi  ^in  ad- 
ifene  tUle  to  las  principaL. — An  agent  cannot  gain  an 
adTerse  title  unless  he  can  verj  distinctly  show 
that  what  he  has  done  is  in  respect  of  title,  and  not 
oi}M9genef,'^AUomev'Oeneralv,  Corporation  of 
Londm,  2  H.  &  T.  1  ;  2.H<N.  &  O.  247. 

62.  pTtnofal  and  agent.  —Bill  for  account. 
When  remedy  at  law  and  no  fraud, — A  bill  for  an 
account  bj  a  principal  against  his  agent,  is  not  sus- 
tainable where  the  transaction  to  which  it  relates, 
is  a  single  transaction,  not  tainted  with  fraud,  and 
the  plaintiff  has  a  remedy  at  law.  ^'awlshaw 
▼.  Bromnrigg,  1  Sim.  N.  S.  573. 

63.  Principal  and  turety,^-Mierepre»entation  or 
non-communication  of  cireumetance§. — ^The  creditor 
must  make  a  full,  fair,  and  honest  communication 
to  the  surety  of  all  circumstances  connected  with  the 
transaction  to  which  the  suretyship  is  to  be  applied 
which  are  calculated  to  influence  the  discretion  of 
the  surety  in  entering  into  the  required  obligation. 

Howiar  is  the  creditor  responsible  for  the  misrepr^ 
aentation  or  non>communication  of  material  circum- 
stances by  the  debtor  where  there  is  no  communica- 
tion between  the  creditor  and  the  surety,  and  parti- 
enlarly  in  a  case  where  the  creditor  desires  his  debtor 
to  procure  the  suretyship  contract,  and  abstains 
ftotn  all  communication  with  the  surety,  qvmre. 
Owen  V.  Homan,  3  M*N  &  G.  378. 

Cases  cited  in  the  judgment:  Pidcock  t.  Bishop, 
3  B.  &  C.  GOb ;  Stone  Sc  Coninton,  5  Bing. 
N.  C.  142, 

64.  Principal  and  Surety. — Discharge  of  turetjt 
iHf  giffing  time  to  principal  debtor, — The  obligor  in  a 
bond  for  1,000/.  to  his  partner  in  business,  became 
insolTent,  and  they  made  a  composition  with  their 
creditoniy  which  the  obligee  in  the  bond  guaranteed. 
aod  he  then  promised  the  obligor  to  relinqnish  his 
debt  on  the  bond.  The  compromise  with  the 
creditofs  could  not  have  been  carried  out  if  the 
obligee  had  attempted  to  enforce  his  bond.  Held, 
that  the  transaction  between  the  obligor  and  obligee 
amounted  to  such  a  contract  as  would  bavo  the 
affect  of  giTing  time  to  the  principal,  and  that,  con* 
■aquently,  the  sureties  in  the  bond  were  discharged. 
€frau  ▼.  Sprigg,  2  H.  &  T.  233 ;  t  AfN.  ft  G.  113. 

6b,  Principal  and  eurety.—  Reserving  remedies 
against  ttttirtjf.— Sureties  are  not  discharged  by 
giving  of  time  to  the  principal  debtor,  in  cases  where 
the  remedies  egainst  the  sureties  are  expreariy  re- 
serred.    Owen  v.  Homan^  13  Bear.  196. 

Cases  dted  in  the  judgment ;  English  ▼.  Darley. 
2  Bos.  &  P.  62  ;  exparU  GiflTord,  6  Ves.  808  ; 
Nicholson  ▼.  Revill,  4  A.  &  E.  675;  fioultbce 
▼.  Stubbs,  18  Ves.  20;  Bank  of  Ireland  v. 
Beresford,  6  Dow,  238;  exparte  Cilendinning, 
Buck,  519. 

66.  Priority  of  incMmln-anee,  —  Semhle  where  a 
pazty  who  has  a  prior  equitable  lien  upon  a  fund, 
leceiTes  notice  of  a  second  incumbrance  made  with* 
out  any  previous  communication  with  or  inquiry 
from  him,  but  conceals  his  prior  equity,  and  makes 
payments  to  the  second  incumbrancer  inconsistent 
with  it«  he  will  be  postponed.  Mangles  v.  DitBon, 
1  H.  &  T.  542;  1  M«N.  &  Q.  437. 

67.  PubUe  policy, —  Contract  against,  ~^  Relief 
agotnW.^'ParticB  to  a  contract  which  is  against  pub- 
&  policy  or  illegal,  are  not  always  regarded  as 
being  in  pert  delicto^  but  public  policy  is  sometimes 
considered  as  advanced  by  allowing  either,  or  the 
more  excusable  of  tha  parties,  to  sue  for  relief 


against  the  transaction.     Reynell  t.  Sprye,  8  Uart^ 
275  n.  ;  Spry  ▼.  Reynell,  ib. 

68.  PhyMan  attends  testator  on  his  promise  to  pay 
or  leave  equivalent  in  will, — A  physician  attended 
the  testator  for  many  years  without  any  remunera- 
tion. He  stated  *'  that  the  testator  had  promised  to 
pay  him  for  his  services,  or  leave  him  an  equivalent  :* 
Held,  that  the  physician  had  no  claim  against  the 
estate,  and  a  payment  made  to  him  by  the  eze* 
cutor  was  disallowed.  Smallcrou  v.  Wright^  12  Beav. 
558. 

69.  Real  estate, — New  River  lAorM.— A  testator 
being  possessed  of  a  part  of  a  share  in  the  New 
River  Company,  by  his  will,  ezecutfll  so  as  to  pass 
real  estate,  gave  all  his  property  to  V.  H.,  in  trust 
for  purposes  and  legacies  the  testator  should  make 
in  any  codicil.  The  testator,  by  a  codicil  not  at- 
tested so  as  to  affect  real  estate,  gave  several  pecu- 
niary legacies,  and  died  without  otherwise  disposing 
of  his  property ;  the  testator  left  no  heir.  Upon  a 
question  between  the  devisee  of  /.  H,  and  the 
Crown :  Held,  that  New  River  shares  were  real 
estate  for  all  purposes,  and  the  Court  declared  that 
J,  H,  took  the  shares  beneficially.  Datall  y.  New 
River  Company^  3  De  G.  &  S.  394. 

Case  cited  in  the  judgment :  Burgess  t.  Wheate^ 
I  BUc.  Rep.  123  ;  1  Eden,  177. 

70  Receiver. — Where  refused.— Deeds  of  doubtful 
comtruction, — The  granting  of  a  receiver  is  a  matter 
of  discretion  to  be  governed  by  a  view  cf  the  whole 
circumstances  of  the  case,  one  of  such  circumstances 
being  the  probability  of  the  plaintiflfbeing  ultimately 
entitled  to  a  decree.  Thus  a  receiver  was  refused 
in  a  case  where  important  points  arose  upon  the 
construction  of  deeds,  that  construction  being  at- 
tended with  considerable  doubt  and  difficulty. 
Otcen  T.  Homan,  3  M«N.  &  O.  378. 

Case  cited  in  the  judgment :  Bentinck  t.  Wil- 
link,  2  Hare,  1. 

71.  Receiver, —  When  appointed, — Question  to  be  de- 
cided  at  law. — Where  the  right  to  property  which  is 
the  subject  of  litigation  depends  on  questions  to  be 
decided  at  law,  the  jurisdiction  in  equity  to  grant  a 
receiver  is  only  to  be  exercised  when  there  is  a  rea* 
sonable  probability  of  success,  and  the  property,  the 
subject  of  the  suit,  is  in  danger.  Bainbrigge  ▼.  Bad" 
rfe/ry,  3  M'N.  at  G.418. 

72.  Rector. — Privilege  at  to  waste. — There  is  no 
principle  of  law  on  n^ich  a  rector  can  obtain  more 
extensive  privileges  as  to  waste  than  an  ordinary 
tenant  for  life.  Duke  of  Marlborough  t.  St  John,  5 
DeG.&S.  174. 

Case  cited  in  the  judgment:  Strachy  v.  Francis^ 
2Atk.217. 

73.  Release.'— Otvinff  effect  to  intention  ofparties* 
— Principles  of  the  Court  in  giving  effect  to  the  in- 
tention of  the  parties  to  a  general  release,  with  re* 
ference  to  the  restrictive  clauses  which  it  contains 
or  to  the  purpose  for  which  it  is  made.  Squire  ▼. 
Ford^  9  Hare,  55. 

Cases  cited  in  the  judgment :  Morris  t.  Wilford, 
2  Show.  47  ;  Payler  t.  Homersham,  4  M.  &  S. 
423. 

74.  Reversionary  estaie. — Inadequate  considera- 
tion.— In  the  case  of  a  bill  filed  to  set  aside  the  sale 
of  a  reversionary  interest  in  a  freehold  estate,  de- 
pendent on  the  tenant  for  life  dying  without  issue, 
he  being  at  the  time  of  the  sale  in  his  57th  year, 
and  his  wife  in  her  54 th  year,  and  there  never 
having  been  any  issue  of  the  marriage  except  a  still- 
bom  diild  many  years  previously  to  the  time  of 
the  sale,  a  reference  was  directed  to  the  Master  to 
ascertain  the  value  of  the  reversionary  interest  at 
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tlM  time  of  the  nUe.  Boothby  t.  BooAhf^2  H.  & 
T.  214 ;  1  M*N.  &  G.  604. 

Case  cited  m  the  judgment :  Lord  Aldborough  t, 
Trye,7C.&F.437. 

decide,  directing  the  tale  of  an  eatate^  but  not  di- 
reoliag  by  whom  tlie  sale  shall  be  condaetod,  the 
Master  is  not  bound  to  giTe  the  conduct  of  the  sale 
to  the  plaintiiT,  but  may,  in  his  .discretion,  if  he  con- 
siders it  more  beneBcial  to  the  estate,  give  the  co«- 
duct  of  the  sale  to  other  parties. 

Gfounds  on  which  the  conduct  of  a  sale,  uader 
the  decree  of  tl|a  Court,  may  properly  be  given  to 
parties  other  than  the  plaintiC  />unm  t.  PyMr, 
1  Hare.  331. 

76.  Savingt*  hatJt, — TrmiMttrnd  ceituiqne  tnci<.— 
VolwUaiy  si^}' — Ezeemtary  trutL  ^A.  B.^  after  d»> 
positing  in  bis  own  name,  in  a  savings'  bank  to  the 
fall  extent  allowed,  made  further  deposits  to  answer 
account  in  the  name  of  himself  and  sister,  but 
nominally  ns  trustee  for  her.  By  the  terms  of  the 
aot  of  Parliament  he  retained  a  control  over  the 
fond :  fftld,  that  the  sister  was  not  entitled,  the 
Court  thinking  that  the  object  was  to  evade  the  act. 
and  net  to  create  a  trust  in  favour  of  the  sister. 
Field  V.  LondtdaU,  13  Beav.  78. 

77.  SehaoL'- Covenant  nuisance. —  Waiver, — The 
owner  of  an  estate  covered  it  with  houses,  and  sold 
some  of  them,  subject  to  a  covenant  not  to  carry  on 
any  trade,  butineu,or  calling^  therein,  or  to  other- 
wise use  or  suffer  the  same  to  be  used,  to  the  an- 
noyance, nuisance,  or  injury  of  any  of  the  houses 
on  the  estate. 

Seldt  that  the  carrying  on  of  a  girl's  school  in 
one  uf  the  houses  was  a  breach  of  the  covenant ; 
and  that  the  covenantee  had  not  waived  the  benefit 
of  the  covenant,  though  he  had  permitted  o:her 
houses  held  under  the  like  covenant  to  be  used  as 
schools.    Ke»np  v.  Suher,  1  Sim.  N.  S.  517. 

Case  cited  in  the  judgment:  Doe  v.  Keeling,  1 
Man.  and  Selw.  95. 

78.  Separate  usee, — A.  demised  lands  to  B,  and 
'€'9  in  tnist,  to  permit  his  wife,  and  meh  person  and 

penonSf  ami  their  exeewtors  and  administrators,  as 
she  akonUL,  hjf  her  will,  bequeath  the  tame  to,  to  take  to 
his  and  their  own  use,  the  rents  of  the  lands,  during 
the  term,  exclusively,  and  notwithstanding  his  wife's 
thesL  or  any  future  coverture,  and  not  to  be  subject 
to  the  control  or  disposal  of  any  future  husband  ; 
aod  A,  covenanted  for  the  quiet  enjoyment  of  the 
lands  by  his  wife  during  the  term. 

ffeld,  that  the  wife  was  the  cestui  que  trust  of  the 
lands  for  the  whole  of  the  term,  and  not  merely  for 
so  many  years  of  it  as  she  should  live,  with  remainder 
to  such  persons  as  she  should  appoint  by  her  will. 
Clover  V.  Hall,  16  Sim.  568. 

79.  Sequestration. — Reversionary  interest — A  se- 
questration having  issued  against  a  defendant,  who 
was  entitled  to  a  reversionary  intereet  in  stock, 
standing  in  the  name  of  the  Accountant-Generai  in 
another  cause,  the  Court  gave  the  sequestrators 
liberty  to  sell  that  interest.  Cotsper  v.  Taylor,  16 
Sim,  314. 

80.  Settled  aecouiUt.^Reli^in  reference  to.— Prin- 
ciples on  which  the  Court  deals  with  settled  accounts 
in  reference  to  granting  relief  either  by  a  decree  to 
suediarge  and  fiUsify,  or  by  a  decree  to  tdke  an  open 
account 

In  a  case  where  the  accounting  party  was 
the  solicitor  or  agent  of  the  party  sought  to  be 
charged,  and  it  appeared  that  an  item  of  600/.  was 
inserted  for  professional  charges  in  the  account 
which  it  was  sought  to  treat  as  settled,  noj  bill  of 


costs  having  been  delivered,  and  the  CWU.  escced^ 
ing  by  75/.  the  sam  really  due :  ffeU,  that  this  was 
not  such  an  error  as  could  be  set  ri^ht  by  a  decree 
to  surcharge  and  falsify,  but  that  the  arronia  nsvst 
be  dealt  with  as  an  open  aocoaat.  Cofmmmm.  t. 
Meliersk,  2  M'N.  &  0.  309. 

81 .  ^  of.^Demands  existing  in  mpmraU  rigktM. 
^^ExeaUoramd  trustee  qf  Istfocy  and  vesidmrnry  l^ 
gatee. — Cross  demaods,  existing  in  separate  xigl^ 
am  not,  iu  equity  (except  under  apeetal  csrofljsB- 
stanees),  allowed  to  be  set  off  one  against  the  othor; 
and  therefore  an  executor  and  trustee  uf  a  U;gac/». 
who  was  also  the  residuary  legatee,  and  bad  be^ 
come  a  creditor  of  the  hufiiand  and  admiaistcator 
of  a  deceased  legatee,  was  not,  in  theabseoeeol' any 
special  agreement,  allowed  to  set  off  bis  debt  against 
the  legacy  to  which  the  husband  (having  saurvived 
his  wife  the  legatee)  was,  as  such  administrator,  en- 
titled.   Freeman  v.  Lomas,  9  Hare,  109. 

Cases  cited  in  the  judgment :  ChapMan  t«  Derby, 
2  Vem.  1 17 ;  .Tones  v.  Mossop,  8  Hare.  568 ; 
Bishop  V.  Church,  3  Atk.  891;  Medlieat  t. 
Bower,  1  Ves.  207. 

82.  Set  of.—EquitabU  riohts.— The  equitable 
right  of  set-off  is  not  derived  from  or  dependent 
upon  any  statutory  right,  but  is  founded  on  the 
Roman  law — eemJUe.  Freeman  v.  JLosuu,  9  Har^ 
113. 

Cases  cited  in  the  judgment :  Curson  v.  Afrlean 
Company,  1  Vera.  121;  Peters  v.  Soame.  2 
Vem.  428  i  Downam  v.  Matthews,  Prac.  Chan. 
680;  Jeffrt  V.  Wood,  2  P.  Wm.  128;  WhiUker 
V.  Rush,  Amb.  407. 

S3.  SH  off.^D^erent  rights,— TYke  Court  baa,  on 
slight  circumstances,  presumed  the  existeaoe  of  «a 
agreement  to  set  off  one  against  anoCber  cross  de- 
mand, although  existing  in  different  rights  ^bsl 
such  an  agreement  will  not  be  presumed 
some  circumstances  ftom  which  it  might  be 
red.— &m6/«.    Freeman  v.  Lomae,  9  Hare,  lU. 

84.  Sd  off.-^EmtiUMe  and  legal  demmde. — 
Where  one  demand  is  equitable  and  the  other  leical, 
there  may  be  set  off  in  equity,  if  there  would  bo 
set-off  at  law  had  both  the  demands  been  IcbbL 
Freeman  v.  Zonuu,  9  Hare,  lU. 

85.  Sheriff.— ExeeuUott  JL  fi^  wot  enOtltd  to  ^- 
JuneUon^-^h  sheriff,  who  has  leiied  under  a  writ  of 
>./••  issued  by  the  C^ouct  of  Chancery  ander  1  db  2 

Vict,  c  110,  is  not  entitled  to  an  iaiaaotioB  to 
restnin  proceedings  against  him  by  straaym  to  thn 
suit,  by  analogy  to  the  case  of  reeavess  or  sequeo- 
tratore  appointed  by  the  Court,  or  to  the  pmctioeat 
law  under  the  Interpleader  Act,  or  otherwise. 
Rode  V.  Cooke,  2  De  G.  &  S.  498. 

86.  Ship  owners. — Powers  and  duties  of  manag- 
ing owners. — Jurisdiction. — Contract. — No  question 
anses  as  to  the  jurisdiction  of  this  Court  in  en- 
forcing the  rights  of  some  against  the  other  part 
owners  of  a  ship,  with  regard  to  the  management  of 
the  ship,  and  the  possestiion  of  the  certifioste  of  v»- 
gistry,  where  those  rights  are  reguUted  by  an 
agreement  entered  into  between  ail  the  osrnen  of 
th^ship. 

Powers  and  duties  of  the  mannging  owners  of  n 
ship  as  between  themselves  and  the  other  part 
owaesk 

Construction  of  an  agreement  entered  into  by- 
the  part  owners  of  a  ship,  with  regaid  to  the 
management  of  a  ship  and  the  allowanoes  for  bro- 
kerage and  oommiflsion.  I>arhg  v.  Baines^  9  Hare, 
369. 

87 .  Stamp, — Poet-dated  ekegue.'-Whete  a  suit  vna 
instituted  for  the  delivery  up  of  a  cheque  given  an 


Amt^Heal  Dige$t  of  Ca$u :  Ctmrt*  of  Eqfuif. 


551 


put  of  the  oonsiclerBtion  fbr  a  porcliase,  wfaieb  was 
alleged  to  bave  been  reidndecU  and  it  appeared  that 
the  cbeqne  was  poet-dated  and  not  stamped,  the 
Court,  on  that  gronnd,  reAised  to  interfere.  Car- 
rinpUm  ▼  Pdl,  8  De  G.  &  S.  512. 

88.  StotuU  qf  /mttafioiu. — Husband  and  wife. 
— Cr^diior't  naL^ln  the  joint  answer  of  a  husband 
and  wife  to  a  creditor's  bill  fat  payment  out  of  an 
egtete,  of  which  the  wife  was  administratrix,  the  wife 
alone  set  tip  the  statute  of  limitation  as  a  defence  of 
the  suit :  Hdd,  that  the  interest  of  the  wife  was  not 
so  merged  in  the  ooTerture  that  the  Court  would 
disngard  her  separate  defence ,  and  that  the  statute 
was,  for  the  protection  of  the  estate,  sufficiently 
pleaded  bj  the  wife  alone.  Beeeking  t.  Morphew^ 
8  Hare,  129. 

Case  cited  in  the  judgment :  Shewen  r.  Vander^ 
hurst,  1  R.  &  Hyl.  347. 

89.  Tenant  for  lift, — CotMniuing  watU^^^TruHee. 
— ^An  equitable  tenant  for  life  being  in  possession 
of  the  estate,  he  and  his  leasee  had  committed  waste 
and  refbsed  to  pennit  the  trustee  to  examine  the 
condition  of  the  land.  The  trustee  haying  brought 
eiectment,  the  Court  under  the  circumstances,  re- 
ibaed  to  continue  an  injunction  to  restrain  the  action, 
even  on  the  phrintiif  undertaking  to  cut  no  more 
timber,  and  to  permit  the  inspection.  Pugh  t. 
Vaughan^  12  Bear.  517. 

90.  Tenant  far  lif€.^Improper  mU  qf  ttoei. — 
LmbiKtv  fff  tnutee  to  rtpUue^^An  executrix  and 
tenant  for  life  unnecessanlj  and  improperly  sold  out 
a  sum  of  stock;  a  common  decree  for  an  account 
was  made  against  her  representative:  ffeldt  that  her 
estate  was  liable  to  replace  the  stock  and  dividends, 


in  bores,  Ac.  similar  to  the  plaintifTliy  with  a  view 
of  passing  off  his  pills  as  the  plaintiff**.  He  was  re- 
strained by  injunction.  HoUomay  y.  HoUoway^  13 
BeaT.  209. 

96.  Trutt.'^Enforeing  exweuthn  ageinwt  pemmt 
having  jmutuUm  tf  profits, — ^Trusts  may  be  consti- 
tuted not  merely  by  direct  declaration  of  trust,  and 
also  by  the  constructive  operation  of  the  conse- 
quence flowing  fV-om  the  acta  of  parties.  Thus, 
equity  will  enforce  the  execution  of  a  trust,  not  only 
against  the  trustees  themselves,  but  against  all  per- 
sons who  obtain  possession  of  the  property  affected 
by  the  trust,  provided  they  had  notice  of  it.  PooUy 
V.  Bndd^  14  Bear.  S4. 

97.  ?r«jfe.— E^tiitofcie.— C!wilr»Wmgp«Dfr  flftia- 
impeaehabU  v>atU. — The  Court,  by  applying  the 
doctrine  of  equitable  waste,  controls  and  restrains 
the  excessive  use  of  the  legal  power  incident  to  an 
estate  unimpeachable  at  waste,  but  with  reference 
only  to  the  presumed  will  and  intention  of  the  party 
by  whom  the  power  waa  created.  Marker  r.  Marker^ 
9  Haie,  1. 

98.  Water^ght. — Ae^uie»eene§» — ^What  conditions 
are  required  in  order  to  induce  a  Court  of  Equity 
to  grant  an  injunction  to  restrain  the  infringement 
of  a  right  acqdired  by  long  user,  to  use  the  water 
of  a  stream  for  certain  purposes.  Wood  v.  Sutelljfe, 
2  Sim.  N.  8.  163. 

99.  Ship  owner, — Lien  on  proceeds  qftode  ^fftvp. 
— ^ifoCioe.— Honeys  were  advanced  by  the  plaintinb 
to  Jf.  if.,  upon  an  agieement  that  they  should  be 
reimbuned  by  the  proceeds  of  a  ship  then  about  to 
be  launched  in  New  Brunswick,  and  of  her  cargo, 
which  were  to  be  consigpied  by  W,  W.  to  the  plain* 
tilSs  for  sale,  and  a  bill  of  lading  of  the  cargo,  and 
and  that  relief  might  be  had  on  forther  directions,  I  a  power  of  attorney  from  the  registered  owner,  en- 
though  Ihe  particular  matter  was  not  changed  by  I  abling  the  plaintiff  to  sell  the  ship,  was  transmitted 
tliebiU.  Davenport  v.  Ste^ord^  14,  Beav.  319;<by  M,  M,  to  the  plaintiffs.  M,  M,  afterwards 
FriAy  v.  sawu,  it. ;  Charleeworik  v.  Manners,  ib,  \  transferred  the  ship  and  cargo  to  the  firm  of  C,  and 
r^^  ^*mA  i«  *k«  :»^»».^*.  a. 41^  -  t^  a  '  ^'  The  ship  was  therefore  registered  in  the  names 
Ci^citedm  the  judgment:  Sadler  v.  Lee,  6   ^^  ^  ^  ^^    ^  ^^  ^.  sold  the  ship  and  cargo  to 

the  firm  of  R.  and  P.,  and  the  ship  was  then  re- 


91.  Tenant  for  Ii/e,^Sonus, — Dividend.— Teonut 


gistered  in  the  name  of  P.     A  new    master  was 


for  life  of  bank  stock  held  entitled  to  a  bonus  of  |  appointed,  and  a  new  bill  of  lading  signed,  and  the 
one  per  cent,  directed  to  be  made  out  of  the  interest  ........... 

and  profits  on  the  capital  stock  of  the  bank.    Pres- 


ton r.  MelviUey  16  8im.  163 ;  Melville  v.  Preston, 
d.  163. 

92.  Tenant/or  l^e, — ^/n(er€f^— Interest  at  4  per 


siip  and  cargo  were  consigned  by  R.  and  P.  (with 
a  power  of  attorney,  irom  P.  t<>  sell  the  ship)  to  R. 


and  <?.,  in  whidi  firm  all  the  members  of  the  firm 
oiR,  and  P,  were  partners,  except  P.  The  plain- 
tiffs filed  their  bill  against  C,  and  a,  R,  and  P.,  and 


cent,  allowed  to  the  tenant  for  life  of  a  trust  fund  R,  and  <?.,  and  the  assignees  of  if .  M.,  to  establish 
upon  the  amount  found  due  to  her  for  arrears  of '  a  lien  on  the  proceeds  of  the  ship,  and  on  the  cargo, 
interest  of  the  fond.     Wiilcods  v.  Butcher,  16  Sim. ;  under  their  agreement  with  M,M,     The  defendant 


3d6. 

93.  Teslator'*s  liability  for  furniture  lumt  to  pre- ' 
9§nt  eontOigionfroin  fnaUgnant  fever  qf  which  he  died. 
—The  testator,  while  on  a  visit  died  of  malignant 
fever.  The  fomitore  was,  by  the  advice  of  the 
medical  advisers,  destroyed,  and  the  friend  was 
obliged  to  remove  from  his  house  :  Beld,  that  the 
testator's  estste  was  liable  for  the  damage.  Shall' 
cross  V.  Wri^,  12  Beav.  558. 

94.  Tfflifrer.— Qii«i/jim  of  fact, — To  he  for  shelter  or 
ornament. — In  the  preservation  of  ornamental  tim- 
ber, the  protection  of  the  Court  is  confined  to  tim* 
ber  planted  aud  left  standing  for  shelter  or  orna- 
ment ;  and  the  question,  whether  the  protection 
should  be  extended  to  particular  timber,  is,  there- 
fore, one  of  feet,  and  the  determination  must 
de|wnd  upon  the  evidence  which  can  be  col- 
lected to  establish  the  fact.  Marher  v.  Marker, 
9Hareil. 

95.  Trods  Marks.  —  Jfi/uaetiim.  » The  plaintiff, 
Thomas  HoUoway,  sold  a  medicine  as ''  Holloway*s 
pills."  The  defendant,  Henry  HoUoway,  com- 
menced selling  pills  as  **  H.  HoUoway's  pills,  but 


A,  one  of  the  partners  in  the  firms  of  22.  and  P.  and 
R,  and  O.  were  alone  within  the  jurisdiction,  and 
served  with  the  subpoena:  Hddt  that  in  the  ab« 
sence  of  P.,  who  appeared  to  be  the  registered 
owner  of  the  ship,  the  Court  could  not  make  any 
decree  establishing  the  plaintiffs*  lien  on  the  pro- 
ceeds of  the  sale  of  the  ship. 

1  hat,  although  it  appeared  by  the  result  of  an 
inquiry  directed  before  the  master,  that  the  ship 
had  been  sold  by  R,  and  (?.,  pending  the  suit, 
under  the  power  of  attorney  from  P.,  and  that  the 
proceeds  had  been  accounted  for  by  R.  and  O.  and 
R.  and  P.,  no  fraud  being  proved  in  the  transactions 
under  which  thoee  firms  had  acquired  the  ship  and 
the  proceeds,  the  plaintifl^  were  not  entitled  to  any 
relief  in  respect  of  the  proceeds  of  the  sale,  in  the 
suit  in  which  R.  only  appeared. 

That  the  claims  of  the  platntifi  in  equity  to  the 
proceeds  of  the  ship,  would  not  be  assisted  by  proof 
of  notice  by  P.  of  the  transactions  between  the 
plaintiff  and  M.  M.  MCalmont  v.  Rankin,  8  Hare,  1. 

100.  Redemption  of  lawdrtax.^Tenant  in  tail,'- 
Guardians  of  an  infiut  tenant  in  tail  redeemed  the 
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land  tax  on  the  entailed  estate.  The  tenant  in  tail 
died,  haTing  beqaeathed  the  land-tax  to  the  next 
tenant  in  tiul.  The  latter  t<;nant  in  tail  suffered  a 
recovery,  and  settled  the  estate,  but  always  dealt 
with  the  redeemed  land-tax  as  a  subsisting  charge. 
The  settlement  contained  in  its  operative  part  the 
usual  general  words—**  all  the  estate,"  &c. :  Held, 
that  the  laud- tax  was  not  merged  by  its  redemption 
by  the  recovery,  by  the  operation  of  the  settlement, 
or  otherwise,  but  passed  by  a  bequest  of  it  in  the 
settler's  will.  Blundell  t.  Stanley,  3  De  G.  &  S. 
433. 

101.  Tetiant  for  life. — Sant  teoMe. — Paramount 
power  i»  inuteet  to  fell  timber. —  Vof^nesB  in  plead' 
ing. — A  fisther,  tenant  for  life  of  family  estates,  and 
a  son  tenant  in  tail  in  remainder,  concurred,  shortly 
after  the  son  attained  21  years,  in  a  rc-settlement 
of  the  estates,  whereby  provision  was  made  for  pay- 
ment  of  the  debts  of  the  father,  to  a  specified  large 
amount,  and  a  small  present  provision  was  made 
for  the  son.  The  estates  were  previously  subject  to 
heavy  mortgages.  By  the  re-settleroent,  the  estates 
were  vested  in  trustees  in  fee,  upon  trusts  to  keep 


of  extrinsic  ecidettee. — A  testator  devised  all  his  real 
estates  (except  the  hereditaments  Uiereinafter  parti- 
cularly devised),  including  all  estates  vested  in  him 
upon  trust  or  by  way  of  mortgage,  to  trustees  upon 
certain  trusts:  in  a  subsequent  part  of  his  will,  he 
devised  his  farm  in  A.  iu  the  poasession  of  T.  H.  to 
T,  R.  He  had  two  farms  in  A.  called  respectively 
•S^.  and  M.f  both  of  which  were  in  the  poMeiBon  of 
T.  H.,  but  at  diiferent  rents.  On  a  qu^tion  beii^ 
raised  which  of  these  two  farms  the  testator  intended 
to  give  to  T.  R. :  Htld,  that  the  devise  must  be 
taken  to  have  been  made  to  T.  JL,  for  liis  personal 
advantage,  and  not  upon  trust ;  and,  if  therefore, 
it  could  be  ascertained  that  one  of  the  ferms  w«s 
subject  to  a  trust,  or  that  the  testator  suppoaed  or 
treated  it  to  be  so,  it  must  then  be  inferred  that  &uch 
farm  was  not  the  one  intended  to  be  devised,  but 
that  the  other  was  the  one  referred  to  by  the  testa- 
tor. 

In  the  present  case  it  was  sufficiently  established 
by  the  evidence,  that  during  the  lives  of  the  testa- 
tor and  his  father,  the  proceeds  of  the  fiirra,  jS.,  had 
been  r^ularly  paid  to  a  Roman  catholic  priest,  and 


down  the  interest  upon  the  incumbrances  out  of  the  ^^^^  }^^  testator  had  uniformly  de^ilt  with  it  in  con- 
rents,  and  by  mortgages  and  sales  to  raise  monies  i  ^'^^ity  with  a  real  or  supposed  trust  affecting  it  for 
towards  the  discharge  of  tltc  principal ;  and  subject  |  ^^^^  purpose  :  ^  ffeld,  therefore,  that  he  must  be 
thereto,  upon  trust  for  the  father  for  life,  with  re- 1  taken  to  have  intended  to  comprise  it  in  the  general 
mainder  in  trust  for  the  son  for  life,  without  im- '  devise  of  trust  estates,  and  that  consequently  the 
peachment  of  waste,  subject  to  a  power  therein- 1  ^'™  ^^«  ^*w  the  o!ic  devised  to  T.  R.  Blundell  v- 
after  given  to  the  trustees  to  fell  timber,  with  re-  I  Gladstone,  3  M'N.  &  G.  692. 
mainder  in  trust  for  the  first  and  other  sons  of  the  |  1^^'  ^V ill. —Charity  legacies. — Abatement. — A  tc»- 
ion  in  tail  male,  with  remainder  in  trust  for  the  tator  bequeathed  to  the  treasurer  for  the  time  bein^  of 
heirs  and  assigns  of  the  father  in  fee.  Power  was  j  ^^^  General  Infirmary  at  Leeds,  the  sum  of  10,0<;u^ 
given  to  the  trustees  at  any  time  or  times  hereafter,  |  ^^  ^  raised  and  paid  out  of  such  part  of  his  ready 
so  long  as  there  should  be  any  mortgage  upon  the  \  n^oney  goods  and  pergonal  effects  as  he  could  by 
esUtcs  (but,  after  the  death  of  the  father,  not  with-    1*^  charge  with  the  payment  of  the  same ;  and  he 


out  the  consent  of  the  son,  if  living,  in  writing),  to 
fell  timber  upon  the  estates,  and  to  apply  the  pro- 


made  other  chaiitnble  bequests  iq  similar  terms  hc- 
sides  a  number  of  bequests  to  individuals  given 


ceeds  in  discharge  of  the  mortgages.     On  a  bill   generally,  and  not  made  payable  out  of  any  parti- 


filed  by  the  trustees,  for  a  declaration  of  the  true 
construction  of  the  settlement,  and  for  an  injunction 
restraining  the  son  from  preventing  the  trustees 
from  receiving  the  proceeds  of  the  sale  of  timber 
felled  with  his  consent,  and  also  from  felling  timber  : 
Held,  that  the  limitntion  to  the  son  for  life  without 
impeachment  of  waste  was  subject  to  the  power  in 
the  trustees  to  cut  timber  so  long  as  any  mortgage 
debt  remaineii ;  and  that,  if  the  son  should  with- 
hold his  consent  to  the  exercise  of  the  power  by  the 
trustees  during  his  life,  then  the  timber  must  remain 
uncut  for  the  benefit  of  the  inheritance.  And  the 
Court  granteil  the  injunction  asked. 

Upon  a  demurrer  to  the  above  bill :  Held^  that  as 
the  interference  with  the  sale  was  by  a  cettui  que 
trust,  and  not  by  a  mere  stranger,  the  proceedings 
were  properly  the  subject  of  equitable  jurisdiction. 
Briffgt  v.  E^trl  of  Oj^ord^  5  De  G.  &  S.  156. 

102.  Tenant  J  or  life. —  Without  impeachment  qf 
waste. — Injunction  to  restrain  felling  trees. — Secu- 
rity for  loss  or  damage. — Where  a  tenant  for  life 
without  impeachment  of  waste  had  sold  a  quantity 
of  timber  trees,  which  the  Court  afterwards  re- 
strained him  from  felling,  on  the  supposition  that  it 
would  be  equitable  waste,  the  Court  held  that  the 
purchasers  of  the  timber  were  not  necessary  parties 
to  the  injunction  suit,  but  required  the  plaintiff  to 
give  security  to  the  defendant,  not  only  for  the  value 
of  all  the  trees  which  the  defendant  should  be  pre- 
vented from  cutting  by  the  injunction,  but  also  for 
any  lots  or  damage  the  defendant  might  incur  cr 
sustain  by  reason  of  his  being  prevented  from  com- 
pleting the  sale.    Marker  v.  Marher,  9  Hare.  1. 

Case  cited  in  the  judgment :  Wombwell  v.  BelU- 
syse,6  Ves.  110,  dn. 

103.  WilL^Dev'se  of  trust  eHa'es.^Admiuion 


cular  portion  of  his  property.  The  testator  s  eatate 
consisted  partly  of  pure  personalty  and  pmtly  of 
personalty  savouring  of  realty,  the  latter  being  more 
than  sufficient  for  the  purport  of  the  general  legacies: 
Held  (reversifig  a  decision  of  the  Vice-Chancellor* 
Knight  Bruce,  by  which  the  charity  legacies  were 
directed  to  abate  in  the  proportion  which  the  per- 
sonal estate  savouring  of  realty  bore  to  th€?  whole 
personal  estate,  and  without  reference  to  the  qno- 
tion  of  what  was  the  precise  character  to  be  attri- 
buted to  the  charity  legacies,  but  having  regard 
only  to  the  intention  of  the  testator  to  be  gathered 
from  the  will),  that  the  general  legacies  ought  to 
be  paid  out  of  the  personalty  savouring  of  resdty, so 
as  to  leave  the  pure  personalty  for  the  payment  of 
the  charity  legacies. 

Held  also,  though  not  as  the  ground  of  the  deci- 
sion that  in  the  present  case  the  eharity  legacies 
were  analogous  to  and  had  the  same  incidents  or 
demonstrative  legacies  to  individuals,  except  so  far 
as  regarded  the  right  of  satisfaction  out  of  other 
assets  than  the  flind  out  of  which  they  were  directed 
to  be  i)aid,  a  right  from  which  they  were  debarred 
by  the  stat.  9  Geo.  2,  c  36. 

The  cases  of  Tke  Philuutbropie  Society  v.  K'ssw,  4 
Beav.  d89,  and  Sturge  v.  Dimtdale^  6  Beav.  4(»2, 
observed  upon.  Rohiuson  v.  GeldarH,  3  M*N.  ft  G. 
736. 

Oa^  cited  in  the  judgment:  Actoa  v.  Acton,  1 
Mer.  178  j  Livesay  v.  Redfem,  2  Y.  &  C.  90 ; 
Roberts  v.  Walker,  1  Rusfc  &M.  752  :  AUorw 
nev -General  v.  Lord  Houatmorris  Dick.  379. 
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Pauper,  168 

Pencil  signature.  548 

PensionofCommissionerofBank* 
nipt,  227 

Perishable  property,  548 

Physician,  549 

Pilot  Act,  19 

Pleading,  19 

Policy  of  life  insurance,  288,531, 
548 

Poor  Law  guardians,  548 

Portions,  448 

Power,  168,  348,  388. 448,  466 

of  appointment,  406«  548 

to  vary  securities,  406 


Practice,  206 
Prebendary's  profits,  40 
Prerogative  grant,  20,  555 
of  Crown,  326 


Principal  and  agent,  20,  549 
and  surety,  549 


Principles  of  equity,  545 
Priority,  531,549 
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Residue.  407 

Retainer,  127,  530 

Retired  director,  147 

Rerersal  of  judgment,  20 

Reversionary  estate,  549 

Revivor,  20"  • 

Revocation,  407 

Sale,  634,  660 

of  incumbered  estates,  168 

—  under  power,  531 
Savings'  bank,  560 

Scheme,  settling  and  altering,  207 
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Specific  performance,  228,  529, 
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Waiver.  536 
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payment  by  atampa,  444 
Foreigners,  actions  against,  409 
Grand  Jury  Abolition  Bill,  5 
Grievances  of  the  Profession,  523 
Hull,  new  recorder  of,  516,  524 
Husband  and  wife.  Digest  of  Cases,  426, 446, 466 
Indosure  Act,  310 

Incorpprated  Law  Society,  26,  132,  275, 316, 341 
Infants,  Digest  of  Cases,  186 
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Record  deposiepfy,  221 
Registration  of  JVanafera  of  land,  new  plan  for,  349 

of  Birtha,  &c.,  Act,  174 
Replications  in  Chancery,  430 
Retainer  of  attorney,  461 
Ridgway  on  NoUrial  Evidence,  338 
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